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JUDGES 

OF THB 

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 



Hon. HORACE GRAY, Circuit Justice Waslilngtoii, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Bristol, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. NATHAN WBBB, District Judge, Maine' Portland, Me. 

Hou. CLARBNCB HALE, District Judge, Maine » Portland, Me. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Llttleton, N. H. 
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Hon. B. HENRY LACOMBE, Circuit Judge New York, N. Y. 
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Hon. ALFRED C. COXE, Circuit Judge * Utica, N. Y, 

Hon. JAMES P. PLATT, District Judge, Connecticut » Hartford, Conn. 

Hon. ALFRED C. COXE, District Judge, N. D. New York* Utica, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New Yorlc New York, N. Y. 

Hon. EDWARD B. THOMAS, District Judge, B. D. New York.... 29 Liberty St., New York. 
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Hon. ROBERT WODROW ARCHBALD, District Judge, M. D. Pennsylvania. .Scranton, Pa. 
Hon. JOSEPH BUFFINGTON, District Judge, W. D. Pennsylvania Pittsburgh, Pa. 

> Reslgned June 30, 1902. 
' Appointed to succeed Nathan Webb. 
' Appointed District Judge March 23. 1902. 
* Appointed addltional Circuit Judge, June 3, 1902. 
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Hon. DAVID B. BRYANT, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MBBK, District Judge, N. D. Texas Ft. Worth, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas ...Austin, Tex, 

Hon. WALTEE T. BURNS, District Judge, S. D. Texas t.. .Houston, Tex. 
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Hon. WILLIAM E. DAY, Circuit Judge , Canton, Obio. 
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Hon. WALTER EVANS, District Judge, W. D. Kentucliy Loulsville, Ky. 

Hon. HENRY H. SWAN, District Judge, E. D. Mlchlgan Détroit, Mich. 

Hon, GEORGE P. WANTY, District Judge, W. D. Mlchlgan Grand Rapids, Mich. 

Hon. AUGUSTUS J. RICKS, District Judge, N. D. Ohio Cieveiand, Ohio. 

Hon. FRANCIS J. WING, District Judge, N. D. Ohio Cieveiand, Ohio. 

Hon. ALBERT C. THOMPSON, District Judge, S. D. Ohio Cincinnati, Ohio. 
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SEVENTH CIRCUIT. 

Hon. HENRT B. BROWN, Circuit Justice Washington. D. 0. 

Hon. JAMES G. JBNKINS, Circuit Judge Milwaulteé. Wis! 

Hon. PETER S. GROSSCUP, Circuit Judge Chicago. 111! 

Hon. FRANCIS E. BAKER, Circuit Judge Indlanarjolis, Ind 

Hon. CHRISTIAN C. KOHLSAAT, District Judge, N. D. Illinois Chicago lU. 
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Hon. WILLIAM J. ALLEN, District Judge, S. D. IllinoU» Springfield, lU. 

Hon. J. OTIS HUMPHREY, District Juâge, S. D. Illinois BiiringiiNci, II]. 

Hon. JOHN H. BAKER, District Judge, Indiana ludiauapolla, Ind. 

Hon. WILLIAM H. SEAMAN, District Judge, E. D. Wlsconaiu Biieboygan, Wis. 

non. ROMANZO BUNN, District Judge, W. D. Wisconsin Madisoa, Wis. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BRBWBR, Circuit Justice Washington, D. C. 

Hon. HENRY C. CALDWELL, Circuit Judge Little Rock, Ark. 

Hon. WALTER H. SAN130RN, Circuit Judge St. Paul, Minn. 

Hon. AMOS M. THAYBll, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIEBBR, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGBRS, District Judge, W. D. Arkansas l^t. Smith, Ark. 

Hon. MOSES HALLETT, District Judge, Colorado Denver, Colo. 

Hon. OLIVER P. SHIRAS, District Judge, N. D. lowa Dubuque, lowa. 

Hon. SMITH MoPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. WILLIAM C. HOOK, District Judge, Kansas Leavenworth, Kan. 

Hon. WM. LOCHREN, District Judge, Minnesota Mlnneapolis, Minn. 

Hon. ELMER B. ADAMS, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. JOHN F. PHILIPS. District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sloux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT. 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. JOHN J. DE HAVBN, District Judge, N. D. Caliiornla San Francisco, Cal. 

Hon. OLIN WELLBORN, District Judge, S. D. Calitornla Los Angeles, Cal. 

Hon. HIRAM KNOWLES, District Judge, Montana Helena, Mont. 

Hon. CORNELIUS H. HANFORD, District Judge, Washington Seattle, Wash. 

Hon. THOMAS P. HAWLEY, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. BBLLINGER, District Judge, Oregon Portland, Or. 

Hon. JAMES H. BEATTY, District Judge, Idaho Boise City, Idaho. 

> Died January 26, 1902. 
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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



In re OSBORNE. 

fCircult Court of Appeals, First Circuit. Aprll 23, 1902.) 

No. 418. 

1. Bankrupts—Dischabgb— Objections— .Time for Piling— Amendments. 

Tlie district court bas discrétion to permit substitute speciflcations to 
be flied by a créditer objecting to a banlirupt's discharge, after tlie 10 
days allowed by law, where they are merely enlargements of spécifica- 
tions aiready flled. 

2. JUDiciAL Knowledge — Records of Court— Dutt to Take. 

Though it is well settled that a fédéral court can take judielal 
knowledge of Its own records, it is net clear tliat it is always required 
to do so, and tbe better way of proceeding with respect thereto is for 
tlie party to set them out by plea and proof. 
8. Bankbupts — DiscHAHGB — Depbctive Spécifications of Objecting Crbditor 
— Waiver op Defbct. 

Objection by a bankrupt that the spécifications of a creditor, objecting 
to a bankrupt's discharge on the ground that he had concealed his assets, 
■were defectlve bpcause not averring that he acted knowlngly and f raudu- 
lently, was waived where not taken in the court below, and where, 
notwithstanding the defectlve spécification, the issue as to fraud was 
fully heard. 
4. Same— Pétition for Revibw. 

Quœre, whether this proceeding should hâve been by a pétition for 
revision under the baukruptcy act, or a pétition in the nature of à blll 
of review, according to the gênerai equity practice. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Massachusetts, in Bankruptcy. 

James Hamilton, for petitioner. 

J. Arthur Wainwright, for respondent Justin B. Perkins. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This pétition relates to the refusai of 

the district court for the district of Massachusetts to grant a discharge 

in bankruptcy to the petitioner. The matter came before us on appeal 

in Osborne v. Perkins, in which, on November ii, 1901 (50 C. C. A. 

115 F.— 1 
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158, 112 Fed. 127), we passed down an opinion, and entered a decree 
aflSrming the proceedings of the district court in refusing Osborne a 
discharge. H ''l 

The présent matter is a pétition under the bankruptcy act of July 
1, 1898, asking us to revise in matter of law the proceedings of the 
district court, becâùse the i spécification of the objecting créditer in 
opposition to Osbome's pétition for a discharge was defective, in that 
it did not allège that the acts of the petitioner were knowingly and 
fraudulently done with référence to the matters charged. 

T^erç is also one oth^ ground on which the présent pétition is 
based, to the effect that additional spécifications were filed by the 
objecting creditor after the^ expiration of the 10 days allowed for the 
filing thereof, and after one set of spécifications had been filed within 
that period. Even if there were any matter before us of which we 
could take cognizance, this last proposition would not avail, because 
an examination of the additional spécifications shows that they were 
merely enlargements of what hâd already been filed, and purely 
amendatory thereof; so that, therefore, it was clearly within the dis- 
crétion of the district court to allow them. 

The présent pétition contains many propositions, but what we hâve 
stated cOvers the substance of the whole of them. The pith of the 
answer to the pétition is a déniai of any error in the proceedings of 
the district court, and also, as piat at bar by the responde'rîti that the 
petitioner has already been fuUy heard on the appeal, and cannot now 
corne hère on a pétition. It is to be regretted that the respondent did 
not make the case more fuU in the latter particular by filing from the 
records of the district court and from the proceedings in this court on 
appeal enough to show what were the issues tried, and what was there 
undèr adjudication. Whilé it is well settled that we can take judicial 
knowledge of our own records, it is not at ail clear that we are always 
required to do so. Machine Co. v. Goddard, 37 C. C. A. 221, 95 Fed. 
664, 666. The proper and safe way of proceeding, even with référence 
to the tribunal in which the prior record remains, is by plea and proof. 
Nevertheless, as the practice with référence to a pétition of the char- 
acter now before us is not yet fully understood, even if it may be said 
to be thoroughly settled, we will avail ourselves of the right which we 
hâve to take judicial knowledge of our own proceedings. 

Doing this, and turning to the appeal before us in Osborne v. 
Perkins, we find it appeared there that the discharge was refused by 
the district court on the ground, among other things, that the bank- 
rupt, Osborne, "had knowingly and fraudulently concealed his prop- 
erty." That case was brought before us on that question of fact, and 
we determined that the record was quite conclusive against the bank- 
rupt on the issue of fraud. Thus thé issue which would hâve been 
clearly presented by the objecting creditor if his spécification had been 
perfect in the respects to which they are now said to be imperfect was 
fully tried in both courts. 

We should add that it appeared on that appeal that no question as 
to the form of the spécification was presented to the district court, nor 
by the assignment of errors. Yet the record on the appeal did show 
that the issue of fact as to fraud was raised on the évidence in the dis- 
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trict court, and the parties were fully heard thereon in that court. 
Consequently, the présent petitioner stands in the position of one 
■whose case has been tried on the merits, although the pleadings were 
defective, and without any objection to their insufficiency. Under 
such circumstances, except in extraordinary instances, — as in some 
félonies or in some civil cases where it is évident injustice would fol- 
low, — the modem rules of practice hold that the party who failed to 
raise the question of the insufHciency of pleadings waived his rights 
in that respect, and that, therefore, he can in no way take any ad- 
vantage therefrom in any appellate tribunal on any form of appeal. 
This is in harmony with the statutes of jeofails, especially as they apply 
after verdict, and with section 954 of the Revised Statutes. 

Of course, we do not overlook the fact that, inasmuch as the statute 
of July I, 1898, provides a spécial remedy by appeal in case of a re- 
fusai of a discharge, there is doubt whether a pétition for revision, like 
this at bar, will lie in référence to that branch of the proceedings in 
bankruptcy in the district court. Nevertheless, inasmuch as the time 
limited for appeal is very brief, and inasmuch, also, as there may 
be proceedings in the district court, sitting in bankruptcy, for which 
appeals are provided, grievously erroneous on their face, and erroneous 
under such circumstances that their very errors may bave deprived 
the party prejudiced thereby from the opportunity of an appeal, we 
are not disposed, until required to do so, to hold that, under peculiar 
contingencies, there may not lie a pétition for revision with référence 
thereto after the time for appealing has expired. Perhaps, under such 
circumstances, the proceedings should commence by a pétition to the 
district court in the nature of a bill of review or of a pétition for a re- 
hearing, as suggested by us in Re Worcester Co., 42 C. C. A. 637, 
102 Fed. 808, 810. In the présent case, however, ail that we need say 
is that while, as decided by us in Smith v. Keegan, 49 C. C. A. 282 
III Fed. 157, it was necessary, in order to defeat his discharge, that 
the acts of the bankrupt should hâve been knowingly and fraudulently 
done, yet, inasmuch as there was a fuU hearing on the merits in the 
district court when his application for a discharge came up to be there 
disposed of, and inasmuch as we must hold that he then knew the 
State of the record, and yet he made no objection on account of the 
pleadings, he must be held to hâve waived ail such objections; so 
that, therefore, he can now hâve no remedy in référence thereto on 
any form of appeal. 

The pétition is denied, with costs for the respondent. 
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(Clrenlt Court of Appeals, NInth carcuit. February 3, 1902.) 

No. 737. 

Cbiminal Law— Teial— Prejcdicial Remarks of Court and Cocnsei.. 

Défendant In a crlmlnal case flled a motion for contlnuance on the 

ground of the absence of a witness, supported by the affidavlts of 

himself and his couusel setting out the facts to whlch the witness would 

testify If présent. The district attorney refused to admit that the wit- 



* 115 FEDERAL REPORTER. 

ness WBUld so testify on the ground that the wlfe of the witness had 
toia hlm ttot defendant's attomey had tried to get her husb^d to give 
snch testimoliy, but that the same was not true. This statement by the 
district attorney was corroboràtéd by the presiding judge as a matter 
of Personal knowledge, the remarks of both belng made in open court 
In the présence of the Jurors, and the coutinuance was denied. Subse- 
quently the court refused to permit defendant's counsel to renew his 
motion, or to read an afSdavit made by the wlfe of the absent witness 
in which she denied having made lie statement attrlbuted to her, and 
deposed that her husband had told her that the faets were as set out 
in the affldavits of défendant and his counsel. 'Held, that the remarks 
of the attomey and court, reflectlng, as they dld, upon both défendant 
and his attomey, and golng to the jurors unchallenged, were calculated 
to unduly préjudice them agalnst défendant, and to prevent him from 
having a falr and impartial trial, and constituted réversible error. 
8. Same — Review on Afpeal— Exceptions. 

The f allure of a défendant to except to prejudlclal remarks made by 
court or counsel wlll not preclude him from having the same reviewed 
on appeal, where they were the hasis of a subséquent oiïer of évidence 
tendlng to cure thelr eflfect, the refusai to recelve whlch was duly ex- 
cepted to. 
8. Same— Remarks Made befoeb Impanelinq of Jury. 

The prejudiclal effect of remarks made by court or counsel, and heard 
by the Jurors who trled the case, la not lessened nor alïected by the fact 
that the jury had not then been Impaneled. 
4. Same— Evidence— Pretious General CharAotbr and Conduct of Défend- 
ant. 

On the cross-examination of a défendant charged wlth robbery the 
district attorney was permitted to question him at great length as to 
his conduct during his whole llfe at varions places; his habits; the 
amounts of money he had recelved; from whom he recel ved it, and 
how he spent it; whether he dld not hang around saloons and gambllng 
houses, etc. The questions were not asked for purposes of impeach- 
mént, his testlmony belng uncontradlcted, but were admitted, as stated 
by the court, for the purpose of showing the habits and character of 
the défendant prlor to the time of the alleged offense. Held, that such 
examinatlon was irrélevant, unfalr, and clearly prejudiclal and erro- 
neous, its only purpose and effect belng to dégrade défendant in the 
eyes of the jury. 

& ROBBBRT— iNDiCTMENT— VARIANCB. 

There is no. substantlal variance between an Indlctment for robbery 
which describes the property taken as "pièces of paper money of the 
dominlon of Canada" of stated dénominations and value, and évidence 
showing that the bllls taken were issued either by the dominion of 
Canada or by banks ehartered by the Oanadian govemment circulating 
as money In the dominlon. 

In Error to the District Court of the United States for the Dis- 
trict of Alaska, Second Division. 

In order to fuUy understand the conditions as to the trial of thls case, 
whlch are presented in the bill of exceptions, it wlll be necessary to make 
a lengthy statement of the facts. 

The plaintlff in error Is a young man of the âge of 21 years. On January 
22, 1901, he was indicted in tjie district court for the district of Alaska, 
division No. 2, of the crime of robbery, commltted as follows: "The said 
George Allen * * ♦ on the 21st day of December, nlneteen hundred, in 
the district aforesaid, dld wrongfully, unlawfuUy, and felonlously take, steal. 
and carry away from thé person of E. J. Embleton, and agalnst his wlll, anâ 
by force and violence to his person, the following descrlbed Personal prop- 
erty, namely: One pièce of paper money of the dominlon of Canada, of the 
dénomination and value of one hundred dollars; two pièces of paper money 
c£ the dominion of Canada, each 6f the dénomination and valuation of flftî 
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dollars; four pièces of paper money of tlie domlnion of Canada, each of the 
dénomination and value of twenty dollars; one pièce of paper money of the 
dominlon of Canada, of the dénomination and value of ten dollars, — a more 
particular description of each or any of said pièces of paper money aforesaid 
being to the grand jury unknown; also one gold watch, of the value of 
sevënty-flve dollars," etc. 

The case was called for trial Ifebruary llth. The clerk flrst called the roll 
of trial jurors. The district attorney then announced that the United 
States was ready for trial. Mr. Fink, counsel for the défendant, said: "If 
the court please, we move for the continuance of the case of the United 
States v. Allen on the ground of the absence of a material and important 
Tvitness, Thomas Noyés, ■vvho is commissioner for the Fair Haven mining 
district, and we support the motion by an affldavlt of Mr. Allen, and an af- 
fidavlt by myself to the effect that Mr. Noyés stated. to mé just before he 
left that he expected to be back in about three weeks; that since his de- 
parture the défendant bas been indicted, arraigned, and his case set for 
trial; that it is impossible, owing to the condition that prevails in this 
country, to reach him; and that he is expected back in about a week, if the 
travel will permit him. We set up in the affidavits facts to which Mr. Noyés 
will testlfy if présent, and would say, in conclusion, that we don't want 
to postpone the case except for that reason, and if those facts won't become 
material on the trial of the case we would be perfectly wlUlng to proceed 
to-day. The facts are that he gave Mr. Allen about one hundred dollars on 
the momlng of the 21st of December to play faro with, and that he would 
so testlfy if présent. If the district attorney would admit that Mr. Noyés, 
if présent, would testlfy as set out in the affldavlt, we would be perfectly 
wlUlng to proceed with the trial; otherwise not." 

Counsel then read in support of his motion for continuance the affidavits 
of George Allen and Mr. Fink, setting forth the facts substantially as stated 
in the remarks of counsel to the court. 

The proceedings which were had at that time, as set forth in the record, 
are as follows: "Tlie trial Jurors being In attendance, the jury not yet being 
impaneled, Mr. J. K. Wood, district attorney, stated: 'If the court please, 
I deem it is my duty to the court when called upon to admit a statement 
of that kind, and I say this officially, what has corne to my knowledge from 
a source that is almost indisputabïe In Its nature, and that Is this: that 
Mrs. Noyés, the wife of Tom Xoyes, stated that the counsel for the défense 
wanted Tom Noyés to swear that he • * * gave George Allen money 
to play faro, but that he didn't do it. Now, those matters hâve come to my 
knowledge officially, in a way that can't be disputed, and under those clr- 
cumstances and conditions, so far as admittlng it is eoncerned, I wouldn't 
be dolng my duty if I did. It is simply upon that proposition as to whether 
they are entitlëd under the affidavit or not, even if that were undisputed. 
Why, of course, when that proposition of the case comes up, I am wlUing 
to discuss It." Mr. Fink then said: "I don't care about getting into a dis- 
cussion of thp.t kind with the district attorney at this time; that the district 
attorney Is misinformed. I don't know what his source of information is. 
The Court: It happened that the statement was made In the présence of 
Mrs. Noyés and myself by Mrs. Noyés. Mr. Fink: I expect the court mis- 
understood Mrs. Noyés, because, from a conversation that I had with Mrs. 
Noyés on the street the other day, Mrs. Noyés stated to me that Tom Noyés 
didn't want to testlfy to thèse facts, not because they didn't happen, but 
because he didn't want it known that he was playing faro. The Court: 
We wlU go on with the case. If it becomes material on the trial at a later 
time, It will not be so far beyond the power of the court to rectify it, and 
wlU not put this défendant in jeopardy at ail. » * » Mr. Fink: Our mo- 
tion is then overruled? The Court: Overruled. Mr. Fink: Exception." 

Thè examination of the trial jurors was then commenced, and the jury 
partially completed during the morning hour. Upon the court convenlng 
at 2 p. m., counsel for the défendant addressed the court as follows: "Mr. 
Fink: If the court please, I am sorry that the district attorney saw fit to 
level an accusation at me this morning in open court, especiajly so when 
I find that there was absolutely no basis for the accusation at ail. Now, we 
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offer to the court at thls time, in réfutation of the statement made by the 
district attorney thls moming, the affldavlt of Mrs. Tom Noyés, which Is as 
foUows: (Mr. ï^liik thereupon commenced to read the sald affldavit.) Mr. 
Wood; District Attorney (interïuptîng) : It has no place in thls court at thls 
' tMe; Tlie C^mt: That Is thé order of thls court • * * You may flle 
your affldavit, and -when the tîme cornes, if there Is any occasion for your 
uaing, il;, you can use it then. Mr. Fink: We except to the ruling of the 
couJ^ aha wfe nàw ask to renew the motion for a continuanee on the ground 
ailegèd l4 the affldàvits thls moming and on thls additlonal affldavit The 
Court: Dsîriied. Mr. Finli: Exception." 

Thé affliJaTit Of Mrs. Tom Noyés, referred to by counsel, reads as follows: 
"Mrs. Thomçç Noyp, being first dûly sworn, déposes and says: That she was 
told by héi: hàsbànd, Ttiomas Noyés, that on the moming that R. J. Bmbleton 
was lield up or robbed he had given to one George Allen a certain amount 
of money, the e?âct amOunt of which afflant does not remember, witli which 
to play cards. ÀÇttant f urther says that she did not state to the district at- 
torney, Joseph K. Woods, or tb any other person at any time, that Mr. Albert 
Fink, counsel for George Allen, had approached the said Tom Noyés wlth 
View of procut'ing the sald Thomas Noyés to testify to a state of faets 
which were bot true, nor did she say anything from which such an Inference 
might be drawn; but afflant f urther avers that she did say in the présence 
of sald Joseph K. Woods, district attorney, that sald Albert Fink had asked 
her husbànd; tbé sald Thomas Noyés, to testify In the case of the United 
States v^ George Allen, and that the said Thomas Noyés had agreed to tes- 
tify that he had given the said George Allen somé money to play cards with, 
as aforesâld, that belng the tnith. [Slgned] Mrs. Thomas Noyés." 

During the tHàl Mr. Embleton testified, among other things, that on the 
21st day of December, between 2 and 3 o'glock, he was assaulted and robbed 
of everythlng; that he probâbly had nearly $300. "I know of one lot I had 
of two hundred and elghty-one dollars and flfty cents that was separate. 
There was one hundred dollar blll, two flfties, four twenties, and a ten. 
• • • It was 'au Canadian moûey. I also had a gold watch and chain. 
I hâve that wlth me now. * • * It had a chain on it Lost the chaln 
there somèwherp. The watçh was in my pocket, and the chain fastened to 
the button-holes. • • * I know absolutely nothlng of what happened on 
that Friday night, and I dldn't réalise or remember the shock of the blow 
untll Monday bi; Tuesday of the nèxt week." He then descrlbed how he was 
knocked seniseless, and the efEect of the blows that he had received. On hls 
cfoss-exarûlhatlon he testified, among other things, as follows: "Q. by Mr. 
Fink: * * * ■ This one hutldred dollar bill, was that on the Canadian Bank 
of Commercé; If you remember? A. Well, I couldn't say. I know that it was 
ail Canadian! money. Q. Ail yoti know Is that it was on some of the 
Canadian banksî A. Yes, sir. Q. ï)o you remember whether or not It had 
'Yukon' statriped în big red letters down the face? A. I don't remember. 
Q. The two flfty-doUar blUs, do you remember on what Canadian bank they 
were dra,Wnî A. Oh, I dldn't make any note of the bills. Q. The two 
twénty dollar' bills and the ten dollar blUs, do you remember on what 
Canadian bank they iifrere drawn? A. No, I do not; I slmply know the 
Canadian money from Its ftppearance. • • • Q. So, then, the money 
that wàs takfen from yoiu* person was a one hundred dollar bill, two flfty 
dbllar blllS, fopr twenties, and two ten dollar bills? A. ïes, sir; I can 
descrlbe thafc becàuse I only redolleet the klnds of money, Hnt not tbe dé- 
nominations bf It • • ♦ Q. And thèse bills were ail bills purportîng to 
be drawn on sbtné Canadian banks, thé names of which you don't remember? 
A. From thètf gênerai appearance they were drawn— They were Canadian 
liionéy, — Canadian bills. Q. Oaïiadlan bank bills? A. Yes, sir." This wit- 
néss furtiër stated that the rnoney taken from him was money he had 
collected ai agent of tlie N. A- T. & T. Cb., and designated the parties from 
wbom he^Md rècelved It During the cross-examinatlon the foUowing pro- 
ceedlngs wèrfe had: "Q. by Mî. Fink: I want to ask you, Mr. Bmbleton, If 
It is nOt a fact that' yon sotnëtimes become so intoxlcated that you remember 
absolutely /nothlng Of what transpired before the time— Mr. W^ood: Ob- 
Jected to «é' Ihcoiiipetent, irrelevant, and immaterial, and serving no purpose 
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in thls case except the purpose, of endeavorlng to préjudice the minds of 
the jury agalnst the wltness. Mr. Flnk: I wlU say rlght hère, If the court 
please, that we hâve no désire or intention whatever of endeavorlng to 
préjudice the minds of the jury against Mr. Bmbleton. * • • The Court: 
The question is the condition he was In that nlght Mr. Fink: The con- 
dition that he was in on that night and as to his habits bearlng on that 
condition. The Court: Objection sustained. Mr. Finit: ïlxceptlon." 

E. E. Trengrove, a wltness produced on behalf of the défendant testifled 
that he was an assayer, and had been employed in the Bank of Cape Nome, and 
that durlng the time he had worked in the bank he l^ad handled bank notes. 
The foUowlng testimony was then given: "Xou know a Canadian bank 
note when you see it? A. Yes, sir. Q. Do you kndw the paper money is- 
sued by the domlnion of Canada when you see It? A. Yes, sir. Q. Is 
there any différence or distinction between those two klnds of money? A. 
Well, the money issued by the domlnion of Canada is Issued by the govem- 
ment, and the other bills are issued by the banks, — the provincial banks. 
Q. Is there any différence in the readiug of the notes or pièces of 
paper? A. Well, one reads 'Dominion of Canada,' and the other reads'by 
the bank it is issued by. Q. What are the provincial banks whose notes 
circula te In thls country? A. There is the Bank of British North America, 
Canadian Bank of Commerce, I belleve are about the principal banks. Q. 
I will ask if you hâve wlth you any notes of the Canadian Bank of Com- 
merce or the Bank of British North America? A. Yes, Sir. Q. Just produce 
them, please. (Wltness handed bank notes to Mr. Orton, eounsel for de- 
fendant) Q. by Mr. Orton: Hâve you any notes, — haVe you any paper 
money Issued by the domlnion of Canada? A. Yes, sir. Q. Just show 
those to the district attorney. (Wltness hands bank notes and paper money 
to the district attorney, Joseph K. Wood.) Q. Now, If your honor please, 
would show them to the court (handing same to the court). Q. We offer in 
évidence thèse four notes, — ^four pièces of paper money, — and the two 
pièces of paper of Canadian money, and the two bank notes. Mr. McGlnn, 
of Prosecution: That is objected to as incompétent, irrelevant, and Im- 
materlal. * * * The Indictment chairges that it is pàper money of the 
dominion of Canada. We contend as a matter of law it don't make any 
différence whether they are issued by the dominion of Canada or any of the 
banks of the dominion of Canada, just so long as they are lawful money of 
the dominion of Canada, and it is current money of the dominion of Canada. 
It can be considered pièces of paper, — paper money of the dominion of 
Canada. It is whoUy immaterlal. (Mr. Orton thereupon read the indict- 
ment to the court.) The Court: I won't take up the time of the court, 
because it doesn't make any différence— Mr. Orton, of Defendânt's Counsel: 
I wanted to read your honor an authority— The Court (interrupting) : 
You may take a ruling. You will hâve an exception îf I am wrong. Less 
description required in an Indictment describlng money than any other kind 
of property taken. Mr. Fink: We hâve the suprême court of the United 
States to the contrary. The Court: Ail right; you will hâve the benefit 
of it. Mr. Fink then offered them in évidence. The Court: Denied. Mr. 
Orton: Exception. Mr. Orton: • • » Now, if the court please, permit 
an interruption just at thls time. Thls évidence being denied, I will also 
move that your honor now strike from the record ail the évidence given 
by Mr. Embleton wlth référence to tlie Canadian bank bills taken from his 
person, upon the ground that there is a variance between that testimony 
and the allégations of the indictment The Court: Motion denied. Mr. 
Fink: Exception." 

Upon his cross-examination défendant was compelled, against the ob- 
jection of his counsel, to answer questions In relation to his conduct during 
his whole life at varions places, his habits at Nome, to give the amount of 
money he had recelved, from whom he had obtalned It for what pur- 
pose he had used It, etc. Thls character of testimony was admltted for the 
purpose, as stated by the court of showing the habits and character of the 
défendant prier to the time of the alleged offense speclfied In the indict- 
ment The cross-examlnatlon on thèse points covers 30 pages of the printed 
record. Among other things, he was called on to answer whether or not, 
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In the y,ear 18&7, he had any trouble In gkaguay, and whether his mother 
d^ flot couse to Skagiifty beé^usè of some trouble he had had, and came 
thëre-roi^'thS jnréose of ta&jng^ hljn home. For the purpose of showing the 
gênerai SéhïiîJàtftër of mahy of'thé questions we quote from the record: "Q. 
What wdrk hâve yoû done slneé you caihe to Alaska? Mr. Flnk: Objected 
to as privlleçéd, • * • aiid nof proiier cr<j«s-exainlnatIon. The Court: 
He may aAswer thls qïîestlon, but I àm not golng to allow yon to go Into 
minute détails Ol everythlûgjthis man has done since he came to Alaska. 
Mr. Woodt It 1é( What he Ijiâs iot dône, yonr honor. Mr. Flnk: 1 take ex- 
ception to "counsêI> rejrlàrk^. * The ''Court: Proceed with the question. 
* * • A. I ^aVÎEJ not doné much of any work. • • * Mr. Wood: You 
hâve been gîâmbllng, as a hlatter of faét, hâve you not? A. « « • i 
hâve piayed ffe^.îdbflars how and theh, but I don't really Congider that that 
is gambllng, In^thë sensé yOu tuean. Q. Well, how ïiave you earned jour 
living sittcé ybll baie beeti hôte? A. I hâve not earned my living. * • • 
Q. How dld yOu get your living, if yotl didn't earn It, then? A. I got It 
from home. Q. How much money dld yoù get from home? A. • * • What 
I hâve had from home • * • amounted to something llke three hundred 
dollars. Q. Whçh did you gtet'this moheyï A. * • * Part of it I got in 
October, and pi(rt of It In November. * * * Q. How mueh did you get 
in October? A. * • *, Therè wâS about $160 I got from the bank hère, 
but I could not tell you now ■whether it was In October or November that 
I got it.' • * • ' Q. Well, noW, did yow get any from any person else 
befeides the baiik? A. I got seventy-fivé dollars returned to me at the close 
of navigation, the price of a first-clàss ticket, when I got left on. the lighter 
eut hère In ttie bay. ♦ * • Q. Whère did you get that from? • * * 
Mr. Flnk: We object, If the court, please, to this examinatlon. It Is bur- 
dening the record. Hé says It w^s the money that was returned for a 
flrst-clàss ticket I don't see what différence it makes where it came 
from. Thé Court: OvetrUled. Mr. Flnk: Exception. • ♦ • Q. What did 
you do wIth that money? A. I used It. Mr. Pink: Objected to as • * * 
immaterial to any issue hère. The Court: Overruled. What is your an- 
swér? A. ï used It Q. How did yoÙ use It? A. * • ♦ I used It to 
lîve on,— pàïd my board and room rent. • • • Q. Dld you use it ail 
tô llve wIth? Mr. Fliik: 'Objected to for the same reasons, • * • and 
not cross-exà£mIila'tl6n. Thé Court: Objection overruled. You may hâve 
your objection and exception to ail this Une of exaniination, but the vritness 
will be allOwed to testify 'tb what moiiey he has had, and what he has 
done with It since'he has been ïh Nome, as tending to show his habits 
and charaétéi' Ih Nohie heré durlng the summer. One objection and ex- 
ception tô It'aU wUl avall you the same as a dozen, and you may take 
that now. Mr. Orton: Wé take exception. * • • Q. Do you remember 
the boat that cartled out some vagrants last fall? A. Yes, sir. Q. Did 
you hâve any ihoney on your pCTSori at that time? A. I did. * * * Q. 
How imuChî A. I don't know. * * • Q. Do you know where the rest 
of thé money went? • • * jGambledIt didn't you? A. I may hâve gam- 
bled some of It, yes; but not ail of It ♦ • * Q. Well, you were broke 
at the finie the beats went out,— from the tIme the boats went out until 
the Ist of January,— were you not? • * * A. I might not hâve had any 
money on my person, but I hâve always had some money where I could 
go and get it If I dld not hâve any wim me. ♦ * ♦ Q. Is It not a fact 
that you havé spent the most Of your tIme since fall and since you hâve been 
hère hanging around saloons, and gambllng layouts? Mr. Orton: Défend- 
ant objects on thé gtound that It Is Immaterial, Irrelevant and Incompétent, 
and does not affect the issues In thls case. Oounsel for défendant argued 
that évidence showing gênerai bad «Aaracter of the défendant was inadmis- 
sible; that he could only be impeàched by showing that he had prevlously 
been convicted of à felony, or, havirig ofEèred himself as a wltness, by show- 
riig that his gênerai réputation for truth and veraclty was bad. The Court: 
Objection overruled. Mr. Orton: JBxceptlOtt. • * • A. I don't think I 
hâve done any partlcUlar hanging around. I hâve been In the gambllng 
houses and, saloons a good inatiy times, but I would not begin to say that I 
had spent mdst of my tlme; no." 
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W. H. Metson, John B. Allen, Albert Fink, and Ira D. Orton, for 
plaintiff in error. 
Jos. K. Wood and Marshall B. Woodworth, U. S. Attys. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge, after stating the facts as above, de- 
livered the opinion of the court. 

We are of opinion that the facts of this case are of such a character 
as to render it unnecessary to notice specifically each assignment of 
error under separate heads. The material ones can be grouped to- 
gether and considered under one gênerai question, did the défendant 
hâve a fair and impartial trial, free from bias or undue préjudice ? 

At the very threshold of this case we are called upon to review the 
action of the court as set forth in the statement of facts in refusing 
to grant the continuance. The question is not whether the court 
erred in refusing to grant the continuance, but the point involved 
relates to the remarks made by the United States attorney and by 
the court in the morning, and the refusai of the court to allow the 
afïidavit of Mrs. Noyés to be read in the afternoon. The remarks 
were well calculated, if not intended, to cast an imputation, not only 
upon the défendant, but also upon his counsel. The inference to be 
drawn therefrom was that both of them had attempted to procure 
a witness to testify to a falsehood, and that they had each sub- 
scribed to an affidavit that they knew was untrue. 

The error in the remarks might, perhaps, hâve been cured if the 
court had permitted the counsel, in the présence of the jury, to read 
the affidavit of Mrs. Noyés. This would, to some extent at least, 
hâve removed the poison of préjudice from the minds of the jury. 
This refusai left the sting in fuU force, and placed Allen and his coun- 
sel under suspicion at the very outset of the trial. The remarks of 
the defendant's counsel in the forenoon were respectful in tone, and, 
with the affidavits, prima facie presented the question of continuance 
in a favorable Hght for the careful considération of the court. The 
remarks of the United States attorney were' calculated to cast re- 
flection upon défendant and his counsel, and the remarks of the court 
emphasized this reflection. 

It is, however, claimed that the défendant is not in a position to 
raise this question, because the record shows that no exception was 
taken to the remarks. The answer to this is that the remarks consti- 
tuted the subject-matter of the proceedings had in the afternoon, 
and were the basis of the renewal of the motion for the continuance 
and to the ruling of the court. To this ruling counsel did duly ex- 
cept. This exception, under the circumstances, must be deemed Sufïi- 
cient to warrant a review of ail the proceedings had in this matter. 

But it is said that the remarks were made before the jury was im- 
paneled. This makes no différence. They were made in the présence 
of ail the jurors. It matters not, therefore, whether they were in 
the jury box or outside the railing of the court room. There is no 
prêteuse that the jurors présent did not hear the remarks. The 
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chair or bench upon which they were seated does not contre! the 
question. iTie remarks of the court, if erroneous, had the same 
effect as an erroneous instruction given to the jury regularly im- 
panele4. People v. Bôntis, ï Nev. 33, 36; Sullivan v. People, 31 
MîcH. i. S; State v. Philpot, 97 lowâ, 366, 371, (^ N, W. 730; State 
V. Stowell, 60 lowa, 535, 15 N. W. 417; 21 Enc. PL & Prac. 995, 
and authorities there cited. 

In State V. Stowell, supra, the court overruled, in the présence of 
the jury, objections of defendant's counsel as to the admissibility of 
certain évidence, and gave an expression as to his opinion of the 
évidence. : The court in reviewing this matter said: 

"W© ar^ not prepared to, admit the court, under the guise of determlnlng 
some ,fl[uestl0in which Is legltlmately before it, can make remarks In the 
présence and hearlng of the jury which would constltute error if contained 
In an Instruction, but bécausé they are not It must be held the défendant Is 
not prejudlced." 

That the action oî the Court was errbneous is to our minds plain, 
and is well settléd by authority based on sound and substantial reasons. 

In Bowman v. State, 1$ Neb. 523, 526, 28 N. W. i, 2, 56 Am. Rep. 
750, which was an application for a continuance made before the trial, 
where the jurors were présent in court who afterwards sat upon the 
case, the prçsiding judge rerriarked that "said afïidavit was false; 
that defeiidant's father had told him that he would hâve nothing to 
do with hini, the défendant ; that the défendant had committed per- 
jury ; and that a grand jtiry would be called to investigate the same 
on the 22d day of the following mônth." There the jurors upon 
their voir dire each stated that they were présent, heard and still 
remèmbered the remarks of the court or presiding judge, but each 
denied any knowledge of the guilt or innocence of the accused, having 
formed oi- expressed any ôpihion of his guilt or innocence, or having 
any bias or préjudice for or againsthim. The court, among other 
things, saidr. ' 

"The sole object for which men are selected and called to serve on jurles 
is that thé tnjth may be ascertalned and declared upon the points In dispute 
betweén thë ifartles. Thls tiroth must be ascertalned, not f rom the prevlous 
knowledge or wlsdom oÉ/the Jurymen, but from the testlmony of sworn 
witnesses, ;j* • • For this purpose It I9 of the flrst Importance that each 
Juryman éhould enter the box as near as possible free of prevlously ac- 
<luired knoWledge, or of that which he belleves to be, but which may or may 
not be, knowledge of the facts of the case. Also as free as possible of elther 
knowledge for opinions of «itérai faots calculated to elther stlmnlate or 
retard the mlnd In the réception of either évidence or argument favorable 
to one party or the other to the controversy. • • • It may be granted 
that such déclaration or expression of the, court dld not cause the future 
Juror to fortn or express an opinion as to the guilt or Innocence of the 
aecused, but It dld prevent hlm entering the box with his mlnd a tabula 
rasa so far as the guilt or innocence of the prisoner was concemed. * • • 
I corne to the collusion, therefore, that it was error on the part of the 
court to make. In thé présence Of jurors of the regular panel the déclarations 
and statemetiïs in regard to the défendant Which he Is shown to hâve 
made. The jndgmént of the district court is therefore reversed." 

In People V., Moyer, 77 Mich. 571, 43 N. W. 928, there was a long 
and rambling cross-examination upon irrelevant matters having no 
other apparent purpose except to injuriously assail defendant's gênerai 
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history. At the opening of the trial the prosecuting attorney said to 

the jury : 

"One reason why I am more prejudiced agaînst thls man Is because he 
lias commltted perjury In the recorder's court for the purpose of asslsting 
one of his fellow prisoners." 

Upon objection made by the defendant's counsel, the court, instead 
of rebuking the prosecuting attorney, said : 

"I must say that considérable of tliat bas corne under my own notice. I 
don't see how you are going to deny tbat" 

The appellate court, commenting on thèse remarks, said: 

"The assertions of the prosecutor and their indorsement by the court are 
too plainly illégal to need comment. We hâve had occasion altogether too 
often to condemn the failure of justice brought about by the reckless conduct 
of ofïlcers whose swom duty it is to conduct prosecutions legally and in 
conformity with settled principles. In some cases there is some apparent 
palliatlon In the excitement of a contested trial, although that does not 
obviate the mischief. But hère the wrong was done in making the open- 
ii]g, and before any testlmony was in, and when the prosecutor knew, or 
should hâve known, in advance what hls case was to be, as he presented 
it. Nothing can bring more contempt and suspicion on the administration 
of justice than the falîare of its ministers to respect justice." 

See, also, People v. Willard, 92 Cal. 482, 490, 28 Pac. 585 ; People 
V. Wood, 126 N. Y. 249, 269, 27 N. E. 362. 

From the cross-examination of the défendant, referred to in the 
statement of facts, it is apparent that the object of the prosecution was 
not solely for the purpose of bringing out facts that had any spécifie 
relation to the ofifense alleged against him. It was evidently not for 
the purpose of impeaching or discrediting him. No évidence was 
introduced for that purpose. No witness was called in nebuttal to 
deny the truth as to the answers given by the défendant, nor to sup- 
port the insinuations contained in several of the questions. Of course, 
if the examination had been confined to thèse or like purposes, it 
would hâve been the duty of the court to hâve allowed great latitude 
in the cross-examination of this witness, and the questions allowed 
would hâve been largely within the reasonable discrétion of the court. 
But the .examination was not kept within thèse bounds. What was" 
the object of thèse improper questions ? What was the motive ? Was 
it not for the purpose of degrading the défendant before the jury? 
Sucb was evidently the efïect, whether so intended or not. What 
had the trouble at Skaguay, if any occurred, to do with the ofïense 
alleged at Nome for which the défendant was being tried? It was 
not even claimed that the "trouble" at Skaguay, if any, was of the 
same or similar kind or nature to the ofifense for which he was being 
tried. What would be the efïect of calling upon the défendant to 
answer whether his mother went to Skaguay, on account of some 
trouble, to take him home? Its tendency was simply to dégrade the 
witness in the eye of the jury. Such an examination was irrelevant, 
unjust, unfair, and clearly prejudicial. Take the character of his ex- 
amination about money that he had received and expended, as well 
as of his habits, and bear in mind the fact that no attempt was made 
to show that the défendant had any amount of money immediately after 
the robbery, and the further fact that the court in refusing a. continu- 
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ance had virtually deprived him of the opportunîty of proving tHaï 
he îiaâ beén given $100 by Thomas Noyés with which to gamble, 
just previous to the alleged robbery, and add to this the further fact, 
which the record cleg.riy shows, that the fact of the robbery and 
identity of thé défendant depended alone upon the testimony of one 
witness, which was, to say the least, highiy improbable, and in many 
respects 'àïïrëasonable, and of such a peculiar character as to cast 
suspicion and raise a doubt as to its truth ; do not the questions in- 
dicatè the' purpose for which they were asked as closely as the needle 
points to the pôle? That it was for the purpose of showing that 
his habits were bad, and that he was a vagrant and a bad man, hanging 
around gambling resorts, and to endeavor to secure his conviction 
upon gênerai principles, independent of the testimony offered as to his 
guilt or ihîiocence, weak or strong as it might be. 

AU rnen stand equal before the law, and hâve the same constitu- 
tional^raghts and privilèges. The high and the low, the poor and 
the rich, the crimirial and the law abiding, when indicted and accused 
of crime, are entitled, Under the law, to a fair and impartial trial. 
This is a sacred boon guarantied to every person, and of which no 
one should ever be deprived, The law, in its extended reach, power, 
and influence, is as tender of the rights of the man who is supposée! 
to be bad as it is of the liberties and rights of the man who is be- 
lieved to be good. The trial of every man should be free from un- 
due préjudice or odium, especially upon the part of ail officers clothed 
with the poweir and charged with the duty of administering the law in 
such a mannér as to reach the ends of justice and of right. 

As was said by Whitman, J., in State v. Pierce, 8 Nev. 291, 304 : 

"Np teehnieallty, except by tlie express letter of the law, should ever 
«leprive an accused person of a substantlal right. If • * * such ruie 
conféra in this spécial case a beneflt on one unworthy, the answer is: The 
la^ knows no p'èrsôii; It is not made for the Indivldual man, but for men. 
As thé Aô* otlièaven falls, so it bears alike upon the Just and unjust." 

Mr. I,awsi60j;W bis work-on Presumptive Evidence (at page 481), 
déclares thç, {^yf "m relation to the question we are discussing by pro- 
pounding a question and answering it, as follows: 

"Suppose ;the gênerai chairacter of one charged with crime Is infamous 
and degraded to the last degree; that his llfe has been nothing but a suc- 
session of crimes of the mogt atroclous and revoltlng sort, — does not the 
knowledge of ail this Inevltably carry the mlnd In the direction of a con- 
clusion that he hfts àdded thë particular crime for which he is belng tried 
to the Ust of those that ha\*e ' gone beforeï Why, then, should not the 
proseçntor be permltted to show facts which tend so natUrally to produce a 
conviction of !hls ^ullt? The answer to, ail thèse questions Is plain and dé- 
cisive. The là'W- Is otherwise. It Is the law that the prlsoner shall be 
presumed Innocent Untll his guilt Is proved. This rule Is said by Mr. 
Stephen (Steph. Dlg. Ev. note 6, p. 195) to be one of the most characteristic 
and distlnçtlve featureâ of the Bnglish crlniinàl law, preventing, as it does, 
a man charged, wltb a particular offense from having elther to submit to 
imputations whleh, iû many cases, woùld be fatal to hlm, or else to défend 
every action of his owû llfe In order to explaln his conduct on the particular 
occasion when the act was eommitted with which he Is charged. It Is this 
rule which, perhaps, more than any other rule of our criminal law, djstin- 
gulshes the American and Englisi» modes of conducting a criminal trial from 
the continental." 
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In U. S. V. Kenneally, 5 Biss. 122, Fed. Cas. No. 15,522, the court 
said: 

"It is not compétent for the prosecutlon to show, as a make-weight In the 
case, — as a part of the évidence for the prosecutfon in malùng out a prima 
facie case, — that the accused is a person of had character." 

In State v. Lapage, 57 N. H. 245, 289, 24 Am. Rep. 69, the court 
said: 

"It is quite inconsistent with that faimess of trial to which every man is 
entitled that the jury should be prejudlced agalnst hlm by any évidence 
except vrhat relates to the issue; above ail should it not be permitted to 
blaclien his character, to show that lie Is worthless." 

See, also, State v. Rainsbarger, 31 N. W. 865 ; People v. Ah Len, 
92 Cal. 282, 284, 28 Pac. 286, 27 Am. St. Rep. 103; Same v. Devine, 
95 Cal. 227, 232, 30 Pac. 378 ; Same v. Wells, 100 Cal. 459, 463, 465, 
34 Pac. 1078. 

Having reached the conclusion that the défendant did not hâve a 
fair and impartial trial, and for that reason that the judgment must 
be reversed, it is unnecessary to discuss the other assignments of 
error, which are not liable to again arise upon another trial. It is, 
however, proper to state that we are of opinion that there was no 
substantial variance between the description of the property in the 
indictment and the proofs subraitted at the trial. 

The judgment of district court is reversed, and the cause remanded. 



THE MERMAID. 

(Circuit Court of Appeals, Ninth Circuit. February 3, 1902.) 

No. 676. 

1. Sbambn — Shippikg Articles — Validitt cnder Statutb. 

TJnder Kev. St. § 4511, which requires shipping articles to state "the 
nature, and so far as practicable the duration, of the Intended voyage 
or engagement, and the port or country at which the voyage Is to 
termlnate," articles for service on a brig from a port in the state of 
Washington "to ports in the district of Aiaslia, within the Behring Sea 
and Arctic Océan, and also other ports and places in any part of the 
world, as the master may direct, and baclc to a final port of discharge 
In the United States, for a term of time not exceeding six calendar 
months," are not so Indefinlte in describing the nature of the voyage as 
to render them void, in view of the character of the vessel, the length 
of time requlred to make the voyage to an Alaskan port and retum, and 
the limit on the term of service. 

2. SAMB — FORFBITTJEB OF WaGES— DESERTION AT SeA. 

Libelant, a seaman who has signed for a voyage to an Alaskan port 
and retum to a port of the United States, before reaehing the port of 
destination, and while at sea, went on board another vessel without 
leave, where he became intoxicated and refused to retum when ordered, 
and did not thereafter return or ofCer to retum to hls service. Held, 
that hls intoxication was no excuse, and that by his désertion he for- 
feited his wages eamed. 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Washington. 
For opinion, see 104 Fed. 301. 
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William HaMy, the appeilee, llbeled the brig Mermald for wages clalmed 
to hâve been earned by hlm as a sallor. On Aprll 2, 1900, he shlpped on 
board the MlBiroald. at Port Blal^ely, In the state of Washington, for porta 
Ih Bçhtlag l?pa. When the brig was wlthln four days' saillng of Cape 
Nome shè raû Into the ice, and anchored to an iceberg. In four fathoms 
of water. TWo other scbooners were tied up to the same iceberg, and 
■were laahèd to the Mermald for a perlod of about six hours. On July 20th 
the appeilee, wlthout permission, went from the Mermald to one of the 
other schooners, and while there beeame intoxicated in the forecastle. The 
iceberg bëgan tp kédge, and, the Mermald being In a dangerous position, 
ail hands wère brdered aboai-d, and aU hands obeyed the order except the 
appeilee. The captain of the Mermald, seelng the appeilee on the deck 
of one of the other schooners, ordered him aboard the Mermald; whereupon 
the appeilee, in abusive language, refused to come aboard, but remained 
where he was, and sailed on the schooner to Nome, where he arrlved in ad- 
vance of the Mermald. The Mermald reached Nome on July 23d. As soon 
as she arrlved the appeilee •vfrent ont to her where she lay at anchor, and 
took his clothes away. He testifled that he had never Intended to désert 
the brig, that he intended ail the time to retum to her as a sailor, and that 
he had that Intention when he went to the vessel at Nome, but that before 
he had tIme to get up the gangway the mate said to him: "You hâve 
donè a fine thlng, AU you can do is to take your clothes out of the ship 
and go ashote." He does not claim, nor is there any évidence to show, 
that he then or at any time expressed to any one his intention or désire 
to go back upon the ship as a sallor. 

Richard Saxe Jones, for appellants. 
Root, Palmer & Brown, for appeilee. 

Before McKENNA, Circuit Justice, and GILBERT and ROSS, 
Circuit Judges. 

GILBERT, Circuit Judgé, after stating the case as above, delivered 
the opinion of the court. 

The district court held that the conduct of the appeilee was not 
désertion, for the reason that he hàd not bound himself by signing law- 
ful shipping articles ; but the court expressed the opinion that, but for 
defects in the shipping articles rendering them void, it would not hesi- 
tate to déclare a forfeiture of the appellee's wages for désertion. We 
agrée with the district court that drunkenness was no excuse for the 
conduct of the appeilee, and that his action in leaving the vessel as he 
did was désertion. We are ynable, however, to concur in the con- 
clusion that the shipping articles are so defective under the law as to 
be void. They describe the voyage in the following words: "To 
ports in the district of Alaska within the Behring Sea and Arctic 
Océan, and also other ports and places in any part of the world, as 
the master may direct, and back to a final port of discharge in the 
United States, for a term of time not exceeding six calendar months." 
The statute (section 451 1, Rev. St.) requires that the shipping articles 
shall State "the nature, and so far as practicable, the duration of the 
intended voyage or engagement, and the port or country at which the 
voyage is to terminate." The articles in question undoubtedly comply 
with the second and third of thèse three statutory requisites. They 
state the duration of the intended voyage, and the country at which 
it was to terminate. Thèse are obviously the most important features 
of the contract, so far as it concerned the seaman. They informed him 
of the length of time of his engagement, and, in a gênerai way, of the 
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place of his discharge. In describing the nature of the voyage, the 
terms used in the articles are, it may be conceded, somewhat indefinite, 
but not so indefinite, we think, as to render the articles void. They 
State in gênerai terms that the voyage is from Port Blakely, the port 
whence the vessel cleared, "to ports in the district of Alaska within the 
Behring Sea and Arctic Océan," and "back to a final port of discharge 
in the United States." It is true that there is inserted in the descrip- 
tion, in addition to the specified ports of destination, "also other ports 
and places in a.iy part of the world, as the master may direct," but it 
was évident to a seaman shipping on a brig from Port Blakely to ports 
in the district of Alaska in Behring Sea and "back to a port in the 
United States" that there could not be, within the limit of the specified 
six months, any very extensive déviation from that voyage. We think 
the articles gave the seaman the essential information he was entitled 
to hâve. It advised him that the vessel was to go to ports in the dis- 
trict of Alaska in the Behring Sea, which could only mean Nome or 
St. Michaels or some other port within reasonable distance therefrom, 
and thence to make a return voyage back to some port in the country 
whence she sailed. We do not think it was the intention of congress 
in enacting the statute to require owners of sailing vessels engaged in 
the coastwise trade to specify at the inception of each voyage ail the 
ports at which the vessel might touch, or to deprive the master of the 
power to exercise a reasonable discrétion in touching at other con- 
venient ports, and availing himself of the opportunities afforded by the 
exigencies of trade. If such had been the intention of the statute, it 
would undoubtedly hâve been expressed in terms. Ail that is exacted 
is that the nature of the intended voyage be described. We think that 
the nature of the voyage in this instance was made reasonably clear. 
The désertion was a désertion at sea. To déclare forfeited the desert- 
er's wages is but a light punishment for his act. 

The decree will be reversed, and the case remanded, with instruc- 
tions to dismiss the libel. 



HASTINGS LTJMBEH C». v. GARLAND. 

(Circuit Cîourt of Appeals, First Circuit. Aprll 29, 1902.) 

No. 396. 

1. Injdby to Employé — Deciabations — Admissibilitt ih Evtdeitob. 

The boiler of a locomotive englue owned by défendant esploded, caus- 
Ing the death of plalntiff's décèdent, the englneer. It appeared that 
the englue had been purchased from another corporation, which had sent 
it away to be repalred. The repairs were made under the inspection 
of one S., an englneer employed by the seller, and who contlnued as 
such in the service of défendant It did not appear that S. had any 
duties in the way of superlntendence. Held, that reports made to S., 
while he was the seller's englneer, by the men repalrlng the englue, as 
to the condition of the stay bolts (the givlng way of which presumably 
caused the explosion), were Inadmissible, where not shown to hâve been 
communlcated by S. to défendant 

S. Actions for Weongpdl Death— Blbmknts dp Damage— Physical Sofpeb- 
iNG — Evidence of— Sufpicibnct. 

PUb. St; N. H. c. 191, § 8, provides that actions of tort for physlcal 
injuries to the person shall survive to the estent set forth in the foUow- 
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ln« sections. Section 12 déclares that If decedent's admlnlstrator la 
I^intiff, and the death o£ the party was caused by the injnry com- 
wâlned, ,<>f in the action, the mental and physical pain suffiered by 
îim ta conséquence of the iàjury, etc., may be consldered as an élément 
of damage. In an action for an Injury by a locomotive explosion, 
causlng the death of the locomotive englneer, It merely appeared that 
the e|:plQ6ion had oceurred, and that decedent's body was found on the 
snow about 200 feet away, with life extinct and showlng no signs of 
mangling, with blood egcàpîng from the month, nose, and ears. Seîd 
fflfror to submlt to the Jury the Issue of physical sufCering as an élément 
of damages. 
S, Same— Phtsical Suffbbisg— EvroBNOH. 

The New Hampshlre décisions on the question of the sofficiency of 
proof of physical suflering examined. 

In Error to the Circuit Court of the United States for the District 
of New Hampshire. 

Robert N.Çhamberlin (George F. Rich, on the brî'ef), for plain- 
tiff in error. 

Crawford D. Hening (Irving "W- Drew, on the brief), for défendant 
in error. 

Eefore COLT and PUTNÀM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. This is a statutory suit, brought in 
the district of New Hampshire, in behalf of the administrator of the 
estate of Harry Belmont, who waS a locomotive engineer in the em- 
ployment of the Hastings tumber Company, the défendant below. 
It was tried to a jury, and the verdict was for the plaintiff below, 
and the défendant below sued out this writ of error. It will be con- 
venieiit in this opinion to deScribe the plaintiff in error as the de- 
fendant, and the défendant in error as the plaintiiï. The déclaration 
allèges substantially that it was the duty of the défendant to furnish 
the plaintifif's intestate a safe locomotive, that the défendant neg- 
ligently omitted so to do, and that the locomotive furnished was dan- 
gerous, unsafe, and unfit for use, so that the boiler exploded and 
caused his death. The suit was based on sections 8-13, c. 191, Pub. 
St. N. H,, as amended by section 5, c. 67, Laws 1893. We need 
repeat onîy sections 8 and 12 of chapter 191, as follows: 

"Sec. 8. Actions of tort for phySlcal injuries to the person, although in- 
fllcted by a person whlle commlttlng a felony, and the causes of such actions, 
shall survive to the extent, and snbject to the limitations, set forth In the 
flve foUowIng sections, and not otherwlse;" 

"Sec, 12. If the administrator of the deeeased party Is plaintiff, and 
the death of snob party was caused by the InJury complalned of in the ac- 
tion, the mental and physical pain suftered by him in conséquence of the 
lnjury,,the reasonable expenses ocoaBlonedto his estate by the injury, the 
probable duratlon of bis life but for the Injury, and his capaelty to eam 
money may be eonsidered as éléments of damage, In connection with other 
elemepts allowed by law." 

The first question before us arises with référence to the refusai 
of the court to admit certain évidence, the record as to which is 
substantiàJly as follows: It appeared that the railroad, on which 
the locomotive which exploded was operated, was used for lumber- 
ing purposes, and was purchased, with the locomotive, from another 
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corporation, by vvhich the locomotive had been sent to Portland for 
repairs. The repairs were made nnder the inspection of one Saw- 
yer, who testified as a witness for the défendant. Sawyer had been 
a locomotive engineer for the corporation from which the property 
was purchased, and continued as such in the service of the défend- 
ant. There was a suggestion at bar that he had some duties in 
the way of superintendence, but the record fails to show any facts 
to that eflfect. It appears that the workmen who made the repairs 
at Portland reported in référence thereto to Sawyer. In his exam- 
ination, the défendant, after proving the facts stated, put to Sawyer 
this question: "What was the report they [that is, the repairers] 
made with respect to the condition of the stay bolts ?" Presumably 
the giving away of the stay bolts resulted in the explosion which 
caused Belmont's death. The court inquired whether the défendant 
proposed to show that this report was made known to it, to which 
it replied in the négative. Thereupon, the court observed that what 
the repairers reported to Sawyer would be évidence if he repeated it 
to the défendant, but that it was not compétent unless it was thus 
connected. Thereupon the évidence was excluded. The record does 
not show that the défendant communicated to the court any spécial 
grounds for the admission of the évidence, or any reason why it 
was admissible unless the information derived from the repair men 
was made known to the défendant. We cannot assume that it was 
ofifered on any proposition, except the allégation in the plaintiflf's 
déclaration that the défendant "negligently" failed to furnish a prop- 
er locomotive ; that is to say, as bearing on the question of reason- 
able care on the defendant's part. Inasmuch as it does not appear 
that the witness stood in the place of the corporation with référence 
to the care of its locomotives, we are unable to perceive how any 
information given him, but not so communicated, can bear on that 
question. We are compelled to hold, therefore, that this ruling was 
correct. 

The remaining question relates to that portion of the statute 
which, in a suit of this character, permits the considération, as an 
élément of damages, of physical pain sufïered by the deceased. On 
this point the défendant submitted the following request for an in- 
struction to the jury: 

"In the détermination of this question the jury should entirely exclude 
any damages by reason of any supposed physical pain or sufEering, and also 
any expense to their estâtes for funeral or burial, as there Is no évidence 
which would justlfy any allowance upon thèse grounds." 

Inasmuch as this request combines two separate matters, it would, 
under some circumstances, be ineffectuai ; but, as it is plain that the 
particular topic which we are asked to consider was brought to the 
attention of the court below, so that it properly understood it and 
understandingly ruled on it, the question fairly comes before us. 
With référence to that part of the request which concerns the in- 
testate's supposed physical pain, the court submitted the issue to 
the jury, and expressly authorized them to consider whether the 
intestate suffered either physical or mental pain, and directed them 
that, if he did, they should estimate the same according to their best 
115 F.— 2 
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judgment, so far as they could place a money value upon it, or as 
nearly as they could compensate therefor. The court added, how- 
evéfc that, jî the jury were satisfied that death was instantaneous, 
or that, if ihé intestate hardly knew, if he knew at ail, what killed 
him, they would "probably lay that feature of the case away, without 
giving it véry serious considération." It is to be noted, however, 
that, even in that event, the court did not direct the jury to whohy 
disregard this élément. It is claimed by the défendant, as stated in 
the request, that there were no facts to support any allowance for 
physical suffering. Of course, on the ordinary rules of law, if there 
were none, the court was not justified in submitting the issue to the 
jury, and should hâve ruled that they could not malce any compensa- 
tion in that behalf. The facts, so far as we can discover, show that 
the explosion was of such a character as to support no theory from 
which any hypothesis, based upon évidence, can be sustained with 
référence to any supposed physical suffering of the deceased. Ail 
that is known is that there was an explosion, and that the body 
of the deceased was found on the snow about 200 feet away, with 
life extinct, and showing no signs of mangling, with blood escaping 
from the mouth and nose and ears. 

Although the ordinary rules of law throw on the plaintiff the bur- 
den of maintaining every part of his case, including ail the éléments 
of damages, by a prépondérance thereof, he calls our attention to no 
proofs whatever from which it can be properly inferred that the 
deceased sufifered any physical pain. In a word, while possibly 
one may indulge in an hypothesis on the question of suffering of some 
kind for a period of time so short that it is not appréciable to human 
reason, yet there is in this case no basis for any conclusion either 
way in référence thereto. Therefore, as the jury rendered a ver- 
dict for the plaintifif in one gross sum, so that it is impossible to déter- 
mine whether they included therein any compensation in this behalf, 
or, if yes, how much, the plaintifï must bear the conséquences of a 
ruling which involved so much probability of a resuit injurious to 
the défendant. The plaintiff hardly contests thèse propositions so 
far as we hâve stated them. He apparently maintains that the in- 
structions of the court to the jury were justified by the practice of 
the suprême judicial court of New Hampshire, the statutes and laws 
of which state control this suit. He relies on Clark v. City of Man- 
chester, 62 N. H. 577, Corliss v. Railroad, 63 N. H. 404, and Clark 
v. City of Manchester, 64 N. H. 471, 13 Atl. 867. Of course, any 
line of décisions, in order to be invoked successfuUy to parry such 
fundamental rules as those which we hâve stated, must be close to 
the point, and positive, décisive, and steadily maintained. 

Clark V. City of Manchester, 62 N. H. 577, does not touch the 
question we hâve before us. It was based on Act July 18, 1879, c. 
35, § I, as follows: 

"When the de^th of a person is caused by a wrongful act or neglect of 
aUother which, if death had not ensued, would hâve entltled the person In- 
juted to recover damages therefore, then, on the death of such person, 
his admlnlstrator or exécuter may, by suit brought wlthln two years of 
such death, recover damages for the In jury; and one-halt of such damages 
shall go to the widow or wldower, and if no widow or widower, to the 
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heirs of the deceased, accordlng to the law regulating the distribution of 
intestate estâtes." 

Unlike the statute upon which the présent suit is based, this act 
omitted to enumerate any éléments of damage. In the eyes of the 
statute, although the damages were given to the family of the de- 
ceased, yet the action for the survival of which it provided was. strictly 
one in his behalf; and it left the court to détermine what were the 
proper éléments of damages without any guide. Under such a statute, 
it might well hâve been held, in some views of it, that there was a 
basis for substantial damages, even if death foUowed immediately the 
unlawful violence or neglect. Bearing on this is the statement in the 
opinion, at page 584, that "practically and in substance, though the 
intervening time might be very brief, an injury causing death, or result- 
ing in death, must précède death in point of time." This cannot be de- 
nied, and it leads directly to the only proposition which the case de- 
termined. The question whether the jury might take into considéra- 
tion compensation for "mental and physical pain," in the absence of 
any proof that mental çr physical pain was sufiEered, did not arise. 
The case is easily disposed of on the hypothesis that it may hâve pro- 
ceeded on the view of the law that the mère fact of death, caused by 
something which necessarily preceded it, damaged the deceased, at 
least to the extent of the financial surplus which he might hâve gained 
if he had lived, within the construction given to like statutes in Kelley 
v. Railroad Co. (C. C.) 48 Fed. 663, Railroad Co. v. Clarke, 152 U. S. 
230, 14 Sup. Ct. 579, 38 L. Ed. 422, and Suth. Dam. (2d Éd.) 277. 

The next case is Corliss v. Railroad, 63 N. H. 404, where, under the 
same statute of 1879, the trial court ruled that only nominal damages 
could be recovered. This might well hâve been held erroneous for 
the reasotis we hâve already stated. It was, perhaps, also erroneous 
because the plaintifif's intestate was killed by being run over by a loco- 
motive while he was driving along the highway and crossing a railroad 
track. The jury might, perhaps, hâve been justified in presuming that 
the deceased had some appréhension of the approaching locomotive 
before the collision, and that, therefore, there was a very appréciable 
space of time in which he might ha,ve sufïered mentally from that ap- 
préhension ; but the circumstances in this respect are not fuUy report- 
ed. The opinion merely states the ordinary grounds of damages to 
be considered by the jury, without specifically passing on the question 
whether the case afïorded any évidence which would hâve justified the 
considération of any particular élément thereof. 

In Clark v. City of Manchester, 64 N. H. 471, 13 Atl. 867, where, 
after a verdict, the facts involved in Id., 62 N. H. 577, came fuUy be- 
fore the court, it appeared that the deceased lost his life by drowning. 
The point decided was that the fact that the death was caused by 
drowning in "stagnant, muddy, and slimy water" must be regarded as 
afïording compétent évidence from which a jury might infer, not only 
that the death was not instantaneous, but that it was attended by both 
physical and mental sufïering. This involved no proposition that a 
jury might proceed without any probative circumstances. It ex- 
pressed the view of the court as to what might be assumed to be 
known to common expérience, in which the court difïered from the 
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opinion in The Corsair, 145 U. S. 335, 348, 12 Sup. Ct. 949, 36 L'. Ed. 
727, to the effect that the fright of a drowning person for a few 
minutes is too unsubstantial a basis for a separate estimate of damages. 
In Clark v. City of Manchester, the opinion pronounced that the death 
"was not instantaneous," meaning, of course, in the common meaning 
of the expression; and it can be accepted only as expressing the views 
of the court with référence to what facts were sufïicient, in that particu- 
lar case, to go to the jury, and not at ail as maintaining the proposition 
that compensation for either mental or physical suffering can be award- 
ed where there are no probative circumstances. 

On the whole, while there may well be doubt as to the full efïect of 
thèse décisions, it seems to us that they are not of the character which 
we hâve said is necessary to overrule the principles of évidence ordi- 
narily applicable under the circumstances of this suit. Although the 
cases are not exactly parallel, because not based on statutes construct- 
ed on the lines of that now before us, yet we are supported in our 
conclusions by the expressions in The Corsair, ubi supra, and by the 
. assessment of damages which we made in The Robert Graham Dun, 
17 C. C. À. 90, 70 Fed. 270, 272. 

The judgment of the circuit court is reversed, the verdict set aside, 
and the case is remanded to that court for further proceedings in ac- 
cordance with law ; and the plaintiff in error recovers the costs of ap- 
peal. 

WEBB, District Judge^ concurs in the resuit. 



WASHINGTON lEB. 00. v. CALIFOENIA SAFB DEPOSIT & TRUST 

CO. et al. 

(Circuit Court of Appeals.Nlath Circuit. February 3„ 1902.) 

No. .063. 

1. FOEECLOSDKB SALE— PeOPKHTY P^SING— CONSTRUCTION DP DeOKBE. 

A decree (oreclosing a moJ^tg^^ë on tlie property of a corporation, 
and directlng its sale, althoùgfi'Vits language describing tlie property 
to be sold is broad and eomprehénsiv«, expressly inehiding ail property, 
of every name and nature, belonging to or possessed by tlie corporation 
or the receiver in the suit, canhot be çonstrued to include money in the 
hands of the receiver, and sueh money will not pass by the sale unless 
the decree expressly so states. 

a. SamB— BaKNINGS OP RecBIVBRSHIP APTER CCNPIRMATION — ESTOPPBI, OF 
PUKCHASER. 

The purchaser of the property of a corporation at foreclosure sale 
receipted to the receiver for, "ail and singular, the property in his con- 
trol and possession as such receiver, as the same appears by his final 
account and report." Such report, which showed the net eamings 
of the property after confirmation of the sale, as belonging to the pur- 
chaser, was conflrmed without objection, and distribution made in ac- 
cordance with the receiver's account. Seld, that the purchaser, by its 
action, and failure to object to such account, conflrmed its correctness, 
and could not thereafter claim a larger amount as net earnings. 

Appeal from the Circuit Court of the United States for the Southern 
Division of the District of Washington. 
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ïhis is aD appeal from an order and judginent distributing moneys in the 
hands of a receiver, and from varions orders in the procédure connected there- 
with. It appears that on the 15th day of June, 1893, the Yakima Invest- 
ment Company executed and delivered to the California Safe Deposlt & 
Trust Company, as trustée, a certain mortgage or deed of trust upon ail 
the property of the first-named company, consisting of a large irrigating 
ditch and irrigating plant and System, including lands, privilèges, and fran- 
chises, in Yakima county, in the state of Washington. The purpose of the 
mortgage vyas to secure the payment of certain bonds, to the amount of 
§700,000, executed by the Yakima Investment Company, and delivered to 
the California Safe Deposit & Trust Company as trustée. Bonds amount- 
ing to $450,000, after having been authentieated and certified by the trustée, 
were delivered to the Yakima Investment Company. The remaining bonds, 
amounting to $250,000, were never issued. Of the bonds that were issued, 
.$26,000 were deposited with the California Safe Deposlt & Trust Company 
as part of a slnking fund provided for and required to be created by the 
terms of the mortgage; and the remalnder of the issued bonds, amounting 
to $424,000, were sold to divers persons. Of thèse last bonds $162,000 were 
subsequentiy exchanged for receivers' certiflcates, known and designated as 
"CoUins Certiflcates." Thèse certiflcates, for which bonds were exchanged, 
amounted to $185,867.94. The bonds left outstanding after this exchange 
amounted to $202,000, whlch, together with interest unpald on May 8, 1899, 
made the total indebtedness on account of such bonds $363,027.20 at this 
date. The Yakima Investment Company defaulted In the performance of 
the covenants, conditions, and agreements contained in the mortgage; and 
thereupon an action was commenced on .Tanuary 2, 1895, by the California 
Safe Deposit & Trust Company against the Yakima Investment Company, 
In the circuit court of the United States for the district of Washington, 
Southern division, for the foreclosure of the mortgage. TJpon the fiUng of 
the bill of complaint the court appolnted Paul Schulze, George Donald, 
and Joseph H. Allen receivers of the mortgaged property. On Aprll 18, 
1805, Paul Schulze having dled, an order was made and entered eontlnuing 
George Donald and Joseph H. Allen receivers. On July 17, 1898, an order 
was made and entered discharglng the receiver George Donald, and con- 
tinulng Joseph H. Allen as sole receiver. Durlng the receivership the court 
found it necessary, in order to préserve the property and protect the interests 
of ail concerned, to direct the receivers to issue receivers' certiflcates to 
meet the obligations of the company and keep the plant a going concern. 
Thèse certiflcates were made liens upon the property, and were ail glven 
priority of lien over -the mortgage, and in the rank and order among them- 
selves as set forth and described in the decree of foreclosure and sale made 
and entered by the court on May 8, 1899, as follows: 

Expense receivers' certiflcates $ 60,514 53 

Purchase-money receivers' certiflcates 62,082 00 

Collins receivers' certiflcates 188,766 45 



$311,362 98 
The decree of foreclosure and sale required that the Yakima Investment 
Company should pay or cause to be paid to the California Safe Deposit & 
Trust Company before the 3d day of June, 1899, a sum sufflclent for tbe 
payment of costs and disbursements in the suit, and the expenses incurred 
by, and compensation of, the trustée, and the fées and compensation of 
complainant's sollcitors and counsel in the suit, and the expenses of the 
receivership of the mortgaged property, Including the compensation of the 
receivers and their sollcitors and counsel, and the payment of the receivers' 
certiflcates and outstanding bonds and coupons in the order of their priority. 
It was further provided in the decree that in default of the payment by 
the défendant, or any one claimlng under it or for its account, of the sum 
of money and interest mentioned and directed to be paid by the decree withln 
the tlme thereln provided, the lands, franchises, water rights, Irrigating 
canals and ditches, and ail the property mentioned and described in the 
decree, should be sold as an entirety, and in one lot and parcel, absolutely 
and witbout rédemption, and subject only to confirmation by the court 
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A màster In chancery was appolnted by thc court to make and condnct the 
sale, and to eitetute and dellver the deed of conveyance and transfer of the 
property tipoto an order conflrmlng the sale, and upon payment or settle- 
ment of the ptirchase priée. The court having determlned that It could 
not anthortee a sale of the property for a prlce less than a sum sufficient 
to pay lu f ull ail costs and expenses of the lltlgatlon, and ail the obliga- 
tions of the recelvers Incurred by authorlty of the court, Including the 
principal aad Interest of ail recelvers' certificates so Issued, and it being 
represented to the court by the parties Interested that the sum of $335,000 
■would be suàcient and ample to pay ail costs, expenses, and obligations 
Incurred by order of the court, It was provided in the deeree that the 
master In chflncery should not receire, entertaln, or accept any bid for 
the property less than the sum of $335,000; and, unless said sum should 
be bId for thé property, the master In chancery was directed to adjoum 
the sale, and âpply to the court for further Instructions. It was further 
provided by the deeree that the funds arising from the sale of the property 
should be applîed: (1) To the payment of the costs and disbursements of 
the suit, and of ail proper expenses attendant upon such sale or salés, 
Including compensation of the master In chancery, and the payment of ail 
charges, compensation, fées, allowances, and disbursements of said com- 
plainant, and the compensation, fées, expenses, and disbursements of its 
sollcitors and cotinsel, and of the recélVers, and thelr solicltors and coun- 
sel, and also ail other proper allowances, compensation, and disbursements 
to the parties or thelr counsel; ail such payments, however, to be there- 
after allowed and taxed by the court. (2> The balance of the funds realized 
from said sale to be applîed to the payment (a) of the principal and in- 
terest of said expense recelvers' certlfleate In full; and any balance then 
remalnlng to be applîed (b) to the payment of the principal and interest 
of said purchttse-money recelvers' certificates In full; and any balance then 
remalnlng to be applîed (c) to the payment of the principal and interest of 
said CoUins recelvers' certificate in full; and any balance then remaining 
to be applîed (d) to the payment of the principal and matured coupons 
of the 524 bonds Issùed and then outstanding under said mortgage or deed 
of trust, In full. It was further provided that If the proceeds of said sale 
should not be sufficient to pay ail of the said recelvers' certificates, bonds, 
and coupons In full, then and in that case so much of the proceeds of said 
sale as should be applicable to the payment of any one of said classes of 
said seeurltles should be dlstrlbuted among the holders of ail of the recelv- 
ers' certificates of that class, or the holders of the bonds and coupons, 
as the case mlght be, pro rata, accordlng to the amonnts of such recelv- 
ers' certificates or bonds and coupons held by them. 

After a detailed description of the property directed to be sold, the deeree 
contalned the following explanation of the purpose of the deeree: "It Is 
the Intention and meanlng to describe and embrace hereln, and that there 
shall be sold and conveyed pursuant to this deeree, ail of the property, of 
every name and nature, belonglng to or possessed by said the Yakima 
Investment Company and the recelvers and recelver in this suit, Including 
ail of the water appropriations and water rlghts, and ail of the canals, 
laterals, branches, and ditches, Including the headworks thereof, and ail 
of the rights of way, franchises, llcenses, privilèges, and easements, and ail 
of the bookfi, accounts, records, tools, Implements, instruments, and ap- 
paratns, and ail of the land-sale eontracts, and ail of the water contracts, 
and ail moneys due and unpald and to become due for the sale of lands 
or the sale of water or the fumlshlng of water to other persons, and ail 
moneys due and unpald and to become due by vlrtue of any deed or con- 
tract heretofore made by said the Yakima Investment Company, or Its prede- 
cessors In Interest or said recelvers or recelver, and ail lands belonglng to 
or acquired by said the Yakima Investment Company, or said recelvers or 
recelver, ail of whlch property shall be afCected by this deeree and pass 
to the purchaser or purehasers under this deeree, and pass by and be con- 
strued to be Included wUhin, the conveyance or conveyances made pursuant 
to this deeree, in ail respects as tbough the same, and each Item, portion, 
and parcel thereof, had been particularly and speclflcally enumerated and 
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set forth in this decree, notwithstanding any mistakes, omissions, or Inac- 
curacies in the partlcular description of any thereof in thls decree; and 
no words o£ partlcular description contalned In tliis decree shall be con- 
strued to in any wlse llmlt thèse words of gênerai description." 

The Yaklma Investment Cîompany failed to pay the sum decreed during 
the time provlded in the decree, and thereafter an order was entered for the 
sale of sald property, and the same was sold by the master In chancery on 
the 5th day of March, 1900. At the master's sale J. Dalzell Brown pur- 
ehased the property for the sum of $335,000. On the 4th day of May, 1900, 
an order was entered by the court conflrmlng the sale of the property to 
J. Dalzell Brown. On the 12th day of May, 1900, the purchaser havlng 
pald $35,000 in cash on account of the purchase priée, it was ordered by 
the court that, the balance of sald purchase prlce being payable at such 
time or times and In such manner as the court should direct, the purchaser 
was required on or before the 23d day of May, 1900, to pay and make good 
the unpald balance of $300,000 of the purchase prlce of the property, by 
paylng to the clerk of the court, or by depositing to the crédit of, and sub- 
ject to the orders of, the court, in the National Bank of Commerce of 
Tacoma, at Tacoma, Wash., a sum of money equal to the diiïerence between 
$300,000 and the amount of principal and Interest to the 2Sd day of March, 
1900, of the receivers' certlficates paid in and deposited by the purchaser. 
Under thls order the purchaser deposited in the reglstry of the court the 
sum of $74,277.20 in cash, in addition to the $35,000 deposited in the reglstry 
of the court on March 6, 1900, on account of the purchase prlce, maklng 
the total cash payment $109,277.20; leaving $225,722.80 as the amount de- 
posited by the purchaser In receivers' certlficates. On the 19th day of May, 
1900, the court entered an order recltlng that J. DalzpU Brown havlng, 
pursuant to the requirements of the order made on the 12th day of May, 
1900, pald into the court the balance of the purchase prlce of the property, 
and that the funds arlsing from the sale being ready for distribution, 
the court proceeded to make, and did make, a partial distribution of the 
funds in the reglstry of the court as foUows: To the master In chancery, 
in fuU for his services, $4,000; to the complainant, on account of its serv- 
ices and expenses in the discharge of the trust, $2,500; to one of com- 
plainant's sollcitors for expenses, $2,500; to the vice président of the de- 
fendant Company for his services in the exécution of deeds, $500, and 
for his services as sollcitor and counsel, $500; to other counsel and sollcitors, 
for services performed in relation to the trust, sums aggregating $2,000. 
The order reserved for further considération amd future détermination the 
settlement, allowance, and payment of fées and compensation of the sollcitors 
and counsel for the complainant in the suit, and the question of maklng 
further allowance to the complainant for its services and disbursements In 
discharge of the trust, and the settlement, allowance, and payment of the 
compensation of the reeeiver; and the order appropriated and set apart 
for the purpose of paylng the compensation to be allowed to the sollcitor 
and counsel for the complainant and to the reeeiver, and any additlona! 
allowance to the complainant as trustée, such money and funds as should 
remain in the hands of the reeeiver after the settlement of the trust and 
the payment of the receivers' bills; and the reeeiver was ordered and di- 
rected to pay to the clerk of the court, subject to the order of the court, 
ail moneys remalnlng in his hands in the settlement of his trust after the 
payment of his bills. The reeeiver was further ordered to proceed forth- 
with to make and file his final account as soon as practicable, and to de- 
llver to the purchaser or his asslgns, upon demand, the possession of ail 
property then held by hlm, subject to ail settlements and adjustments whlch 
the reeeiver ought to make in respect thereto, and subject to any con- 
tracts whlch he had made with respect thereto pursuant to the order of the 
court. 

On the 25th day of June, 1900, J. Dalzell Brown conveyed to the Washing- 
ton Irrigation Company the property purchased by hlm at the foreclosure 
sale. On the 26th day of July, 1900, the reeeiver delivered to the Wash- 
ington Irrigation Company ail the property purchased by Brown at the 
foreclosure sale, taking the following receipt: 



24 • 115 FEDERAL REPORTER. 

"North Yakima, July 26, 1900. 
^•KeçèïyftU ttls day from Joseph H. Allen, receiver of the Yakima Invest- 
ment Company, ail and slngular, the property in his control and posses- 
sion as sucb receiver, as the same appears by hls final account and report, 
of eren date hèrevvith, and papers attached thereto. 

"Washington Irrigation Co., 
"By J. R. Walthew, Cashier., 
"Successors in Interest to J. Dalzell Brown, Purchaser at the Master's Sale 
of the Property of the Yakima Investment Company Made March 5, 1900." 

In the final account of the receiver flled with the clerk of the court on 
July 27, 1900, and referred to In the recelpt of the Washington Irrigation 
Company, is a Btatement of ftccount, showing a balance in hls hands of 
$11,506.70, whlch was thereupon pald to the clerk of the court; the latter 
giving to the receiver his recélpt therefor. This final account contains a 
statement showing that the receiver had kept a separate account of lils 
management df the property from May 4, 1900, the date when the sale was 
conflrmed by the court, to July 27, 1900, when the property was transferred 
to the Washington Irrigation Company. Thls statement shows that there 
was due the Washington Irrigation Company, as the net earnings of the 
property durlng thls perîod, the sum of $1,067.63, and that thls amount was 
Included in the balance of $11,506.70 on hand when the receiver closed his 
accounts. 

On the 22d day of August; 1900, the Washington Irrigation Company 
flled in court a pétition for an Order directing the receiver of the property 
and the clerk 6t the court, or étich parties as might hâve possession of a 
certain described fund, to pay to the petitloner the sum of $14,600.76; bas- 
ing Its pétition ut)on the following alleged facts: That at the tlme of said 
foreclosure sale there was In the hands of the receiver of said property 
the sum of $8,834ill; that at the tlme of said sale, and prior to the tlme 
that the property was struck down to said J. Dalzell Brown, said Brown, 
by E. F. Blalne, attorney, Inqulred of the master in chancery whether he 
was selling ail the cash then In the hands of the receiver, and said master 
stated that he wâs selling everything in the hands of said receiver, Includ- 
ing the cash; that after said sale the receiver contlnued to operate the 
property, and recelted cash upon contracts then outstanding, which con- 
tracts were sold to said Br6wri; and that said receiver made other sales 
of land, whlch was sold to said Brown at said sale, receivlng from said 
sources between the date Of the sale of the property to said Brown, namely, 
March 5, 1900, and the date of the confirmation of said sale, namely, 
June 18, 1900, the sum of $9,166.62; that between said dates the receiver 
disbursed, as cash upon pay roUs and cash dlsbursements on account of 
vouchers, the sum Of $4,704.52; that tn sàld sum was included salary to said 
receiver and hls personai expenses. The petitloner claimed that, by virtue 
of the transfer from said Brown to It, said Washington Irrigation Company 
was entltled to receive from said receiver, or the clerk of the court, the 
amount In the hands of the receiver at the tlme of said sale, and the net 
amount recelved from ail sources between date of sale and confirmation of 
sale, to wlt, $14j600.76. To thls pétition the receiver flled an answer, in which 
he admlttcd that there was in hls hands a certain sum of money which he 
had set forth in hls flnal account, but alleged that in making up his final 
account he did not separate the aûiount in hand at the tlme of the sale 
from the other amount which was recelved at that tlme, and he was unable 
to détermine said amount with certainty. He admitted that he contlnued 
to operate the pt^operty, but he avefred that he did so under the order and 
direction of the court, and that he kept an account of the sales, reeeipts, 
and dlsbursements, and that thê same 'was contained in his final account. 
Hë denled that the petitloner was entltled to receive the sum of $5,826.65, 
Or any sum of mbney other than the sum of $1,067.63, and alleged that the 
said sum of $1,067.63 embraced ail the money from ail sources received 
by said receiver to which the petitloner was entltled; and he denled each 
and every allégation in said pétition contained, except as stated in the an- 
swer to said pétition. He denled that the Washington Irrigation Company 
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Vins entitled to receive from the receiver or from the clerk of the court ail 
the moneys or cash in the hands of the receiver at the flate of the sale, 
but he averred that the same were taken Into account In the matter of 
cash, and accounted for in the final account The receiver, for a f urther an- 
swer, referred to and set out the proceedings in court on the 19th day of 
May, 1900, when the proeeeds of the sale were distributed by the court, 
and further allowanees and payments reserved for further considération. 
Thia answer was duly verified by the oath of the receiver. The pétition 
and ansvyer were brought to the attention of the court on September 11, 
1900, when the court refused to hear said pétition, or proof in support 
thereof, or argument of counsel upon the same, because the matters in- 
volved therein had been previously adjudicated by the court It was ac- 
cordingly adjudged and decreed that the pétition should be denied and dis- 
missed. Oounsel for petitioner thereupon excepted to the ruling of the court 
and the exception was allowed. On the same day the application of the 
receiver for the approval, settlement, and allowance of his final account was 
heard by the court; and it appearing that no exceptions or objections had 
been filed to said report, and the time for flling exceptions and making 
objections havlng expired, the court examined the final account of the re- 
ceiver, and found and adjudged that the same was true, and accordingly 
approved the same, and by order discharged the receiver. Counsel for the 
Washington Irrigation Company thereupon appealed to this court from the 
order confirmlng the sale of the property, dated May 4, 1900, which Im- 
paired, afCected, or denied the right of the purchaser to receive ail the net 
proeeeds of the property over and above the purchase price paid by the pur- 
chaser whleh came into the hands of the receiver after March 5, 190O; from 
the order of the court dlrecting the purchaser to complète the payment of 
the purchase money of said property sold at the receiver's sale dated May 
12, 1900, whleh impaired, affected, or denied the right of the purchaser or 
his grantee to ail the funds in the receiver's hands on the date of said 
sale, or which came into his hands after said sale, as proeeeds of the 
opération of the property or purchase money of items and parcels of the 
property sold by the receiver before and after the sale; from the order dated 
May 19, 1900. directlng the distribution of the funds in the registry of the 
court arising from the sale of the property; and from the orders dated 
September 11, 1900, distributing the funds remainlng in the hands of the 
clerk, except that portion thereof which ordered payment of a certain 
sum to the appellant No objection was made to the final account of the 
receiver, and no appeal was taken from the order of the court approving 
the account and discharging the receiver. 

Charles E. Shephard and E. F. Blaine, for appellant. 

John B. Allen and Joseph S. Allen, for appellee Joseph S. Allen. 

Before McKENNA, Circuit Justice, and ROSS and MORROW, 
Circuit Judges. 

MORROW, Circuit Judge, after the foregoing statement of facts, 
delivered the opinion of the court. 

The appellant assigns as error the action of the court below in 
(i) denying to the Washington Irrigation Company, appellant here- 
in, the moneys in the hands of the receiver at the date of sale; (2) 
denying to the appellant the moneys collected by the receiver from ail 
sources between the date of sale and the date of confirmation of 
sale, less the operating expenses. 

The language of the decree of foreclosure and sale was necessarily 
broad and comprehensive to include ail the property to be sold. The 
property was a going concern. The canals and ditches were in 
full opération, distributing water for irrigation purposes under con- 
tinuing contracts, that were to be transferred, with the other prop- 
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erty, to thç purchaser. The purpose of the decree was to sell ail 
this properfcy in the hands of the receiver, but not to sell funds in 
the possession of the court. As said by the court in Strang v. Rail- 
road Co., 23 Fed. Cas. 219 (No. 13,523): 

"The surplus earnlngs of a railroà^ Iq the hands of a recelver tre not 
the property of the rallroad company, and are not Included tn a gênerai 
description of Its property. The possession of the money Is In the court, 
and the équitable tltle to It Is in thè credltors of the rallroad company." 

This doctrine is equally applicable to property of the character 
involved in this case. Moreovef', the primary object of a judicial 
sale of mortgaged property is to convert ail the property into money 
for distribution among the creditors. The income and surplus eam- 
ings of the property need not ,bé sold. They are already in shape 
for distribution, and are properly applied to the payment of the ex- 
penses of operating the property, and to defray the expenses in- 
cident to the foreclosure proceedings. Thèse expenses are always 
to be paid first, whether the flinds for this purpose are derived 
from incbmé, or from the proceeds of the sale of the property. To 
sell the money in the hands of a receiver would, under such cir- 
cumstances, be an absurd procédure. "A court should not be pre- 
sumed to order so futile a thing as the selling of money, unless its 
decree to that efïect is clear and spécifie." Strang v. Railroad Co., 
supra. 

Appellant, then, must show its right to receive the money in the 
hands of the receiver at the date of thé sale upon other grounds than 
that such money passed to it by reason of the sale, as part of the 
proceeds of the sale. The decree must provide for it in express 
îanguage. No mère inference drawn from gênerai terms can justify 
such a claim, and no declaratiofl of a master in chancery can enlarge 
the terms of the decree. The circuit court was therefore right in 
denying the pétition of the Washington Irrigation Company for the 
moneys in the hands of the receiver at the date of the sale. 

With respect to the moneys collected by the receiver after the 
date of the confirmation of the sale by the court, no controversy as 
to the right of the appellant to the net earnings of the property is 
presented by the record. The only question is as to the amount, 
and perhaps as to the date when the purchaser's right accrued. The 
appellant claims that the amount is $5,826.65, while the final account 
of the receiver states the ariiount to be $1,067.63. This controversy 
has been foreclosed by the fact that when the Washington Irrigation 
Company, on July 26, 1900, receipted to the receiver for the prop- 
erty purchased by its grantor at the master's sale, it described the 
property as, "ail and singular, the property in his [receiver's] control 
and possession as such receiver, as the sanie appears by his final 
account and report." The receiver's final account showed the 
amount due to the Washington Irrigation Company to be the sum 
of $1,067.63. The appellant received the property thus described 
without objection, and, by the terms of its receipt, confirmed the 
correctness of the account in ail respects. The receiver's final ac- 
count was filed with the court on July 27, 1900; and on August 8, 
1900, the court entered an order that the parties to the proceedings 
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•hould hâve 20 days in which to file exceptions to the account, or to 
enter objections thereto. No exceptions or objections to the ac- 
count were ever filed or noted, and on September 11, 1900, the ac- 
count was approved and the receiver discharged. The order dis- 
tributing the funds remaining in the hands of the clerk was based 
upon the final account, and, if erroneous, could only be corrected 
by a correction of that account. The efïect of accepting the prop- 
erty without objection, under thèse circumstances, extended to ail 
the previous orders, and renders appellant's objections thereto un- 
availing. 
The orders of the circuit court are therefore affirmed. 



W. W. MONTAGUE & CO. et al. v. LOWRY et aL 

(Circuit Court of Appeals, Ninth Circuit February 17, 1902.) 

No. 697. 

M0KOPOLIE8— Anti-Trubt Act— Combinatiok m Resthaint of Interstatb 
Commerce. 

The Tlle, Mantel & Qrate Association of Oallfornla was organlzed 
by défendants, wtio were dealers in tiles and slmilar articles, for the 
declared purpose of unltlng "ail acceptable dealers" In tlles, flreplace 
flitures, and mantels in San Francisco and vlclnity (wlthln a radius of 
200 miles), and ail American manufacturer» of tlles and flreplace fix- 
tures. The articles prescribed that other local dealers who had an es- 
tabllshed business and carrled a stock of a stated value, and who were 
"acceptable," mlght, on motion of a member, be permltted to joln, and 
that ail manufacturers of tlles in the United States mlght become 
members by signing the constitution and paylng an entrance fee. The 
local members were bound by the articles not to buy gooda from 
any manufacturer who wa» not a member, nor to sell goods to other 
dealers not members, at lea« than list prlce, which was about double 
the màrket prlce, and the manufacturlng members were bound not to 
sell to any dealer withln the prescrlbed territory who was not a mem- 
ber. Held, that such association was a comblnation ta restralnt of 
trade among the States, illégal under section 1 of the anti-trust act of 
July 2, 1890 (26 Stat 209), and also an attempt to monopolize a part 
of the trade and commerce among the states, withln the prohibition 
of section 2, by shuttlng ont from such trade ail local dealers who 
were not members, and that défendants were Uable in damages, under 
section 7 of the act, to such a dealer to whom a manufacturer in an- 
other State refused to sell tlles, as It had prevlously done, on the 
soie ground that such dealer was not a member of the association. 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 
See io6 Fed. 38. 

The wrlt of error in this case Is brought to revlew the Jndgment of the 
circuit court rendered in an action which the défendants in error brought 
against the plaintlffs in error under the act of congress of July 2, 1890 (26 
Stat. 209), commonly known as the "Sherman Anti-Trust Act" The com- 
plaint alleged that the plaintlffs thereln had been injured in their business 
by reason of the illégal comblnation between the défendants thereln made 
under the name of the TUe, Mantel & Grate Association of Callfomla. The 
substantlal facts alleged In the complalnt and proved on the trial were that 
for a number of years prior to the year 1898 the défendants In error had 
been engagea In the business of buylng and selUng and settlng tlles, mantels, 
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and : grates In the city of San Francisco, and that the tile which they usea 
In ^heir business was purchased from some of the Tarions tUe manufacturera 
In the etates of Ohlo, Indlana, Kentucky, New Jersey, and Pennsylvanla, who 
subseqilently entered into the association, there being no manufactures of 
tiles iû the state of Callfornla; that by- industry ànd attention thereto the 
défendants" In error had established a profitable business; that in the year 
1898 the plaintlffs In error formed the association, the object of which, as 
declared In Itsi articles, was "to unité ail acceptable dealers in tiles, fire- 
place flxtureS, and mantels in San Francisco and viclnity (within a radius 
of two huhdred miles), and ail American manufacturers of tiles, and by 
fréquent Interchange of Ideas advance and promote the mutual welfare of 
its members." As to membership, it provided that any Individual, corpora- 
tion, or flrm engaged in the tlle, mantel, and grate business in San Francisco, 
or within a radius of 200 miles therefrom, having an established business, 
and carrying not less than 13,000 worth of stock, and having been proposed 
by a member in good standing and elected, and having slgned the constitu- 
tion and by-laws, and paid an entranee fee of $10, might beeome a member. 
It was also provided that ail manufacturers of tiles and fireplaee fi-x;tures 
throughout the United States might beeome nonresldent members upon the 
payment of an entranee fee and slgning the constitution and by-laws. Sec- 
tion 7 of the by-laws forbade members of the association to purchase goods 
from any manufacturer unless the latter were a member of the association, 
and forbade them to "sell or dispose of, directly or indlrectly, any unset tile 
for less than llst priées to any person or persons not a member of this asso- 
ciation, under penalty of expulsion from tlie association." It provided, 
furtha*, that any manufacturer selllng goods to others than members of the 
association should forfeit membership. It was shown that the list price 
referred to In section 7 was a nominal catalogue price of goods fixed by the 
manufacturers for convenience, but that in selling to memljers of the associa- 
tion, and, prier to fprmlng the association, in selling to the trade generally, 
the manufacturers had allowed large discounts from the list priées amount- 
ing to something more than 50 per cent, thereof. The défendants in error 
allégea in thelr complaint that it required the unanimous consent of tlie 
association to beeome a member thereof, and that by reason of certain 
business dlfflcultles there were ■ members of the association who were an- 
tagonistlc to them, and who would not bave permitted them to join if they 
had applled, and that they were not ellgible to .loin the association for the 
further reason that they dld not carry at ail times stocl£ of the value of 
$3,000. They also alleged that the association constituted a trust and con- 
spiracy In restralnt of Interstate trade and commerce, and a monopoly of 
the grate, tile, and mantel trade between the parties engaged thereln. 
The jury found damages for the défendants In error in the sum of $500, 
and for that amount judgment was rendered in their favor, and for tbe 
further sum of $750 for an attorney's fee, which was allowed by the court. 

P. F. Dunn and Linforth & Whitaker, for plaintiffs in error. 
J. C. Campbell, W. H. Metson, and R. W. Campbell, for défendants 
in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

Two questions are presented upon the writ of error — First, did the 
association constitute a combination which was within the prohibi- 
tion of the act of July 2, 1890? And, second, was the amount of 
the attorney's fee allowed by the court excessive? In answering 
the first question, we must fîrst take into the account the declared 
purpose of the association. It was formed to unité ail acceptable 
dealers engaged in the tile, grate, and mantel business in San Fran- 
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cisco, and within a radius of 200 miles therefrom, and ail American 
nianiifacturers of tiles. In its scope it included upon the one hand 
every manufacturer of tiles wherever situate in the United States, 
and upon the other the six firms of local dealers who joined the 
association at its formation, together with those who might be per- 
mitted thereafter to become members. The défendants in error were 
not invited to enter into the combination. The rules prescribed that 
others in the same line of business, who had an established business 
and carried stock of the value of $3,000, and who were "acceptable," 
might upon the proposition of one who was already a member, and 
upon the vote of the association, be permitted to join the combina- 
tion. The évidence shows that the défendants in error after the 
formation of the association made efforts to purchase tile from man- 
ufacturers in Indiana with whoni they had before been doing busi- 
ness, and that their orders were declined, and they were notified that 
they could not purchase goods from the manufacturers unless they 
became members of the association. They could not obtain tile 
from the local dealers in San Francisco unless they paid the "Hst" 
priée, which was more than double the price which members of the 
association were required to pay. 

We think that, in the îight of thèse facts, the association clearly 
cornes within the prohibition of the act of congress. It has a direct 
tcndency to restrain trade between the différent states and to create 
a monopoly. In principle it would be the same if it were an associa- 
tion between ail the manufacturers of the United States in that line 
of goods and a single dealer in California, whereby ail other résident 
dealers were shut out and ail compétition between local dealers extin- 
guished. Section i of the act of July 2, 1890, provides as foUows : 
"Every contract, combination in the form of trust or otherwise, or con- 
spiracy in restraint of trade or commerce among the several states or 
with foreign nations is hereby declared to be illégal ;" and it proceeds 
to denounce a penalty against any one who shall make any such con- 
tract or engage in any such combination or conspiracy. Interstate 
commerce "includes the purchase, sale and exchange of commodities" 
(Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 203, 5 Sup. Ct. 828, 
29 L. Ed. 158); and every agreement which has the tendency to re- 
strain the purchase, salé, and exchange of commodities is brought 
within the prohibition of the statute (Addyston Pipe & Steel Co. v. 
U. S., 175 U. S. 238, 20 Sup. Ct. 96, 44 L. Ed. 136). The combina- 
tion in the case before the court evidently tended to restrain trade. 
The défendants in error who had been regular purchasers of goods 
from the manufacturers were shut out from dealing with them from 
the time when the association was formed. Their orders to the manu- 
facturers for goods were rejected for the express reason and for no 
other reason than that they were not members of the association. 

The tendency of the combination was also to create a monopoly 
in the hands of the local members thereof. Section 2 of the act in- 
cludes within its prohibition "every person who shall monopolize or 
attempt to monopolize or conspire with any other person or persons to 
monopolize any part of trade or commerce among the several states or 
with foreign nations." The combination in the case before the court 
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was not one such as raight lawfully hâve been made between the rési- 
dents 6f a single state for the purpose of regulating the methods of 
donductiiig their business or fixing the priées of goods or for other 
legitimate purposes, such as was sustained by the court in U. S. v. 
E. C. Knight Co., 156 U. S. i, 15 Sup. Ct. 249, 39 L. Ed. 325, where 
it was held that an agreement between manufacturers in a state bore 
no distinct relation to commerce between the states or with foreign 
nations, but it is one that brings within its scope not only local dealers, 
but ail the wholesale dealers in the same kind of goods in ail the states. 
Said the court in U. S, v. E. C. Knight Co., 156 U. S. 16, 15 Sup. 
Ct. 255, 39 E. Ed. 325: "It is not essential that the resuit of the 
combination be a complète monopoly. It is sufficient if it merely 
tends to that end and to deprive the public of the advantages which 
flow from compétition." The local members were bound by the arti- 
cles of the association not to sell goods to nonmembers except at 
priées which were more than double the priées which the members paid 
and which ail dealers had paid before the association was formed, and 
the manufacturers were bound not to sell to nonmembers at any price 
or under any conditions. The testimony indicated that the défendants 
in error had been in constant compétition with the San Francisco fîrms 
which entered into the association, and had bid against them on con- 
tracts for work. The formation of the association shut ofif ail such 
compétition, The défendants in error were powerless to compete with 
local firms which possessed such advantages over them. The neces- 
sary efïect of the combination was to crowd out of business every local 
dealer who was not a member, and thereby to create a monopoly in the 
hands of those who were. It is argued that the défendants in error 
might hâve joined the association had they chosen to do so, and that 
thereby they might hâve availed themselves of the privilèges of mem- 
bership. To this it is sufiScient to say that it does not appear that they 
would hâve been admitted to membership if they had applied. Under 
the by-laws they were not eligible, for the reason that they did not 
at ail times carry the requisite amount of stock, and if they had pos- 
sessed the necessary amount of stock they had no assurance that they 
were "acceptable" to the members. On the contrary, the fact that 
they were not invited to enter the combination when it was formed was 
a distinct intimation to them that they were not acceptable. But it 
is immaterial whether they woidd or would not hâve been admitted into 
the combination. To protect their business and secure their légal 
rights they were not obliged to submit an application for membership 
in such a combination with the possibility of its rejection, or to submit 
themselves to the rules and exactions of the association. It is clear, 
also, that the tendency of the combination was to prevent others from 
engaging in the business. No one could become a member who had 
not "an established business," and it is too évident to admit of déniai 
that no one could establish a business in compétition with the mem- 
bers of the association who possessed such advantage in dealing with 
the manufacturers. 

It is earnestly contended that the case in its principle comes within 
the doctrine of Hopkins v. U. S., 171 U. S. 578, 19 Sup. Ct. 40, 43 
L. Ed. 290, and Anderson v. Same, 171 U. S. 604, 19 Sup. Ct. 50, 
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43 L. Ed. 300; but we think it is clearly distinguishable from those 
cases. In the Hopkins Case the association, which was claimed to 
hâve been formed in violation of the act, was a local voluntary associa- 
tion of men whose business it was to receive at Kansas City consign- 
ments of cattle shipped from owners in various states, and to feed, 
prépare for market, and sell the same, and pay the owners their portion 
of the proceeds after deducting charges and expenses. The rules of 
the association forbade members to buy stock from one who was not 
a member or to transact business with any person who violated its 
rules and régulations. The court held that the business of the mem- 
bers of the association was not interstate commerce, and that the 
agreements or contracts relating to their business were not in restraint 
of interstate trade, for the reason that trade between the states was 
not afïected by the combination, which was a purely local one, com- 
prising only members of the state in which it was formed. The Ander- 
son Case was similar to the Hopkins Case, with the exception that 
the members of the association were purchasers of certain classes of 
live stock înstead of agents for the sale thereof. There was no associa- 
tion or combination between such purchasers and the vendors of the 
stock, and no monopoly was created or was intended to be thereby 
created. The association itself transacted no business. The court 
said: 

"Those who are members thereof compete among themselves and with 
others who are not members for the purchase of the cattle, whlle the asso- 
ciation itself has nothlng whatever to do with transportation nor with 
fixing the priées for which the cattle may be purchased or thereafter sold. 
• * • A lessening of the amount of the trade is neither the necessary 
nor direct effect of its formation, and in truth the amount of that trade 
has greatly increased since the association was formed, and there is not 
the slightest évidence that the market priées of cattle hâve been lowered 
by reason of its existence. There is no feature of monopoly in the whole 
transaction." 

The différence between those cases and the case at bar is apparent. 
The résident members of the Tile, Mantel & Grate Association, while 
they may compete with themselves, hâve no compétition with those 
who are not members, for the latter are practically excluded from do- 
ing business within the portion of the state of Califomia which is in- 
cluded in the prescribed area ; and instead of being a combination be- 
tween purchasers only, as was the fact in the Anderson Case, it is a 
combination between manufacturers and buyers of différent states, 
which brings together on the one hand ail the wholesale dealers in the 
United States in that line of goods, and on the other hand the chosen 
few who are permitted to obtain goods and supply the local demand. 

We find no ground for disturbing the finding of the circuit court 
conceming the amount of the attorney's fee to be allowed to the de- 
fendants in error. 

The judgment is afïirmed. 
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WOLFF V. WELLS, FARGO & 00. 
(Circuit Court of Appeals, Nlnth Circuit February 17, 1902.) 

No. 698, 

1. Ajppbal'-'Review— Action Tbibd to Court. 

Where, by stipulation, a jury Is walved In the circuit court, the facts 
as founfl by the court are not subject to revlew by the appellate court 

2. Sales— CONSTEDCTioN op Contkact— Evidence to Explain Ambiguitt. 

WhMe a wrltten oflPer, whlch was accepted, for the sale of cernent 
to be used In the construction of a certain building, stated that It 
named a price "for what you may requlre, on about 5,000 barrels, more 
or less," the language was not so clear and unamblguous as to the 
quantlty to be furnlshed as to render It errer for the court to admit 
évidence of a prevlous conversation between the parties, whlch was 
expressly referred to In such olïer. 
8. Samb— Building Materials— Construction as to Quantitt. 

Défendant snbmltted to plalntlffi a wrltten offer, statlng that "we 
také pleasure In submlttlng to you our quotatlon on • * • cément 
for use In the new • * • building now in course of construction. 
We wlll name you a price for what you may require, on about 5,000 bar- 
rels, more or less, * * ♦ dellvered at the building site ♦ • * in 
quantltles to be deslgnated by you." The offer was accepted. 'Held, 
lâiat the contract was not one to dellver any particular quantlty, but 
to dellver so much as mlght be required in the construction of the 
building; the désignation of "about 5,000 barrels, more or less," being 
merely the estimate of the parties as to the quantlty whlch would be 
required. 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

The findings of fact and conclusions of law of the circuit judge, 
referred to in the opinion, are as follows : 

"(1) On or about tlie 24th day of September, 1897, the défendant at the 
clty and county of San Francisco, state of Califomla, contracted to sell to 
the plaintiff as much Alsen's German Portland Cernent as the plalntiff should 
require for use In the construction of a building which the plalntiff was at 
that tlme about to erect in sald clty and county of San Francisco, at the 
rate of $2.56 per barrel. The amount of cernent so contracted to be sold 
was not restrlcted to any particular number of barrels. It is not true that 
at sald time the défendant and the plalntiff contracted for the sale of five 
thousand (5,000) barrels of sald cernent dellvered at the building site of sald 
building in the sald clty and county of San Francisco for the price of twc and 
"/loo dollars ($2.56) per barrel. It Is not true that the défendant on hls 
part performed ail of the terms and conditions of the contract whlch the 
court finds was made with the plalntiff for the sale of sald cernent (2) The 
plalntiff was required and was compelled to use seven thousand nlne hun- 
dred and twenty-flve (7,925) barrels of cernent in the construction of sald 
building. (3) The défendant dellvered to the plalntiff for use in the con- 
struction of sald building, at the site of said building, five thousand barrels 
of Alsen's German Portland Cernent, at $2.56 per barrel. The plalntiff re- 
quired and was compelled to use ir| the construction of sald building 2,925 
barrels of cément In addition to the said 5,000 barrels dellvered to it by tha 
défendant The plalntiff requested the défendant to dellver to It the cément 
whlch it so required and was compelled to use in excess of said 5,000 barrels 
at the said rate of $2.56 per barrel, for use In the construction of sald 
building, pursuant to the terms of sald contract, but the défendant wholly 
falled, neglected, and refused to dellver to the plalntiff any more than the 
sald 5,000 barrels under said contract. (4) By reason of the f allure, neglect 
and refusai of the défendant to furnlsh or dellver sald 2,925 barrels ot 
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cernent to the plaintiff, the plaintîff bas been damaged In the sum of Ç2,876, 
wlthout interest. (5) With respect to the issues made by the allégations 
of the first counterclaim set up in the answer of the défendant, the conrt 
flnda that the allégations of paragraphs 1, 2, and 3 tbereof are tnie. It is 
not true that on the 24th day of September, 1897, the plaintiff contracted 
to purchase of the défendant, and the défendant contracted to sell to the 
plaintiff, at the rate of two and flf ty-six one-hundredths dollars ($2.56) per 
barrel at the site of the said building of the plaintiff In the said city and 
county of San Francisco, five thousand (5,000) barrels of Alsen's German 
Portland Oement, but in this behalf the court flnds the facts to be as in 
finding 1 hereof stated. It is true that pursuant to the terms of the eontract 
in finding 1 hereof, stated to hâve been made between the plaintiff and the 
défendant, but not otherwise, the défendant sold and delivered, and the 
plaintiff purchased, five thousand (5,000) barrels of said cément, at the rate 
of two and 56/lCO dollars ($2.50) per barrel, and the plaintiff before the com- 
mencement of this action became indebted to the défendant therefor in the 
sum of $12,800 in United States gold coin. Of said sum of $12,800 no part 
has been paid saving and excepting the sum of $10,534.40 on account thereof, 
and there is due and payable to défendant from the plaintiff for said cernent 
so sold and delivered the sum of $2,265.00, without interest. (6) With re- 
spect to the issues made by the allégations of the second counterclaim set 
up in the answer of the défendant, the court flnds that the plaintiff is in- 
debted to the défendant in the sum of $2,265.60, as in finding 5 hereof stated, 
for 885 barrels of Alsen's German Portland Oement sold and delivered by the 
défendant to the plaintiff, and being a part of the 6,000 barrels in flndings 
3 and 5 hereof, stated to bave been sold and delivered by the défendant to 
the plaintiff. And from the foregolng facts the court flnds the foUowing 
conclusions of law: That plaintiff is entitled to judgment agalnst the de- 
fendant for the sum of $2,876, iess the sum of $2,265.60; that is to say, the 
plaintiff is entitled to judgment agalnst the défendant for the sum of $610.40 
and for Its costs." 

Vogelsang & Brown, for plaintiff in error. 

E. S. Pillsbury and Alfred Sutro, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. This is an action to recover damages 
for an alleged breach of eontract for the delivery of 5,000 barrels 
of cernent, more or Iess. The eontract is embodied in a letter from 
the plaintiff in error which reads as follows : 

"Alsen's Portland Cernent Warehouse, Manufacturers of Portland" Cernent 
William Wolff & Co., Califomia Agent, 329 Market Street, San Francisco. 

"San Francisco, California, September 24, 1897. 
"Colonel Geo. E. Gray, Ist Vice Président Wells, Fargo & Co., Oity — Dear 
Sir: Beferrine to the conversation the writer, Mr. Baker, had with y ou 
this afternoon, we take pleasnre in submitting to you our quotatlon on 
Alsen's German Portland Cernent for use in the new Wells, Fargo Building, 
now In course of construction. We will name you a prlce for what you 
may require, on about 5,000 barrels, more or iess, of two dollars and fifty- 
six cents ($2.56) per barrel, delivered at the building site Second and Mission 
Sts., in quantifies to be designated by you. We will guaranty the Alsen 
Oement to be of standard quality, and subject to any reasonable tests you 
may call for. 

"Very respectfully, William Wolff & Co., 

"Per Edmund Baker." 

Upon receipt of this letter the offer therein made was orally ac- 
cepted by the défendant in error. 

The case was tried before the court without a jury. The findings 
115 F.— 3 
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pf fact and conclusions of law, as found by the court, are set out in 
the foregoing st^tement. 

There are certain gênerai elementary principles that hâve been 
elaborately discussed by counsel which may be briefly disposed of. 
The rulé ig well settled by the répeâted décisions of the suprême 
court of the United States" and by the circuit court of appeals that 
in ail cases tried by the court without a jury the facts as found by 
the trial court are not subject to review by the appellate court. 
Where there are spécial fihdings of fact the only question to be 
consideréd in this connection is whether the facts found support the 
judgment. As was said in Lehnen v. Dickson, 148 U. S. 71, ^^, 
13 Sup. Gt.481, 37L. Ed. 373: 

"The burdett of the statute is not thrown ofC slmply because the witnesses 
do not contradlct each other and there Is no confllct In the testimony. It 
may he ap éaèy thihg In one case for thls court, when thé testimony con- 
sists simèly ôt deeds, mortgages, or other written instruments, to make a 
satisfactory flnàing of the facts, and In another it may be diffleult when 
the testimony )s largely in paroi, and the witnesses directly contradlct each 
other. But the rOle of the Statute is of universal application. It is not re- 
laxed in'ôhe case because of the ease in determinlng the facts, or rigorously 
enforced In another because of the dUBculty In such détermination. The 
duty of iSnding the facts is placed upon the trial court. We hâve no au- 
thority to examine the testimony m any case, and from it make a finding 
of the ultlmate facts." 

In Walicer v. Miller, 8 C. C. A. 331, 332, 59 Fed. 869, 870, the court 

said: - ■ 

"Nelther the suprême court nor the court of appeals will undertake to 
détermine In a case llke the one at bar w'hether the spécial flndings are 
supported by the testimony contained in the bill of exceptions, for to do so 
would be simply to review; the décision of the trial court on questions of 
fact rather thàn law. By flling a written stipulation waivlng a jury, the 
parties to the litlgation may impose upon the circuit court the duty of 
maklng a gênerai or spécial finding on questions of fact, but they cannot 
Impose upon an appellate court a like duty. The finding of the trial court, 
whether it be gênerai ôr spécial, has the same conclnslve effect when the 
record is removed by writ of .error to an appellate tribunal as a slmllar find- 
ing by a jury, and exceptions must Jje saved and presented in the same 
manner, elther by objections to the introduction or to the exclusion of tes- 
timony, or by tendering decWràtloris of làw and obtalning a rule thereon. 
Thèse several propositions are well estaWished by repeated adjudications." 

In so far as the assign'ments of érror call for a review of the évi- 
dence, they will not, for thé reasbns stated, be consideréd. Many 
of the assignixieijts, however,. axe ba,sed upon the proposition that 
the court erred in its findings of fact because "there is no évidence 
to justify the same." The dîviding line in the contention of the 
respective parties as to the construction of the letter is whether, as 
claimed by the plaintiflf, the çph(ract was for a given amount, to 
wit, 5,000 barrels of cernent, more or less, or whether, as claimed by 
the défendant in error, it was a contract for the delivery of such 
amou,nt of cément as might be required by Wells, Fargo & Co. for 
use in the completioh of its new building then in course of con- 
struction, and that the amount mentioned was a mère estimate of 
the amount that would be required. 

There are 19 assignments of error, which, boiled down, only pré- 
sent for our considération three questions : (i) Did the court err 
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m permitting the witness Gray (representing Wells, Fargo & Co.) 
to testify as to the conversation he had with Mr. Baker (represent- 
ing the plaintiff in errer)? (2) Is the contract, as specified in the 
letter, clear, plain, and unambiguous ? (3) Did the court err in con- 
struing it? 

The law is well settled that where the contract as written is clear, 
plain, and unambiguous it is error to admit paroi évidence to vary, 
modify, or change it. The gênerai rule is that the written contract 
merged ail previous negotiations and conversations between the 
parties, and it is presumed in law to express the final understanding 
between the parties. On the other hand, it is equally well settled 
that if there is any uncertainty or ambiguity as to the meaning of 
the words used in the written contract, where it is based upon or 
refers to a conversation, paroi évidence may be adrnitted, not to vary 
the terms of the contract, but to explain the sensé in which the lan- 
guage in the writing was used. Such attendant and surrounding 
circumstances are compétent évidence for the purpose of placing 
the court in the same situation and giving it the same advantage for 
construing the instrument as were possessed by the parties who ex- 
ecuted it. The object or tendency of such évidence is not to contra- 
dict or vary the terms of the writing, but is for the purpose of en- 
lightening the court so as to enable it to more fully understand the 
language employed therein. There can be no question on the point 
that the facts as found by the court sustain the judgment. The spé- 
cifie questions asked of the witness Gray and the answers given, to 
which objection is urged, are as follows : 

"Q. State what your conversation was with Mr. Balcer? A. The ques- 
tion Mr. Balier desired was tliat I would define accurately some number of 
barrels of cément that we would want. I told hlm I wanted his proposition 
for the cernent for that building, and I could not give hlm a positive quan- 
tlty; that the architeet said that under certain conditions he would require 
about 5,000 barrels. That Is what I told Mr. Baker; that if certain other 
conditions existed it would take a great deal more. On that statement to 
Mr. Baker he left my office, and went baek to the office on Market street, 
as he said, and came back to me again with a written proposition, which is 
embodied in this letter, which I recognlze, and that letter was received. 
* * * Q. Before ofCering that, Colonel Gray, I will ask you what, if 
anything, you told Mr. Baker, prellmlnarlly, you contemplated doing with 
référence to a building, and why you were getting thèse bids? A. I told 
Mr. Baker my object was to get cément for the building, — ^the total amount 
of cernent we required." 

We are of opinion that the court did not err in admitting this tes- 
timony. It is argued that it is impossible to tell upon what par- 
ticular ground the court rendered its décision, whether upon the oral 
testimony, the letter, or both. That is wholly immaterial. If the 
décision is correct, it should not be disturbed. The testimony of 
the witness Gray supports the findings of fact and conclusion of law 
reached by the court, and if it added any light as to the intention of 
the parties the court did not err in admitting it. If the contract, 
of itself, was susceptible of the construction given to it by the court, 
the aid thus given should not be ignored. The case should not be 
reversed unless it afîfîrmatively appears that the contract is not sus- 
ceptible of any such construction. The rules governing contracts 
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of thiS général character are well expressed by Mr. Justice Bradley 
in Brawley V. U, S., 96 U. S. 168, 171, 24 L. Ed. 622, 623: 

"Where a contract is made to sell or fumish certain goods identlfled by 
référence to Indépendant clrcumstances, such as an entlre lot deposited in 
a certain warehouse, or ail tliat may be manufactured by the vendor ia a 
certain establishment, or that majr be shipped by his agent or correspondent 
in certain yessels, and the quantity Is named wlth the qualification of 'about,' 
or 'more or lésa,' or words of llke Import, the contract appUes to the spécifie 
lot; and the nàming of thé quantity Is not regarded as in the nature of a 
warranty, but otily as an estlmate of the probable amount, In référence to 
which good faith Is ail that Is reqnired of the party making it. ♦ • * 
But when no such Independent clrcumstances are referred to, and the en- 
gagement Is to fumish goods of a certain quality or character to a certain 
amount, the quantity speclfled Is material, and governs the contract. The 
addition of ttië' quallfylng words 'about,' 'more or less,' and the like, In 
such cases, is only for the purpose of provldlng agalnst accidentai variations 
arising from sllght and unimportant excesses or deflciencles in number, 
measure, or welght If, howeyer, the quallfying words are supplemented by 
other stlpulatlpiïs or conditions which glve them a broader scope or a more 
extensive signlflcancy, then the contract is to be govemed by such added 
stipulations or conditions. As, If It be agreed to fumish so many bushels 
of whéat more or less, according to what tbe party receivlng It shall require 
for the use of his mlU, then the contract Is not governed by the quantity 
named, nor by that quantity wlth sllght and unimportant variations, but by 
what the receivlng party shall require for the use of his mill. And the 
variation from the quantity named T*-ill dépend upon his discrétion and re- 
quirements, so long as he acte In good falth." 

We are of opinion that this cause Cornes within the third rule above 
stated. The contract was not to dehver any particular quantity of 
cernent, but to deliver such an amount as might be required by Wells, 
Fargo & Co. for use in its new building then in course of construc- 
tion. The quantity designated, "abbut 5,000 barrels, more or less," 
should be considered merely as an estimate of what the parties sup- 
posed might be required for use in the building. The plaintiff in er- 
ror said, "We will name yoU a price for what you may require." The 
défendant in error, after usihg 5,ôôo barrels of the cément, notified 
the plaintiff in error of the additional amount required for use in its 
building, and the plaintiff in error refused to deliver any further quan- 
tity. Wells, Fargo & Co. was compelled to go into the open mar- 
ket and purchase the amount' at àin advanced price, and has been dam- 
aged in the extra sum it was compelled to pay. The views we hâve 
expressed are not in opposition to, but are in strict conformity with, 
the principles announcéd by the court in Budge v. Refining Co., 43 
C. C. A. 665, 104 Fed. 498. That case came within a différent rule 
from the présent case, and tlie distinction between the rules was there 
ex;plicitly recognized. There "the contract was not one in which 
the quantity of material tdbe deliver ed rested wholly in the will 
of him who was to receive it, nbr was.it one of those in which the 
contracting parties had in mind jthe construction of a particular work, 
and the supply of the necessar^ material theréfor," but was one 
where the work itself furnished "to both parties the ultimate measure 
of the quantity which the contract contemplated." 

The judgment of the circuit court is affirmed, with costs. 
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MATHBR V. CITY AND COUNTY OF SAN FRANCISOO. 

(Careult Court of Appeals, Ninth Circuit March 3, 1902.) 

No. 739, 

1. Municipal Bonds— Rbmedy for Enforcbment— Bonds Patablb vrom 

SPECIAIi FCJND. 

An act of the législature of Oalifomia (St 1875-76, p. 433) authorized 
the board of supervisors of the clty and county of San Francisco, in 
Its discrétion, to pass an order for the widening of Dupont Street in 
the City. It provided that, In case the street should be so widened, 
ail damages, costs, and expenses thereof should be pald by "bonds of 
the city and county of San Francisco," and that for the payment of the 
interest and principal of such bonds there should be levied a tax upon 
the lands found to be beneflted by the improvement. It further pro- 
vided that the city and county should not be liable for the debt so 
created. Under the law it was the duty of the city and county to make 
the necessary levies and collections required to proyide the fund for the 
payment of the bonds. Held, that the bonds so issued, being nominally 
the bonds of the city and county, to be pald from a spécial fund, which 
it was the duty of such corporation to provide, the holders could main- 
taln an action in a fédéral court to recover a judgment thereon agalnst 
the clty and county, to be pald from such spécial fund, and to be en- 
forced by appropriate proceedlngs to compel it to provide such fund, as 
required by the act. 

2. Samb— Action— Parties. 

In an action agalnst the clty and county on such bonds, the plalntiff 
is not required to join as défendants the owners of the property upon 
Which the taxes for their payment are required to be levied. 
S. Same— Limitation— Interest Coupons. 

Under the statute of limitations of Oalifomia (Coâe Civ. Proc. SI 
337), which requires an action on a written instrument to be brought 
within four years, an action on interest coupons attached to municipal 
bonds is barred in four years from the time the coupons respectlvely ma- 
tured, although such coupons hâve not been detached from the bonds. 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

Joseph W, Mather, the plaintifl in error, brought an action against the 
«ity and county of San Francisco, the défendant in error, to enforce the pay- 
ment of certain bonds which were issued and sold under the provisions of 
an act of the législature of the state of California. St. 1875-76, p. 433. The 
complalut allèges: That on January 1, 1877, the défendant in error executed 
the bonds which are the subject of the action for the sum of $1,000 each, 
and for each bond 40 coupons for the semiannual payment of the Interest 
thereon, payable on the Ist day of -July and the Ist day of January of each 
year, and that the plalntiff, for a valuable considération, purchased the bonds 
in good faith, and now holds the same. That the form' of the bonds is as 
follows: 

"United States of America, State of California, 

"City and County of San Francisco. 

"1,000 1,000. 

"Dupont Street Bond. 
"The Clty and County of San Francisco, State of California, 

"WIU pay to , or the holder hereof, the sum of one thousand dollars, 

gold coin of the United States of America, twenty years from the date here- 
of. wlth Interest thereon in Ulce gold coin at the rate of seven per cent, per 
annnm, payable half-yearly on the first day of July and the first day of 
January of each year upon Interest coupons hereto attached. Principal and 
interest payable at the oflSce of the treasurer of sald city and county of San 
Francisco. This bond is Issued under the provisions of an act of the legis- 
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lature of the state of California entltled 'An act to authorize tlie wldening 
of DupQ^ilt Street in the clty of .San Francisco,' approved March 23(1, 1876, 
and is U 'ik pàid but of the ttind that may be ralsed by taxation as therein 
provided, iftiMj njay, be red^med at any tlme before its maturity, as Is pro- 
vided in ëaid' act. Ànd thls bond is l'urther Issued and taken by the holder 
hereof under the conditions expressed In section twenty-two (22) of said act, 
which Is as follows: 'Section 22. The completlon of the work descrlbed in 
thls aet slïall be deémed absolute acceptance by the owners of ail lands 
affected by this act and by their successors in interest of the lien created by 
this act i>.po]i the several lots so âfCected, and it shall operate as an absolute 
walver of àll clalm In the future upon the city and county of San Francisco 
for any part ol thé debt created by the bonds authorized to be issued by thls 
act and tltelr buccessors in interest. This shall be regarded as a contract 
between said owners and the holdérs of said bonds and said city and county, 
and this provision shall be stated on the face of the bonds.' 

"In wlttiess whereof, the mayor, the auditor, and the city and county sur- 
veyor of saidclty and county of San Francisco, constituting the board of 
Dupont Street Conittilssloners, hâve respectlvely slgned thèse présents, and 
caused to be afllxed hereto the offlcial seal of said clty and county of San 
Francisco ds of tlie flrst day of January, 1877. 

"A. J. Bryant, 
"Mayor «f the Oity and County of San Francisco, and Président of the Board 

of Dupont Sti-éet Commlssloners. 

! ' "Geo. F. Maynard, 

"Auditor Of the City and County of San Francisco, and a Meinber of Said 

Board. 

"Wm. P. Humphreys, 
"City and County Surveyor of the City and County of San Francisco, and a 

Member of Said Board. 

That each of Ùie said coupons thereon, exceptlng as to the number of the 
coupon and of the bond and date of payment thereof, was and is in the 
words and figures foUowlng, to wit: 

"Thlrty Flve. Dupont Street Bond. Coupon No. 

.$35 . 

"The Treasurer of the City and County of San Francisco vrill pay bearer 

at his office thlrty flve doUs., TJ. S. gold coin, on Bond No. , six months' 

Interest. . A. J. Bryant, 

"Mayor of thé Clty and County ot San Francisco, and Président Board Du- 
pont Street Commissioners." 

The coniplàlnt alleged that , thé; ^nds and the Interest coupons thereto 
attaehed TVere éxecuted, Issued, àpd dlsposed of by said défendant in error 
under the i»rojl^l6n8 of and for. the purpose required by the act aforesaid, 
which was àii àct enWtled "An ftot to authorize the widening of Dupont 
Street, approved March 23, 1876." St. 187.5-76, p. 433. That in and by said 
act provision waS made for a sinking fund for the paymant of said bonds 
by meàns of thé Collection f rom certain real property In said clty and county, 
ta saia act descrlped, of taxes Iji âiid by said act required to be assessed and 
leviéd thereoii aiïd coUeeted therefrorn In the manner and tlme speclfied by 
said act; said taxes to constitute a fund in control of the treasurer of the 
défendant in erjcçii; f or the; rédemption of said bonds in the manner provlded 
by said act Thët the said act f urthér provlded that there should be levied, 
assessed, and collected upon the lands mentloned in the act a tax sufflcient 
to pay the interest on said bonds as the same should mature, which said tax 
was to be paid to the treasurer of the défendant in eiTor, and constitute a 
part of the Dupont Street fund, and to he paid ont by said treasurer in the 
payment of" the ' coOpoùs àttached te» the Said bonds as they should become 
due. The cotapaint further alleged that the plaintifC in error demanded the 
payment of hls bonds and Intereàt coupons from the treasurer of the défend- 
ant in error, and that, although tlie said interest coupons are past due and 
payable, the treasurer bas not paid the same, except the coupons numbered 
from 1 to 4, inclusive, and that the bonds and the coupons from number 5 
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to 40 stUI reraain unpaifl and unredeemed, and that there uever was collected 
by the défendant in error, or by its offlcers, or paid to Its treasurer, under 
the provisions of the act or otherwise, a sum sufflcient to meet tlie interest 
on tlie full amourit of said bonds. ïhe relief prayed for is that plalntiff in 
error hâve the amount due hlm upon his bonds and coupons ascertalned and 
paid, and that he hâve judgment against the défendant in error therefor, 
"sàid Judgment to be paid only from the fund and in the manner provided 
by said act of March 23, 1876, or by the enforcement of the lien, If any, 
thereby created against the lands referred to in the act, and not from the 
gênerai funds or other property of the défendant in error." The défendant 
in error demurred to the eomplaint upon various grounds, those principally 
relled upon being that the action Is barred by the statute of limitations of 
the State of California; th^t there is a defect of parties défendant. In that 
nelther the owners of the land therein referred to as subject to taxation to 
raise money for the payment of the bonds and coupons nor the tax coUector 
and treasurer of the défendant In error are made parties défendant, and for 
the reason that It appears affirmatively upon the face of the eomplaint that 
the défendant in error is not llable upon the bonds. The circuit court sus- 
tained the demurrer upon ail pf thèse grounds, and thereupon the eomplaint 
was dismissed, and judgment was rendered for the défendant In error for 
its cpsts. 

Page, McCutchen, Harding & Knight, for plaintiff in error. 
Franklin K. Lane and George W. Lane (Naphtaly, Freidenrich 
& Ackerman and E. F. Preston, of counsel), for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The question of the right of the plaintifï in error to prosecute the 
suit against the défendant in error, as and for the purposes set forth 
in the bill dépends upon the principles involved in the discussion of 
the cases of Jordan v. Cass Co., 3 Dill. 185, Fed. Cas. No. 7,517; 
Cass Co. V. Johnston, 95 U. S. 360, 24 L. Ed. 416; and Davenport 
V. Dodge Co., 105 U. S. 237, 26 L. Ed. 1018. In Jordan v. Cass 
Co. the bonds had been issued by the county court of the county in 
the name of the county, but on behalf of a township. Although 
the suit was brought against the county, it was not contended that 
the bonds were the proper debt or obligation of the county, or that 
payment could be enforced against the property of the county or 
against the taxpayerç thereof in the county at large. The bonds 
recited that they were authorized by a two-thirds vote of the town- 
ship. The question was whether the bondholder could for any pur - 
pose maintain an action on the bonds against the county in whose 
name the bonds were made. The court said of the bonds : 

"It Is elear that they imposed no obligation on the county, and equally 
clear that the real or ultlmate liability is on the taxable property wlthin 
the township. But how, and against whom, is this liability to be enforced 
and made available?" 

The court then referred to the fact that the législature had pro- 
vided the mode of raising the means for paying the bonds by the 
collection of taxes, and that it had enjoined upon the county court 
the duty of levying such tax, which duty, the court remarked, might 
be enforced by mandamus ; but, since the fédéral court had no orig- 
inal jurisdiction in mandamus, the plaintifï could hâve no remedy in 
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that court uniess he was entitled to judgment. The court thereupon 
reacheéthe conclusion that a holder of the bonds might recover 
a judgiîiièiit thereon agaiflst the county in whose name they were is- 
sued, "tÔiîe enforced, if necessary, not by an exécution against the 
county, but by mandamus against the, county court to compel it to 
levy upon the property in the township such taxes as the law has 
enjoined âs a duty upon it." Thés court said: 

"Itseems clear when the législature àirected the bonds to issue in the 
uame of tlie county that it Dnéânt to glye the bonds additional légal value;" 
and aidd^, "filière must hâve been a purpose in requlring the bonds to be 
Issued ta^the name, of the county," and sald further, "It seems to us that the 
provision that, the bonds shall he Issuiecl in the name of the county Implies 
a liabllity OQ the part of the coynty to be sued so far as is necessary to give 
effect tP the rights of the hplders of the bonds, consistently with the 
provisions of the constitution." 

In Caçs Co. v. Johnston, the bonds were issued under the same act 
as in thèçase last cited, The suprême court, speaking by Chief 
Justice Waite, said : 

"It is JÇnally objected that, as the bonds are in fact the bonds of the 
township; no action can be malntained upon them against the county. 
Wlthoùt îàndertalcing to décide what wonld be the appropriate form of 
proceeding to ënforce the obligation tn the state courts, it is sufflcient to say 
that in the courts of the United States, we are entlrely satisfied with the 
conelusioris reached by the court below, and that a judgment may be ren- 
dered against the county, to be enforced, if necessary, by mandamus against 
the county court or the judges thereof, to compel a levy and collec- 
tion of a tàx in accordance'wlth the provisions of the law under whlch 
the bonds were issued. The reasoning of the learned circuit judge in 
Jordan v. Oass Cqj, 3 Dlll. 185, Fed. Cas. No. 7,517, is, to our minds, perf ectly 
concluslve upon this Subject." 

In Davenport V. Dodge Co. the bonds had been issued under an act 
of the législature of Nebraska, authorizing counties, cities, towns, 
and precincts to borrow money on their bonds, or to issue bonds to 
aid the construction of workis of internai itnprovement in the state. 
The bonds recîted that a certain precinct in the county of Dodge 
was indebted to the bearer, but they were signed by the county com- 
missioners. The court said : 

"When county) bonds are issued under the statute in question, it is ex- 
pressly provided that they shall constitute a debt against the county, to 
be paid by the levy and collection of taxes on ail the taxable property 
within thp couttty. If aid Is voted by a precinct bonds also are to be 
issued, differing only from county bonds in that they are to be paid from 
taxes levied upon property within a precinct." 

After referHng to the fact that a precinct could not become the 
obliger of precinct bonds, the court further said: 

, "We thihk It f oll0ws that the county, whlch does hâve a corporate exist- 
ence, and càn contract and be contracted with, and upon whose offlcers 
Is imposed the duty not only of issuing tlie bonds, but of providlng for the 
payment of them, is the politlcal entity bound by the obligation and char- 
gea with thcL 'debt Gréa ted thereby. • • • We thinli, therefore, that the 
spécial bonds whlch the county commissioners are to issue for the precincts 
are, in légal effect, thfe spécial bonds of the county, payable out of a spécial 
fund to be ralsed in a spécial way." 

Turijing pow^to the act under which the bonds in the présent suit 
were issued, entitled "An act to authorize the widening of Dupont 
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Street in the city of San Francisco," we find that it authorizes the 
board of supervisors of the city and county, if in the judgment of 
the board it be deemed expédient, "to pass an order or adopt a res- 
olution" deciding to widen the street as permitted in the act. It 
provides that, if it be so widened, ail damages, costs, and expenses 
thereof shall be paid by "bonds of the city and county of San Fran- 
cisco." For the payment of the bonds and the interest coupons 
thereon it déclares that there shall be levied, assessed, and collected 
annually, at the time and in the manner that othér taxes are levied, 
assessed, and collected in said city and county, à tax upon the lands 
which shall be found to be benefited by the widening of the street. 
For the payment of the principal it provides for the création of a 
sinking fund by a tax levied,, assessed, and collected in the same man- 
ner, sufïîcient each year tô'pay one-twentieth of'the principal of said 
bonds ; and it requires that the money so raised by taxation shall be 
paid to the treasurer of the city and county, to be by him paid out 
only on said bonds. It provides that the street, when widened, shall 
be "sewrered, graded, sidewalked, and paved" by the municipal au- 
thorities in accordance with the provisions of law applicable thereto. 
In short, the act bestows upon the municipal corporation authorit} 
to widen the street if it shall so elect, and directs it to issue its own 
bonds for the payment of damages, and to pay the bonds and the 
interest thereon by taxes jevied in the same manner and at the same 
time as other city and county taxes are levied, but requires it to con- 
fine the tax to the spécial property benefited by the widening of the 
street. The street, when widened, was not widened by the act of the 
législature, therefore, but by the act of the city and county, through 
its board of supervisors. The act of the législature stood in the 
place of charter authority. The bonds when issued, were the bonds 
of the city and county, and payment thereof would undoubtedly hâve 
been enforceable as payment of other bonds of the city and county, 
but for the provision contained in section 22 of the act, absolving the 
city and county from liability for the debt so created. 

The ground upon which the right to bring suit against the county 
in the three décisions we hâve referred to was maintained was not 
that the county was under obligation to pay the bonds, or was in any 
way liable for the debt which they represented, but upon the ground 
that the bonds were in form the bonds of the county, and a duty had 
been imposed upon the county with référence to the payment there- 
of. Although the debt was in each case primarily the debt pf the 
township, the county stood in such relation to the township and to 
the bonds as to require the exercise of its officiai authority in the 
matter of levying, assessing, and coUecting taxes wherewith to pay 
the bonds. We think the présent case cornes clearly within the prin- 
ciple of those décisions. The provision in the act of the législature 
that the city and county of San Francisco shall not be liable for the 
debt created by the bonds does not absolve it from responsibiHty to 
provide the means for the payment of the bonds in the maniler pre- 
scribed by the act. The counties which were the défendants in the 
suits above mentioned were not liable in any way for the payment 
of the bonds or the debts thereby represented, yet they were under 
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obligation to provide a fi^nd for the payment. The provision in the 
act exefnpting the city ahd county of San Francisco {rom Uability 
for the débt means only that the debt is not the debt of the city 
and county, and is not enforceable against it as such. It does not 
niean thai the city and county has received législative authority to 
refrain from doing the very things which the act of the législature 
commande(^ it to do. The législature certainly did not intend that 
the bondholàers should hâve no remedy on their bonds. As was said by 
Judge Dillon în Jordaû v. Cass Co,,; "tJndoubtedly the législature 
designed thefe should be a remedy upon thèse bonds." The means 
provided by the législature for the paymetit of thèse bonds is plainly 
pointed out in the statute. Assuming, as we must, upon the de- 
murrer, that the averments of ihe bill are true, it is clear that the 
défendant in efror tes been remiss itl 'the performance of its duty. 
The bonds hâve not been paid for the rekson that the fund for the 
payment thereof has not been created as the law required that it 
should be created. The présent suit hàs no other aim than to com- 
pel the défendant in error to do whatit ought to do, and what the 
act required it "to do. • 

It is said that the ruling of the circuit court is supported by the 
cases of Meath v. Phillips Co., io8 U. S. 553, 2 Sup. Ct. 869, 27 
L,. Ed. 819, and Liebman v. City and County of San Francisco (C. C.) 
24 Fed. 705. In the first of thèse cases the bonds had been issued 
under an act of the state of Arkansas providing for the division of 
certain overiflowed lands into levée districts for the purpose of re- 
claiming' the lands, and for the taxation of such lands to pay the 
expenses inqurred in that behalf. The business was to be managed 
by levée inspiéçtofs, and payinent was" to be made by their drafts 
on the leveç treasurer, appoihted. by the county court of the county 
to féceive an^^ disburse, according to law ail funds raised from levée 
taxes in fhe county. The cdunty court was to levy a tax upon the 
property beriefited, to be collécted like other taxes, and to be paid 
to the levée treasurer. The court reférred to the décisions which we 
hâve just discùssed, and distinguished the case then pending from 
thbse cases upon the ground that in the Case ôf the County of Cass 
thé law provided, iri ternis for thè issue of bonds in the name of the 
county, ahd thàt tlie court had also held that the same was true in 
the Casé of the 'County of D^yenport; "consequently," said the 
court, "thefè! wérç in thosç , casèS; obligations of the counties pay- 
able oùtof spécial funds. Herè, however, there has been a mani- 
fiçst intention to bind the levée districts by the obligation incurred, 
ahd not to màîce/the county iri its political capacity responsible for 
the payjnent ô,f the debts that were created for levée purposes un- 
der thèse laws." The language so .quoted points out the essential 
distinction between the case at bar and the Phillips Co. Case. The 
bonds in the présent case are tfte bonds of the city, and are pay- 
able out of a spécial fund to be provided by the city. So, in the 
Liebmap Case, the question at issue was the liability of the city 
and coiinty of San Francisco on the Montgomery avenue bonds, 
which were, issued, under an açt of the législature, the object of 
which was to open a public street in the city of San Francisco. The 
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act described the land, and declared that it was taken and dedicated 
for a Street. It provided that the value of the property taken and 
the damages incidental thereto be assessed upon lands within a certain 
described district by a board of public works created for that pur- 
pose, their décision to be subject to appeal to the county court. 
The bonds were not to be the bonds of the cîty and county, but 
were to be signed by the members of the board, and attested by its 
seal. The act provided for an annual tax upon the property bene- 
fited to create a sinking fund for the payment of the bonds, and it 
declared that the city and county should not, in any event whatever, 
be liable for the payment of the bonds, nor any part thereof, and 
that any person purchasing them or otherwise becoming the ovvner 
accepted the same upon that express stipulation and understanding. 
The bonds contained the récital, "The treasurer of the city and 
county of San Francisco will pay," etc. The case was heard before 
Field, Circuit Justice, and Sawyer, Circuit Judge, who held that the 
bonds were not the bonds of the city and county, and that the 
municipal corporation could not be sued thereon for any purpose. 
Mr. Justice Field said: 

"The so-called bonds to whlch the coupons In the controversy were at- 
teehed are not obligations of the city and county. They are not executed 
by It, or Tinder its seal, or by Its agents or offlcers, but by certain parties 
constltutlng the board of public works. • • • Xhe so-called bonds, which 
are in fact only orders or promises of the board of public works that the 
treasurer will pay to the holder of the amounts designated, cannot be the 
(onndation of auy liabllity of the city and county." 

Referring to the Cases of County of Cass and County of Dpdge, 
the learned justice remarked : 

"In ail of them the bonds were issued in the name, or were in law the 
obligations, of the munlcipality against which the dudgment was prayed, 
though in some of them the funds for the payment of the judgment were 
to be coUected by a spécial tax upon the property of a particular district" 

The concurring opinion of Sawyer, Circuit Judge, was based on 
the foUowing considérations: That the act was not an amendment 
of the city charter, and conferred no authority whatever upon the 
corporation to do any act in its corporate capacity ; that it imposed 
no duty upon the municipahty relating to the opening of thç street, 
or to the collection or the payment of the cost of the improvement ; 
and that the bonds were not the bonds of the city and county. Of 
the County of Cass and County of Dodge Cases Judge Sawyer said : 

"The bonds In the former case were Issued by the county In the name of 
the county by express direction of the statute. In the latter case the bonds 
were Sssued by the county commissioners, the goveruing body of the county, 
in pursuance of an express provision of the statute for a precinct indebted- 
ness. • • » Thèse cases are therefore entirely différent from the case 
under considération." 

The learned judge proceeded to remark that the city and county 
in its corporate capacity "has no relation to those bonds, and no 
duties to perform in connection therewith. The duties to bë per- 
formed, whatever they may be in connection with the bbnds and 
coupons in suits by parties who are also officers of the city and 
county, are, in my judgment, to be performed by them, under the 



.44 , , . 135 FEDERAL HEPORTER. 

prpyisipps of the statute, as agencies and instruments of the state, 
and not as ingerits or officers of the city." The very language in 
which thç two distinguished jurists who decided that case expressed 
théir vièwë distinguishes theprinciples involved therein from those 
in thè çasf at bar. They denied the right of the bondholder to sue 
the city upoh the ground that the bonds were not the bonds of the 
cJty, and that the city was pot empowered to, and was under no 
obligation to, perforai any act in connection therewith, either in 
the opening of the street, toe issuanee of the bonds, or the payment 
therebf. 

The dernurrer of the défendant in error raises the point that the 
suit cannot be maintained against the city and county alone, but 
that the ownçrs'of the real estate which would be subject to taxa- 
tion to raise funds to pay the bonds and coupons must be joined 
as codefeiidants. We do not think the complainant in such a bill 
is require<l,rto bring into the suit any other défendant than the 
obligor on the bonds. The cause of suit is against the maker of 
the instrument on which the suit is brought, not against the tax- 
payers whose property may be taxed to pay the same. In a suit 
against a municipal corporation the inhabitants are not parties, and 
cannot bé tnade parties, although their property may be taken to 
satisfy the judgriient against the corporation. Lane v. Fourth School 
Dist., lo MetC. 462; Chandler v. Railroad Com'rs, 141 Mass. 208, 
S N. E. 509. 

The dernurrer faises the further objection that the cause of action 
upon ail but two of the coupons îs barred by the statute of limita- 
tions. Section 9 of the act provides that the bonds shall be payable 
in 20 years, and that coupons for the semiannual interest shall be 
attached to each bond. The bonds bear date January i, 1877. The 
présent suit yas Commenced June 22, 1900. By the statute of limi- 
tations of Caliîoroîa (section 337, Code Civ. Proc.) actions on such 
written instruments are barred after four years. AU the coupons 
matured more than four years prior to the commencement of this 
suit, except'the last twb, which became due, respectively, July i, 
1896, and Jântiafy i, 189(7. In Leffing*ell v. Warren, 2 Black, 599, 
17 L. Ed. 261; it wâ'S said: 

"The courts oï fhe United States, In the absence of législation upon the 
BUbject by cbDgtësè, reeognlié the statutes of the several states, and give 
them the eainfri construction and effect which are glven by the local tribu- 
nals." 

That doctrine bas been afErmed in Green v. Neal's Lessee, 6 Pet. 
291, 8 L. Ed. 403; Harpending v. Dutch Church, 16 Pet. 455, 10 
L. Ed. 1029; JDàvïe y. B'riggs, 97 U. S. 628, 24 L. Ed. 1086; and 
Amy y. Dubuque, 98 IJ. ^470, 25 L. Ed. 228. In the case last 
cited it was also held that the statute of limitations of the state of 
lowa begins.to run against coupon interest warrants from the time 
when they respectively mature, although they remain attached to 
the bpnd which represents the principal debt. In reaching that con- 
clusion tjie court proceeded upon principles which apply generally 
to ail cases- of actions upon coupons, except where the question is 
controlled by some peculiar statutory provision or décision of a 
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State court establishing a différent rule. Those principles undoubt- 
edly apply to the case at bar, and require us to hold that the statute 
of limitations bas run as to ail coupons except the last two, unless _a 
différent construction bas been placed upon the statute of California 
by the décision of the suprême court of that state in Meyer v. Porter, 
65 Cal. 67, 2 Pac. 884, in which it was said : "And as the coupons 
partake of the nature of the bonds to which they belong, and 
against which the statute of limitations had not run, they were not 
barred by the statute." It is claimed for this utterance of the court 
that it announces the rule that an action upon coupons is not barred 
until the statute of limitations bas run against the bonds to which 
they were attached. We do not so understand the décision, al- 
though it is impossible, from the meager statement of the case, to 
détermine the précise bearing of the remarks of the court. We 
are inclined to think that by the use of the language so quoted it 
was intended only to affirm the well-settled rule that in the ap- 
plication of the statute of limitations the coupon, although it may 
not be in form the same kind of instrument as the bond to which 
it belongs, will partake of the contractual nature of the latter, and 
both will be governed by the same statute of Hmitations ; that is 
to say, if the bond be a specialty, the coupon, which may be a simple 
promise to pay, will be considered a specialty, and be governed by 
the statute of Hmitations applicable to specialties. City of Lexing- 
ton V. Butler, 14 Wall. 282, 20 L. Ed. 809. But if, indeed, it be 
conceded that the décision in Meyer v. Porter décides ail that is 
contended for it by the plaintiff in error, it is still not a décision 
which Controls us in the présent case. It is true that the fédéral 
courts foUow the latest décisions of the highest courts of the state 
on questions of the construction of the constitution or statutes of 
the state, and that after a state statute receives settled construction 
by a state court of last resort such construction becomes as much 
& part of the statute as the text itself. Douglass v. Pike Co., 10 1 
U. S. 687, 25 L. Ed. 968. But the fédéral courts are not bound to 
follow such a décision of a state court unless it was made prior to 
the time when rights were acquired under the instrument which is 
in controversy in the action, and they will décline to follow it if 
such subséquent décision of the state court is contrary to its own 
previous ruHng or to the previous décisions of the suprême court 
of the United States. Carroll Co. v. Smith, m U. S. 556, 4 Sup. 
Ct. 539, 28 L. Ed. 517. The bonds in controversy in the présent 
suit were issued long prior to the décision of the suprême court of 
California in Meyer v. Porter. The law of that case formed no part 
of the law of the contract. Those who acquired bonds under the act 
authorizing the widening of Dupont street acquired the same before 
the state court had placed a construction upon the statute of limita- 
tions as applicable thereto. We are not bound, therefore, to follow 
Meyer v. Porter, even if it announces — which we think it does not — 
the doctrine contended for by the plaintiff in error, a doctrine con- 
trary to generally accepted authority, and directly the reverse of 
that which had been announced by the décisions of the suprême 
court of the United States in City of Kenosha v. Lamson, 9 Wall. 
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477, 19 L. Ed. 725; City of Lexington V. Butler, 14 Wall. 282, 20 
Iv. Ed. 809; Clark v. loWa City, 20 Wall. 583, 22 L. Ed. 427; and 
as interpreted in Amy v. City of Dubuque, 98 U. S. 470, 25 L. Ed. 
228. We find no error in the judgment of the circuit court sus- 
taining the demurrer as to ail the coupons save the last two, but as 
to the other grounds we think the demurrer should hâve been over- 
ruled. 

The decree will be reversed, and the cause remanded for further 
proceedings not inconsistent with the J oregoing views. 



LINDSLET V. UNION SILVER STAR MIN. CO. 

(Circuit Cîourt of Appeals, Ninth Circuit. March 10, 1902.) 

Nq. 723. 

Rbs JtTDicATA— Judgment on Dbmubrbr. 

A juflgment dlsmlsslng an action on plalntlfifs decUnlng to amend 
after the sustalnlng of a demurrer to the complalnt on the ground 
that It dld not state sufflcient facts to constltute a cause of action is 
one on the merlts, and may be pleaded in bar of a second action be- 
tween the same parties on the same cause of action. 

In Error to the Circuit Court of the United States for the Northern 
Division of the District of Idaho. 

Thls was an action brought by the plalntlff In error agalnst the défendant 
In error to recover possession of the minlng ground and premlses descrlbed 
in the complalnt. The défendant pleaded In bar a judgment in Its favor 
upon a demurrer to the complalnt in a suit brought by the same plalntlff 
agalnst the défendant upon the same cause of action in a district court 
of the state of Idaho. Thls plea alleged the commencement of an action 
in the state court by plaintlff agalnst the défendant, for the purpose of 
determlnlng the tltle of the plalntlff as agalnst the adverse claim of the 
défendant to the minlng ground and premlses in dispute between the par- 
ties; the fiUng of an answer by the défendant to plalntifCs complaipt, and 
also by leave of the court the flllng of an amended demurrer to the same 
complalnt; the hearlng upon the amended demurrer; the Judgment of the 
court sustaining the demurrer; and, upon thé failure of the plalntlff to amend 
the complalnt, the final judgment of the court dlsmlsslng the action. Copies 
of thèse pleadlngs and proceedings In the state court were attached to the 
plea, and made a part thereof. The plea further alleged that the action In 
the state court was the same cause of action set forth In the complalnt In 
the présent action; that the state court was a court of compétent jurisdietlon 
to hear and détermine sald action; that sald court had jurlsdietion both 
of the subjèct-matter of sald action and of the parties plalntlff and défend- 
ant thereln; that they are the same parties plalntlff and défendant In the 
présent cause of action; that plalntlff was duly represented by counsel at 
etery stage of sald action In the state court; that the judgment rendered 
by the state court In sald action remains In full force, and Is unreversed, 
and that no proceedings Avhatever hâve been taken by the plaintiff to take 
or prosecute an appeal therefroœ; that the matters and things set forth 
in the complalnt In sald action In the state court are the same matters 
aiBd things as those set forth m the complalnt in thls action; that the sald 
two complaints disclose thë same ground of clalm and allège the same 
facts tosustaln the same; and that sald judgment in the state court was a 
final judgment uppn the merlts In favor of the défendant and agalnst the 
plalntlff. Tothis plea the plalntlff interposed a demurrer on the ground 
that the sald plêa dld not state facts sufflcient to constltute a défense to the 
action. Upon tUe Issue raised by thls demurrer to the plea the court entered 
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a judgment in favor of the défendant, and dismissed the action. 106 Fed. 
408. To reverse this judgment tlie plaintiffi prosecutes tiiis wrlt of error. 

Charles P. Lund and Laurence R. Hamblen, for plaintifif in error. 
Domer & Estep, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
only question raised by the demurrer to the plea was whether the plea 
stated facts sufEcient to constitute a défense to the action. A plea of 
former adjudication is sufïïcient if it allèges that the former action 
was between the same parties, and presented the same cause of action, 
in a court of compétent jurisdiction, and that the judgment of the 
court was upon the merits of the case. 9 Enc. PI. & Prac. 620, 621 ; 
Gould V. Railroad Co., 91 U. S. 526, 529, 23 L. Ed. 416. The plea 
in this case contained thèse allégations, supported by copies of the 
pleadings in the former case. The demurrer to the plea admitted that 
thèse allégations were true. But as thèse allégations were based upon 
the pleadings in the former case, and copies of thèse pleadings were 
attached to the plea, it remained to be determined by the circuit court 
as a question of law whether, in the former action, the judgment of 
the State court was upon the merits of the case. A judgment upon 
demurrer may be a judgment upon the merits. If so, its efïect is as 
conclusive as though the facts set forth in the complaint were admit- 
ted by the parties, or established by évidence submitted to the court 
or jury. No subséquent action can be maintained by the plaintifï if 
the judgment is against him on the same facts stated in the former 
complaint. If, in such a case, the court errs in sustaining a demurrer 
and entering a judgment for the défendant thereon when the complaint 
is insufïîcient, the judgment is nevertheless on the merits. It is final 
and conclusive until reversed on appeal. Until then the plaintifï can- 
not disregard it, and maintain another action. The effect of a judg- 
ment still in force is never diminished on account of any state of law 
on which it is founded. i Freem. Judgm. par. 267 ; i Herm. Estop. 
par. 273. In the formet action the plaintifï alleged that since the 27th 
day of May, 1895, by himself and his predecessors in interest he had 
been, and was at that time, the owner and in the possession and enti- 
tled to the possession of certain mining ground situated in the county 
of Kootenai, in the state of Idaho, described in the complaint as the 
"Impérial Lode Mining Claim," situated in Pend d'Oreille mining dis- 
trict, county of Kootenai, state of Idaho, and situated on the east 
slope of Black Tail Mountain, and about 1,500 feet south of the 
Black Jack lode mining claim, the claim lying from the discovery 
1,475 ^^^t northerly and 25 feet southerly, with boundaries "commen- 
cing at the south center end post ; thence 300 feet westerly to the 
northwest corner post; thence 300 feet easterly to the north center 
end post ; thence 300 feet easterly to the southeast corner post ; thence 
1,500 feet southerly to the southwest corner post; thence 300 feet 
westerly to the place of beginning." The complaint then charges that 
"on or about the ist day of November, 1898, while the plaintifï was so 
the owner of and in the possession of, and entitled to the possession 
of, the said Impérial lode mining claim hereinbefore described, the 
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défendant Wrongfully entered intp add upon the same and took posses- 
sion of the said Impérial Iode miriîhg claim." Then foUows a descrip- 
tion of the ground in controvéèsy, as foUbws: "A strip of ground 
about 105 feet wide along the apex of the said Impérial Iode mining 
claim, running in a southerly direction along the apex of the said Im- 
périal Iode mining claim for a distance of about 800 feet ; ail of which 
saif ! strip of ground is within the bbundaries ôf the said Impérial Iode 
mining daim." It is then char^d that "défendant has ever since 
said time remained in possession of said strip of ground as above de- 
scribed, against the protest» and against the will, and without the con- 
sent of the said plaintiff, and tha:f since about the ïst day of Novem- 
ber, 1898, the said défendant hais'hiined and dug and extract ed ores 
from the said stnp of ground, the property of the plaintifif, and has 
removed and shîpped considérable? bodies of said ore, and is now 
engaged in mining, digging, and extracting ores from said strip of 
ground, and threatens to remove àtid ship therefrom a large quan- 
tity of ore, to wit, of the value oî about $i,oao, to the great damage 
of the plaintiff." To this compfeint the défendant ihterposed a de- 
murrer, and for cause of demurret-, averred : "(ï) That the complaint 
did not State facts sufiicient to constîtute a cause of action ; (2) that 
the complaint was. ambiguouS, unintelligible, and uncertain, in that 
the description of the alleged Iitipèrial Iode claim, so far as the same 
is alleged to hâve been trespasseÔ Tjpbn by the défendant, was uncer- 
tain and defective, and not alleged' with sufficient certainty to enable 
an ofïîcer, upon exécution, to identtfy the same, or to enable the court 
to détermine the area alleged to be wtongfully in possession bf de- 
fendant, or détermine the area in cpnflict as between the parties plain- 
tiff and défendant in its decree." This demurrer was sustained by the 
court, and, the plaintiff declihing tb amend the complaint under the 
permission granted by the courtj the court dismissed the case. 

If the court was in error in sustaining the demurrer and entering 
a judgment for the défendant, it was the duty of the plaintiff to cor- 
rect that error by propèr proceedings on appeal in the state court. 
The error cannot be corrected herç. The averments of the complaint 
to which the gênerai demurrer was directed alleged the plaintiffs pos- 
session and ownership of the Impérial Iode mining claim, and de- 
scribed its location and boundaries sufïiciently to identify it upon the 
ground and in the locality where it was situated. North Noonday 
Min. Go. v. Orient Min. Co., 6 Sawy. 299, 310, i Fed. 552; Jupiter 
Min. Co. v. Bodie Consol. Min. Co. (C. C.) 11 Fed. 666, 677; Erhardt 
v. Boaro, 113 U. S. 527, 533, 5 Çup. ,Ct. 560, 28 L. Ed. 11 13; Hammer 
V. Mining Co., 130 U. S. 291, 299, 9 Sup. Ct. 548, 32 L. Ed. 964; Doe 
v. Mining Co., 17 C, C. A. 190, 70 Fed. 455, 458; Carter v. Bacigalupi, 
83 Cal. 187, 23 Pac. 361. 

The complaint also charges the wrongful entry of the défendant 
upon the plaintiff's mining claim, and his possession of the same, 
against the will and without. thé consent of the plaintiff. Thèse 
allégations constituted plaintiff's cause of action and his case upon 
the merits, and, being placed in issue by the demurrer, he is bound 
by the judgment. The spécial demurrer was directed to the alleged 
defective description of that part of plaintiff's claim charged to hâve 
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been trespassed upon by the défendant. It must be presumed that 
the judgment was upon the merits upon this spécial issue: First, 
because the plaintiff refused to amend his complaint under the per- 
mission granted by the court; and, secondly, because the complaint 
filed in the circuit court is not more certain or spécifie in describ- 
ing the ground which it is alleged the défendant entered upon and 
at the time of the suit was engaged in mining and developing. In 
Gould V. Railroad Co., 91 U. S. 526, 23 L. Ed. 416, the action was 
commencéd by the plaintifï in error against the défendant in the 
circuit court of the United States for the district of Indiana, to re- 
cover the amount of a judgment rendered by the suprême court of 
the State of New York in favor of the plaintifï's testator against the 
défendant. The défendant pleaded in bar a judgment in its favor 
on a demurrer to the déclaration in a suit brought on the same 
cause of action in a state court in Indiana. A demurrer to this 
plea was overruled, whereupon the plaintifï replied, alleging a ma- 
terial différence between the facts stated in the déclaration in the 
case in the United States circuit court and those stated in the décla- 
ration in the former case in the state court, claiming that the judg- 
ment on demurrer to the déclaration in the state court was not a 
judgment upon the merits. To this replication a demurrer was sus- 
tained, and a judgment entered accordingly. The case was there- 
ùpon taken to the suprême court of the United States upon a writ 
of error. A very material difiference between that case and the 
one at bar consists in the fact that in that case the plaintifï not 
only demurred to the defendant's plea, setting up the judgment in 
the state court, thus placing in issue the sufïiciency of the plea as a 
légal défense to the cause of action, but, after the demurrer to the 
plea had been sustained, the plaintifï replied to the plea, alleging 
material différences in the facts stated in the two causes of action. 
In the case at bar the plaintiff bas been content to stand upon the 
demurrer to the defendant's plea, thus placing in issue merely the 
sufficiency of the defendant's plea as a légal défense. But, not- 
withstanding the broader issues of the case in the suprême court, 
thé law there stated as to the effect of a judgment upon a demurrer 
in a former case is applicable to the présent case. The court there 
said: 

"Spécial pleadlng Is stlll allowed In certain jurlsdlctions; and, if the plain- 
tiff and défendant in such a forum elect to submlt thelr controversy in that 
f onn of pleading, the losing party must be content to abide the conséquences 
of his own élection. Due serrice of process compels the défendant to ap- 
pear or to eubmit to a default; but, if he appears, he may, In most jurlsdlc- 
tions, elect to plead or demur, subject to the condition that, if he pleads to 
the déclaration, the plaintiff may reply to his plea or demur; and the raie Is, 
in case of a demurrer by the défendant to the déclaration, or of a demurrer 
by the plaintiff to the plea of the défendant, if the other party joins in 
demurrer, It becomes the duty of the court to détermine the question pre- 
sented for décision, and if it involves the merits of the controversy, and is 
det«rmined in favor of the party demurrlng, and the other party for any 
cause does not amend, the judgment Is In chief." 

The défendant had appeared in the action and demurred to the 
complaint, and the court sustained the demurrer, giving leave to 
amend. The court further said: 
115 F.— 4 
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"But the record shows that the plalntifl In that case declined to amend 
liiff-fl^imtttlOn; and that the eoiirt rendered judgment for the défendants. 
«Alt 'appeal -WaB prayed by the plaintlff, but it does not appear that the 
appeal. If It was allowed, was ever prosecuted; and the présent défendants 
aver in thelr plea in bar that the matters and things set forth in the décla- 
ration fn that case are the same matters and things as those set forth 
in the déclaration in the présent suit; that the plaintiflC impleadad the dé- 
fendants In that suit in a court of compétent jurlsdiction, upon the same 
cause of action, disclosing the same ground of claim, and alleging the same 
facts to sustaln the same as are described and alleged in the présent déclara- 
tion; that the court had jurlsdiction of the parties and of the subject-matter, 
and réndèred a final judgment upoh the merits in favor of the défendants 
and agalnst the plaintiflf, and that the judgment remains unreversed, and in 
full force." 

The plaîntiff, however, demurred to this plea. The court over- 
ruled tne demurrer, holding that the plea was a good bar to the 
action. But, as before stated, instead of amending the déclaration 
pursuant to the leave granted by the court, the plaintiff filed a repli- 
cation to the plea in bar, alleging that the décision of the state 
court was not a décision and judgment on the merits of the case, 
but, on the contrary, the judgment of that court only decided that 
the complaint or déclaration did not state facts sufïicient to sustain 
the action. The plaintiff thereupon proceeds in his replication to 
the plea to refer to certain allégations contained in the déclaration 
in the case then before the cûurt which were not contained in the 
complaint in the prior case, and which he allèges fully supply ail 
the facts for the want of which the demurrer was sustained to the 
complaint in the state court. To this replication of the plaintiiï the 
défendant demurred specially on the ground that the replication 
was insufficient. The suprême cûurt, referring to the issues pre- 
sented by thèse pleadiiigs, said : 

"Except In spécial cases, the plea of res Judlcata applies not only to points 
upon which the court was actually requlred to form an opinion and pro- 
nounce judgment, but to eréry point which pfoperly beloliged to the subject 
of the allégation, and which the parties, exercising reasonablé diligence, might 
hâve brought forward at thé time. 2 Tayl. E3v. § 1513; Henderson v. Hen- 
derson, 3 Hare, 115; Staff ord v. Clark, 2 Blng. 382; Miller v. Oovert, 1 Wend. 
4S7; Bagot v. WilUams, 3 Barn. & O. 241; Roberts r. Heim, 27 Ala. 678. 
Decided cases may be found in which It is questioned whether a former Judg- 
ment can bè a bar to a subséquent action, even for the same cause, if it ap- 
pears that the flrst judgment was rendered on demurrer; but it Is settled law 
that it maljes no différence in principle whether the facts upon which the 
court proceeded were proved by compétent évidence, or whether they were 
admitted by the parties: and that the admission, even if by way of demurrer 
to a pleading in which the facts are alleged, is just as available to the oppo- 
site party as if the admission was made ore tenus before a jury. Bouchaud 
V. Bias, 3 Denlo, 244; Perkins v. Moore, 16 Ala. 17; Eobinson v. Howard, 
5 Cal. 428; City of Aurora City v. West, 7 Wall. 99, 19 h. Ed. 42; Goodrich 
V. City of Chicago, 6 Wall. 573, 18 h. Ed. 511; Morgan v. City of Beloit, 7 
•Wall. 613, 19 L. Ed. 205. From thèse suggestions and authorities two prop- 
ositions may be deduced, each of which has more or less application to cer- 
tain vlews of the case before the court: (1) That a judgment rendered upon 
demurrer to the déclaration or to a material pleading setting forth the facts 
is equaily conclusive of the matters cohfesaed by the demurrer as a verdict 
flnding tlie sam'e facts would be, slnce the matters In controversy are estâb- 
lislied in the former case, as well as In the latter, by matter of record; and 
the rule is that facts thus establlshed can never after be contested between 
the same parties, or those In privlty wlth them. (2) That If judgment is ren- 
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dered for the défendant on demurrer te the déclaration, or to a materlal plead- 
ing in chief, the plaintifE can never after malntain against the same défend- 
ant, or his privies, any slmilar concurrent action for the same cause upon the 
same grounds as were disclosed in the flrst déclaration; for the reason that 
the judgment npon such a demurrer détermines the merits of the cause, and 
a final judgment deciding the right mnist put an end to the dispute, else the 
litigation would be endless. Rex v. Kingston, 20 Howell, St. Tr. 588; Hitch- 
in V. Campbell, 2 W. Bl. 831; Clearwater v. Meredith, 1 Wall. 43, 17 L. Ed. 
604; Gould, PI. § 42; Rlcardo v. Gardas, 12 Clark & F. 400." 

The court finally considers the facts alleged in the reply to the 
plea in bar, and détermines that the defects, if any, in the déclara- 
tion in the former suit, were not remedied by the new allégations 
in the later suit; and from this review of the pleadings the court 
found no error in the record, and afifirmed the judgment of the 
lower court. 

This case détermines the question at issue in the case at bar. 
We find no allégation in the complaint filed in the circuit court 
that remédies the defects, if any there were, in the complaint in 
the State court ; and it follows, as a necessary conclusion, that the 
judgment in the state court was based upon whatever merits there 
were in plaintiff's case. 

The judgment of the circuit court is afi&rmed. 
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(Circuit Court of Appeals, Ninth Circuit. March 17, 1902.) 

No. 681. 

1. Saltagb— Salvagk or Towaqe Service— Towinq Lbaking Schooîîbb into 

Port. 

Where a Bchooner had sprung a leak by reason of striklng a bar at 
the mouth of a river -while being towed out to sea, which made it 
necessary to resort to the pumps, and, in the judgment of the master, 
to put into an intermediate port for repairs, but she was unable to 
reach such port by sail, owing to head winds, the service of a, tug In 
towlng her in was a salvage service, and entiUed to be compensated 
»s such.i 

2. Samb — Amount of Award — Review on Appeal. 

The amount awarded by the trial court for salvage services will not be 
reduced by an appellate court, unless for violation of Just principles, 
or for clear and palpable mistake, or gross oveP^.llowance. 

Appeal from the District Court of the United States for the District 
of Oregon. 

Dolph, Mallory, Simon & Gearin (R. H. Countryman, of counsel), 
for appellant. 
Nathan H. Frank, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. On October 20, 1898, a libel was filed 
in the district court of the United States for the district of Oregon 
against the schooner Berwick by J. D. Spreckels & Bros. Co., a Cal- 

1 Salvage awards in fédéral courts, see note to The Lamington, 30 0. O. 
A. 280. 
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ifomia corporation, for the sum of $850. Upon the trial of the action 
a decree was entered in favor of the libelant for $500 and costs. From 
thîs deçree the claimant, R. D. Hume, has appealed. 

It is alleged in the libel that the Hbelant corporation is, and was dur- 
ing the time mentioned, the owner of the steam tug Escort, which tug- 
boat is and has been engaged in the business of towing vessels in and 
out over the Columbia river bar; that on October 6, 1898, the said 
tugboat was moored at a wharf in the port of Astoria, Or., and about 
midnight the employés on the tug saw distress signais being fired at 
sea; that steam was immediately gotten up on said tugboat, and at 
20 minutes after 12 o'clock at night the said tugboat left the port of 
Astoria, crossed the bar, and went out about 12 miles to sea, where she 
discovered the schooner Berwick loaded with lumber and in a sinking 
condition, and in tow of a steamer called the Fulton. It was alleged 
that the Berwick on the preceding day, October 5, 1898, had struck 
on the Tillamook bar while going out to sea, had sprung a leak, and 
begun rapidly to take water; that, arriving near the Columbia river 
bar, she was taken in tow by the steamer Fulton, but said steamer, 
not desiring to enter the port of Astoria with said schooner, held her 
off the bar, and fîred signais of distress to attract attention in the port 
of Astoria, in answer to which the said tugboat went to the assistance 
of the said schooner; that at the request of the master of the said 
schooner the said tugboat took the schooner in tow, paid to the 
steamer Fulton $100, the amount demanded by it for the services it 
had performed, and thereupon towed the said schooner into the port 
of Astoria, where it arrived at about 9 a. m. on the morning of Octo- 
ber 6, 1898. It was alleged that the services performed by the said 
tugboat were reasonably worth the sum of $750, and that, in addition 
thereto, the libelant was entitled to be paid the $100 advanced as 
aforesaid to the steamer Fulton. The answer of the claimant, R. D. 
Hume, as owner of the schooner Berwick, denied that the tugboat 
Escûrt took the said schooner in tow at the request of the master of 
said schooner, and averred the facts in relation to the towing of 
said schooner to be substantially as foUows: That on October 4, 
1898, the schooner Berwick left the port of Nehalem, Or., in tow of a 
steamer, having on board a cargo of lumber, and being bound for the 
port of San Francisco, Cal. ; that while being towed over the bar the 
schooner struck, and shortly afterward the steamer let go its hawser, 
and the schooner proceeded to sea without said steamer; that about 
20 minutes afterwards it was discovered that said schooner had sprung 
a leak; that the weather was calm, and at 5 o'clock a. m. of October 
Sth said schooner was outside of the Columbia river bar, where she lay 
until about 5 .'30 p. m. of said day, when the steamer Fulton came 
• alongside and ofïered to tow said schooner to Astoria that evéning for 
the sum of $250; that this ofïer was refused, the master of the 
schooner ofifering to pay $100 for the service, which was in tum refused 
by the master of the steamer; that the master of the steamer then 
proposed to leave the compensation to be paid for such towage serv- 
ice to be adjusted between the owners of the respective vessels ; that 
this ofifer was accepted, and thereupon said steamer passed her hawser 
to said schooner, and towed said schooner until about 9 p. m. of said 
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tlay; that the master of said steamer then ordered the sails of the 
schooner to be taken down, saying that they would lay by until day- 
light ; that at 4 :i5 a. m. on the morning of October 6th the tug Escort 
hove in sight, and came alongside; that the master of the steamer 
ordered his hawser let go, and the Escort passed her hawser to the 
schooner, and towed her into port, arriving there at 8 o'clock of that 
morning. It is averred that the towage service so performed by the 
tug Escort was so performed at the request and for the benefit of said 
steamer Fulton, and in pursuance and fulfillment of the towage con- 
tract entered into with said steamer Fulton hereinbefore set forth, and 
not at the instance or request of said schooner Berwick or her owner. 
It is further averred that at the time when this service was performed 
the schooner Berwick was not in distress or danger. 

The court found, as matters of fact : That about midnight of Octo- 
ber 6, 1898, upon being notified that signais of distress were being 
fired out at sea, the master of the tugboat proceeded out to sea on said 
tug, and at about a distance of 10 miles ofif the Columbia river (being 
about 30 miles from Astoria) he found the Berwick, loaded with 
about 138,000 feet of lumber, leaking badly, but in tow of the steam 
schooner Fulton. That said schooner, while in tow of a tug on Octo- 
ber 5, 1898, had struck heavily on a bar at the mouth of the Nehalem 
river. That the leak was not discovered until the tug had let go of 
the schooner. That a signal of distress was hoisted, which attracted 
the attention of the Fulton, then on its way to San Francisco. That 
the Fulton spoke to the schooner, and the master of the schooner 
asked to be towed into the Columbia river, which the master of the 
Fulton ofïered to do for $250, but the master of the schooner declined, 
and oiïered $100 for the service. The master of the Fulton declined 
that offer, but proposed to tow the schooner into the Columbia, and 
leave the price to be settled by the respective owners of the vessels, and 
that proposition was accepted. That the Fulton took hold of the 
schooner, and started in with her, arriving at the mouth of the Col- 
umbia after dark ; but it was very clear, the moon was shining brightly, 
and objects could be plainly seen on the water. The Fulton started 
in with her tow, but the schooner was well filled with water and 
towed badly ; and the Fulton did not hâve sufificient power to handle 
her properly, and she drifted out of the channel. That thereupon the 
master of the Fulton, fearing the tow would go ashore, turned and 
went out to sea and anchored, where they were found by the tug 
Escort as aforesaid. That the master of the Fulton proposed to the 
master of the Escort that he should be paid $100 for the services 
thus far of the Fulton, and that the Escort should tow the Berwick 
into Astoria. That the master of the Escort paid the Fulton $100, 
and took the Berwick in tow, and towed her safely to a dock iri 
Astoria, where her cargo was discharged, and her damages repaired. 
That said schooner Berwick was of the value of $5,000. That the 
Berwick was so badly injured that she could not hâve Uved at sea, 
nor could she hâve gptten into port without the aid of the Escort, and 
the services performed by the Escort were salvage services. That the 
sum of $500 was a reasonable sum to be allowed for the services ren- 
dered by the tug Escort to said schooner Berwick. 
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TJ"liè; évidence in support of the finding of fact that the Berwick was 
so' badly'înjured that she could not hâve Hved at sea, and could not 
hâve gotten into port without the aid of the Escort, was based upon 
the téstimony of two witnesses who testified in the présence of the 
court. One bi thèse witnesses was Samuel B. Randall, the agent of 
the libelant at Astoria in charge of its two tugs, the Escort and Rescue. 
His téstimony upon this subject was substantially as follows : 

"She was leaklng very badly, — so much so that they had to keep ail of 
the pumps at work whlle she was lylng at the wharf, to keep her from 
slnklng; and at the same time they had to discharge cargo. She was 
loadedwlth lumber, and they discharged the cargo of lumber and repalred 
the vessel. The schooner was In such a condition that she could not possibly 
hâve Hved at sea, nor could she hâve made any port without the assistance 
of the tugboat." 

The other witness was E. B. Howe, the master of the Escort, who 
testified that: 

"She was leaklng very badly, and could not possibly hâve Hved but a 
very short tlme at sea; nor could she hâve salled Into the Colunibia river, 
as the wind was blowlng ofC shore." 

It may be said that thèse witnesses were not disinterested, and that 
their téstimony should be considered with some degree of caution. 
But there was évidence on the part of the claimant tending to support 
their téstimony. The witness CorneHus Anderson, who was master 
of the Berwick, testified upon cross-examination as follows : 

"Q. I notice In thIs extended protest that you say you found two heavy 
streams comlng in In the fore peak. Is that the fact? A. Oh, yes; you 
could see some comlng In at both sides. Q. How much water dld you hâve 
In when you arrived off the Columbla bar? A. I could not say. Q. Did you 
Sound It? A. I could not sound It. Q. Why could you not sound It? A. We 
hâve no partlcular way of soundlng it. The only way I could see there 
would be that. If It had extended above the skln of the vessel, I could hâve 
seen It In the fore peak. If the water had been above the skln, I could hâve 
dlscovered it forward. • * • Q. I suppose you kept your men at the 
pumps ail the tlme, both day and nlghtî A. Mostly ail the day. • * * Q. 
You were not bound for Astoria? A. I was not bound there. I went in there 
on aceount of getting the vessel's leaklng looked after. I dldn't know what 
might happen on the way down, and I would not take any chances on golng 
down on aceount of the vessel leaking. I dld not know what might take 
place, so I thought I would go into Astoria, and do what I could do there. Of 
course, I dldn't fancy it would be good policy to go on to San Francisco like 
that» 

The assignments of error cover practically the entire field of the 
fîndings of fact by the court below. Considering the matters therein 
involved in their logical order, the first question that arises is, was 
the service performed by the tug Escort for the Berwick a salvage 
service, or a mère towage service? "Salvage service" has been 
defined as the service rendered in relieving property from an impend- 
ing péril of the sea, by the voluntary exertions of those who are 
under no légal obligations to render such service. Williamson v. 
Alphonso, 30 Fed. Cas. 4; The Centurion, 5 Fed. Cas. 369; The 
M. B. Stetson, 16 Fed. Cas. 1,273; The H. B. Poster, n Fed. Cas. 
948. "Towage service" has been defined as the service rendered 
to a vessel thât has received no injury or damage. The Reward, 
I W. Rob. Adm. 177. It is the employment of one vessel to ex- 
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pedite the voyage of another. The Princess Alice, 3 W. Rob. Adm. 
138. It is an undisputed fact that the schooner Berwick, while be- 
ing towed eut to sea from the Nehalem river, hit upon the bar, 
and so strained her timbers that a leàk resulted, and it became 
necessary to resort to the pumps. While in this condition she 
accepted assistance in a towage service to the port of Astoria. Un- 
der the accepted doctrine of the authorities referred to, a case is 
presented of salvage service; and the next considération must be, 
of what order or grade was this service, and what is a sufEcient 
compensation for it? 

It appears from the évidence that the schooner Berwick, after 
having been towed across the spit at the entrance to the Nehalem 
river, discovered that a leak had been sprung. The master decided 
to sail for Astoria and make repairs, instead of continuing to San 
Francisco, the port of discharge. This was about 2 o'clock in the 
afternoon. There was only a light wind, and they did not reach 
the Columbia river bar until about 7 o'clock the next moming. By 
the use of the pumps, the water had not gained any, and the 
schooner was in condition to sail. But owing to the light winds 
it was difïicult to sail into the river, so a flag was raised to attract 
the attention of passing vessels, the pumping was continued when 
necessary, and the schooner lay outside of the harbor until late in 
the afternoon, when the steamer Fulton came along and asked what 
was wanted. The master of the schooner first asked the steamer 
to report the schooner to its owners in San Francisco, telling them 
its condition, and that it was going in to Astoria. The master of 
the steamer was indignant at being stopped for such a request, and, 
after a few remarks to that efïect, said, "Don't you want to get 
towed in to Astoria?" The master of the schooner rephed, "Yes; 
I figure on getting towed if I can't sail." The steamer's master 
ofîered to tow the schooner in for $250. The schooner's master 
said lie would give but $100. The steamer's master then said he 
would take the tow, and leave the bargain to be settled by the re- 
spective owners of the vessels in San Francisco. This the schooner's 
master agreed to, and the tow was entered upon. The steamer 
continued towing the schooner until about 8 o'clock that evening, 
and then ordered the schooner to haul down sails; saying they 
would lay around there until daylight. They remained in this con- 
dition, Crossing in and out among the buoys, and retaining about 
the same position, until after 4 o'clock the next morning, when the 
tugboat Escort came out from Astoria, and went alongside the 
steamer. The captain of the steamer testifies that the captain of 
the tugboat came on board the steamer, and talked over with him 
the matter of taking the tow ofif his hands; that the captain of 
the steamer said, as he had already lost about eight hours' time, he 
would lose a little more, and take the schooner in himself ; that the 
captain of the tugboat asked if any signal lights had been burning, 
or rockets fired, and, upon learning that there had not, he said he 
did not Hke to come out for nothing, and açain asked for the tow. 
The captain of the steamer consulted with his mate, and upon con- 
sidering that by giving the tow over to the tugboat the steamer 
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could reach San Francisco in the morning, and save a day's work, 
he offered to release the tow if the captain of the tugboat would 
give Mm $100 for the #ork. already done by the steamer. Accord- 
ing tô his; testimony, the bargain was made as follows: 

"I sald: 'I expeet to get doser to $250 than to $100 for the tow after she 
Is landed la Aistorla. If you are willlng to take it on those conditions, and 
glre me $100; you ean bave her.' He hemmed and hawed a little whlle, and 
he says: 'Well, rather than go back empty, I wlU take her.' So he went up 
Into tiie purser's room wlth me, and the purser made ont a check, and the 
captain of the tugboat slgned It,— a check on Spreokels. Q. For what amount 
was that check? A. $100. Q. What occurred then? Did he do anything? 
A. He went aboard hls vessel, and bld me 'Good morning,' and went back 
to the Berwlck and asked the Berwick to let go the line. The captain of the 
Berwlck sent hls mate forward, and he sald, 'Will I let go of the hawser, 
captain? Says I, 'Yes; he wUl tow you In, and everything will be ail right' 
That is ail. After that I proeeeded on my way to San Francisco," 

He further states that in the conVersation the captain of the tug- 
boat said "he thought, if he could get as much out of it as I did, 
it would pay him for coming out there." The master and mate of 
the schooner Berwick state that the tugboat, after it had been lying 
by the steamer Fulton for a while, cartîe up to the schooner, and 
the captain called out, "Let go the steam schooner's hawser." The 
master of the Berwick directed the mate to ask the captain of the 
Fulton about it. This was done, and the captain of the Fulton re- 
plied, "Yes ; let go my hawser, and take the towboat's." This ques- 
tion and response were made through the speaking trumpets. The 
schooner then let go of the hawser of the Fulton, and took that 
of the tugboat, without any further conversation between the par- 
ties, other than a query from the captain of the tugboat as to 
whether the schooner was full of water, to which the master of the 
Berwick replied, "No." The tugboat then proeeeded to tow the 
schooner into Astoria, arriving there about 8 o'clock in the morn- 
ing. The captain of the tugboat dénies that the captain of the 
Fulton told him of any contract between himself and the schooner, 
and says that the captain therely said that he thought his boat should 
be paid something for the services already rendered, and that $ioo 
was finally agreed upon as a proper sum, and paid. The owners of 
the Escort demanded $750 for the service, and the repayment of 
the $100 paid to the Fulton in addition. The owners of the Berwick 
contended that $250 should be the lirait of their liability. The court 
below awarded the owners of the Estort $500, as compensation for 
a salvage service. 

It follows from the review of the testimony herein made that we 
find sufïicient évidence to support the findings of the court below 
as to the facts in the case. We are of opinion that the testimony 
on behalf of the claimant does not discrédit the claim that a sub- 
stantial salvage service was rendered the Berwick, in distress, by 
the steamer Fulton and the tug Escort, and that, under the cir- 
ctlmstances of this case, both thèse services should be treated as 
one continHous salvage service. The agreement reached between 
the masters of the Berwick and the Fulton, that the latter should 
tow the Berwick into the -Columbia river, and leave the compensa- 



SHOOK V. ILLINOIS CENT. R. CO. 57 

tion to be settled by the owners of the Fulton and the Berwick, 
was not limited by the previous offer of the master of the Fulton 
to perform the service for $250. That ofïer was rejected, as was 
the ofïer of the master of the Berwick to pay $100 for such service. 
It reraained, then, for the owners of thèse two vessels to agrée upon 
the compensation to be paid for the services rendered the Berwick, 
or, failing in this, to hâve the question determined by tlic court. The 
question submitted to the court was one with respect to which difïer- 
ent minds might reach différent conclusions as to the amount of 
salvage to be decreed. The rule in such a case was stated in The Con- 
nemara, 108 U. S. 359, 2 Sup. Ct. 758, 27 L. Ed. 751, as follows: 

"In The Sybil, 4 Wheat. 98, 4 L. Ed. 522, Chief Justice Marshall said: 'It is 
almost impossible that différent minds, contemplatlng the sarae subject, 
should not form différent conclusions as to the amount of salvage to be de- 
creed, and the mode of distribution.' And by the uniform course of décision 
in this court, during the period in which it had fuU jurisdiction to reverse 
decrees in admiralty upon both facts and law, as well as In the judlcial com- 
mittee of the privy council of England, exercising a lilie jurisdiction, the 
amount decreed below was never reduced, unless for some violation of just 
prlnciples, or for clear and palpable mistalse, or gross overallowancc. Hobart 
V. Drogan, 10 Pet. 108, 119, 9 L. Ed. 363; The Comanche, 8 Wall. 448, 479, 19 
L. Ed. 397; The Neptune, 12 Moore, P. C. 346; The Carrier Dove, 2 Moore, 
P. C. (N. S.) 243; Id., Brown. & L. 113; The Fusilier, 3 Moore, P. C. (N. S.) 
51; Id., Brown. & L. 341." 

We find no such reason for reducing the judgment in the présent 
case. The decree of the district court is therefore afïirmed. 



SHOOK v. ILLINOIS CENT. R. CO. 
(Circuit Court of Appeals, Fifth Circuit April 22, 1902.) 
No. 1,122. 
Master and Servant— Relbase por Injuries— Fbaud— Evidence— Suffi- 

CIENCY. 

Where an employé, a few months after belng injured, executed a re- 
lease, and afterwards became insane from wounds in bis head, and de- 
fendant, in an action for injuries, pleaded the release In bar, an aver- 
ment that plaintiff in his mentally weali condition, by false and mislead- 
ing statements by defendant's surgeon, was kept in ignorance of his true 
condition, and by feigned promises of employment was induced to ex- 
écute the release for an inadéquate considération, is not sustained, in 
the absence of positive testimony on such issue, where It appears that 
he was restored to his employment, and at the time the release was 
Bigned the injuries to plaintiffl's brain from the wounds in his head were 
not known to the defendant's surgeon. 
Same — Questions for Jurt — Directing Verdict. 

An employé received wounds in his head, which injured his braln, and 
subsequently produced insanity. After the accident his mental tem- 
pérament was changed from that of a kind and considerate man to one 
of seemlngly elouded intellect and irritable disposition. After the inju- 
ries he resumed his employment as a locomotive engineer without show- 
ing any incapacity for the service, and executed a release to the Com- 
pany for his injuries. The testimony as to his mental condition when he 
executed the release and as to whether the injury to the brain was In 
contemplation of the parties was conflicting. The company's physlcian, 
who examined him shortly after the accident, did not examine his head, 
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Btàtlng tlie wounds there were merely scalp wounds. He contlnuously 
SUffereafrom pains In hls hea^ untll he was adjudgeû Insane, about 
three years after the accident, and contlnued hls employaient for over 
two yèars, when he was discharged for dlsobedience of the company's 
rules. Hèld, that the Issues as to such employé's sanlty at the time he 
executed thé Pelease* and, if he was mentally sound, whether the Injuries 
to hls bràln were in the contemplation of the parties, were, under the 
évidence for the jury, and It was error to direct a verdict for défendant. 

In Error to the Circuit Court of the United States for the Northern 
District of Mississippi. 

This action was brought by the plalntlfC in error, George A. Shook, a person 
of unsound mind, by his wife, Mary G. Shook, as guardlau and next frlend, 
agalnst the lUinolâ Central Eallroad Company, the défendant In error. The 
déclaration Is In the common form. Tîie answer, In addition to the gênerai 
issue, presented a spécial plea in confession and avoldance, whlch. In effeet, 
was a plea of accord and satisfaction, settlng up a wrltten release. The re- 
lease was not attached to the plea, but Is shown by the évidence to hâve been 
literally as follows: 

"The Illinois Central Eallroad Company to George A. Shook, Engineer, Dr. 

"Address: Water Valley, Miss, (General "Voucher. Voucher No. — . 
Month of , 18—.) Charge to Par. Inj., Miss. Dlv., 140.00. 

"In full payment, satisfaction, and discharge of ail claims, demands, and 
rlghts of action whatsoever, in any wise connected with or arislng ont of 
Personal injuries sustained by the said George A. Shook on or about No- 
vember 22, 1896, at or near Water Valley, Mississippi (Mississippi division), 
whlle employed as engineer In service of the Illinois Central Eallroad Com- 
pany he sustained Injuries by jumping from engine No. 863 to avoid collision, 
and in release of ail daims for ail injuries then and there recelved, however 
caused, 140.00. Voucher made Jan. 27th, 1897. 

"I certlfy that I hâve examlned ail extensions, additions, and calculations 
in this account, and that they are correct 

"W. S., 1/29, Clerk. 

"I certlfy that the above account has not been previously paid. 

"J. M., 1/29, Clerk. 

"Certlfled correct: A. W. Sullivan, Genl. Supt. 

"Correct: L. L. Losey, Chlef daim Agent. 

"Audited for $140.00: J. W. Anderson, Auditor of Disbursements. 

"Approved for payment: J. C. Welllng, Vice Président. 

"Approved: J. T. Harahan, 2nd Vice Président. 

"Eecelved of the Illinois Central Eallroad Co., Mch. 4, 1897, one hundred 
and forty "Vioo dollars In full of above account. 6. A. Shook. 

"Illinois Central B. K. Oompany, Southern Division. New Orléans, 12 
Pebry., 1897. No. 19,946. $140. Canal Bank: Pay to the order of Geo. A. 
Shook ($140.00) one hundred forty and no/ioo dollars. 

"E. S. Charles, Local Treasurer. 
î "Indorsed: Geo. A. Shook." 

To this plea the plalntiff replied (omittlhg the formai parts) as follows: 
"Plalntlff says It is not true that he executed a release from ail damages for 
the injuries sustained by hlm mentloned In his déclaration flled In this cause on 
the 4th day of March, 1897. It is not true that plalntlfC was of sound mlnd, and 
capable of executlng such release as îs by the défendant pleaded, on the 
4th day of March, 1897." By a second additional replication the plaintifC 
àverred: '"That at the time when sald supposed release Is alleged to hâve 
been executed he was bruised and sick and sore, and mentally and physically 
wéak, and unable to attend to hls business as he was accustomed to do, and 
wàs unable to appreciate the meaning of his action in the exécution of 
such paper as that pleaded by the défendant, nor was he able to comprehend 
his condition physically or mentally, nor to understand the full extent of his 
injuries complalned of in hls déclaration herein llled; and, belng in such a 
condition physically and mentally, he was misled and deceived by the phy- 
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sician and surgeon of the défendant, who was also Its agent and employé, 
and who was also the only physiclan who at that tlme had examlned the 
plaintlff, and who repeatedly stated to him (the plalntlff) that he was not 
seriously hurt, and that he would soon be well and entirely cured of his 
wounds, when in truth and fact he (the plalntiff) was seriously and perma- 
uently injured, and in such a way as to cause him to become vlolently insane, 
ail caused by the injuries sustained by him and complained of in his déclara- 
tion aforesaid, his head being brolcen and his sliull depressed so that it rested 
on his brain, whieh fact was unlinown to him at the time of the alleged «se- 
cution of the release pleaded by défendant; wherefore, by the false and 
misleading statements of the defendant's agent and surgeon, plaintifC, in 
his mentally weak condition, was kept in ignorance of his rights in the 
promises and of his true condition, and was, by means of false and feigned 
promises of employment made to him by the défendant, induced to sign sald 
alleged release for a grossly inadéquate considération, and said release was 
made broad enough in Its terms to cover ail damages sustained by this 
plaintiff, when in truth and in fact the damages to his head and brain 
were unknown to him, he being kept in ignorance thereof by the repeated 
statements of defendant's surgeon and employé, as aforesaid, and were not 
contemplated by him at the time of said alleged release, and were not in- 
tended to be and were not included In the settlement then and there made 
with the said défendant, evidenced by the release pleaded by it in its second 
plea." 

The usual proceedings were had. The case came on for hearing before a 
jury. When the testimony was ail in, counsel for the défendant moTed the 
court to charge the jury peremptorily to return a verdict for the détend- 
ant; and, after hearing the argument of the counsel for both sides, the court 
gave the jury a peremptory instruction to return a verdict for the défendant, 
to which action of the court the plaintiff duly excepted. In obédience to the 
instruction there was a verdict for the défendant, on which thé judgment 
was rendered. 

J. J. Lynch, John H. Kimmons, and R. F. Kimmons, for plaintiff in 
errer. 

Edw. Mayes and J. B. Harris, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

Four errors are assigned. We will consider only the second, the 
substance of which is : The court erred in giving the instruction to 
the jury to find for the défendant, for the reason that there was a con- 
flict in the testimony in regard to the sanity of Shook when he is 
said to hâve executed the release pleaded in bar; and, further, even 
though the testimony might be convincing that Shook, the plaintiff, 
was of Sound mind at the time of the exécution of the release pleaded 
by the défendant, yet there can be no doubt from ail the testimony in 
the case that the fact that plaintiff's brain was injured was whoUy un- 
known to him at the time he signed the release, and was not con- 
templated by him or by the défendant in the making of any settlement 
that may hâve been entered into by him at that time. 

Counsel for the défendant in error submits that the only questions 
raised by the pleadings in this case were two : (i) The bare fact of 
the exécution of the release; and (2) the sanity of the plaintiff at the 
time of such exécution. Both his oral argument before this court and 
the printed brief which he filed proceed on that view of the pleadings. 

It is to be observed that the language of the original replication 
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joînîng: issue on the plea is thàt "it îs not true that he (the plaintiff) 
executed a release from ail damages for the injuries sustained by him 
mentioned in his déclaration filed in this cause." And the amended 
replicatiôn, in addition to the charge of fraud, expressly avers that 
"in truth and in fact the damages to his head and brain were unknown 
to him, * * * and were not contemplated by him at the time of 
said alleged release, and were not intended to be and were not in- 
cluded in the settlement then and there made with the said défend- 
ant evidenced by the release pleaded by it in its second plea." Coun- 
sel for the défendant suggests that we may eliminate ail questions 
of the original liability of the défendant, for that, so far as the issue 
of négligence is concerned, the case went off without référence to that 
point, and on the trial the défense relied on was the release executed 
by Shook in March, 1897. The trial court having given the peremp- 
tory instruction, the transcript before us contains ail the testimony 
given in the case. 

The counsel for the défendant states the évidence of Mrs. Shook 
substantially as follows: 

"The accident occurred on November 22, 18fi6. Plaintiff was unconscious 
about thirty-six hours, then recognlzed wltness. There were two wouuds on, 
the top and baek of his head, — one a scalp wound, and the other tolerably 
deep and about two Inches long. Shook was then thirty-nine years old. 
'Never thought he was right mentally after the accident. First noticed 
symptoms of insanity In February or March, 1900.' He suffered with his 
head, and from time to time complalned of it until he lost his mind entirely. 
He was a religions man, but lost his interest in religious matters after the 
accident. He was an indulgent husband and father before the accident, but 
after that got irritable toward his family, and little things seemed great to 
him, and he got worse, and 'it gradually grew worse,'— 'got worse toward 
the last.' His Irritability was by spells. Oannot say when It began, — so 
far back, — but it was some time after the accident. He threatened the life 
of his oldest boy, who was about seventeen years of âge. He was first 
aWe to go down town three or four weeks after the accident on crutches, 
and was then very weak. He did not rest well at night; sometimes would 
groan, etc.; and when she would wake him up he would seem like somebody 
crazy, and maybe It would be several minutes before witness could get him 
to recognlze her. He went back to work in the latter part of Deceraber, 
1896, or Ist of January, 1897. He remained in the railroad's employment un- 
til October 18, 1899, running when called on, and drew his salary regularly. 
After he was discharged he took a trip to Louisiana, where he stayed 'hardly 
a month.' Then went to Texas, where he stayed a month or six weeks. He 
was taken to Dr. Briggs, at NashvlUe, in May, 1900, and was then insane. 
Cannot say she knows his physlcal and mental condition on the 4th of March. 
1897." 

The Dr. Briggs just referred to was Charles S. Briggs, of Nash- 
ville, Tenn., a surgeon. Counsel for the défendant gxves the évidence 
of this witness substantially as follows : 

"He only knew Shook about three weeks, from June 2 to June 22, 1900. 
He was then insane from a chronic irritation of the brain caused by a dépres- 
sion of the skull. Trephined it to remove the depressed bone. His brain 
was dlseased. The opération was not successful, because of the long time 
which had élapsed since the injury. From the nature of the accident de- 
Bcribed by counsel's questionlng and from the Injury to the skull, Shook 
'would gradually beeome crazy, and his mind from the time of the accident 
would not enable him to appreciate the scope and meaning of • his action in 
making a contract, He could not attend to his duties with any degree of 
intelligence.'" 
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On cross-examination Dr. Briggs said he only knew the cause of 
Shook's insanity by inference. He had never treated any other case 
of insanity caused by injury. He was asked the following questions, 
and answered them thus : 

"X-Int 33. Assuming that it Is proven In this case that George A. Shook 
prior to the 22a day of November, 1896, was a compétent and trusted engineer 
of the défendant railroad company, then engaged in operatlng a locomotive 
engine and a train of cars, and that on that day he received the injury to hls 
head which you hâve described; assuming, further, that it is proven that 
after about one month from the 22d of November he (Shook) again entered 
the employment of the company, and was placed in charge of an engine and 
train of cars, and operated It sucoessfully and to the entlre satisfaction of 
hls superior officers of the road for the space of two or three years after 
the injury and before you treated him, — that is, runniug over the main llne 
of the road on schedule or on télégraphie orders, receiving and recelptlng for 
hls wages, actlng as a commltteeman for a secret order to which he belonged, 
and transacting hls business affairs generally in a satisfactory manner, — 
wouldn't the mind of a man capable of doing successfuUy and to the satisfac- 
tion of his superiors the acts mentioned and assumed in the foregoing enable 
him to appreclate as well as he ever could the scope and meaning of his 
action in slgnlng a paper or in maklng a contract? Ans. I don't think that 
his mental capaclty was ever as good after the Injury as before, and I think 
that he was In no mental condition after the accident to appreciate the value 
of any document Involving hls Personal interests. X-Int. 34. Would you say 
that an insane man could run a locomotive as they were operated on the I. O. 
R. R. for a space of two or three years, — I mean so successfuUy as to escape 
the notice of his co-employês and superior officers in dally contact wlth him? 
Ans. It dépends on how insane he is. X-Int 35. How often dld you see him 
atter he received the Injury and before you treated him last? Ans. Not 
at ail." 

The record of the adjudication of insanity bears date May 4, 1900. 

Emma Massey, a servant in the plaintiff's family at the time of the 
accident, testified that from that time she noticed a change in Shook's 
manner of treating his family and in his religious life. 

Mr. Hogan, a minister of the gospel, and who was pastor of the 
church of which Shook was a member, testified that after the acci- 
dent Shook became négligent for a time in his attendance at church, 
and became remarkably impatient and harsh in his family. He was 
allowed to testify, without objection, that Shook had remarked to 
him that the railroad had proposed to allow him to go back to work 
on condition that he sign the release. That his condition got worse 
gradually, — so gradually that the stages were hardly perceptible. 

G. D. Able, a banker with whom the plaintiflf did business, testified 
that after the accident his manner changed entirely. He grew to be 
excitable and disconnected in conversation. Could not with any de- 
gree of certainty state from what time thèse little peculiarities dated. 
Considered him just unbalanced, — not an insane man, but just in 
that State you might feel uneasy about him. 

G. W. Price, a merchant with whom the plaintifï dealt, testified 
that he never considered Shook the same man after the accident, 
and it seemed like he gradually got worse. Children, from having 
been very fond of him, did not seem to want to be around him ; that 
was the marked change; that he was an insane man after that, and 
had gradually grown worse. Cannot give the date when he first 
noticed anything wrong. Could not say it was within six months 
after the accident. 
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,Tom Shipman, a merchant, testified: Did not regard Shook as a 
sane maifu Bored witness, repeating things over and over, and swore 
a good deal, after his injury. Did not consider Shook capable of at- 
tending to business. Cannot say what his condition was in March, 
1897. Shook bought goods from witness. Witness regarded him 
as having sensé enoiigh to trade with. 

R. H. Ramsey, a machinist, testified : Right after the accident no- 
ticed spmething wrong with Shook, but did not think he was insane. 
He now considers that he was mentally unbalanced. Noticed a 
change in his mentality. He became very nervous and excitable. 
Did not consider that he was capable of conducting his business with 
the same good judgment and in the same manner as he did before. 

T. P. Coleman, a physician (the wound being described by counsel), 
testified that he thought it would cause some mental dérangement. 
Could not say what would be the efïect on his mental capacity when 
it cornes, toreasoning and the niaking of contracts. If, as a fact, he 
was capable of running his train satisfactorily for three years after, 
it looks as if he was capable of understanding a contract like the re- 
lease. Thinks it would require a sane man to do such work. 

P. W. Rowland, a physician, testified : An injury to the skull 
producing pressure on the brain will cause mental disease;, etc. Sev- 
eral questions were asked of this witness by counsel and answered, 
and then his honor, the judge, interposed and asked a couple of ques- 
tions, as foUows: 

"By Court: Let.me put a question. Suppose the proof to show that George 
A. Shook recelved an Injury In a railroad accident in the fall of 1896, which 
caused a dépression In his skxiïl, and was Insane when carried off after the 
accident and so continued for a time, and was troubled continuously at fré- 
quent interyals with a pain In his head up to the time when he was pronoun- 
ced a lunatlc by the court; and suppose, further, that his whole mental tem- 
péraments after the accident were changed, as manifested in his treatment 
of his famlly and in his intercourse with his friends and acquaintances, from 
that of a man once clear-headed, cool, jiist, flrm, klnd, and considerate to 
that of a man of seemingly clouded intellect, ehangeable, and irritable to 
such an estent that he himself called the attention of his friends to the 
fact, and was conseious of It, but was unable to alter or eontrol It Now 
looking at ail of thèse supposed proven facts, would you say that George A. 
Shook was a sane or insane man, and that he could successfully operate a 
train and ©ngine on his road on schedule time, for a period of two years and 
ten months? A. In answer to that question, I wUl hâve to glve you my 
knowledge gained from several accounts of injuries of that character,— the 
course they usually take. I can do that in a very few words. The cases 
are on record, and a great many of them, where an Injury has beeu done to 
the brain, and where the skull presses on the braln under slmilar circumstan- 
ces, a man who has been eheerful and gentle in disposition becomes, in the 
main, nervous and irritable and cross, and stlU carries on his business, but 
in a manner unsatisfactory to himself and to bis friends. It frequently hap- 
pens that a man goes on for some time, and there are even Instances where 
they hâve gone on for years, but flnally the resuit was Insanity and death. 
Q. Do you think it reasonable and probable that he could operate a railroad 
locomotive for two years and ten months under those clrcumstancesî A. I do 
not think he would be apt to do It." 

Earl Brewer, an attorney at law, testified: Saw ShooK once a 
week or once a month after he got out from his accident until he went 
to the asylum, and from his appearance witness never thought Shook 
was sane, Shook talked the accident over and over, and would curse 
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and swear and talk about the master mechanic. He consulted wit- 
ness about suing the company, and discussed with him about making 
the settlement, and then told him he had settled. He would say 
he did net know he was hurt badly when he signed the release, and 
that he thought he could get around it. In the conversation wit- 
ness had with Shook, when witness would first commence talking 
with him he would seem to be perfectly sane, and he would talk 
with you for some time that way until he would become irritated, 
and would begin cursing, and then you could notice that he was 
not exactly right. 

Joe Baker, a conductor, one of the defendant's witnesses, testified : 
Shook was one of his regular engineers for three or four years after 
the injury. Witness saw no différence in his manner of conversa- 
tion and conduct before and after the accident. Shook was fînally 
discharged for violating a rule of the company up in Tennessee. 

The defendant's counsel asks the court to note that the company 
not only took Shook back to work, but that he remained at work 
from the time of the signature of the release, March 4, 1897, until he 
was discharged for breach of rules, on the i8th of October, 1899, 
drawing large compensation ail of the time. 

In the foregoing récital we hâve adopted substantially, as far as 
we hâve quoted the évidence, the statement of it which we find in 
the brief of counsel for the défendant. The witnesses named went 
much more largely into détail, and both they, and other witnesses 
not named, on direct and cross-examination (with the usual différ- 
ence in answers so drawn out, respectively), gave testimony tending 
to support the contention of the plaintiff on the issue of sanity, and 
made admissions or gave answers to cross interrogatories tending 
to qualify their direct testimony, and to an extent to support the 
defendant's contention on the issue of sanity. 

There was évidence that Dr. Shoffner, the railroad surgeon at 
Water Valley, was called in to see the plaintiff immediately after 
he was injured, and had charge of his case during his confinement, 
and that when the plaintiff's wife called this physician's attention to 
the wounds on Shook's head the doctor said they did not amount 
to anything; that they were just scalp wounds. He never exam- 
ined his head at ail. He told Mrs. Shook that Mr. Shook was not 
hurt very seriously ; that he would soon be ail right. This he said 
after she had called his attention to the scalp wounds. 

Mrs. Mary Howard, an employed nurse, testified that she was 
présent in the family at the time the plaintiff was brought home 
injured, and helped to nurse him, and that the doctor gave him 
calomel and fever powder. 

We conclude, therefore, that there was no évidence offered to 
support the plaintiff's charge in his second replication, that by the 
false and misleading statements of the defendant's agent and surgeon 
the plaintiff, in his mentally weak condition, was kept in ignorance 
of his rights in the premises and of his true condition, and was, by 
means of false and feigned promises of employment made to him 
by the said défendant, induced to sign the alleged release for a 
grossly inadéquate considération. Nearly the whole of the proof 
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drawn oyt by the defendant's cross interrogatories, or embraced in 
the testimony of the witnesses whom the défendant called to meet 
the issue of insanity submitted by the plaintiflf, tends to show that 
at the date of the signing of the release it was not in the contem- 
plation of the plaintiff nor of the défendant that the plaintiflf had 
receiyed any injury to his brain by reason of the wounds appear- 
ing on his head, and that it could not hâve been intended by either 
of the parties that any injury to the brain of the plaintiflf was to be 
included, or was included, in the settlement made on March 4, 1897, 
referred to in the defendant's second plea as a release, which it sets 
up in bar. 

It appears to hâve seemed incredible to the trial judge that the 
plaintiff should hâve been on March 4, 1897, mentally disordered 
to such an extent that he could not bind himself by a written re- 
lease, when in fact at that time, and for 2 years and 10 months 
thereafter, he was engaged in the service of the défendant as a 
locomotive engineer in pulling its freight trains on schedule and 
télégraphie orders, without showing any incapacity for that service. 
Assuming that the view of the trial judge on this subject is cor- 
rect, it seems equally incredible that the défendant should hâve em- 
ployed the plaintiflf for that service if its représentative agents knew 
or believed or suspected that his brain had been materially injured 
by the wounds appearing on his head. The amount received in 
the settlement was substantially equal to the wages of the plaintifï 
for one nionth's service, which was approximately the time he was 
out of employment, — from the 22d of November, 1896, the day on 
which th« accident occurred, until his return to service, the latter 
part of the foUowing December. It is hardly crédible that if the 
plaintiflf knew or believed, or had adéquate reason to suspect, that 
his skull was fractured, and resting on his brain, and causing him^ 
to expérience the pain in his head of which he at times complained, 
he" would hâve consented, for so inconsiderable a sum, to release 
the défendant from ail claims for damage on that account. There 
is, moreover, proof that when, some time after the settlement with 
the défendant, it was suggested to him that his mind was affected, 
he scouted the suggestion as preposterous, and resented it as of- 
fensive. 

There having been oflfered on the trial material évidence, pro 
and con, on the issue of the plaintiflf's sanity on the 4th of March, 
1897, and bearing also on the issue of whether the injury to the 
plaintiflf's brain was in fact in the contemplation of the parties and 
included in the settlement, the case was one for the jury. Railroad 
Co. v. Harris, 158 U. S. 326, 15 Sup. Ct. 843, 39 L. Ed. 1003. 

For the error of the court in withdrawing the case from the con- 
sidération of the jury, the judgment of the circuit court is reversed, 
and the cause is remanded, with direction to award the plaintiff » 
new trial. 
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THE GEORG DTJMOIS. 

(Circuit Court of Appeals, Second Circuit Pebruary 28, 1902.) 

No. 51. 

Shipping— Chaktbb Partt— Measurb of Damages ïor Brbach. 

Under the ruie that damages for breach of contract must be conflned 
to those -wliicli naturally and dlrectly resuit from such breach, or may 
be falrly presumed to hâve been withln the contemplation of the parties 
when the contract was made, where the owner of a steamer, under a 
time charter to convey cargoes of bananas from Port Limon to New York, 
under which a number of voyages had been made, had Isnowledge of 
and acqulesced In a custom of the charterer to hâve a cargo eut and 
ready to load in anticipation of each arrivai of the steamer, and on one 
outward voyage the vessel was dèlayed by reason of unseaworthiness, 
for which such owner was responsible, until on her arrivai the cargo 
was unfit to ship with safety, the charterer is entitled to recover the 
value at Port Limon of the cargo so lost, and such other loss as dlrectly 
resulted from the delay; but the charterer was not entitled to load the 
cargo with linowledge of its condition, and ship the same to New Yorli, 
and recover as damages the loss by détérioration on the voyage, and in 
addition a sum which it would hâve earned as freight for the voyage, 
under a contract with the third party, If the cargo had been dellvered in 
good condition. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

J. Langdon Ward, for appellant. 
Lawrence Kneeland, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges, and 
TOWNSEND, District Judge. 

TOWNSEND, District Judge. The facts which are material upon 
the question of liability herein are not disputed, and are accurately 
stated as follows in the opinion of the judge who heard the cause 
in the court below (88 Fed. 537) : 

"On the 20th day of July, 1885, the Ilbelants, as copartners, under the firm 
name of Ellinger Bros., entered into a charter party for the charter of the 
steamship Georg Dumois for six months or more, in case of a renewal, at a 
priée named per month. It was stipulated that the vessel, with her (ull com- 
plément of oflficers, seamen, engineers, and firemen, should be dellvered at 
Port Limon, 'ready to receive cargo, and being tlght, staunch, strong, and 
In every way fltted for the service,' which was the carriage of merchandise 
and passengers between ports in North America and ports in the West Indies. 
Central America, and South America. The charter party further provided: 
'(1) That the owners shall provide and pay for ail provisions, wages, and con- 
sular shipping and dlscharging fées of eaptain, officers, engineers, firemen, 
and crew; shall pay for the Insurance of the vessel; also for ail engine room 
and decii stores; and maintain her in a thoroughly efficient state, in huU 
and machlnery, for and durlng the services, guarantying to maintain the 
boilers in a condition to bear the worliing pressure of at least 60 pounds (and 
thls pressure to be carried continuously) during the whole term of this char- 
ter. ♦ * *' '(4) » * * Tiiat the eaptain shall prosecute his voyages 
with the utmost dispatch. « » *' '(7) That, in the event of loss of time 
from deficiency of men and stores, break-down of machinery, or damage pre- 
venting the working of the steamer for more than twenty-four hours at sea, 
the payment of hire shall cease until she be again in an efficient state to ré- 
sume her service; ♦ • • also if any loss o£ time from crew or stores 
115 F.— B 



66 115 FEDERAL REPORTER. 

not belng on board in tlme, or from repaîrs to huU and machinery, which are 
for owners' account, not beln^; complète aftra: cargo and coals are on board 
and hourof «alUng bas been flxed by charterera, and notice glven to captaln, 
the tlmelOst IS for thè steamér's account. (8) ♦ • « The act of God, 
the enemles, flre, restralnts of princes, rulers, and people, and ail other dan- 
gers and accidents of the seas, rivers, machinery, bollers, and steam naviga- 
tion throughout thJs charter party always excepted.' '(12) • • • That, on 
account of the perishable nature of the cargoes that tbls steamer is Intended 
to carry, she Is not allowed to stop to pick up any wreclc, or in any way 
asslst or tow any vessel, especially when by so dolng she is llable to be de- 
tained only in order to eave human life.' The charter party also provlded 
as foUows: 'It Is understood [that the] steamer is bullt for banana trade, has 
steam pipes, side ports, large yentllators, holds llned wlth charcoal, fruit 
decks, saloon on deck amidships,' etc. Prevlous to the voyage Involved in 
this action, the vessel had made ten trips under the charter party between 
New York and Port Limon, according to a practice whereby she left the 
former port on Wednesday, arrlved at the latter port on Friday of the follow 
ing week, leavlng on her retum trlp on Saturday, and arrlving at New York 
on Monday or Tuesday mornlng of the second week foUowlng. On Wednes- 
day, July 15, 1896, the vessel left New York. On July 21st two stay bolts, 
extendlng between the combustion chamber and the back of the boiler, and 
Intended to prevent a coUapse of either, were leaking so that the water came 
ont into the flreroom." 

Thereupon the steamer proceeded on her voyage. The opinion 
then States as follows: 

"The vessel remalned at Barracoa until 5 o'clock on the mornlng of Friday, 
July 24th, maklng necessary repairs, and then sailed, arrlving at Port Limon 
at noon on the foUowlng Monday, July 27th. Whlle at Port Limon one or two 
of the stay bolts, one of them not of thoee repaired at Barracoa, began to 
leak, but such bolts were reported, and the vessel was loaded and ready 
for sea at 1 o'clock on Tuesday afternoon, July 28th, but was detalned by 
libelants' agent wàiting to ascertaln whether the cargo could be carrled to 
New Orléans, whlch It could not be on account of the quarantine. But on 
Wednesday, July 29th, at 10 a. m., the vessel sailed for New York. Some of 
the stay bolts leaked on the way to New York, but her passage in point of 
tlme was somewhat better than the outward tlme. The length of the voyage 
from New York to Port Limon was two days and thirteen hours longer than 
the longest voyage, ànd three days and fifteen hours longer than the shortest 
f oyage, the vessel had prevlously made between thèse ports. The period of 
variation between her longest and shortest voyage was one day two and a 
quarter hours. To economlze tlme, the charterers had been In the habit of 
telegraphlng to Port Limon the date of the probable arrivai of the steamer 
there, and tiiereupon the shippers of bananas would bave the gteen bananas 
eut and carrled down to the wharf so as to be there on the arrivai of the 
vessel, it belng necessary that the bananas should be shipped green to pre- 
vent thelr rlpening too much on the voyage to New York. That course was 
pursued in this case, and on the arrivai of the vessel the bananas, which 
had been on the pier awaltlng her arrivai for threé days, were not fit to be 
sent to New York, and would not stand the trip, of whlch the libelants were 
advlsed by telegraph, and the captaln protested that he could not be accounta- 
ble for them. The libelants Increased the delay, as above stated, by some 
hours, in an effort to ascertaln whether the ship could not go to New Orléans, 
but was flnally ordered to New York. Upon the arrivai at such port it was 
found that a very large part of the bananas was unmarketable. It is for 
the loss of thèse bananas and détérioration Ih prlce of the others that this 
libel Is brought." 

We concur in the opinion of the district judge that the inspection 
was insufficient, and that the vessel was unseaworthy at the com- 
mencement of said voyage, and that the owners were hable for dam- 
ages resulting therefrom. But we are unable to assent to the view 
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taken as to the measure of damages which resulted in holding the 
owners liable for the loss occasioned by the détérioration in the 
bananas on the homeward voyage, and for the charge of $2,000 
freight for said voyage under a contract with a third party. Dam- 
ages in such a case must be confined to those which naturally and 
directly resuit from the breach of the contract, or may fairly be pre- 
sumed to hâve been within the contemplation of the parties when 
the contract was made. Griffin v. Colver, 16 N. Y. 489, 69 Am. 
Dec. 718 ; Baldwin v. Telegraph Co-, 45 N. Y. 744, 6 Am. Rep. 165 ; 
Murdock v. Railroad Co., 133 Mass. 15, 43 Am. Rep. 480; Penny- 
packer v. Jones, 106 Pa. 237; Howard v. Manufacturing Co., 139 
U. S. 199, II Sup. Ct. 500, 35 L. Ed. 147. 

In the case at bar it may be assumed that the claimants, by rea- 
son of their knowledge of, and acquiescence in, the custom inau- 
gurated subséquent to the making of the contract, of cutting ba- 
nanas in anticipation of each arrivai, were chargeable for the loss, 
through unseaworthiness of the steamer, of bananas so eut. But 
on Monday, before the steamer reached Port Limon, libelants' agent 
there had cabled them that the bananas would be lost if the steam- 
er remained out any longer, and after her arrivai he cabled again 
that "the bananas were not fit any more to be sent to New York ; 
they would not stand the trip ;" and asked "whether we would send 
the bananas to New Orléans." Thereafter, on Tuesday, the libel- 
ants cabled their agents to wait till they had telegraphed to New 
Orléans, but, finding that the steamer could not go there on account 
of quarantine, they finally cabled their agents to send the bananas 
to New York. Acting under thèse instructions, libelants' agents 
loaded the fruit on board the steamer. The captain filed a written 
protest with the American consul againft the loading of the fruit 
or damages on account of its condition. 

That the steamer was delayed by leakage on her homeward voy- 
age is immaterial, because, inter alia, such delay did not affect the 
time of unloading the cargo. Nor is it material that on the day 
before the vessel arrived the cargo was found to be in compara- 
tively good condition. The duration of the return voyage was not 
in excess of the average, and was only 10 hours longer than the 
quickest voyage made, and the court has found that during this 
voyage no act was done, no omission suffered, no defect existed, 
that caused the injury. The vessel arrived at quarantine at about 
quarter past 2 on the morning of August 7th, and it is admitted that 
it would hâve made no différence if she had arrived on the preced- 
ing afternoon. 

The single question presented is as to the rights and obligations 
of the parties in view of the situation and events during the time the 
steamer was at Port Limon. Upon its arrivai on Monday the 
bananas were confessedly unfit for shipment. The libelants, how- 
ever, insisted on loading the bananas on board on Tuesday. The 
master of the steamer reported that he was ready to sail at 4 o'clock 
on said afternoon, but libelants' agent refused to allow him to de- 
part before he (the agent) heard where the steamer was going to, 
and, finally, at 9 o'clock on Wednesday morning, said agent ordered 
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him to sail for New York. It is not clear why this delay of i8 
hours was not in fact the direct cause of the damages for which this 
suit is brought. But libelants should not be held responsible there- 
for, because said delay was due to an attempt on their part to mini- 
mize the damages which had already resulted from the unseawor- 
thiness of the vessel. Failing, however, in this attempt, what was the 
further duty of the Hbelants, forty-eight hours after the ripe bananas 
had become unfit for shipment? It was not their duty or with- 
in their rights to insist upon the bananas being carried to New York, 
to arrive there a putrid mass, only in order that they (the Hbelants) 
might claim the contract compensation of $2,000 for a worthless 
freight, and damages by reason of further détérioration on said un- 
justifiable voyage. The libelants, whose claim to the $2,000 rests 
only on their contract with a third party, could not by such unau- 
thorized shipment burden this cargo with a charge of $2,000 im- 
posed by their wrongful act. Nor could they thereby acquire a 
greater interest in said cargo. It is clear that a party in fault can- 
not be thus subjected to increased liability for damages by such an 
unwarranted act. It was the duty of libelants to make such further 
efforts as may hâve been practicable to make the damages as light 
as possible. 

What was, then, the measure of libelants' damages? Under the 
familiar rule, it was the value of the property lost at the time of the 
breach, and such other loss as has directly resulted to the party in- 
jured by reason of said breach. In the case at bar this would be 
the value of the bananas eut at Port Limon, which is shown to be 
$2,726.50, and such damage, if properly pleaded, as might accrue 
to libelants by the loss of the use of the vessel during the period in 
which libelants were engaged in securing a new cargo of bananas. 
What the amount of such damage resuïting from delay might hâve 
been does not appear, and no such damages are alleged or claimed 
under the libel or its amendment. The only damages claimed were 
for the détérioration in said cargo of bananas. It nowhere appear s 
that the claimants had any knowledge as to the stipulation with a 
third party for the payment to libelants of $2,000 per voyage, nor is 
there any allégation of loss of freight, by reason of the terms of said 
contract, for $2,000. 

After the décision of the question of liability and référence to a 
commissioner, the libelants amended their libel as owners of the 
cargo so as to claim as consignées for the owner, the Compania de 
Bananera, to whom the libelants had made advances on the value 
of the cargo. It appeared on the hearing before the commissioner 
that there was a written agreement between said Compania de 
Bananera and another company, La Tropical, who were shippers, 
that fruit should only be loaded on Fridays or Saturdays, and upon 
15 days' notice to La Tropical. This contract, however, is nowhere 
referred to in the évidence, and appears, from the record and from a 
letter written by one of the libelants to his counsel, to hâve been 
introduced merely to refresh the recollection of the witness, and 
correct his testimony as to the cost of bananas and freight by rail- 
road. It is not shown that the provisions referred to had ever been 
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communicated to claimants, or had ever been in force, or that any 
attempt was made by libelants to ascertain whether any arrange- 
ments could hâve been made for securing a new cargo, nor how 
rauch time would hâve been gained or expense involved in so doing. 
There is no évidence to show whether a new cargo could hâve been 
procured in 3 days, or whether the charterer would hâve been obli- 
ged to wait 15 days for such new cargo. It is manifest that the 
libelants sufïered loss in addition to that occasioned by the dété- 
rioration in the value of the bananas. But, inasmuch as there was 
no évidence from.which the amount of said additional loss could be 
ascertained, no damages can be awarded therefor in this action. 

The decree is reversed, and the cause is remanded to the court 
below, with instructions to enter a decrf;e for libelants in the sum 
of $2,726.50, with interest from July 28, 1896, and for claimants for 
the costs of this appeal. 



UNION CENT. LIFE INS. CO. et al. v. SKIPPER. 

(Circuit Court of Appeals, Bightb Circuit March 17. 1902.) 

No. 1,565. 

1. Life Insukancb— Action on Policy— Questions for Jurt. 

Wliere both parties, wlthout objection, ealled -wltuesses to express tlieir 
opinions as experts, based on the facts shown, upon the question whether 
an Insured commltted suicide or was murdered, whieh opinions were 
confllcting, Such testimony necessarily required the submission of the 
Issue to the jury, and Its flnding thereon is conclusive. 

S. Same— Bond to Sbcure Payment of Lossbs — Arkansas Statcte. 

The statute of Arkansas (Sand. & H. Dig. § 4124) requires ail flre, life, 
and accident Insurance companies doing business in the state to give 
a bond to the state, to be renewed annually, "conditioned for the prompt 
payment of ail claims arising and accrulng to any person during the 
term of said bond by virtue of any policy issued by any such company." 
■Eeld, that the words "arising" and "accroing," as used in such statute, 
mean the same thing; the one belng explanatory of the other, and the 
intent belng to say that the obllgors in such bonds shall be llable to pay 
ail losses that "arise or accrue" by reason of a loss, death, or injury 
which occurs during the term of the bond; and the fact that the loss 
did not become payable, under the terms of a life policy, until after 
the term of the bond in force when the death occurred had expired, did 
not relieve the obllgors from such liabillty. 

S. Same— Action on Statdtory Bond— Limitation. 

A proTislon of a life Insurance policy that "no suit to recover under 
this policy shall be brought after one year from the death of the Insured" 
applles only to an action on the policy itself, and cannot be extended 
to limlt the time within which an action must be brought on a bond 
which the state. In the exercise of its undoubted powers, has required the 
Company to give to secure the payment of claims under Its pollcles as 
a condition to Its doing business In the state, but an action on such bond 
is govemed by the gênerai statute of limitations of the state. 

4. Same — Limitation dp Action on Policy — Abkansas Statute. 

Under the statute of Arkansas (Sand. & H. Dig. § 4144) provlding that 
In ail actions against Insurance companies on policles, "if the plaintifC 
shall sufCer a nonsuit, * * * such plalntiff may commence a new 
action from time to time within one year after nonsuit * * * and no 
stipulation contalned In any policy of insurance shall avail to deprive 
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the plaintiff In such action ot any of tlie beneflta of this section," giving 
It a libéral construction In harmony wlth that given another simllar stat- 
ute by the suprême court Of the state, a plaintiff who commenced two 
successive suits on a Ufe Insurance pollcy, and who suffered a nonsuit 
or dlsmissal In each case for reasons not conclusive of the merits, may 
commence a new action withln one year after the termlnation of the 
last, notwlthstanding any limitation clause in the pollcy. 
B. TbiaIi— Instructions. 

An Instruction that clrcumstantial évidence, "if complète," may be as 
conclusive and oonvlncing as direct or positive évidence of eyewltnesses, 
Is not 80 far erroneous or mlsleading, as against the party relyîng upon 
such évidence, as to warrant a reversai of the judgment 

6. Samb — REPusAii OF Rbqubsts — Cautionins Jubt against Nbwspaper 

P0BLICATION. 

A trial judge Is not required, on request of a party, to call attention 
in his charge to a newspaper article publlshed during the trial, and 
contalning statements calculated to influence the Jury, and to caution the 
jury to disregard the same, unless advised in some authentlc manner 
that the article had been seen or read by some member of the jury, but 
in the absence of such showing he may properly, in his discrétion, re- 
serve the question for future détermination on a motion for new trial. 

7. AppbaIj— Rbview — Harmless Error. 

The exclusion of a question asked of a witness on cross-examlnatlon, if 
erroneous, is error wlthout préjudice, where the party asking the question 
was afterwards permitted to examine the witness fully as to the facts to 
whlch the question had référence. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

This case comes on a wrlt of error from the circuit court of the United 
States for the Kastern district of Arl^ansas. The laws of that state provide 
(Sand. & H. Dlg. Ark. § 4124) that ail flre, life, and accident Insurance 
companies doing business tn the state shall annually give a bond to the 
state, with surettes to be approved by the auditor of the state, in the sum 
of $20,000, "condltloned for the prompt payment of ail clalms arising and 
accruing to any person during the term of said bond, by virtue of any pollcy 
i^sued by any such company, • * » upon the life or i)erson of any 
citizen of the state or upon any property sltuated in this state, and such 
bond shall be annually renewed." On June 3, 1895, the Union Central Life 
Insurance Company, the plalntlfC in error, an Ghio corporation, executed 
a bond, under the provisions of this statute, wlth a vlew of doing business 
wlthin the state of Arkansas, whlch bond was duly flled and approved In 
the proper office. On August 23, 1895, William F. Skipper took ont two 
policies of Insurance on his life in the Union Central Life Insurance Com- 
pany, each in the sum of $5,000, whlch by their terms were payable to 
Malissa F. Skipper, the wlfe of said William F. Skipper, the défendant in 
error, whlch policies, by thelr terms, were payable wlthin 60 days after the 
death of the insured, and proof made thereof to the Insurer. On May 13, 
1896, during the perlod covered by the aforesald bond, William F. Skipper 
was elther murdered or commltted suicide In Drew county, Ark., where he 
resided. On August 20, 1898, the présent action was Instituted In Drew 
coxmty, Ark. The déclaration thus flled counted upon the aforesald bond 
which had been executed by.the défendant company on June 3, 1895, and 
alleged, as a breaeh of the condition of said bond, that the company had 
failed to pay the claims arising and accruing under the aforesald policies. 
The case was removed to the fédéral circuit court for the Eastern district 
of Arkansas, where a trial took place, whlch resulted In a verdict against 
the défendant company. It seems that, before the présent action was Insti- 
tuted on the bond, two other actions had been commenced against the 
défendant company to recover on the policies, one of which was com'- 
menced on December 2, 1896, and dlspaissed on February 19, 189T, and the 
other of which actions was begun on February 20, 1897, and was dis- 
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inissed on August IC, 1S98, four days before the présent action was insti- 
tuted. 

J. W. House and Lawrence Maxwell, Jr., for plaintifïs in error. 
W. S. McCain (Farrar L. McCain, U. M. Rose, W. E. Hemingway, 
and G. B. Rose, on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The principal issue of fact which was litigated in the lower court 
was whether William F. Skipper was murdered or committed suicide ; 
it being conceded that, by the terms of the policy, there couid be no 
reeovery if he died by his own hand. This issue of fact was sub- 
mitted to the jury, who decided it adversely to the contention of 
the défendant company, fînding that the deceased was murdered. In 
this court an elaborate brief has been filed with a view of showing 
that the case should hâve been withdrawn from the jury on the 
ground, among others, that, when the évidence is fully considered, 
but one conclusion can be drawn therefrom, and that is that the 
deceased committed suicide. The record shows, however, that by 
consent, or at least without objection on either side, both parties 
called witnesses and asked them to express their opinions, as ex- 
perts, whether, in view of ail the circumstances surrounding the 
death of the deceased and the fînding of his remains, he took his 
own life or was murdered. Opinions were expressed both ways on 
this question by witnesses for the respective parties, and the issue 
was decided by the jury on the strength of such testimony, for which 
reason it cannot be successfuUy contended hère that the verdict is 
unsupported by the évidence. In making this statement, we would 
not be understood as admitting that, but for the expert testimony, 
there would hâve been no évidence tending to show that the deceased 
was murdered. We express no opinion on that point. It is suffi- 
cient to say that upon this record the issue whether death was 
occasioned by suicide was necessarily submitted to the jury, and the 
fînding upon that issue by the jury is conclusive. 

It is argued that the case should hâve been taken from the jury for 
the further reason that the claim sued upon is not within the terms 
of the bond on which the action is based. The bond employs the 
language of the statute, which is quoted above in the statement, and 
bound the obligors to pay "claims arising and accruing" during the 
year commencing June 3, 1895, and ending June 3, 1896. It is said 
that as Skipper died on May 13, 1896, and the loss was not payable 
until proof of his death was submitted, and as such proofs were not 
submitted until after June 3, 1896, the loss did not both arise and 
accrue within the lifetime of the bond, and the obligors are not liable. 
We think that this proposition is not tenable. If the words "arising 
and accruing," as used in this bond, are construed as meaning some- 
thing différent, — for example, if the word "arising" means when 
death occurs, and the word "accruing" means when the loss, by the 
terms of the policy, becomes payable, — and if it be true that a loss 
must both arise and accrue within the lifetime of the bond, to render 



<2 115 FEDERAL KBPORTER. 

the obligors therein liable, then it is obvious that it would often 
happen that losses would occur under policies which would not be 
within the terms of any bond, because they would not both arise 
and accrue while it was in force. This would happen as respects ail 
losses which occur during the last 60 days before bonds expire, as 
nearly ail policies of insurance contain provisions giving the insurer 
60 days within which to pay losses after proofs hâve been furnished, 
The législature cannot be presumed to hâve intended such a resuit, 
and this is a sufficient reason for rejecting the construction con- 
tended for, and seeking for some other which is more reasonable 
and more in harmony with the presumed intention of the lawmaker. 
We may either assume that the word "and" is used in the statute, 
as it frequently is, in a disjunctive sensé, and that the législature 
intended to make the obligors in such bonds as the one sued upon 
liable for ^ny loss where either the death occurs, or the loss becomes 
payable, by the terms of the policy, during the lifetime of the bond. 
Or we may. assume that the words "arising and accruing" mean the 
same thing; one word being used as explanatory of the other; the 
intent being to say that the obligors in such bonds shall be liable 
to pay ail losses that "arise or accrue" by reason of deaths which 
occur during the period covered by the bond. We incline to the 
opinion that the latter is the correct interprétation of the statute, and 
that the time when a death occurs fixes the liability on this class of 
bonds. We cannot assent to the view that thèse words refera to 
diiïerent events, — ^the one to the death of the insured, and the other 
to the time the loss is payable by the terms of the policy, — and that 
both of thèse events must occur during the life of a bond, to render 
the obligors , therein liable, The lawmaker, in our judgment, had 
no such purpose in view when the statute was framed. 

It is also argued that the case should hâve been taken from the 
jury because the policies which were issued on the life of Skipper 
contain this provision, "No suit to recover under this policy shall 
be brought after one year from the death of the insured." As the 
présent action was brought on August 20, 1898, and as Skipper died 
on May 13, 1896, it is urged that the action is barred by the afore- 
said provision, found in the policies; and in support of this prop- 
osition our attention is particularly directed to the décision in Rid- 
dlesbarger v. Insurance Co., 7 Wall. 386, 19 L. Ed. 257, and other 
kindred cases, wherein the validity of such provisions, limiting the 
right to sue on policies of insurance, hâve been upheld. This agree- 
ment between the parties as to the time within which suits should 
be brought relates, in our opinion, to actions on the policies, and to 
such actions only. The phrase "no suit to recover under this policy" 
means the samè, in our judgment, as "no suit to recover on this 
policy." The parties were contracting with référence to actions on 
the policies themselves, and not with référence to actions which might 
be brought on an independent obligation like the bond in suit, which 
the State, in the exercise of an undoubfed power to détermine on 
what conditions it would permit foreign insurance companies to 
engage in business within the state (Paul v. Virginia, 8 Wall. 182, 
19 L,. Ed. 357; Insurance Co. v. Daggs, 172 U. S. 557, 19 Sup. Ct. 
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281, 43 L. Ed. 552), saw fit to exact from foreign insurance com- 
panies doing business in the state, to compel them to promptly settle 
losses which might become due at any time to citizens of the state. 
When the state, in the exercise of such a power, compelled the de- 
fendant Company, as a condition précèdent to engaging in business 
in the state, to give a bond to the state, conditioned that it would 
promptly pay such losses as it might sustain within the state, it did 
not limit the time within which parties entitled to sue on the bond 
so executed should bring their actions, but left that matter to be 
regulated by the gênerai statutes of limitations then in force appli- 
cable to such instruments. The bond in suit is a writing under seal, 
and, by virtue of the statutes of the state, actions on such instru- 
ments may be brought within five years after the cause of action 
accrues. Sand. & H. Dig. Ark. § 4828. The suit at bar is obvi- 
ously an action on the bond for a breach thereof, and the référence, 
made to the policies is only made to them as instruments of évi- 
dence for the purpose of showing that a breach of the bond has 
occurred. Association v. Farmer, 23 C. C. A. 574, TJ Fed. 929, 931. 
Under thèse circumstances, we are of opinion that the agreement 
contained in the poHcies limiting the right to sue thereon to one 
year cannot be so extended as to embrace an action on the bond 
which the défendant company was compelled to give to the state, and 
with respect to which kind of instruments the législature has pre- 
scribed the time within which suits thereon may be brought. It 
was the province of the state to détermine within what time an action 
might be brought on a bond given to itself as obligée, and it has so 
determined. 

But if it should be conceded that the views last expressed are 
unsound, and if a scope should be given to the provision in the 
policies that would make it embrace an action on the bond as well 
as on the policies, the contention of the défendant company that 
the présent action is barred would hâve to be overruled for another 
reason : In the year 1893 an act was passed in the state of Arkansas 
(Sand. & H. Dig. Ark. § 4144) which déclares that : 

"In ail actions against Insurance companies npon policies of Insurance 
Issued by them, if the plaintifï shall sulïer a non-sult or if after a verdict 
foi- him, the judgment shall be arrested, or if after judgment for hlm the 
same shall be reversed on appeal or wrlt of error, such plaintifC may com- 
mence a new action from' time to time within one year after non-suit 
sulïered or judgment arrested or reversed; and no stipulation contained in 
any policy of insurance shall avail to deprive the plaintiff in such action of 
any of the beneflts of this section, but the same shall apply to the limitation 
of tlie time of suing stipulated for in the policy of Insurance." 

The obvions purpose of this statute was to avoid the efïect of 
provisions in policies of insurance fîxing a short time within which 
suits must be brought to enforce the collection of sums claimed to 
be due thereunder, that had become quite common after the dé- 
cision in Riddlesbarger v, Insurance Co., 7 Wall. 386, 19 L. Ed. 
257, since the concluding clause of the statute is very emphatic ; 
declaring, in substance, that no such stipulation shall avail to de- 
prive a plaintifï of any of the benefits intended to be conferred by 
the statute. The législature manifestly intended to save thç right 
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of one clarining under a policy of insurance, if, after having brought 
an action, and for any reason suiïered a nonsuit or dismissal, which 
was not conciusive of the merits of the controversy, he brought 
another action within a year. The suprême court of the state of 
Arkansas has invariably construed another statute of that state, of 
the same character as the one quoted above, which has been in 
force in that state for many years, with great liberality, with a view 
of effectuating its true purpose, and saving a right of action when 
by misadventure a plaintifï is compelled to dismiss an action once 
brought, or take a nonsuit. Under the former statute of that state, 
which provided, in substance, that, if a plaintifï suflfer a nonsuit, he 
may renew his action within a year, it was held that the statute 
applied, and saved the right to sue again, although the record 
showed that the former action had been dismissed by the court 
without a final détermination of the merits of the controversy; the 
court refusing to place a narrow or technical construction on the 
Word "nonsuit," which was the only term employed in the statute. 
Bank v. Magness, ii Ark. 343, 346. The same statute was also held 
to apply, and save the right of the plaintiflf to sue again, although 
the first suit was brought by diiiferent plaintififs, who could not 
maintain the action, and had therefore suflfered a nonsuit. Biscoe 
V. Madden, 17 Ark. 533, 542. It has also been held that the statute 
applies although the first action is brought in a court which has 
no jurisdiction of the controversy, and for that reason fails. Rail- 
way Co. V. Manees, 49 Ark. 248, 4 S. W. 778, 4 Am. St. Rep. 45. 
The statute also applies, and saves the right to sue, even when the 
first suit is at law and the second is in chancery, and the former 
action was not dismissed until after the second action had been 
cbmmenced. Walker v. Peay, 22 Ark. 103. See, also, James v. 
Biscoe, 10 Ark. 184; Bank v. Sherril, 11 Ark. 334; Bank v. Roddy, 
12 Ark. yÇ£; Crow v. State, 23 Ark. 684. 

Although the act of 1893, above quoted, only applies to insur- 
ance companies, and has neyer been construed by the suprême court 
of the state, yet, as it is a statute of the same kind as the one to 
which the foregoing décisions relate, and was inspired by the same 
purpose, we entértain no doubt, after an examination of the course 
of décision under the earlier statute, that it would be held by the 
courts of the State that the act of 1893, in any event, saved the 
right of the plaintiff below to maintain the présent action, inasmuch 
as it was commenced within four days after the second action on 
the policies was dismissed, and that action on the very next day 
after the first action was abandoned, so that the litigation to en- 
force the claim has been practically continuons. In view of repeated 
déclarations by the suprême court of the state that a statute of that 
nature should be liberally construed, so as to save a right of action 
on a demand, provided the right of recovery thereon has not been 
adjudicated on the merits, we are fully persuaded that the act of 
1893 would be held to save the présent action, and avoid the pro- 
vision in the policies on which the défendant company relies, and 
against which the statute of 1893 was aimed, inasmuch as ail of 
the suits were brought and prosecuted for the purpose of enforcing 
substantially the same demand. 
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Turning to other errors that hâve been assigned, we observe that 
the instructions given by the lower court are criticised because in 
one place, while commenting on the weight to be given to circum- 
stantial évidence, the trial judge remarked: 

"Circumstantial évidence, If complète, may be aa concluslve and con- 
vincing as direct or positive évidence of eyewitnesses. When it is strong 
and satisfactory, the jury should consider it falrly, neitlier enlarging nor 
belittling Its force." 

What the court meant, evidently, and must be understood as hav- 
ing said, was that, if the chain of circumstances relied upon to 
estabhsh the défense of suicide was unbroken, it would be as con- 
cluslve and convincing as positive or direct évidence. Circumstan- 
tial évidence is often referred to by the courts as a chain of cir- 
cumstances which, to hâve the greatest probative force, must be 
complète or unbroken, in the sensé that each fact or circumstance 
relied upon must be consistent with ail others, and that ail must 
point in the same direction, and lead to the same conclusion. This, 
we hâve no doubt, was what the court meant when it remarked 
that such évidence, "if complète," is as conclusive as direct évi- 
dence. The instruction in question was not so far erroneous or 
misleading as to warrant a reversai of the judgment. 

Another error complained of arose out of the following facts: 
While the case was on trial at the city of Little Rock, Ark., and 
four or five days before a verdict was rendered, a daily newspaper 
published in that city gave an account of an interview with a nephew 
of the deceased. The article was sensational in its character, and 
entitled : 

"Noted SIsipper Case— Insurance Phase Now on Trial in the United States 
Court— Hlstory of tlie Case Revlewed— Two Negroes were Lynched for 
Murderlng Skipper— Insurance Company Claims Suicide." 

Among other things, the article contained a statement that W. 
F. Skipper was foully murdered by James Redd, Alex. Johnson, 
Sam Lusk, and John Bradford, near his mill. When the case was 
fînally submitted to the jury, the court was asked to instruct the 
jury, in substance, that the court's attention had been called to this 
article, and that, if any one of the jurors had read it, they should 
not regard it, or any statement contained in the article, in making 
up their verdict, or be influenced thereby in any way whatever. 
The trial judge decMned to so advise the jury, and, in its charge, 
made no allusion whatever to the article in question. After the 
verdict had been rendered, the publication of this newspaper article 
was made one of the grounds of a motion for a new trial; and 
upon the hearing of this motion an affidavit was submitted, which 
was signed and sworn to by ii of the jurors, wherein they stated 
that they did not read the article in question until after the ren- 
dition of the verdict, nor did they hear any discussion of the facts 
stated therein until after the verdict was rendered. The lower court, 
after hearing arguments upon the motion for a new trial, and the 
afifidavits that were produced in support of the motion and in op- 
position thereto, overruled it. 
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It goes without saying tliat the action of the lower court in over- 
ruling the motion for a new trial is not subject to review by this 
court; iand, as the newspaper article in question formed no part 
of the testimony which was oiifered during the progress of the trial, 
the only question that this court can consider is whether the trial 
judge shoUld hâve taken judicial notice of the publication, and as- 
sumed that the jurors, or some of them, had read it, and, on that 
assumption, should hâve instructed the jurors to disregard it. We 
are of opinion that no obligation rested upon the trial judge to 
take notice of this publication in hîs charge, unless he was advised 
in some authentic manner that the article in question had been 
seen and read by the jurors, or some of them. If they were ignorant 
of its publication and of the contents of the article, as they each 
afterwards testified that they were, any allusion to the subj:ct by 
the court in its charge would doubtless hâve done more harm than 
good. It is not claimed that the court was advised that the article 
had been seen and read by any of the jurors; and, in view of that 
fact, we conclude that it committed no error in reserving for future 
détermination, on a motion for a new trial, where the matter could 
be carefully investigated, the question whether the contents of the 
article were kno\vn to the jurors, or any of them, and had preju- 
dicially afifected the verdict. The action of the lower court on the 
instruction in question, under the circumstances above stated, should 
be regarded, in any event, as largely discretionary, since it was 
much better acquainted with the environment than this court can 
be. We may remark, however, that the trial judge should hâve 
set the verdict aside if he had any reasonable ground to believe 
that the verdict had been influencée by the publication. 

In conclusion, we only deem it necessary to notice specially one 
of the exceptions to the exclusion of testimony which were taken 
at the trial by the défendant company. On th. cross-examination 
by counsel for the défendant company of a witness for the plain- 
tifif below, who appears to hâve been one of the men who served 
on the cor oner 's jury" which investigated the cause of Skipper's 
death immediately after his dead body was found, the witness was 
asked this question : If it was not a fact that on a former occasion, 
when hewas ;testif)nng in the case,: he had not stated, in substance. 
that at the conclusion of the coroner's inquest he and the other 
jurors agreed at first upon a verdict of suicide, until a man by the 
name of Singletpn suggested that if such a verdict was rendered it 
would afïect the insurance on Skipper's life, whereupon the verdict 
was made to read "that he came to his death by a knife wound in 
his throat." The question was excluded, apparently, upon the 
ground that it was an indirect way of introducing in évidence the 
verdict of the coroner's jury. An exception was accordingly taken. 
The record disçloses, however, that immediately after this ruling 
counsel for the défendant company was permitted to ask this witness 
substantially the same question as to what had in fact occurred at 
the inquest, and the witness answered it by saying, in substance, 
that the statement contained in the question propounded to him 
as to what had occurred at the inquest was in part true, and in part 
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uutrue; that he did not know who made the suggestion about the 
insurance ; that it was a consensus of opinion that the jury did not 
know what occasioned Skipper's death ; and that they did not hâve 
any évidence at the time of the sitting of the coroner's jury. He 
further said that it was a five-minute jury, that the jury did not 
make any investigation at the time, that facts which aîterwards de- 
veloped gave them a better understanding of the case, and that 
they were ail practically agreed that he must hâve been murdered. 
He also remarked in the same connection, and in explanation of 
the incident, that a man has a right to change his mind after an 
investigation. If the question that was propounded to this witness 
on his cross-examination and excluded was a proper question for 
any purpose, — as to which we express no opinion, — we conclude 
that the action which was immediately taken by the court, in per- 
mitting the witness to détail in full what did in fact occur at the 
coroner's inquest, cures whatever error was at first committed, and 
deprives the exception of any merit. 

What has been said covers the material questions that hâve been 
presented for our considération which deserve spécial notice. 

Finding no error in the record that would warrant a reversai, 
the judgment of the lower court is affirmed. 

SANBORN, Circuit Judge. I concur in the resuit in this case 
but I do not assent to the proposition that this action on the statu- 
tory bond is in any way afïected by the act of 1893 (Sand. & H. 
Dig. Ark. § 4144), because, in my opinion, this is not an action 
on a policy of insurance. 



CAEEOI.LTON FTJRNITURE MFG. 00. v. AMERICAN CREDIT 
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(Circuit CJourt of Appeals, Second Circuit April 15, 1902.) 

No. 134. 

L Inscrance — CONTBACT — What Law Govehns. 

A contract of Insurance in a New York company was govemed by the 
laws of Kentucky, wtiere the policy was delivered and the premiums 
paid by the insured in that state; and therefore under the Kentucljy 
statute insured' s answers in the application were représentations, and 
not warranties, though the application warranted the answers to be tme. 

i. Same — Misreprbsbntations — Materiality — When Question for Jury. 

Défendant company insured plaintiff against losses on sales to debtors 
having a rating as to capital and crédit in the last published report of 
E. G. Dun & Co. The application, which was made part of the con- 
tract of Insurance, contained the question, "What hâve been yonr gross 
sales and gross losses each year during the last five years?" and it ap- 
peared that plaintifE's actual losses had been greatly in excess of the 
amounts stated in the answer. Held a material mlsrepresentation, as 
matter of law. ; 

8. Same — Effect on Polict. 

A material mlsrepresentation wlll avold an insurance policy, though 
made by mistake, and not with fraudulent intent.i 

a See Insurance, vol. 28, Cent Dig. § 540, 
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4. SaMH— JESTOPPEL. 

Défendant company Insured plalntlff agalnst losses on sales to debtors 
having a ratlng as to capital and crédit In the last published book of B. 
G. Bun & Co. The application contained a question as to the gross 
amount of plalntlfE's losses each year for the flve years last past, and 
the actual amount of plalntlff's losses greatly exceeded the amounts 
stated In the answer. There was évidence that defendant's agent told 
plalntlff the question only called for Information as to losses on sales 
to debtors haVlng the mercantile agency ratlng, and that the answer 
correctly stated the amounts of such losses. Seld that, If the incorrect 
answer was Induced by the agent's misconstructlon of the question, the 
company was estopped to claim that It avoided the policy. 

In Erroi* to the Circuit Court of the United States for the Southern 
District of New York. 

Wm. H. Russell, for plaintifif in error. 
Albert Stickney, for défendant in error. 

Before WALLACE and TOWNSEND, Circuit Judges. 

WALLACE, Circuit Judge. The trial judge directed a verdict for 
the défendant upon the ground that the évidence established the dé- 
fense of a material misrepresentation in the application for insur- 
ance upon which the policy in suit had been issued. The policy in- 
sured the plaintifif fur one year against losses on sales of merchan- 
dise to debtors having a rating "as to capital and crédit in the last 
published book of the R. G. Dun & Company Mercantile Agency"; 
recited that it was issued in considération of the application, "which 
is hereby. made part of the contract"; and the application warranted 
the answers to the questions contained in it to be true. 

Among the questions was this: "What hâve been your gross 
sales and gross losses each year during the last five years ?" The 
answer stated the amount of the gross sales and gross losses for three 
years only, — the years 1891, 1892, and 1893 ; the gross sales as about 
$100,000 yearly, and the gross losses as $498.90 for 1891, $1,041.26 
for 1892, and $818.22 for 1893. The uncontradicted évidence upon 
the trial showed that the gross losses of the plaintifif in 1891, and 
also in 1892, were nearly double the amount stated in the answer, 
and those in 1893 were about 50 per cent, in excess of the amount 
stated. Testimony was given on the trial tending to show that the 
amounts stated in the answers were the correct amount of the plain- 
tifï's losses during the respective years in sales to debtors having 
the mercantile agency rating; that the books of the plaintifif were 
exaniined to ascertain the amount of their losses by the agent of the 
défendant, and the amounts were inserted in the application by the 
agent ; and that the plaintiff signed the application, relying upon the 
représentation of the agent that the question called for information 
only as to those losses, and not for information for losses sustained 
on sales to other debtors. 

We agrée with the trial judge that the contract was a Kentucky 
contract, — the policy having, been delivered and the premiums paid 
at the résidence of the plaintifif, in that state, — and that, because 
the Kentucky statute is the law of the contract, the answers were rep- 
résentations, and not warranties. The statute provides as follows : 
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"AU statements or descriptions in an application for, or policy of , Insurance 
shall be deemed and held représentations, and not warrantles, nor shall any 
misrepresentation, unless materlal or fraudulent, prevent a recovery on the 
policy." 

In construing this statute it was held by the highest court of Ken- 
tucky in Insurance Co. v. Curry, 13 Bush, 312, 26 Am. Rep. 194, that 
it was not its meaning that a représentation could not be made a 
warranty by the express contract of the parties, and where this had 
been donc the statute did not reach the case; but this décision was 
disapproved and distinctly overruled subsequently by the same court 
in Insurance Co. v. Rudwig, 80 Ky. 223, and that décision has been 
followed in ail the later décisions of the court of last resort. In- 
surance Co. V. Kearnan, 83 Ky. 468; Insurance Co. v. Wigginton, 
89 Ky. 330, 12 S. W. 668, 7 L. R. A. 81 ; Insurance Co. v. Daviess' 
Ex'rs, 87 Ky. 547, 9 S. W. 812. 

Adopting, as we must, the construction placed upon this statute 
by the highest courts of the state, the first questions that arise are 
whether the misrepresentation as to the gross losses for the three 
years was a material one, or one the materiality of which should hâve 
been left to the jury. That it was untrue, and departed so widely 
froni the truth as to constitute a substantial déviation, was so clearly 
proved that a verdict to the contrary could not be permitted to 
stand. It is uniniportant whether a misrepresentation has been made 
with a fraudulent intent, or by inadvertence or mistake, if it has been 
one which induced the insurer to enter into the contract. An im- 
material misrepresentation, unless in reply to a spécifie inquiry, or 
made with a fraudulent intent, and influencing the other party, will 
not impair the contract. But if the risk is greater than it would 
hâve been if the représentation had been true, according to the weight 
of authority, if untrue it avoids the policy, even though it was hon- 
estly made. Phil. Ins. §§ 537-542. In Carpenter v. Insurance Co., i 
Story, 57, Fed. Cas. No. 2,428, it was said by Judge Story : 

"A false représentation of a materlal fact Is, according to well-settled prin- 
ciples, sufflcient to avoid a policy of Insurance underwritten on the faith 
thereof, whether the false représentation be by mistake or design." 

Where a doubt exists as to the materiality of the représentation, 
it is a question of fact for the jury. But in this case, having been 
made in reply to a spécifie inquiry, and warranted to be true, and 
having been in respect to a fact which certainly had an important 
bearing in estimating the probabilities of loss arising from the risk, 
we entertain no doubt that it was material, and that the court be- 
low did not err in holding it to be material, as a matter of law, and, 
being untrue, a défense to the action, whether intentionally so or 
not. Armour v. Insurance Co., 90 N. Y. 450 ; Burritt v. Insurance 
Co., 5 Hill, 188, 40 Am. Dec. 345 ; Gates v. Insurance Co., 2 N. Y. 
49. 

The défendant, by its question, sought for information of the ratio 
which the plaintifï's yearly losses bore to its yearly sales, — -a fact 
indicating, to some extent, at least, the measure of prudence and 
good judgment exercised by the plaintifï in extending crédit to its 
customers, and calculated to influence the amount of the premiums 
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to be demanded; and the value oî this information was not împaired 
becftuse ,th« défendant contemplated insuring only the crédits rated 
on the bocks of a particular mercantile agency, and not ail the crédits 
of the plaintiff. 

The rériiaîning question in the caSe ié whether, because the agent 
of the defétfdant was in part responsible for the misrepresentation, 
and the plaiiitiff signed the application under a misapprehension in- 
duced by the erroneous construction placed by the agent upon the 
nieanirijg of the inquiry answered, the défendant was estopped from 
availing itself of the défense. If thèse facts efifect an estoppel, the 
casé should hâve been submitted to the jury, as there was évidence 
which would hâve authorized them to find for the plaintiflE upon this 
issue. 

There was fio provision in the policy making the agent effecting 
the insurance the agent of the insured, and the single inquiry is 
whether the plaintifï was responsible for accepting the construction 
placed upon the question and answejred by the defendant's agent, or 
whether the responsibility for the agent's act in this regard rests upon 
the défendant. This question has been distinctly passed upon in 
décisions the authority of which are çontrolling upon this court. In 
Insurance Co.v. Wilkinson, 13 Walï. 222, 20 L,. Ed. 617, where the 
agent of thè insurer had inserted an erroneous answer to a certain 
question in the application, and the insured signed the application 
relying upon the judgment of the agent, and in ignorance of the 
fact stated, the court held that the insurer was estopped from a 
défense of breach of warranty, saying, "For the insurer to insist 
that the policy is void because it contains this statement would be 
an act of bad faith, and of the grossest injustice and dishonesty." 
In Insurance Ço. v. Chamberlain, 132 U. S. 304,^ 33 L. Ed. 341, it 
was held that when the agent of an insurance company fills up the ap- 
plication, or makes misrepresentations or gives advice as to the char- 
acter of the answer to be given by the applicant, his acts in thèse re- 
spects are the acts of the insurer, and are not to be attributed to the 
insured. In that case one of the questions propounded in the ap- 
plication was: "Has the applicant any other insurance on his 
life; if so, what, and for what amounts?" The answer was: "No 
other." The answer was written by the insurer's agent, and the 
agent, in answer tO inquiries by the applicant, told him that insur- 
ance in cO'Operative societies was not considered insurance, and that 
the question was properly answered; and thereupon the insured 
signed the application. The insured had other insurance in co-op- 
érative societies, and the insurer set up the misrepresentation as a 
défense to an action on the policy. Upon the trial the court charged 
the jury that if they found, upon the évidence, that the applicant 
fully and fairly stated the facts in regard to the insurance in co-^op- 
erative conipanies to the agent, and the agent, knowing ail thèse 
fatts, v»rote the answer in the applicationnas it was contained there- 
in, tli* défendant was estopped from making a défense by reason of 
the fact that the insured did hâve insurance in co-operative com- 
panies. This instruction was approved by the suprême court, and 
the court held that the insurer was bound by the construction placed 

» 10 Sup. et. ST. 
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upon the question by its agent, and was "estopped by every prin- 
ciple of justice from saying that its question embraced insurance in 
co-operative associations." 

In McMaster v. Insurance Co., 183 U. S. 25, 22 Sup. Ct. 10, 46 

L. Ed. , the policy for life insurance was dated December 18, 

1893, and recited that its considération was the payment in advance 
01 the first annual premium, and the payment of a like sum "on the 
I2th day of December" in every year thereafter during the con- 
tinuance of the policy, and allowed a grâce of one month for the 
payment of the premiums subséquent to the first. The pohcy was 
deiivered to the insured by the agent December 26, 1893, and the 
insured then asked the agent if the poHcy would insure him for the 
period of 13 months. The agent replied that it did so insure him, 
and thereupon the insured paid the agent the first premium in full. 
The insured died January 18, 1895, not having paid any further pre- 
miums ; and the company defended an action on the policy upon the 
ground that the policy expired January 12, 1895, — being 12 months 
from December 12, 1893, with the month of grâce added. The court 
held that the insured had the right to rely upon the agent's as- 
surance that the policy would be in force for 13 months, that his 
omission to read the policy did not afifect the opération of the estop- 
pel, and that, as he died before the expiration of the 13 months, the 
insurer was liable. 

It is impossible to distinguish the présent case from Insurance Co. 
V. Chamberlain. The plaintifï may well hâve supposed that the in- 
quiry about the gross losses referred to those of the class which were 
to be insured. If plaintifï was led to this belief by the defendant's 
agent, and signed the application upon that understanding, the de- 
fendant ought not to be permitted to assert a différent meaning to 
the inquiry. We conclude that the court should hâve submitted to 
the jury the facts of which the estoppel is predicated 

Tlie judgraent is reversed. 



MOHRSTADT v. MTJTUAL LIFE INS. CO. OF NEW YORK. 
(Circuit Ctourt of Appeals, Eighth Circuit. March 17, 1902.) 
* No. 1,594. 

LlFB InSDHANCB — CONTHACT OF InSCRANCE — CONSTRUCTION OP ReCEIPT. 

An application was given to a local agent of défendant, a life insurance 
Company, for a policy of insurance on a certain plan. The applicant also 
deiivered his note to the agent for the amount of the first annual premium 
on such policy, and was given a receipt on a form prescribed by défend- 
ant, which contalned the following provision: "Said policy of Insurance 
to take effect and be in force from and after the date hereof, provided 
the said application shall be aecepted by the said company; but, should 
the same be declined or rejected by said company, then the full amount 
hereby paid shall be returned to applicant upon the delivery of this re- 
ceipt" Défendant declined to issue the policy applied for, but issued 
one on a différent plan, and forwarded it to be submitted to the appli- 
cant; but he died before it had been submitted, and without having 
been notified of defendant's action. •Béld, that the receipt did not con- 

115 F.— « 
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stitute a contract for temporary Insurance, to remain In force nntll snch 
tlme as défendant should act on the application, but was merely a quall- 
fled acceptance of the rlsk, — ^the Insurance to become effective only If 
the application was approved by défendant, — and that the same havlng 
been, in efCect, rejected, there was no contract of Insurance by whlch 
défendant was bound. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

M. R. Smith (William S. Anthony, on the brief), for plaintiff in error. 
James A. Seddon (James L. Blair and George T. Weitzel, on the 
brief), for défendant in error. 
Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. The facts on which the décision of this 
case hinges are thèse : 

On December i6, 1897, Simon Lederer, a local agent of the Mutual 
Life Insurance Company of New York, the défendant in error, whose 
office was at Poplar Bluff, Mo., solicited Thomas A. Thompson to 
take out a policy of life insurance in his company, with such effect that 
on that day the deceased, at Dexter, Mo., signed an application for 
a policy. The application which was so signed described the kind of 
policy that was applied for, and the amount thereof, as follows : 

"I hereby apply for Insurance on my llfe on the Ilfe plan; ( ) years' 

payments; twen^-year distribution. Amount, $5,000." 

The annual premium on such a policy as was described in the appli- 
cation, according to the company's table of rates, amounted to $102.50. 
Contemporaneously with the signing of the application, the deceased 
executed and delivered to the agent his note for $102.50, representing 
the amount of the first annual premium ; and a receipt was delivered to 
the deceased by the agent, which was in the following form : 

"The Mutual Llfe Insurance Company of New York. Baker Brothers, Gen- 
eral Agents, No. 421 Olive St., St. Louis, Mo. 

"Am't Premium, $102.50. Insurance, $5,000. 

"No. 5,260. Dexter, Dec. 16. 1807. 

"Received from Thomas A. Thompson one hundred and two and "Vioo 
dollars, for the flrst annual premium on his application for a policy of Insur- 
ance in the Mutual Llfe Insurance Company of New York, for five thousand 
dollars, on the llfe of Thomas A. Thompson. Said policy of Insurance to take 
effect and be In force from and after the date hereof , provided the said appli- 
cation shall be accepted by the said compady; but, should the same be de- 
clined or rejected by said company, then the full amount hereby pald wlil 
be returned to applicant Upon the dellvery of thls receipt Thls receipt will 
be vold when applicant Is notifled that a policy has not been issued, and 
shall not be valld for any other considération than cash actually pald. 

"Baker Brothers, Gen'l Agents, 

"By Simon Lederer." 

Across the face of this receipt was the following indorsement: 

"Counterslgned «t Dexter, Mo,, by Simon Lederer. Thls receipt is vold If 
Issued after January 31, là98." 

The application so signed by the deceased was forwarded, together 
with the médical examination, to the gênerai agents of the company 
at St. Louis, Mo., and thence to the home office, in New York, for 
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acceptance or rejection by the company, according to the usual course 
of business. The application and médical examination were received 
at the home office December 20, 1897. The company declined to issue 
such a policy as was described in the application (that is to say, a policy 
"on the life plan ; twenty-year distribution") ; but it did make out a 
policy on what is termed the "endowment," as distinguished from the 
"Ufe," plan, the premium whereon was greater, amounting to $243.50 
annually. This policy was mailed to the company's agents in Missouri, 
to be submitted to the deceased ; but, when it reached the local agent 
at Poplar Bluff, it seems to hâve been accompanied with no letter of 
explanation, and as it was not the kind of policy appUed for, and called 
for a higher rate of premium, the local agent wrote to the company 
for an explanation, and was advised that it was the best the company 
could offer ; the company declining to issue a policy on the life plan at 
the lower rate, because of the early death of some of the decedent's an- 
cestors. Before the endowment policy was tendered to the deceased 
for his acceptance or rejection, and before he was aware that such a 
policy had been mailed to the local agent, he died, or committed 
suicide; his death taking place about January 13, 1898. The endow- 
ment policy was thereupon returned to the company and canceled, but 
it seems that after Thompson's death his widow tendered the amount 
of the premium on the endowment policy, to wit, the sum of $243.50, 
and demanded the delivery of that policy, but the tender of the money 
was rejected. On this state of facts, concerning which there was no 
dispute, the trial court directed a verdict for the défendant. The ques- 
tion to be determined by this court is whether such a direction was 
proper. 

We are of opinion that the exécution of a policy on the endowment 
plan by the défendant company, and the mailing of such a policy, tô 
be submitted to the deceased, cannot be construed as an acceptance 
by the défendant company of the application or proposition for Insur- 
ance which was submitted in the first instance by the deceased, but 
that it was, in légal efïect, a rejection of such proposai, even if it had 
been rejected in no other way. The deceased ofïered to enter into 
a contract of Insurance of a spécial kind; that is to say, to take a 
policy on which premiums in the sum of $102.50 should be paid an- 
nually during his lifetime, such dividends as accrued thereon to be paid 
or distributed at the expiration of 20-year periods. The company, on 
its part, by the exécution of the endowment poHcy, proposed to enter 
into a contract of a widely différent character, — one in which the 
policy was to be fully paid up in 20 years ; each annual premium being 
$243.50, or more than twice the amount of the annual premium which 
the deceased had proposed to pay. The contract evidenced by the en- 
dowment policy could not become binding upon either party until it 
was submitted to the deceased, and accepted byhim as a substitute 
for the contract which he had proposed to enter into. In other words, 
it was a counter proposition for a différent kind of Insurance ; and as 
it did not reach the deceased in his lifetime, and was not accepted by 
him, and could not be accepted by any one in his behalf after his death, 
the minds of the parties never met upon such a contract as the com- 
pany proposed. Travis v. Insurance Co., 43 C. C. A. 653, 104 Fed. 
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486, and cases there cited; Insurance Co. v. Young's AdmV, 90 U. S. 
85, 23 L. Ed. 152. 

Such difficulty as we hâve encountered in the case arises over the 
interprétation of the foregoing receipt, dated December 16, 1897, 
sometimes termed a "binding receipt." If the true construction of 
that receipt be that Thompson was to be regarded as insured in the 
sum of $5,000, at an annual premium of $102.50, until such time as 
the conipany had considered his appHcation, and announced its déter- 
mination to accept or reject the risk, then, in our opinion, the Com- 
pany could not terminate the temporary risk so assumed by the re- 
ceipt otherwise than by a notice, brouglat home to the insured in his 
Hfetime, that his proposition was rejected. In that view of the case, 
the duty of giving such a notice would rest upon the company, and 
the risk would continue until the duty was discharged. On the other 
hand, if the true construction of the receipt be that the risk was to 
commence on December 16, 1897, if the application for insurance on 
the terms proposed was accepted at the home office, and that in no 
event was the deceased to be regarded as insured until the application 
was scrutinized and accepted, then no right of recovery was shown, 
according to our view of the testimony, because it is clear that the 
company did reject the application for insurance on the terms pro- 
posed, and took the proper steps to advise the deceased of the fact 
with reasonable diligence. The receipt, as it will be observed, con- 
tains the stipulation, "said policy of insurance to take efifect and be in 
force from and after the date hereof, provided the said application 
shall be accepted by said company." The natural interprétation of 
this clause would seem to be that the word "provided" was used, as 
it generally is, in the sensé of "if," and that the risk was to take efïect 
as of the date specified "if" the application, on examination and 
approval at the home office, was accepted, and only in that event. 
When that was donc the company was wilhng that the risk should 
commence as of the date of the receipt, although the exécution of the 
policy, embodying ail of the terms of the contract, might be delayed 
for a considérable period. The opposite construction of the receipt, 
above suggested, not only runs counter to the usual meaning of the 
vvords employed to express the agreement of the parties, but it in fact 
arms local agents with a power not usually intrusted to them, — to 
saddie the company with large liabilities for temporary insurance be- 
fore the chief médical officers of the company hâve had any oppor- 
tunity to examine and approve such risks. A receipt identical in 
foi'm with the one now under considération, and issued by the same 
company, was before the suprême court of the United States for 
construction in a case heretofore cited (Insurance Co. v. Young's 
Adm'r, 90 U. S. 85, 106, 23 L. Ed. 152) ; and the court held, as we 
construe the opinion, that a receipt in such a form is not an absolute 
assumption of a risk temporarily (that is to say, until such time as 
the application is accepted or rejected), but that it is a qualified ac- 
ceptance ; the risk taking effect only in the event that the appHcation 
is accepted, and that the company elects, after examining it, to issue 
such a policy as is applied for. The language of the court in that 
behalf was as follows : 
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*'Tbe receipt of the 5tli of June |vas the initial step of the parties. It 
reserved the al)solute right to tlie cimpany to accept or reject the proposi- 
tion -wliicli it contained. There was a necessary implication that, if it 
were accepted, the response and acceptance were to be by a policy in con- 
formity with the terms specified in the receipt, as far as they exteuded, and, 
beyond that, in the usual form of such instruments as issued by the company. 
But it was clearly within the power of the company, under the condition ex- 
pressed, whally to reject the application, without giving any reason, or to 
accept the proposition with such modiflcations of the terms specified, and of 
the usual conditions of such policies, as it might see fit to proscribe. The 
entire subject was both affirmatively and negatively within its choiee and dis- 
crétion. The acceptance was a qualifled one, and there was none other." 

Learned counsel for the plaintifï in error says that the chief ques- 
tion in the case is whether it was not the duty of the défendant com- 
pany to notify Thompson that his appHcation for insurance had been 
refused. With référence to this proposition, it may be said that we 
hâve already intimated our opinion that it would hâve been necessary 
to notify the deceased of the rejection of his appHcation, provided it 
had entered into a contract with him for temporary insurance until 
his appHcation was acted upon ; but, as no such agreement for tempo- 
rary insurance was made or intended, it follows that the company 
took aU of the necessary steps to notify the deceased of the rejection 
of his proposition and the fact that he died before receiving such 
notice is immaterial. In the case entitled Commercial Union Assur. 
Co. V. State, 113 Ind. 341, 15 N. E. 518, there was a complète oral 
contract oi insurance, and notice to the insured was held to be nec- 
essary to terminate the contract. And in the case of Halle v. Insur- 
ance Co. (Ky.) 58 S. W. 822, the court found that there was a com- 
plète oral agreement for temporary insurance and that this contract 
continued in force pending a proposition by the company to make 
a différent contract than the one applied for, or, in other words, until 
there had been a final termination of the pending negotiations. The 
case at bar rests entirely upon the construction of what is termed the 
"Binding Receipt," and is distinguishable from the cases last referred 
to for the reason that by the terms of the receipt — from which any 
contract of insurance existing between the parties must arise — the 
défendant did not agrée to assume any risk on the life of the deceased 
until it had accepted his application, which appHcation it never did 
accept. 

Finding no error in the record, the judgment of the lower court is 
afïirmed. 



McLOTJGHLIN v. RAPHAËL TUCK & SONS 00. 

(Circuit Court of Appeals, Second Circuit. April 8, 1002.) 

No. 8. 

Penalties— Palsb Notice of Copthight— Extraterkitohial Effkct dp 
Statut». 

Eev. St. TJ. S. § 4963, provides that "every person who shall insert 
or lœpress" a false notice of copyright "in or upon any booli • • * 
for which he has not obtained a copyright in the United States" shall 
be liable to a penalty. Défendant imiwrted from Germany and sold in 
the United States boolss bearing a false copyright notice, which had 
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been Impressed on them by the ptfclisher in Germany by defendant's 
authoflzation; Beld, that defendanf was not Uable to the penalty, the 
statute havlng no extraterrltorial effect 
S. Saub. 

Act March 3, 1897, amendlng Rev. St. § 4968, subjects to the penalty. In 
addition, erery person "who shall knowlngly issue or sell any article" 
bearlng such f aise notice of copyright, "provlded, that this act shall not 
apply to any Importation of or sale of such goods brought into the United 
States prior to the passage hereof." The books in question were Im- 
ported prier to the passage of the act, but part of them were sold in 
the United States after Its passage. Held, that such sale did not make 
défendant Uable to the penalty. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 
See 99 Fed. 562. 

A. Bell Malcomson, for plaintif! in error. 
Louis C. Raegener, for défendant in error. 

Before WALLACE, SHIPMAN, and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge. This is a writ of error by the plain- 
tiflf in the court below to review a judgment for the défendant upon 
a verdict rendered by the direction of the court. The action was 
brought to recover penalties because of the sale by the défendant 
of certain books upon which were impressed a false notice of copy- 
right. The complaint sets forth 83 causes of action. Of thèse the 
first 72 allège that the défendant published and issued in August, 
1896, at the city of New York, a book or booklet, and in or upon 
said book did knowingly insert and impress a false and fictitious 
notice that the same was copyrighted. The remaining 11 causes 
of action allège that the défendant in April, 1897, at the city of New 
York, did knowingly issue and sell a certain book or booklet bearing 
a false and fictitious copyright notice. 

The first ^^2 causes of action are founded upon the statute as it 
read before the amendment of March 3, 1897. The 11 remaining 
causes of action are founded upon the amended statute. 

Prior to the amendment of March 3, 1897, the statute (Rev. St. 
§ 4963) subjected "every person who shall insert or impress such 
notice, or wofds of the same purport, in or upon any book * * * 
for which he has not obtained a copyright in the United States," 
to a penalty of $100, recoverable one-half for the person who shall 
sue for such penalty and one-half for the use of the United States. 
By the amendment of 1897 the statute was extended so as to sub- 
ject to the penalty not only every person who inserts or impresses 
such false notice of copyright upon any book, but also every person 
"who shall knowingly issue or sell any article" bearing such a false 
notice, "provided, that this act shall not apply to any importation 
of or sale of such goods or articles brought into the United States 
prior to the passage hereof." 

Upon the trial of the action ît appeared that the défendant im- 
ported in 1896, from a foreign country, the books described in the 
several counts of the complaint ; that thèse books bore a false copy- 
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right notice ; that this notice was impressed upon them in Germany 
by the publisher, by the authorization of the défendant; and that 
in 1896 the défendant sold in this country the books described in 
the first 72 counts of the complaint, and subséquent to March 3, 
1897, sold in this country the books described in the il remaining 
counts. 

We are of the opinion that the court below correctly ruled that 
upon the facts shown the défendant was not liable. Treating the 
insertion of the copyright notice in Germany as the act of the de- 
fendant, the act was not within the purview of the statute. The 
pénal laws of one state or sovereignty can hâve no opération in an- 
other. As said in Flash v. Conn, 109 U. S. 376, 3 Sup. Ct. 263, 27 
L. Ed. 966, "They are strictly local, and affect nothing more than 
they can reach." In Charles v. People, i N. Y. 180, the court said: 
"Our législature has no extraterritorial jurisdiction ; and when it 
forbids, in unqualifîed terms, the doing of an act, it must always be 
understood that the thing is only forbidden within this state." Un- 
til the amendment of 1897 the importation or the sale of an imported 
book having a copyright notice known to be false impressed upon 
it was not prohibited, and the défendant, in bringing the books hère 
and selling them hère, was within its légal right, however reprehen- 
sible its conduct may hâve been. The défendant did not violate the 
statute by impressing the false notice upon the books in Germany, 
nor by selling the books in this country knowing the false notice to 
hâve been impressed upon them. It committed an act in Germany, 
which, if it had been done hère, would hâve been pénal ; but nothing 
which was done by it hère was prohibited in the statute in force in 
1896, nor did it by doing both of thèse things alter the statutory 
character of either act. The statute did not reach the case, and is 
not to be extended by interprétation to a transaction outside its 
scope. It was doubtlcss in récognition of the defect in the statute, 
and of the facility with which it could be evaded by unscrupulous 
book dealers, that the amendments of 1897 were passed. The sale 
of the books by the défendant subséquent to the amendment would 
probably hâve subjected the défendant to the penalty had not the 
proviso industriously excluded such a sale from the opération of the 
amendment. 

The judgment is afïirraed. 



In re GARŒWICH. 

(Circuit Court of Appeals, Second Circuit Aprll 22, 1902.) 

No. 125. 

BaNKBUPTCT— CONDITIONAL SALE— TlTI,E VeSTINO IK TrCSTBE. 

Under Bankr. Act, § 70, providing that the tltle of the bankrupt shall 
vest In the trustée to "ail property, which prlor to the flUng of the péti- 
tion he could by any means hâve transferred or which mlght hâve been 
levled upon and sold under judlcial process agalnst him," where goods 
were sold to the bankrupt on crédit, and wlth the understanding that 
tbe tltle to 8uch of them as sbould not be sold by bim should remain 
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In the vendor until the payment of the purchase price, the title thereto 
vests In the trustée. 

Pétition to Revïew an Order of the District Court of the United 
States for the Southern District of New York. 

Léo Levy, for petitioner. 
H. Lînley Johnson, opposed. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALEACE, Circuit Judge. This is a pétition for the review of 
an order of the district court as a court of bankruptcy directing the 
trustée to return to the United Shirt & CoUar Company certain goods, 
wares, and merchandise claimed by that company to belong to it, and 
claimed by the trustée to be a part of the bankrupt's estate. The 
goods were sold to the bankrupt by the United Shirt & Collar Com- 
pany upon crédit, and upon the understanding that the title to such 
of them as should not be sold by the bankrupt should remain in the 
vendor until the payment of the purchase price. The court below 
adopted the conclusion of the référée in bankruptcy, and an excerpt 
from the opinion of the référée will sufficiently disclose the facts and 
the légal theory upon which the order was based, and is as follows: 

"I understànd that a trustée in bankruptcy can maintaln an action to set 
aside a fraudulent transfer of property whether a judgment has been pre- 
viously recovered by a créditer or not. But the case of an ordlnary con- 
dltlonalisale, or an ordlnary ehattel mortgage. wlilch is wlthout fraud, but 
is claimed to be vold for noncompliance wlth the act requirlng such instru- 
ments to be flied, stands obTlously upon a différent footing. In the case at 
bar there Is nothlng to Indieate any fraud In the transaction between the 
United Shirt & Collar Company and the bankrupt, and the question simply 
is whether the trustée has a better title to the conslgned goods than the 
bankrupt had. There is no évidence that there are any judgments against 
the bankrupt, and the schedules and proofs of claims tend to show that there 
are none. TJnder thèse circumstances I thlnk that the case In re New 
York Economlcal Printlng Oo., 49 C. 0. A. 133, 110 Fed. 514, Is décisive." 

In Re New York Economical Printing Company this court held 
that a chatte! nioftgage executed in gdod faith, and valid as between 
mortgagor and mortgagee, did not become void as against a trustée 
in bankruptcy by the failure of the mortgagee to refile the mortgage 
in conipliance with the provisions of the state statute; and that in 
such case the trustée took no better title to the property than the 
bankrupt had at the time of the filing of the pétition, unless there 
were creditors or a créditer at the time who were entitled to attack 
the mortgage as fraudulent, and in that event it was void as against 
the trustée only to the extent of the claims of such creditors. That 
décision proceeded upon the theory that, upon the construction of the 
statute placed upon it by the highest court of the state, such a mort- 
gage was valid as to ail the world except as to purchasers without 
notice and creditors who were in a position by attachment or exécu- 
tion to seize the property. In Southard v. Benner, 72 N. Y. 424, 
the court, speaking of this statute, said: 

"The noncompliance wlth the statute merely Imposing a new condition 
to the valldity of ehattel mortgagès for the protection of the particular 
classes mentloned, and not involvlng the question of fraud or fraudulent 
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intent, may well be restiicted In its opération to the Indlviduals for whose 
immédiate protection it was passed." 

Thèse considérations can hâve no just application to a rnortgage 
or other transfer of personal property, which, at its inception, was 
intended by the parties, or presumed by law to be intended, as a fraud 
upon creditors or purchasers. 

It is the settled law of this state that personal property may be 
sold and delivered under an agreement for the payment of the price 
at a future day, and the title by express agreement remain in the 
vendor until the payment of the purchase price. In such a case the 
payment is strictly a condition précèdent, and until the performance 
the title does net vest in the buyer. It is one of the exceptional cases 
in which the law tolérâtes the séparation of the apparent from the 
real ownership of chattels when the honesty of the transaction is made 
to appear. But when the purpose for which the possession of the 
property is delivered is inconsistent with the continued ownership of 
the vendor, the transaction will be presumed fraudulent as against 
purchasers and creditors. The transaction will be deemed merely 
colorable, and the title to hâve been vested absolutely in the buyer. 
Luddon v. Hazen, 31 Barb. 650 ; Frank v. Batten, 49 Hun, 91, i N. 
Y. Supp. 705 ; Bonesteel v. Flack, 41 Barb. 435. When the property 
is delivered to the vendee for consumption or sale, or to be dealt 
with in any way inconsistent with the ownership of the seller, or so 
as to destroy his lien or right of property, the transaction cannot 
be upheld as a conditional sale, and is a fraud upon the creditors 
of the vendee. Even in the case of a chattel mortgage, when it is 
understood between the mortgagor and the mortgagee that the mort- 
gagor may sell the chattels in his business, and use the proceeds, 
the transaction is fraudulent in law as against the creditors of the 
mortgagor. Such an arrangement, if expressed in the instrument, 
uefeats its essential nature and qualifies as a mortgage, so that, in 
a légal sensé, it is not a security, but merely the expression of a con- 
fidence by the mortgagee in the mortgagor; and, if made, but not 
expressed in the instrument, is equally vicions, if not more suggestive 
oi a fraudulent purpose. 

We think that the court below erred in viewing the case as one 
in which there had been a valid conditional sale good as against cred- 
itors. If the sale had been of that character, we think the décision 
would hâve been correct; but, being a fraudulent one, it was void 
as to the trustée. Under the présent bankrupt act, as under previous 
bankrupt acts, the trustée takes the property of the bankrupt, in cases 
unaffected by fraud, in the same plight and condition that the bank- 
rupt himself held it, and subject to ail the equities impressed upon it 
in the hands of the bankrupt, except in cases where there has been 
a conveyance or incumbrance of the property which is void as against 
the trustée by some positive provision of the act. Winsor v. McLel- 
lan, 2 Story, 492, Fed. Cas. No. 17,887; Allen v. Massey, 17 Wall. 
351, 21 L,. Éd. 542; Donaldson v. Farwell, 93 U. S. 631, 634, 23 L. 
Ed. 993; Yeatman v. Institution, 95 U. S. 764, 24 L. Ed. 589; Adams 
V. Collier, 122 U. S. 382, 7 Sup. Ct. 1208, 30 L. Ed. 1207; Norton 
V. Hood, 124 U. S. 20, 8 Sup. Ct. 357, 31 L. Ed. 364; Chattanooga 
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Nat. Bank v. Rome Iron Co. (C. C.) 102 Fed. 755. It îs not the 
meaning of the présent act that the institution of proceedings in bank- 
ruptcy should secure immunity to the title of fraudulent vendors or 
mortgagors, and deprive creditors of a resort to property out of 
which, but for the proceeding, they could hâve satisfied their claims. 
Section 70 déclares in express terms that the title of the bankrupt 
shall vest in the trustée to "ail property which prior to the fîling of 
the pétition he could by any means hâve transferred or which might 
hâve been levied upon and sold under judicial process against him." 
That language is sufficiently cbniprehensive to vest the trustée with 
title to ail property of the bankrupt as against the fraudulent title of 
another. 
The order is reversed, with costs. 



CITY OF KEARNEY y. WOODKUPF. 

fClrcnlt Court of Aopeals, Elghth arcuit Aprll 14, 1902.) 

No. 1,616. 

1. MimiciPAi. Bonds— BoHA FnsE Pubchasee— Public Improvbmeiîts— Public 
Aid. 

"Where bonds were Issued by a munlclpallty "for the purpose of aldlng 
the K. Canal & Water Supply Co. In the construction of a canal for Ir- 
rigation and water power purposes," under Comp. St, Neb. § 5491, de- 
claring that canals and otier works for Irrigation and water power pur- 
poses shonid be works of Internai improvement and under section 3506, 
authorizing municipal corporations to ald in works of Internai Improve- 
ments by the Issuance of bonds not exceedlng 10 per cent, of tbe as- 
sessed value of thelr taxable property, a bona flde purchaser of sueh 
bonds In the open market was only bound to ascertain whether the 
Issue was In excess of the 10 per centj llmit, beyond whlch he was en- 
tltled to rely on the récitals of the bonds that ail antécédent steps neces- 
sary to valldate the securltles had been taken. 

3. Same—Statutes— Construction. 

Comp. St. Neb. § 54Ô1, déclares that "canals and other works con- 
strueted for Irrigation and water power purposes or both, are hereby 
declared to be works of Internai improvement"; and section 3506 au- 
thorlzes the Issuance of bonds by municipal corporations to ald In the 
construction of any railroad or other work of Internai Improvement, etc. 
■Beld, that that part of the statute declaring the construction of canals 
for water power purposes to be a public Improvement was not Invalid 
on the ground that a canal eonstructed for such purpose might be de- 
voted primarily to prlvate uses, since the act dld not authorize the ex- 
tension of public ald to the création of a water power used for prlvate 
gain alone, but should be construed only to authorize such ald to the 
construction of waterworks devoted to public uses, and other Incldental 
objecta not prejudielal to the public Interest. 

8. Samb— POPULAK Vote— Sdbmission of Question. 

Where bonds Issued to ald In the construction of an Irrigation ditch 
recited that they were Issued after submission to popular vote of a 
proposition to issue them for the purpose of aldlng In the construction 
of a canal for irrigation and water power purposes, It was no défense 
to an action by a bona flde purchaser, based thereon, that the proposi- 
tion submitted was not the same as that recited in the bonds. 

In Error to the Circuit Court of the United States for the District 
of Nebraska, 
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Thls Is an action on coupons clipped from certain municipal bonds whlch 
were issued by the city of Kearney, in the state of Nebraslia; said bonds 
being in the foUowing form: 

"Ko. . fl.OOO.OO. 

"United States of America, 

"State of Nebraska, County of Buffalo, 

"City of [eut] Kearney. 

"Bond. 

"The clty of Keamey, in the county of Buffalo, state of Nebraska, ac- 
knowledges Itself indebted to the bearer in the sum of one thousand dollars, 
which said city promises to pay to the holder hereof, at the office of the 
treasurer of the city of Kearney aforesaid, on the flrst day of May, 1914, 
and aiso interest thereon at the rate of tlve per cent, per annum, payable 
semiannually, on the first days of May and November of each year after the 
date hereof, until said principal sum shall be paid, on présentation of the 
annexed interest coupons at the office of the treasurer of said city. Thls 
bond is one of a séries of sixty of llke ténor issued to bearer for the purpose 
of aiding the Kearney Canal and Water Supply Company in the construction 
of a canal for irrigation and water power purposes. The question of Issulng 
this bond, and others of said séries, amounting in the aggregate to sixty 
thousand dollars, was submitted by the mayor and council of said clty of 
Keamey to a vote of the légal voters of the clty aforesaid at an élection 
duly ordered and held on the Srd day of April, A. D. 1894, at whlch said 
élection more than two-thlrds of the votes cast were In favor of the proposi- 
tion to issue said bonds, whlch fact, and ail other facts necessary to the 
légal issue of the bonds, the mayor and council of said clty, upon a canvass 
of the votes cast at such élection, found to be the case. Ail the requirements 
of the constitution and laws of the state of Nebraska necessary to authorlze 
the issue and delivery of the said bonds hâve been in ail respects complied 
wlth, and they were issued and delivered by the proper authorities of said 
clty, upon an order of the mayor and council thereof, duly passed and en- 
tered accordingly. 

"In witness whereof, the said city of Kearney has caused thls bond to be 
slgned on Its behalf by the mayor of said clty of Kearney, attested by the 
clerk and the seal of said city affixed at the office of the clerk of said clty, 
this flrst day of May, 1894 

"C. A. Prescott, Philip Brady, 

"City Clerk. Mayor." 

The entire issue of bonds to the amount of $60,000, with the coupons at- 
tached, were sold by the city of Kearney on September 26, 1894, to E. D. 
Shepherd & Co., of New York City, for 90 cents on the dollar of their par 
value, and the money therefor, amounting to $54,000, was recelved by the 
clty. A number of the bonds from whlch the coupons in suit were detached 
were subsequently purchased in the open market by Samuel D. WoodrufC, 
the défendant in error, who was the plaintlff below. Previous to the Issue 
of thèse bonds the législature of the state of Nebraska had passed an act 
(vide section 5491, Comp. St. Neb. 1899) declaring that "canals and other 
Works constructed for irrigation or water power purposes or both, are hereby 
declared to be works of Internai improvement, and ail laws applicable to 
Works of Internai Improvement are hereby declared to be applicable to such 
canal and irrigation works." Thls statute appears to hâve been enacted 
orlglnally in the year 1877. At the same tlme another statute was in force 
In that state, whlch appears to hâve been enacted as early as the year 1869 
(vide section 3506, Comp. St. Neb. 1899), whlch declared "that any county 
or clty in the state of Nebraska is hereby authorlzed to Issue bonds to aid 
In the construction of any rallroad, or other work of internai Improvement, 
to an amount to be determined by the county commlssloners of such county 
or the city council of such city, not exceeding ten per centum of the assessed 
valuatlon of ail taxable property In said county or city: provlded, the county 
commlssloners or city council shall first submlt the question of the issulng 
of such bonds to a vote of the légal voters of said county or city, in the 
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manner provided by chapter 9 of the Revised Sta tûtes ot the State ot Ne- 
bi-aska, for submitting to the people of a county the auestion of borrowiug 
money." 

The case was tried below wlthout the Intervention o£ a jury, and resulted 
in a judgment for the plalntiff, The city of Kearney brought the case to 
this court on a wrlt of error. 

Edwin E. Squires, for plaintiff in error. 
Edward F. Pettis, for défendant in error. 

Before CALDWEEL, SANBORN, and THAYER, Circuit Jndges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The trial court found specially, among other things, that the plaintiff 
below was the owner in good faith of the bonds from which the cou- 
pons in suit were detached; having purchased them in the open market 
for value, and before maturity. The bonds, on their face, contained, as 
will be seen, an express récital that they had been issued "for the pur- 
pose of aiding the Kearney Canal and Water Supply Company in the 
construction of a canal for irrigation and water power purposes"; 
also a récital, in substance, that the issuance of the bonds had been 
authorized by more than two-thirds of the electors of the city at an 
élection duly ordered and held on April 3, 1894; that ail the require- 
ments of the constitution and laws of the state necessary to validate 
the bonds had been complied with ; and that they had been so issued 
and delivered by the proper authorities. Moreover, at the time the 
bonds were issued, the législature, as above stated, had enacted a law 
conferring, or at least attempting to confer, upon counties and cities of 
the state, authority to issue bonds "for irrigation or water power pur- 
poses or both," and had declàred that thèse were works of internai 
improvement. Inasmuch, therefore, as the bonds were negotiable in 
form, it follows, from repeated décisions of this and other courts, that 
the plaintiff was entitled to recover on the bonds, unless they showed 
on their face that they were issued in violation of law, or unless it be 
true that the act from which the city derived its authority to issue the 
bonds was itself, for some reason, invahd. A purchaser of thèse bonds 
for value, in the open market, was bound, as a matter of course, to take 
notice of any fact of which the bonds themselves would advise him. 
He was required to ascertain whether an issue of bonds to the amount 
of $60,000 was in excess of 10 per centum of the assessed value of ail 
taxable property in said city, and whether a valid law had been enacted, 
empowering the city to issue the bonds. Beyond this point an intend- 
ing purchaser was not required to prosecute inquiries relative to the 
validity of the bonds, but was entitled to rely on the récitals therein 
contained that ail antécédent steps necessary to render the securities 
valid had been taken. National Life Ins. Co. of MontpeHer v. Board 
of Education of the City of Huron, 10 C. C. A. 637, 62 Fed. y^8; 
E. H. Rollins & Sons v. Board of Com'rs of Gunnison Co., 26 C. C. 
A. 91, 98, 80 Fed. 692; City of Evansville v. Dennett, 161 U. S. 434, 
443, 16 Sup. Ct. 613, 40 L. Ed. r'^o; Gunnison Co. Com'rs v. E. H. 
Rollins & Sons, 173 U. S. 255, 19 Sup. Ct. 390, 43 L. Ed. 689; City 
of Huron y. Second Ward Sav. Bank, 30 C. C. A. 38, 45, 86 Fed. 272 ; 
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City of South St. Paul v. Lamprecht Bros., 31 C. C. A. 585, 589, 88 
Fed. 449. 

We make thèse gênerai observations because it appears that among 
the spécial findings which were made by the trial court concerning 
the issuance of the bonds in suit there are some findings of fact which 
cannot afïect the plaintiff's right to recover, and are therefore immate- 
rial, since the facts so found were unknown to him, and were not dis- 
closed by the contents of the bonds. For example, the plaintifï is 
not chargeable with knowledge of the provisions of the city ordi- 
nance under which the bonds were issued (City of Evansville v. Den- 
nett, 161 U. S. 434, 16 Sup. Ct. 613, 40 L. Ed. 760) ; nor with the fact 
that the water company, in whose behalf the bonds were vofced, had 
been operating a canal for some years before they were issued, for 
the purpose of furnishing water power for hire for private enterprises ; 
nor is the plaintifîf chargeable with knowledge that the canal, as pre- 
viously constructed, was narrow and deep, and that the water therein 
was below the surface of the surrounding country. Although thèse 
facts are stated in the spécial findings, yet there is no finding that the 
plaintifï was cognizant thereof, while there is a finding that he was a 
purchaser before maturity, in good faith and for value, which implies, 
of course, that he had no knowledge of any facts tending in any wise 
to impair the validity of the bonds, save such as was conveyed by the 
bonds themselves, and the act from which the power to issue them had 
been derived. 1 

The principal argument which has been advanced in opposition to 
the judgment below is that the bonds recite that they were issued to 
aid in the construction of a canal for "irrigation and water power 
purposes." Counsel concède that a canal constructed for "irrigation 
purposes" is a work of a public character, to which public aid may 
lawfully be extended, and such is the view that is entertained by the 
suprême court of the state of Nebraska. Cummings v. Hyatt. 54 Neb. 
35, 74 N. W. 411. See, also, the opinion of this court in Perkins Co. 
V. Grafif (decided at the présent term) 114 Fed. 441. It is claimed, 
however, that a canal constructed for water power purposes is not a 
work of a public character, in aid of which the taxing power can be 
exercised ; that, because the législature of Nebraska authorized coun- 
ties and cities to extend aid in the construction of canals both for 
irrigation and water power purposes, the act conferring such power 
was invalid ; and that as the bonds in suit show on their face that the 
canal, in aid of which they were issued, was designed to supply water, 
to some extent, for other uses than irrigation, a purchaser thereof in 
the open market was afïected with knowledge that they were void. 
This argument, as applied to the case at bar, assumes that, if the water 
in a canal is used to generate power to be employed for any purpose 
(that is to say, either to op^erate railroads, produce electric light, or nin 
a gristmill), such a canal is not a work of a public character. It fur- 
ther assumes that, even if the water of a canal is used principally for 
the purposes of irrigation, yet, if any part thereof is used to generate 
power, the canal loses its character as a work of public utility, and that 
the taxing power cannot be exercised in aid of its construction. We 
are not able to assent to either of the îoregoing propositions, and be- 
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lieve them to be untenable. The gênerai proposition may be conceded 
that a canal is not a work of a public character if the chief purpose of 
its construction is to create a water power to operate manufacturing 
plants which are in turn operated wholly for private gain, and in 
which the public is only incidentally or indirectly interested. Dodge 
V. Mission Tp., 46 C. C. A. 661, 107 Fed. 827, 54 L. R. A. 242, and 
cases there cited. We conceive, however, that a water power may be 
devoted to a public use, as where it is employed to develop electric 
energy to propel cars or produce light for the public benefit. Possibly 
the création of a water power, by means of a dam and canal, to operate 
a gristmill, would, in certain localities and under some conditions, be 
esteeraed a work of such great public utility as to justify an exercise of 
the power of local taxation in aid of the enterprise. Burlington Tp. 
V. Beasley, 94 U. S. 310, 24 L,. Ed. 161 ; Guemsey v. Burlington Tp., 
4 Dill. 372, Fed. Cas. No. 5,855 ; Commissioners v. Miller, 7 Kan. 479, 
523, 12 Am. Rep. 425. And it sufely cannot be maintained, in those 
arid régions where water must be transported for long distances, not 
only for the purpose of irrigation, but to render the région habitable, 
by supplying other public wants, and dams and canals are constructed 
at great expense for that purpose, that such works lose their public 
character because a part of the water which they supply is used to 
generate power for any of the purposes to which power may be law- 
fuUy applied. When such works of internai improvement as dams and 
canals are undertaken in the arid régions, the public is interested in 
having them built of such dimensions as will supply sufficient water to 
satisfy ail the needs of the community. We are of the opinion, there- 
fore, that the act of the législature of the state of Nebraska cannot be 
pronounced void upon its face because it déclares that a "canal and 
other works constructed for irrigation or water power purposes or both 
are * * * works of internai improvement," and authorizes public 
aid to be extended in the construction of such works. The act does 
not mean that public aid may be extended to the création of a water 
power which is used merely for private gain, and it should not be so 
construed. It must be understood to mean that counties and cities 
in the state of Nebraska may aid in the construction of canals, when 
the waters thereof are to be devoted to irrigation and other incidental 
objects to which they may be conveniently and profîtably applied, with- 
out préjudice . to the public use. The législature foresaw that, if 
canals were constructed for the purpose of irrigation, it would often- 
times be found to be convenient and bénéficiai to the public to use 
the water, to some extent, for the purpose of generating power, and it 
intended to sanction such use. 

It follows from what has been said that there was nothing in the 
statute to which this discussion relates, nor on the face of the bonds, 
to afïect a purchaser with knowledge of their invalidity, even if they 
were invalid. The statute vested the municipality with a power, if 
rightfully exercised, to issue such bonds as those in suit profess to be. 
The bonds contain a récital, in the broadest language, that "ail the re- 
quirements of the constitution and laws of the state of Nebraska 
necessary to authorize the issue and delivery of the bonds hâve been 
in ail respects complied with," and a purchaser thereof was entitled to 
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rely upon this récital unless he was advised that ît was untrue. In 
other words, if bonds in aid of the construction of a canal for irrigation 
and water power purposes could be lawfully issued, he was entitled to 
assume that the bonds in controversy had been so issued, and was 
under no obligation to institute inquiries with a view of fînding out 
whether the municipality had not abused its powers, and whether, 
under the guise of aiding in the construction of a canal for irrigation 
and incidental water power purposes, it had not in reality loaned its 
crédit in aid of an enterprise of a purely private character. E. H. 
Rollins & Sons v. Board of Com'rs of Gunnison Co., 26 C. C. A. 91, 
98, 80 Fed. 692. If a wrong of this character was in fact committed, 
it was the municipality, acting in obédience to the expressed will of 
more than two-thirds of its citizens, who committed it, and it cannot 
saddle the conséquences of the wrong on an innocent purchaser of its 
securities. National L,ife Ins. Co. of Montpelier v. Board of Educa- 
tion of City of Huron, 10 C. C. A. 637, 651, 62 Fed. 778. 

A final contention on the part of the plaintifï in error is that the 
proposition which was submitted to the electors of the city of Keamey 
relative to the issuance of the bonds, and in virtue of which they were 
issued, was unauthorized by law. Counsel for the city analyze the 
proposition, and argue that it was not a proposition to issue bonds in 
aid of a work of internai improvement, such as the statute contem- 
plâtes, but that it was a proposition whereby the city submitted to its 
inhabitants the question whether it should purchase certain benefits, 
and pay for them in bonds ; and the claim is that no law of the state 
authorized the submission of such a proposition, and that the bonds, 
for that reason, must be regarded as having been put in circulation 
without the sanction of a popular vote. We deem it wholly unneces- 
sary to détermine whether this analysis of the proposition is correct or 
otherwise, since in either event the resuit is the same. The plaintifï 
below was an innocent purchaser of the bonds. They recite the sub- 
mission of a proposition to issue them "for the purpose of aiding 
* * * in the construction of a canal for irrigation and water power 
purposes," and such a récital is conclusive in favor of the plaintifï, un- 
less it is proven that he was acquainted with the terms of the proposi- 
tion which was in fact submitted, and there is no such évidence. Even 
if no vote had been taken, the authorities are that the récital that a 
proper élection had been held would hâve been conclusive in favor of an 
innocent purchaser, because it was the duty of the officiais who issued 
the bonds to ascertain and détermine if a proper élection had been held. 
Commissioners v. Beal, 113 U. S. 227, 239, 5 Sup. Ct. 433, 28 L. Ed. 
966; Town of Coloma v. Eaves, 92 U. S. 484, 491, 23 L. Ed. 579; 
Town of Oregon v. Jennings, 119 U- S. 74, 93, 7 Sup. Ct. 124, 30 
L. Ed. 323 ; Town of Pana v. Bowler, 107 U. S. 529, 539, 2 Sup. Ct. 
704, 27 L. Ed. 424. 

The judgment below was for the right party, on the showing con- 
tained in this record, and it is therefore afïirmed. 
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MEMPHïS SAV. BANK et al. T. HOUCHBNS. 

(OJrcuit Court of Appeals, Blghth Circuit Marcli 10, 1902.) 

No. 1,430. 

I. FedbraIi Courts— Jdbisdiction— District isr Which Suit ts Brouoht. 

The inliibition of the fédéral Judlciary act of August 13, 18S8 (25 Stat 
433, c. S66), against the bringing of a suit in any district other than one 
of which either the plaintiff or défendant is an inhabitant, may be walved 
by a défendant, and is so waiyed by his removal into a fédéral court of 
a suit hrought In, a court of a state of which neither of the parties is an 
Inhabitant. 

3. ASSIGNMBNT FOR BBNEFIT DP CrBDITORS— ValIDITT IN ANOTHEB StATB — 

Bbal Estate. 

A State statute regulating gênerai asslgnments is not applicable to an 
assignaient executed outside of the state merely because it conveys prop- 
erty within the state, and where such an assignaient is in a form valid 
at the eommon law and by the law of the place wbere made and where 
the parties réside, and aiso in the form prescribed for the conveyance 
of real estate under the laws of the state, it wlll be recognlzed and en- 
forced in such state, under the rule of comity as to real estate there sit- 
uated, although it does not conform to the requirements of the local law, 
when no rights of auy résident are prejudiced thereby, but the controversy 
Is whoUy between nonresident creditors of the assigner, some o£ whom 
are attempting to secure a préférence by attachmenti 

8. Same— Trust— EsTOPPEL. 

A gênerai asslgnment made by a partnership for the beneflt of its 
creditors conveyed lands situated in another state. Subsequently the flrm 
made a proposition for a composition, by which each créditer was to 
receive note? to be seeured by the assigned property, which was to be 
held by the assignée as trustée for that purpose. Seld, that creditors 
who slgned the composition agreement, or who subsequently accepted 
the notes executed thereunder without objection, were estopped from de- 
nylng that the lands conveyed by the assignment were held in trust for 
the eommon benefit of ail creditors, or from attacking the valldity of the 
trustee's title on the ground that the assignment did not conform to the 
laws of the state where the land was situated. 

4 Equity Jurisdiction — Suit to Administer Tudst. 

A court of equity has Jurisdictlon of a bill to administer a trust, flied 
by a beneflciary in behalf of himself and ail other beneflciaries, where 
facts are alleged which show that the trustée, although without fauit 
of his owp, has been prevented from executing the trust in the manner 
contemplated, and that there are obstacles in the way of Its proper and 
economical administration which the court can remove. 

5. Removal of Causes— Diversity op Citizenship— Controverst. 

Where a bill flied in a state court allèges facts which would authorize 
a court of equity to grant relief, the right to remove the cause, when the 
requisite diversity of citizenship exists, does not dépend upon whether 
the défendants are actually controverting or disputing the right to such 
relief. 

6. Equity Jurisdiction— Suit to Administer Trust— Property Outside oï" 

District. 

In a suit to administer a trust a court of equity acts in personam; and 
where it has acquired full jurisdiction of the trustée and ail other neces- 
sary parties, it may direct the administration of the trust, although a 
part of the property cousists of land not within its territorial jurisdic- 
tion. 

1 See Assignments for Benefit of Creditors, vol. 4, Cent Dig. § 80 [g, h, 1, J], 
»82. 
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7. Fédéral Courts— JuRisDiCTroN on Rkmoval. 

Where a state court In which a bill was flled to admlnlster a trust in 
lands had jurisdictlon to grant the relief as to ail of such lands, althougb 
some of them were situated in each of the two divisions of the fédéral 
district, the fédéral court, into whlch the suit was properly removed, 
bas equal jurisdictlon as to the lands situated In the other division of 
the district 

8. Samk— Ancillart Jurisdiction — Proobbdihg to Pbbvent Interfbbencb 

wiTH Trust Property. 

AVhere a fédéral court bas acquired jurisdiction of the cause and of ail 
neeessary parties In a suit to adtainister a trust, it may protect such 
jurisdiction by preventing interférence with the trust property through 
attachments subsequently procured from a state court vrhether It bas 
at the tlme taken actual possession by its receiver or not, and it bas an- 
cillary jurisdiction of proceedlngs for that purpose against those attempt- 
ing such interférence, without regard to thelr citizenshlp.2 

9. Samb — JuBiaDicTidN — Effbct op Unadthorized Acts of Recbiveh. 

After a fédéral court had acquired jurisdictlon of a suit to admlnlster 
a trust in lands which had been assigned by a debtor in trust to secure 
ail bis ereditors, and had appointed a receiver for such lands, certain 
creditors instituted actions in a state court against the assigner, and ob- 
tained attachments, which were levied on some of such lands. The féd- 
éral receiver, on bis own motion, appeared in the attacliment suits, and 
flled motions to quash the attachments, whlch were overruled on the 
ground that the levles, being upon lands, in no way afCected the receiver's 
possession, while the granting of the motion would prevent the plaintifCs 
from perfecting thelr clalms under the attachments. Held, that such ac- 
tion of the receiver or of the court dld not defeat the prlor jurisdictlon 
of the fédéral court over the lands or the rights of the complainant 
therein under the trust 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

On or about March 1, 1892, Nellie Houchens, the appellee, exhiblted a blU 
of eoniplalnt against Thomas H. Allen, Thomas H. Allen, Jr., Harry Allen, 
and Richard H. Allen, Jr., partners under the flrm name of Thomas H. 
Allen & Co., and against Ellen H. Allen, wife of Thomas H. Allen, and 
against M. B. Trezevant, as assignée of the firm of Thomas H. Allen & Co., 
in the circuit court of Jefferson county, in the state of Arljansas. The blll 
(ïontained the followlng allégations, in substance: That Thomas H. Allen, 
Thomas H. Allen, Jr., Harry Allen, and Richard H. Allen, Jr., ail of whom 
were eitizens of the state of Tennessee, had been copartners in business, 
and bad been doing business at Memphis, Tenu., under the name of Thomas 
H. Allen & Co., and in the city of New York, under the name of Richard 
H. Allen & Co.; that on Xovember 24, 1890, said flrms, which were com- 
posed of the same persons, exeeuted a deed of assignment to the défendant 
M. B. Trezevant, who was also a citizen of the state of Tennessee, whereby 
said ttrms conveyed to him, for the benefit of ail thelr creditors, a large 
amount of real and Personal property; that a part of the real property so 
conveyed conslsted of several large plantations in the counties of Critten- 
den, Lee, Desha, JefCerson, Perry, Lincoln, Columbla, Nevada. Logan, Miss- 
issippi, and Ouachlta, in the state of Arliansas; that, besides conveying 
said lands In the state of Arkansas by deed of assignment, as aforesald, 
Thomas H. Allen and wife, in whom the légal tltle to said lands was 
vested, also conveyed them, in trust, on the same day to said Trezevant, 
such conveyance by separate deeds havlng been made for the purpose of 
rendering the transfer of the title to said lands to said Trezevant more 
effectuai; that by other deeds, made by said Thomas H. Allen and wife 
on February 23, 1891, said lands located In the state of Arkansas were again 

î Supplementary and ancillary proceedings and relief, see note to Toledo, 
St L. & K. C. K. Co. V. Continental Trust Co., 36 C. G. A. 195. 
115 F.— 7 
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conveyed to said Trezevant, ail Of whlch deeds were duly recorded in thé 
respective cotintles wliere the lands -were situa ted, and contalned a récital 
that théy wëre executed for tbe piirpose of securlng the creditors of the 
firmis of ïhomas H. Allen & Qo. a»d Richard H. Allen & Co., and that 
when the clalms of said creditors ysreite paid the trust should be discharged. 
The bin further averred, ta substance, that Trezevant accèpted the trust 
by signing the several conveyances aforesaid; that on December 20, 1890, 
said flrms ïhadé a proposition to thelr creditors to pay thelr respective claims 
in full in four equal tastallments, whlch were to be evidenced by promissory 
notes made by the flrms, maturlng every six months for the perlod of two 
years, and beallng Interest at the rate of 6 per cent, per annum, and that 
as security for the payment of said notes the deed of assignment executed in 
favor of Trezevant should remaln In force, said flrmB reservlng to them- 
selves the power to sell said lands In the meantime through the trustée 
■when It could be lawfully done; the proceeds of any sueh sales, however, 
to be appUed on said notes. The complainant also averred that Thomas H. 
Allen & Ck). was indebted to her in the sum of $6,556.33; that she accèpted 
the aforesaid proposition, and received three notes of said flrm, bearing date 
December 20, 1890, for the smn of $2,145.46 each, due, respectlvely, De- 
cember 20, 1S91, June 20, 1892, and December 20, 1892; that of said notes 
the one whlch fell due December 20, 1891, was unpald; that the payment 
thereof was secured by the aforesaid conveyances; that the trustée had no 
fuuds on hand wlth whlch to pay the complainant; that a large portion of 
the land so held in trust consisted of plantation property, a large part of 
whlch was Idle and unproductive; that the taxes on said property were 
a heavy burden, and that the trustée was without means to pay the same; 
that the flrm of Thomas H. Allen & Co. and Trezevant, the trustée, had been 
greatly embarrassed by the low prlce obtalned for cotton and by the flnancial 
dépression that had corne upon the country; that the Improvements on the 
property held In trust were in danger of going to waste; that the value 
of the trust property would be thereby greatly impalred; that the tadebt- 
edness of the flrm of Thomas H. Allen & Co., whlch was secured by the 
aforesaid conveyances, and whlch was held by creditors who had assented 
to the composition proposition aforesaid, amounted to $427,000; and that 
the holders of said indebtedness were very numerous, and that they were 
scattercd throughout the country and resided In many différent states. In 
vlew of the premises the complainant prayed, in behalf of herself and ail 
the creditors of Thomas H. Allen & Oo. who might elect to join in the pro- 
ceeding, that the court would appotat a receiver to take charge of ail of 
the aforesaid property and adminlster it for the beneflt of the creditors of 
Thomas H. Allen & Co., and that during the pendency of the lltigation, 
and untll such tlme as the property was disposed of , it would make such 
orders for the préservation of the trust property as mlght be deemed 
necessary, and for ail such further relief as was deemed proper. 

The défendants to said blll appeared in the circuit court of JefCerson county 
on April 4, 1892, and obtalned an order for the removal of said cause to 
the circuit court of the United States for the Western division of the East- 
ern district of Arkansas, whlch order of removal was based on tbe ground 
that the complainant, Nellle Houchens, was a citizen of Louisiana, and that 
ail *f the défendants were citizens of the state of Tennessee. The transcrlpt 
of the record In the state court was filed in the fédéral circuit court on June 
20, 1892, and on July 1, 1892, the latter court made an order appolnting 
M. B. Trezevant receiver of ail the Arkansas lands whlch had been con- 
veyed to hlm, as aforesaid, In trust to secure the creditors of the flrms of 
Thomas H. Allen & Co. and Elchard H. Allen & Oo. The receiver duly 
qiiallfled by glving bond on July 6, 1892. The order of appointment author- 
l7.ed the receiver to sell the lands in controversy subject to the approval 
of the court, and untll they were sold to rent the same and to pay the 
taxes thereon. On December 21, 1892, the receiver aforesaid filed a pétition 
In the fédéral circuit court, wheretn he represented that the Memphis 
Savlngs Bank of Memphis, Tenn., the City National Bank of Calro, and the 
Phœnix Insurance Company of Memphis, three of the appellants, and one 
A. G. Mltehell, of Memphis, had severally eommenced actions at law by 



MEMPHIS SAV. BAMK V. HOCCHKKS. 99 

attachment in the circuit court of Crittemien county, Ark., against the firm 
of Thomas H. Allen & Oo., and had severally sued out writs of attacbment 
wtiich they had caused to be levied on the lands of sald flrm theretofore 
conveyed to the receiver in trust, which were sltuated in Crittenden, Perry, 
and Jelîerson countles, Ark.; that at the October term, 1892, of sald court, 
judgmeuts had been obtained in said several actions against Thomas H. 
Allen & Go.; and that an order for the sale of the attached lands had 
been entered, under which the respective sheriffls of said countles were 
about to proceed. In view of the premises the receiver prayed for an In- 
iunction to restrain the threatened sale, and such an injunction was accord- 
ingly granted on December 23, 1892. A slmilar order bf injunction, restrain- 
ing the sale under said judgments of other attached lands of sald flrm, 
which were sltuated in Lee and Faulkner countles, Ark., appears to hâve 
been obtained on January 4, 1894. A motion to dissolve the aforesaid in- 
junetions as respects the lands sltuated in Lee, Jef£erson, and Faulkner 
eountJes, so tliat the sale thereot might proceed, appears to hâve been made 
in behalf of the appellants In the fédéral court, whieh motion was denied 
on December 5, 1896, Thereafter, on February 10, 1897, the complainant 
below filed an amended bill of complalnt in pursuance of leave theretofore 
obtained, by virtue of which amended bill the Memphis Savings Bank, the 
Phœnix Fire & Marine Insurance Company, the City National Bank of 
Oairo, 111., and A. G. Mltchell were made parties to the proceeding. After 
setting f orth the commencement of the several actions at law aforesaid in 
the circuit court of Crittenden county, Ark., said amended complaint con- 
tained allégations showing the dates on which the several wrlts of attach- 
ment therein had been received and levied. Accordlng to the averments of 
the bill and the proof ofCered in support thereof, It appears that none of 
said writs of attachment were received prior to July 2, 1892, and that 
none of said writs were actually levied prior to July 8, 1892. Some of the 
writs were not levied untll August 20, 1892. It was further averred, in 
substance, in said amended bill, that notice of the removal of the cause 
from the state to the fédéral court on June 20, 1892, was served upon the 
défendants; that notice was llkewise served upon them that the complain- 
ant would, on June 28, 1892, make application to the fédéral court for the 
appointment of a receiver to assume charge, control, and custody of the 
lands heretofore mentioned; that such a receiver had been duly appointed, 
who had qualitied on July 6, 1892; that the lands of which he had thus 
been appointed receiver had been previously conveyed to him by the flrm 
of Thomas H. Allen & Co., and by Thomas H. Allen and wif e, in the manner 
heretofore described; that Thomas H. Allen & Co. had made a proposition 
to their creditors for the composition and settlement of their indebtedness 
in the manner heretofore stated; that said composition had been accepted 
by ail, or nearly ail, of the creditors of Thomas H. Allen & Co.; that the 
Memphis Savings Bank, the Phœnlx Fire & Marine Insurance Company, and 
A. G. Mltchell, who were named as défendants in said amended bill, had 
severally signed sald composition agreement; that the City National Bank 
of Cairo had likewise agreed to said comijosition, and on the maturlty of its 
clalm had accepted composition notes whieh were executed by Thomas H. 
Allen & Co. In complianee with the composition agreempnt; and that said 
composition agreement provided that the lands In controversy theretofore 
assigned and conveyed to Trezevant, as trustée, should remain vested in 
him as security for the payment of such notes as were executed in compli- 
anee with the provisions of the composition agreement. It was further 
averred in said amended complaint that the attaching creditors were clalm- 
Ing, as against the other creditors of Thomas H. Allen & Co., that the liens 
of their several attachments were superior to the liens of the other creditors 
of said tirm; and that the several attachment sults, and the clalms made 
thereunder, operated as a cloud upon the tltle of the receiver. In vlew of 
the premises the complainant prayed that the several attaching creditors 
might be restrained and enjoined from seeking to sell or dispose of the lands 
in controversy under the judgments which they had obtained in the circuit 
court of Crittenden county, and that it might be adjudged that they had 
acqulred no rlght or interest by virtue of the attempted levy of the several 
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wrlts of attachment which was superlor to the rights of the otlier ereditors 
of Thomas H. Allen & Co. Thereafter, on May 3, 1897, the appellants above 
named, to wlt, the Memphls Savlngs Bank, the Phœnix Fire & Marine In- 
surance Company, the City National Bank of Cairo, and C. W. Edmunds, 
another of the appellants who hàd succeeded to ail the rights of A. G. 
Mltchell, flied a plea to the jurisdlction of the fédéral court as respects the 
matters alleged In the amended blll. By sald plea It was averred, in sub- 
stance, that the fédéral court had no jurisdlction of them, or either of them, 
for any pprpose whatsoever, and that said court had no jurisdlction to 
enjoln sald appellants, or either of them, with respect to the exécution of 
the judgmènts whlch they had severally obtained in the circuit court of 
Orltteuden cOunty, Ark. Among the exhibits filed in support of the plea to 
the jurisdlction -p'as an order made by the circuit court of Crittenden county, 
State of Arkaiisas, from whieh It appeared that prlor to November 26, 1892, 
Trezevant, as receiver, had flied a motion In sald court, asking that the 
levies of the' several wrlts of attachment be quashed and discharged, and 
that the property levied upon be released to him: as receiver, whieh motion 
had been overruled by the state court on November 26, 1892, for the reason, 
as stttted in Its order, that, Inàsmueh as the levies were made upon real 
esta te, they In no wise aflfected the possession of the receiver. 

The aforesald plea to the jurisdlction was overruled by the fédéral circuit 
court on Jnne 18, 1897, wha:eupon, the several appellants united In flUng 
what is téritied an answer and demurrer to the amended bill. The pleading 
so flied côntalned, first, a plea to the effect that Trezevant, the receiver, had 
submltted hlmself to the jurisdlction of the circuit court of Crittenden county, 
Arlî., and yras estopped by Its judgment, and was not entltled to further 
question the proprlety of the proeeedlngs in that court because he had 
appeared as receiver In sald court, as heretofore explalned, and had set 
forth hls tltle to the attached property, and had moved that the attachments 
be quashed. Thèy next pleaded lîiat the circuit court of Crittenden county 
had acquired full jurisdlction of the attachment sults agalnst Thomas H. 
Allen & Co., and of the lands levIéd on therein, before the fédéral court had 
acquired any jùrlgdiction of the lands, and before It had appointed a receiver 
thereof. They» further alleged, in substance, that the assignment executed 
by the flrm of Thomas H. Allen & Co. on November 24, 1890, and the deeds 
executed by Thomas H. Allen aiid wlf e for the purpose of effectually vesting 
the tltle of the Afkansas lands in Trezevant In trust for the beneflt of the 
creditors of that flrm, were vôid, under the laws of the state of Arkansas, 
and were Insufflclent to vest any tltle whatsoever in him, as against the 
clalms of attaehlng creditors; that the proposition to compromise the debts 
of the firm whlch was made by Thomas H. Allen & Co. on December 20, 
1890, had not been accepted by thè appellants and by many other creditors 
of sald firm; that it was neceséàry that ail of such creditors should hâve 
accejpted it to render It binding and effectuai; and that said alleged com- 
position àgreement had in fact been abrogated and annulled. They aiso al- 
leged, lu substance, that when the suit at bar was commenced in the circuit 
court of Jefferson county, Ark., iio oné had denled the validlty of the assign- 
ment Whlch was executed by Thomas H. Allen & Co.; that no suit for the 
purpose of Çqntestlng the same had been begun; that nO one had charged 
Trezevant, ttie trustée therein named, with a breach of trust, or with any 
derelietlons of duty; that said action was brought on the equity side of said 
court, without àny good or suflScîent cause therefor; that the original bill 
côntalned no allégations sufBcIent to show any ground of équitable jurisdlc- 
tion in said circuit court of Jefferson county; and that by the removal of 
sald cause tp the fédéral court iio such équitable jurisdlction was acquired 
as, entltled, the latter court to proceed further therein. The défendants ac- 
cordiflgly prayed that the action be dismissed. 

The case appears to hâve bëeh heard below on the foregolng pleadlngs 
and the évidence offered In support thereof, whereupon the lower court de- 
creed that the appellants heretofore named acquired no lien upon the lands 
In controversy, or priorlty of right thereto, as agalnst the complainant and 
other creditors of Thomas H. Allen & Oo., by virtue of the attachment 
proeeedlngs instltuted by them In the circuit court of Crittenden county; 
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and In vlew of that adjudication it was ordered and decreed tliat the appel- 
lants be perpetnally enjoined from selling sald lands under the judgments 
obtained in said attachment proceedings, or from asserting any right, lien, 
or claim to said lands, or any of them, as against the complainant and 
otlier creditors of Thomas H. Allen & Co. by virtue of said proceedings in 
the circuit court of Crittenden county, Ark. The case cornes to this court 
on appeal from that decree. 

William M. Randolph (George Randolph and Wassell Randolph, 
on the brief), for appellants. 
J. M. Moore, for appellee. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

THAYER, Circuit Judge (after stating the case as above). From 
the foregoing summary of the pleadings and proceedings in the lower 
court, it is manifest that the original bill, which was filed by Nelhe 
Houchens against Thomas H. Allen et al. in the circuit court for the 
county of Jefferson, state of Arkansas, was a bill to préserve and pro- 
tect trust property, and to administer a trust, which, as she claimed, 
had been created for lier benefît as well as for the benefît of ail the 
other creditors of the firm of Thomas H. Allen & Co. The bill was 
filed upon the theory that the assignment executed by the firm of 
Thomas H. Allen & Co. at Memphis, Tenn., on November 24, 1890, 
created a trust in favor of ail the creditors of that firm, including the 
complainant, as respects the Arkansas lands which were described in 
the bill; that this trust had been recognized and confirmed by the 
composition agreement that was entered into on December 20, 1890, 
by and between Thomas H. Allen & Co. and the creditors of said 
firm ; and that unforeseen events had thereafter occurred which had 
interfered with the exécution of the trust in the manner contemplated 
by the parties, and had so far jeopardized the safety of the trust prop- 
erty as to render an appeal for relief to a court of equity both a prop- 
er and necessary step. Upon this theory, the complainant below, who 
is the appellee hère, accordingly exhibited a bill for relief in behalf 
of herself and ail other creditors of the aforesaid firm who might see 
fit to join in the proceeding and contribute to the expense thereof. 
The bill was originally filed in Jefferson county, Ark., where a part of 
the trust property was located, and in a court possessing full com- 
mon-law and equity jurisdiction. The original défendants to the bill, 
aniong whom were the assignors and M. B. Trezevant, the assignée 
named in the deed of assignment, ail of whom were citizens and rési- 
dents of the State of Tennessee, thereupon appeared in that court and 
obtained an order removing the cause to the fédéral circuit court for 
the Western division of the Eastern district of Arkansas, on the 
ground that NelHe Houchens, the complainant, was a citizen and rés- 
ident of the state of Louisiana. This order of removal was properly 
obtained, and vested the fédéral circuit court with jurisdiction of the 
case ; for although neither of the parties plaintifï or défendant resided 
in the Eastern district of Arkansas, yet it is now well settled that a 
citizen of a state who is sued in the courts of a state of which he is 
neither a citizen nor a résident, by a nonresident of that state, may re- 
raove the case to the fédéral circuit court of the district wherein the 
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suit vvas otiginally brought. In other words, the inhibition found in 
the act of August 13, 1888 (25 Stat. 433, c. 866), against bringing suits 
in the fédéral court otherwise than in the district of which the plain- 
tiiï or the défendant is an inhabitant, when jurisdiction dépends upon 
diversity of citizenship, is a privilège accorded to the défendant, which 
may be waived, and is waived, by a removal under the circumstances 
above stated. Kansas City & T. R. Co. v. Interstate Lumber Co. (C. 
C.) 2>7 Fed. 3; Trust Co. v. McGeorge, 151 U. S. 129, 14 Sup. Ct. 286, 
38 L. Ed. 98; Railway Co.v. McBride, 141 U. S. 127, 132, 11 Sup. Ct. 
982, 35 1,. Ed. 659. After the litigation to protect the trust property 
and enforce the trust was thus inaugurated, some of the creditors of 
the flrm of Thomas H. Allen & Co., who were also beneficiaries in 
the alleged trust, naniely, the Memphis Savings Bank, the Phœnix 
Fire & Marine Ins. Co., the City National Bank of Cairo, and the 
Hill Shoe Company (which is represented on this appeal by C. W. 
Edmunds, its assignée), who are the présent appellants, did not see 
fit to corne in and avail themselves of the benefits of the action which 
had been brought by the complainant, but, with a view, apparently, 
of obtaining a préférence over the other creditors of that firm, they 
instituted suits by attachment in varions state courts of the state of 
Arkansas, and caused the writs of attachment to be levied on a part 
of the alleged trust property, some months after the complainant's 
bill had been exhibited, and some time after the défendants to that 
bill had appeared and removed the case to the fédéral circuit court, 
and the latter court had obtained full jurisdiction of the controversy. 
Such action on the part of the attaching creditors led, in the first 
instance, to an application by the receiver of the trust property, who 
had been appointed by the fédéral court on July i, 1892, for an in- 
junction to restrain them from selling the attached lands under the 
writs of attachment. At a later date, as heretofore explained, it also 
led to the filing by the complainant of a supplemental bill, by virtue 
of which the attaching creditors were made parties défendant to the 
litigation, and eventually were ^erpetually enjoined from asserting 
any right to the lands composing the trust estate under and by virtue 
of the levy of said writs of attachment. 

The decree of the lower court, from which the appeal was taken, 
is assailed by learned counsel for the appellants on varions grounds, 
but the fundamental question in the case, from our point of view, is 
whether the assignment which was executed by the firm of Thomas 
H. Allen & Co. on November 24, 1890, in favor of ail their credit- 
ors, and the deeds executed by Thomas H. Allen and wife on the 
sanie day and subsequently, whereby they conveyed the Arkansas 
lands to M. B. Trezevant, the assignée, in furtherance of the purposes 
of the assignment, had the efïect of creating a trust in favor of the 
creditors of the last-named firm as respects the Arkansas lands, which 
a court 01 equity will recognize and enforce. It is said that this as- 
signment was not executed, or rather administered, by the assignée 
in conformity with the statutes of the state of Arkansas regulating 
gênerai assignments for the benefit of creditors ; that the lands in 
controversy, which formed a part of the assets of said firm, were ail 
situated in the state of Arkansas ; and that for thèse reasons the deed 
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of assignment was inoperative, and did not hâve the effect of cre- 
ating a trust as respects any of the lands situated in that state. It is 
doubtless true that this contention would be well grounded if the as- 
signment in question had been a purely domestic assignment, exe- 
cuted within the state of Arkansas by persons there domiciled, inas- 
much as the assignée failed to file an inventory and bond in the prop- 
er office, as the laws of that state direct, and also failed to comply 
with the local law in some other respects. Because of such neglect 
to exécute the trust in accordance with the local law, it is insisted that 
no rights were created by the assignment which any creditor of the 
firm can enforce. Sand. & H. Dig. Ark. §§ 319-324; Raleigh v. 
Griffith, 37 Ark. 150; Teah v. Roth, 39 Ark. 66; ColHer v. Davis, 
47 Ark. 367, I S. W. 684, 58 Am. Rep. 758. It is to be observed, 
however, that we are not dealing, on the présent occasion, with a local 
assignment, but with one which was executed in the city of Memphis, 
Tenn., where the assignors were domiciled and had transacted busi- 
ness for a long time before the assignment was executed. It was 
a lawful assignment in the state where it was made and delivered, and 
operated to convey to Trezevant, as assignée, a large amount of prop- 
erty located in that city and state. It was also a valid assignment 
when tested by the rules of the common law, and did not confîict with 
any policy of the state of Arkansas in the matter of granting préfér- 
ences to favored creditors, since ail of the creditors of the assigner 
were accorded equal rights. Moreover, the deeds that were executed 
by Thomas H. Allen and wife contemporaneously with the deed of as- 
signment and subséquent thereto operated, without any doubt, to vest 
the légal title to ail of the Arkansas lands in Trezevant, the assignée, 
since thèse deeds, as well as the assignment, were executed and ac- 
knowledged in the manner prescribed by the local law for the convey- 
ance of real property. Under thèse circumstances, we are of opinion 
that the deed of assignment and other conveyances were effective to 
create a trust, as respects the lands located in the state of Arkansas, 
in favor of ail the creditors of the firm of Thomas H. Allen & Co., 
which trust a court of equity should recognize and enforce, notwith- 
standing the fact that the assignée named in the deed of assignment 
did fail to comply with the provisions of the Arkansas statutes relative 
to the mode and manner of administering the trust. In the case of 
Paxson V. Brown, 27 U. S. App. 49, 59, 10 C. C. A. 135, 142, 61 Fed. 
874, 880, this court said, with respect to an assignment executed in 
the state of New York, which operated to convey lands situated in 
the state oî Arkansas, but had not been administered in accordance 
with the assignment law of the latter state, that "the statutes of Ar- 
kansas relative to the filing of the inventory and the bond of the as- 
signée relate to domestic assignments, — ^to assignments made in that 
state only, — and hâve no application to an assignment made in an- 
other state in accordance with its laws." In the case of May v. Bank, 
122 111. 551, 13 N. E. 806, it was ruled that the inhibition contained 
in the assignment law of the state of Illinois against granting préfér- 
ences to creditors in deeds of assignment applied only to domestic 
assignments, and not to assignments executed in other states. In 
accordance with that view it was decided that an assignment with pref- 
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erences, made în New York, where préférences were allowed, which' 
conveyed land in Illinois, would be upheld against a nonresident at- 
taching créditer, the assignmcflt having been executed in such a form 
as to satisfy the statutes of Illinois relative to conveyances of realty. 
A similar ruling was made in Bentley v. Whittemore, 19 N. J. Eq. 
462, 97 Am. Dec. 671. And in the state of Minnesota (Paige v. Lum- 
ber Co., 31 Minn. 136, 16 N. W. 700), it was held that a statute of 
that state, which déclares every assignment to be void unless the as- 
signée therein named is a résident and freeholder of that state, only 
has référence to domestic assignments, and does not comprehend as- 
signments made in foreign states by persons there domiciled and doing 
business, although they convey property located in the state of Minne- 
sota. See, also, Barnett v. Kinney, 147 U. S. 476, 13 Sup. Ct. 403, 
37 L. Ed. 247, and cases there cited. 

We perceive no reason, therefore, for holding that the statute of 
Arkansas relative to gênerai assignments, which is above referred to, 
is applicable to, an assignment executed, as in the présent instance, 
outside of that state, merely because such assignment conveys some 
property located within the state. Nor do we believe that the statute 
was intended to comprehend assignments of that character. The rule 
of comity which prevails among the states requires that a voluntary 
gênerai assignment made in one state, and there held to be valid, or 
which is valid at common law, should be recognized and enforced by 
the courts of another state as respects property situated within the 
latter state, when, as in the case at bar, the rights of no citizen of the 
state are jeopardized, and the controversy is wholly between nonresi- 
dent creditors of the assigner, some of whom are attempting, by pro- 
cess of attachment, to ignore the assignment and secure for themselves 
an undue préférence over other creditors. As will appear from the 
foregoing citations, this doctrine obtains, so far as personal property 
is concerned, and no reason is perceived why it should not be extended 
to real property, when the title thereto has been vested in the non- 
resident assignée by a conveyance which is in the form prescribed 
by the lex rei sitse for the conveyance of real estate. 

But if the views last expressed are erroneous, and if it should be 
conceded that the Arkansas statute concerning voluntary assignments 
was intended to embrace assignments made in other states by persons 
there domiciled, provided they convey any property within the state, 
still we should be of the opinion that the présent appellants are 
estopped by their conduct from denying that the lands now in con- 
troversy are held in trust for the common benefit of ail the creditors 
of the firms of Thomas H. Allen & Co. and Richard H. Allen & Co., 
both of said finris being composed of the same persons. On Decem- 
ber 20, 1890, shortly after the assignment and deeds heretofore men- 
tioned had been executed, Thomas H. Allen & Co. made a written 
proposition to their creditors to issue a séries of notes, running 6, 
12, 18, and 24 months, and bearing 8 per cent, interest, for the full 
amount of the debts of said firms. This proposition contained a clause 
to the effect that the title to the lands conveyed to Trezevant, as trus- 
tée, on November 25, 1890, should remain vested in him as security 
for the payment of said notes until ail of thera, including the interest 
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thereon, were fully paid. The firm reserved the power to sell the 
lands through the agency of the trustée, on condition, however, that 
the proceeds of such sales as might be made by the firmshould be 
appropriated exclusively to the payment of said notes. This proposi- 
tion appears to hâve been accepted by the creditors of said firms, and 
notes were executed and delivered in conformity therewith shortly 
after the agreement was executed. This composition agreernent, as 
the record discloses, was signed by the appellants, the Phœnix Fire 
& Marine Insurance Company, the Memphis Savings Bank, and the 
Hill Shoe Company (which is represented on this appeal by C. W. 
Edmunds, its assignée). The City National Bank of Cairo, Ill.,_ which 
is also one of the appellants, did not sign the agreement, but it sub- 
sequently accepted notes, which were executed in conformity there- 
with, and fully assented thereto. After the composition agreement 
was thus entered into and the notes were executed and delivered, the 
firm of Thomas H. Allen & Co. proceeded in good faith to liquidate 
its indebtedness in the manner contemplated by the composition agree- 
ment, and the validity of that agreement' does not seem to hâve been 
challenged in any manner or by any creditor of the firm until shortly 
before the présent litigation was instituted. In view of thèse facts we 
entertain no doubt that the appellants are estopped from denying that 
the Arkansas lands which form the subject-matter of the présent con- 
troversy are held in trust for the benefit of the creditors of the firms 
of Thomas H. Allen & Co. and Richard H. Allen & Co. The com- 
position agreement expressly provided that the lands should be held 
as security for the payment of the composition notes, and the appel- 
lants voluntarily became parties thereto. Moreover, they do not now 
prétend that they were induced to sign the agreement by reason of 
any mistake of law or fact, or by reason of any fraudulent représenta- 
tions which entitle them to disregard it. The case in hand is similar, 
in most respects, to one recently decided by the suprême court of Ar- 
kansas. Martin v. Taylor, 52 Ark. 389, 400, 12 S. W. loii. In that 
case it appeared that, after a firm had become insolvent and certain at- 
tachments had been levied on its property, the creditors of the firm 
entered into an agreement among themselves and with the members 
of the fîrm, whereby ail of the firm property was conveyed to certain 
assignées, who were vested with the power to sell and dispose of the 
same and distribute the proceeds among the creditors of the firm, 
préférences being allowed in favor of certain attaching creditors. Sub- 
sequently one of the attaching creditors became discontented, and 
erased his name from the agreement, and then sought to ignore it, 
and enforce his attachment lien, on the ground that under the laws of 
Arkansas the agreement amounted to a gênerai assignment for the 
benefît of creditors, and was void on its face. It was held, however, 
that the persons who thus attempted to assail the agreement, being 
parties thereto, and having assented to it, were estopped from chal- 
lenging its validity. In the case of Paxson v. Brown, 27 U. S. App. 
49, 59, 10 C. C. A. 135, 142, 61 Fed. 874, 880, this court applied the 
same doctrine, holding, in substance, that after creditors had become 
parties to a voluntary assignment, executed outside of the state of 
Arkansas, which was good at common law, and had accepted divi- 
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dends_ thereunder whîch had been paid by the assignée, they could not 
repudiate the assignment on the ground that the assignment was in- 
operative, and that acts donc thereunder were void, because the as- 
signée had not filed a bond and inventory, as the laws of Arkansas 
required. It is held very generally, and the authorities on this point 
may be said to be uniform, that creditors who hâve confirmed an as- 
signment, which might hâve been avoided, by receiving benefits under 
it, or who hâve voluntarily become parties to it with full knowledge 
of ail the facts attending its exécution, are afterwards estopped from 
impeaching it, They cannot play fast and loose, but must make their 
élection to repudiate it before they hâve accepted any benefits there- 
under or by their acts hâve become parties to it. Adlum v. Yard, 
I Rawle, 163, 171, 18 Am. Dec. 608; Valentine v. Decker, 43 Mo. 
583; Rapalee v. Stewart, 27 N. Y. 311; Glass Co. v. Baldwin, 27 
Mo. App. 44; Harrison v. Mock, 10 Ala. 185; StoUer v. Coates, 88 
Mo. 514, 521, 522, 523; Burrill, Assignm. (6th Ed.) § 454. This doc- 
trine, without doubt, is applicable to the case in hand, and, even if it 
be conceded that the appellants might hâve attached the lands in con- 
troversy after the exécution of the deed of assignment, yet it is clear 
that they cannot be conceded any such right after becoming parties 
to the composition agreement, and after consenting that the lands 
conveyed to Trezevant, as trustée, might be held as security for the 
payment of the composition notes. Such consent, voluntarily given, 
estops them from seeking to appropriate the proceeds of those lands 
exclusively to the payment of their own claims, without référence to 
the rights of the other creditors. 

In the light of what has already been determined, we proceed to 
notice some other objections to the decree which hâve been discussed 
at considérable length. 

In the first place, it is said that the lower court had no jurisdiction, 
because no controversy existed at the time the suit was commenced 
in the state court, nor when it was removed to the fédéral court. 
We understand that what counsel mean by this statement is that no 
facts were alleged in the bill which would warrant a court of equity 
in granting équitable relief, — in other words that the bill was demur- 
rable for want of equity. In no other sensé can it be said that the 
lower court was without jurisdiction ; since, if such facts were alleged 
as entitled a court of equity to grant relief, it matters not whether 
the défendants were contesting the right to such relief or were con- 
senting thereto. The power of the court in which the bill was filed 
to entertain it, as involving a controversy, did not dépend upon the 
existence of an actual dispute between the litîgants over any question, 
but upon the inquiry whether the complaint alleged such facts as 
will ordinarily induce a court of chancery to afiford relief of any sort. 
The bill, as heretofore shown, was one to enforce a trust and to protect 
and préserve trust property. Courts of equity exercise an undoubted 
jurisdiction in such cases, it being one of their spécial duties to afiford 
protection to those whose title to property is équitable, and who, for 
that reason, hâve no standing in a court of law to enforce their rights. 
Turning to the averments of the original and supplemental bills, on 
which the case was eventually tried and determined, we find ail the 
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allégations which were necessary to show that the lands in contro- 
versy were held in trust for the benefit of the complainant and other 
creditors of the firm of Thomas H. Allen & Co., by virtue of the 
gênerai assignment which had been executed and the subséquent com- 
position agreement. It was further alleged that the beneficiaries in 
the trust were very numerous, and resided in many différent states ; 
that a large portion of the land which was held in trust consisted of 
plantation property, a part of which was lying idle and unproductive ; 
that the taxes on the property were a heavy burden, and that the 
trustée was without funds to discharge the same; that although a 
faithful attempt had been made to carry out and exécute the trust in 
the manner contemplated by the composition agreement, yet the 
trustée had been greatly embarrassed in that respect by the low price 
of cotton; that he and the firm of Thomas H. Allen & Co. had been 
unable to make such a disposition of the property as was originally 
intended when the trust was created ; and that the improvements upon 
the trust property were in danger of going to waste, and that the value 
thereof would be greatly impaired in conséquence of the unlooked-for 
obstacles which had been encountered in administering the trust. Al- 
though the fact was not specifically averred in the original complaint, 
yet in ail probability it was known to the complainant at the time 
she exhibited her original bill that thèse appellants, and possibly some 
other creditors of the firm of Thomas H. Allen & Co., intended to 
institute the various attachment suits which they afterwards brought, 
with a view of defeating the trust and appropriating the proceeds of 
the Arkansas lands to their exclusive benefit. In view of thèse facts, 
and in view of the further fact that the assignment and composition 
agreement had been executed in a foreign state, we hâve no doubt that 
a court of equity could rightfully undertake the administration of the 
trust when solicited to do so by one of the beneficiaries therein, and in 
furtherance of that object could also appoint a receiver of the trust 
property, as was subsequently donc. The fact that a trust had been 
created as respects a large quantity of land situated in the state ; that 
the beneficiaries of this trust were very numerous; that grave diffi- 
culties had been encountered in administering it ; that questions con- 
cerning its validity were liable to arise ; that the trust property was 
deteriorating in value ; and that the rights of those who were ben- 
eficiaries in the trust might be injuriously aflfected by proceedings 
taken by some of the creditors to obtain a préférence, — afïorded, 
as we think, sufîicient ground for the appointment of a receiver to 
hold, manage, and administer the property in controversy, subject to 
the orders of the court, for the protection of ail parties in interest. 
While courts of equity will not take possession of trust property at the 
instance of a beneficiary, merely for the purpose of administering it, 
when there are no obstacles in the way of its proper administration by 
the trustée, and he has been guilty of no misconduct, yet they may do 
so when such action is necessary to préserve the trust estate or to pro- 
tect it from a threatened loss. It is well settled that a court of equity 
will entertain a bill to administer a trust which is filed by one of the 
beneficiaries in behalf of himself and ail other beneficiaries, when the 
trustée has failed, for any reason, to exécute it, and in such cases, 



108 115 FEDERAL REPORTER. 

where the trust is created by a gênerai assignment for tlie benefit of 
creditors, the daim of the complainant need not hâve been reduced to 
judgmènt agaînst the assigner. Lawton v. Levy, 2 Edw. Ch. 197; 
Kerr v. Blodgett, 48 N. Y. 62 ; Weir v. Tannehill, 2 Yerg. 57 ; Shyer 
V. Lockhard, 2 Tenn. Ch. 365 ; Putnam v. Carpet Co. (C. C.) 79 Fed. 
454 ; Collins v. Serverson, 2 Del. Ch. 324 ; 2 Perry, Trusts, § 595. 
There is equal reason, we think, for holding that a court of equity may 
afford such relief when the trustée, without fault of his own, has been 
prevented from executing the trust in the manner contemplated, or 
when he finds unlooked-for obstacles in the way of a proper and eco- 
nomical administration of the trust committed to his hands which a 
court of equity can remove. We are of the opinion, therefore, that 
the contention on the part of the appellants that the bill of complaint 
did not disclose a case of équitable cognizance is untenable, and should 
be overruled. 

Learned counsel for the appellants further contend that the lower 
court had no jurisdiction over a part of the lands in controversy, and 
no power to appoint a receiver as respects such lands. With référ- 
ence to this proposition it may be said that it appears from the record 
that some of the lands in controversy are situated in two counties 
within the Eastem division of the Eastern judicial district of Ar- 
kansas, but the greater portion thereof appear to be located in the 
Western division of said district. The suit at bar was originally in- 
stituted in Jefferson county, Ark., where a part of the land is situated, 
which is a county within the Western division of the district, and it 
was thence removed to the fédéral circuit court for the Western di- 
vision of the district, which sits at Little Rock. For this reasop it is 
urged that the court, sitting at Little Rock, acquired no jurisdiction 
over, or power to appoint a receiver of, the lands in the Eastern di- 
vision of the district. This contention is evidently based upon the 
assumption that the action at bar is a strictly local action, like a suit 
in ejectment, or a suit to partition real property, and that, because of 
that fact, the lower court could only deal with those lands which were 
situated within the Western division of the district. This theory, 
however, is erroneous. The suit at bar is not a local action, but a bill 
to administer a trust, and in such cases courts of equity always act in 
personam. It is one of the équitable maxims that they so act. Bisp. 
Eq. § 47. When a court of equity acquires fuU jurisdiction of the 
trustée in whom the légal title to trust property is vested, and other 
necessary parties are before the court, either in obédience to process 
or by their voluntary appearance, it can compel the trustée to dispose 
of the légal title and distribute the proceeds thereof as it may direct, 
although a part of the trust property may be located outside of the 
territorial limits of its jurisdiction. Such orders, and decrees and con- 
veyances made in pursuance thereof, when they emanate from a court 
possessing fuU chancery powers, which has acquired jurisdiction of the 
trustée and other necessary parties, are respected everywhere as bind- 
ing upon the parties to the litigation and their privies, although some 
of the property thereby afifected may not be within the territorial 
jurisdiction of the court. If such were not the rule applicable to 
such cases, many trusts could not be successfully, or, at least, eco- 
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nomically administered. Massie v. Watts, 6 Cranch, 148, 3 L Ed. 
181 ; MuUer V. Dows, 94 U. S. 444, 24 h. Ed. 207; McElrath v. Rail- 
road Co., 55 Pa. 189; Le Breton v. Superior Court, 66 Cal. 27, 29, 4 
Pac. "/yy ; Bisp. Eq. § 47, and cases there cited. 

Aside from this view of the case, certain décisions of the suprême 
court of the state of Arkansas demonstrate, we think, that the cir- 
cuit court of Jefferson county, in which this action was originallyin- 
stituted, could hâve afïorded the rehef sought by the bill and appoint- 
ed a receiver for ail of the lands in controversy, those situated within 
that county as well as those situated in other counties; and, as the 
case was lawfully removed to the fédéral circuit court for the proper 
division of the district, no reason is perceived why that court was not 
compétent to afford the same relief which was obtainable in the state 
court. The défendants could not deprive complainant of the relief to 
which she was entitled, and could hâve obtained, in the state court, by 
removing it to the fédéral court. Railway Co. v. Humble, 38 C. C. A. 
502, 504, 97 Fed. 837. The Code of Procédure of the State of 
Arkansas déclares, in substance (Sand. & H. Dig. Ark. § 5684), that 
actions for the recovery of real property, for the partition of the same, 
and to foreclose mortgages and other liens, as well as actions for 
injuries to real property, must be brought in the county in which the 
land, or some part uiereot, is situated. This statute treats one action 
at least as being local, which, but for the statute, would not be so re- 
garded. Nevertheless, it has been held in that state that a bill to set 
aside fraudulent settlements made by an administrator, to restate his 
accounts, and also to subject to the payment of the decree certain 
realty, the title whereto stood in the name of the administrator's wife, 
was not a local action, but might be brought in the county where the 
estate was being administered, although the realty standing in the 
name of the wife was situated in another district or county. Dyer v. 
Jacoway, 42 Ark. 186, 197. So it has been held in that state that an 
action in chancery to enjoin the sale of land, under a fraudulent or 
satisfied mortgage, for an accounting of the amount due on the mort- 
gage, and to cancel fraudulent conveyances of the land, is not a local 
action, but may be brought in any county where jurisdiction of the de- 
fendants can be obtained by personal service of process upon thera. 
Jones v. Fletcher, 42 Ark. 422. It is obvions, therefore, that an action 
lika the one at bar, to administer a trust by direct action on the trustée, 
would not be regarded in that state as a local action, but as a proceed- 
îng în personam. And as a part of the lands in controversy were 
situated in Jefiferson county, where the complainant brought her suit 
originally, the courts of that state would doubtless hold that the court 
in which the action was commenced had fuU power to exercise control, 
through the trustée, over any lands within the state which formed a 
part of the trust property, and, if need be, to appoint a receiver thereof. 
The court to which the case was removed was entitled, in our judg- 
ment, to exercise the same power. This view of the case is strongly 
confîrmed by the fact that section 742 of the Revised Statutes of the 
United States déclares that "any suit of a local nature, at law or in 
equity, where the land or other subject-matter of a fixed character lies 
partly in one district and partly in another, within the same state, may 
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be brought in the circuit or district court of either district; and the 
court in which it is brought shall hâve jurisdiction to hear and décide 
it ànd' cause mesne or final process to be issued and executed, as fully 
as if the said subject-matter were wholly within the district for which 
such court is constituted." But even if this provision was net found 
in the Revised Statutes, as the action was not of a local character, and 
as the fédéral court had acquired jurisdiction over the trustée and other 
necessary parties, and the case was one of équitable cognizance, we 
should be of the opinion that it was entitled to proceed and render full 
and complète rehef, and to exercise control, through the trustée, over 
ail the lands forming a part of the trust estate, which were situated 
either in the Eastern or in the Western division of the district. 

It is further urged in behalî of the appellants that, while the orig- 
inal défendants to the action may hâve waived ail objections to the 
juris'diction of the lower court by the removal of the case to that 
forunij yet this is not true of themselves, the attaching creditors, 
who subsequently became parties to the Utigation in the manner 
heretQfore explained. It is said, in substance, that they hâve never 
consented to be sued in the Western division of the Eastern district 
of Arkansas, and are not inhabitants of that district or state, and 
that their rights cannot be determined by the fédéral court for that 
district. It matters not, however, whether they hâve se consented 
or where they may réside. They were not originally named as de- 
fendants to the bill, nor was it nècèssary to do so, although, as cred- 
itors of the firm of Thomas H. Allen & Co., they had an undoubted 
right to intervene in that proceeding and make themselves parties 
thereto for the protection of their own interests. By the removal 
of the case to the fédéral court, that court acquired full jurisdiction 
of the cause, as we hâve heretofore held. The proceedings which 
were subsequently taken against the appellants as attaching cred- 
itors were rendered necessary by their attempt to seize and ap- 
propriate the trust property to the payment of their own claims to 
the exclusion of other creditors of Thomas H. Allen & Co., and 
in open violation of the terms of the composition agreement, which 
they had signed. The proceedings against the appellants, therefore, 
were of an ancillary character, being incidental to the exercise of 
a jurisdiction which had been lawfully acquired. They were such 
proceedings as might hâve been taken against any one, without réf- 
érence to his citizenship, who intermeddled with the trust property 
after a bill to administer and enforce the trust had been filed and 
jurisdiction for that pnrpose over the necessary parties had been 
lawfully acquired. In the case of Zimmermann v. So Relie, 25 C. 
C. A. 518, 520, 80 Fed. 417, 419, and in Merritt v. Barge Co., 24 
C. C. A. 530, 533, 79 Fed. 228. this court held that "when a suit is 
brought to enforce a Hen against spécifie property, or to marshal 
assets, of to administer a trust, or to liquidate an insolvent estate, 
and in ail other cases of à siniilar kind, where, in the progress of 
the case, thé court may find it necessary or convenient to assume 
control of the property in controversy, the court which first acquires 
jurisdiction of such a case, by the issuance and service of process, 
is entitled to retain it to the end, without interférence on the part 
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of any other court oi co-ordinate jurisdiction." We held, further, 
that "a rigid adhérence to this rule, both by the fédéral and state 
courts, is necessary in order to prevent unseemly conflicts which 
might otherwise arise" in dealing with that class of cases. To the 
same effect are the following cases : Chittenden v. Brewster, 2 
Wall. 191, 196, 197, J7 L. Ed. 839; Orton v. Smith, 18 How. 263, 
2Q5, 15 h. Ed. 393; Union Trust Co. v. Rockford, R. I. & St. L. 
R. Co., 6 Biss. 197, 24 Fed. Cas. 704; Union Mut. Life Ins. Co. v. 
University of Chicago (C. C.) 6 Fed. 443; Heidritter v. Oilcloth 
Co., 112 U. S. 294, 302, s Sup. Ct. 135, 28 L. Ed. 729; Gates v. 
Bucki, 4 C. C. A. 116, 53 Fed. 961. The fédéral circuit court had 
acquired full jurisdiction of the bill, which was filed by the plaintifï to 
enforce and administer the trust, before any of the writs of attach- 
ment were levied, and although the receiver, who was subsequently 
appointed, may not hâve acquired actual possession of some of the 
lands before the levies were made, yet within the doctrine last stated 
the land was not subject to seizure under the writs of attachment, it 
being, potentially at least, in custodia legis. Besides, as we hâve 
already held, thèse appellants, by signing the composition agree- 
ment and consenting to a sale and disposition of the lands in con- 
troversy for the common benefit of ail the creditors of Thomas H. 
Allen & Co., were thereby estopped from prosecuting actions in 
the state court, with a view of fixing an exclusive lien on the trust 
property adverse to the rights of other creditors. 

A number of other objections to the decree below hâve been 
stated and argued at length by counsel for the appellants, ail of 
which hâve been fully considered, but in view of what has been al- 
ready decided we only deem it necessary to notice specially one 
other contention. 

It is said that "the appellee is estopped to deny the right of the 
appellants to hâve the lands attached in the suits in the Crittenden 
county circuit court sold under the orders of sale" made by that 
court. This proposition is based on the following ground: On 
November 10, 1892, after M. B. Trezevant, the trustée named in 
the deed of assignment and in the composition agreement, had been 
appointed receiver of ail the lands in controversy, by order of the 
fédéral court, he appears to hâve filed a motion in the attachment 
suits that were then pending in the circuit court for Crittenden 
county, Ark., which had been brought by three of the appellants, 
namely, the Memphis Savings Bank, the Phœnix Fire & Marine 
Insurance Company, and the City National Bank of Cairo, 111., against 
the firm of Thomas H. Allen & Co., wherein he averred, in sub- 
stance, that he had been appointed receiver of the attached lands 
lying in said county as early as July i, 1892, by the fédéral court; 
that the writs of attachment had come to the hands of the sherifif of 
Crittenden county on July 6tli and 8th of that year, and that under 
thèse circumstances the levies were unauthorized and illégal. The 
receiver accordingly prayed that the levies, under the varions writs 
of attachment, might be quashed. The court to whom this motion 
was addréssed overruled it for the reason, as its order recites, that, 
as "the levies in question were made upon real estate * * * 
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saîd îevies, in no way affeçted tlie possession of said receiver, and 
tliat thë granting of tlie said motion would prevent plaintiff from 
perfecting * * * his daim iinder the attachment." This mo- 
tion was liiade by the receiver of his own vohtion, without any order 
or direction to t'hat eftect, and without the knowledge of the court 
whose o.fficer he was. Under thèse circumstances it cannot be suc- 
cessfuUy clàimed that the act of the receiver in making this motion, 
which was doubtless prompted by a désire to treat the process of 
the State court with proper respect, had the effect of defeating the 
jurisdiction of the fédéral court over the Crittenden county lands 
which it had theretofore lawfully acquired. The jurisdiction over 
property wliich a court has once obtained in a judicial proceeding 
cannot be defeated by an unanthorized act on the part of its re- 
ceiver. Moreover, the right of the complainant below in and to 
thèse lands cannot be impaired by such unwarranted action on the 
part of the receiver. Furthermore, the adjudication of the state 
court, which the appellants invoke to enable them to hold the Crit- 
tenden county lands, does not purport to be an adjudication that 
the levy of the writs of attachment upon the lands gave them a su- 
perior lien, and that they were not bound by the composition agree- 
ment. The State court did not undertake to décide either of thèse 
questions, but was apparently of the opinion that the Ievies wliich 
had been made under its process in no wise interfered mth the 
action of the fédéral court, but left it at fuU liberty to décide thèse 
questions as it thought proper. For thèse reasons the position tal^en 
by the a.ppellants, as respects thé Crittenden county lands, must be re- 
garded as untenable. 

In conclusion, it is proper to remark that the decree which was 
rendered by the lower court will manifestly lead to a resuit which, 
from any point of view, is just and équitable. It dévotes the pf o- 
ceeds of the Arkansas lands to the payment of ail of the debts of the 
insdlvent firm, to which the lands belong, without préférences, as the 
creditors of that concem, iricluding the appellants, agreed that they 
might be devoted by the terms of the composition agreement. 

After a careful considération of ail the arguments that hâve been 
adduced by learned counsel for the appellants to sustain their attach- 
ment liens and to secure a priority over other creditors, we are satis- 
iied that the decree below was for the right party and that it should be 
afiîrmed. It is so ordered. . 



MISSOURI BROOM MFG. CO. et al. r. GUYMON. 

(Circuit Court of Appeals, Blghtli Circuit April 14, 190aj 

\ No. 1,609. 

.1:Salb Undeb False Rkpbesbntatiojss— Rbcovert of Pboperty— Fobm of 
Action. 

Where à Wll àverred that a flrni purchased broom corn In controversy 
•wlth Intent not to pay for the same, that the sale was induced by fraud. 
and that Immedlately after dlscoverlng the fraud complainant elected 
to rescind thie sale and reclalm the property Bold, the action must be 
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consîdered as an action to recover Personal property, and the buyer and 
his vendees wlth notice be treated as trustées for the complainant 
Sl Same — Bill— MuLTiFARiousNBss— RiGHT TO Object, 

Where a blll_to recover Personal property clalmed to hâve been sold 
and delivered through the buyer's fraud alleged that one of the stock- 
holders o£ the buyer had not paid for his stock, and had recelved money 
from the buyer, whlch he should refund, such allégations, though Im- 
proper, where not prejudiclal to other défendants, and the bill havlng 
been dismissed as to such stockholder, such other défendants could not 
clalm that the bill was multifarious. 

8. SaMB— JUDGMENT OR LiEN CrEDITOR. 

In a proceeding to establish a constructive trust of Personal property 
claimed to hâve been sold and delivered under false représentations, and 
to compel the trustée to restore the trust property or account for its 
proceeds, It Is Immaterial that plalntifC is not a judgment or lien créditer, 
and has not established his demand at Islw. 

4. Samb — Replevin — Adéquate Rbmbdy at Law. 

In an action to enforce a constructive trust in broom corn claimed by 
complainant to hâve been sold and delivered under false représentations 
of the buyer, it was alleged that part of the broom corn, which had not 
been worked up by the buyer, had been mingled with other corn, and 
was difflcult of identification; that the property had been twice sold, 
and the rights of the alleged purchaser would be the subject of investiga- 
tion; and that part of the corn had been manufactured and assigned to 
thlrd persons, who were actlng in collusion with the alleged trustées. 
Beld, that plaintiflf did not hâve an adéquate remedy at law by an action 
of replevin, and hence equity was entitled to assume jurlsdiction. 

6. Bamk— BoNA FiDB PoRCHASBKs— Considération— Extension of Time— Pee- 

BXISTING DeBT. 

Where a fraudulent purchaser of Personal property gave a deed of 
trust to secure pre-exlsting debts, covering the property purchased 
whleh was not paid for, and such deed entitled the mortgagee to take 
possession of the property at once, and Inventory and sell the same at 
public or prlvate sale, such mortgagee was not entitled to claim, as 
agalnst the defrauded seller of the goods, that he was a bona fide pur- 
chaser on the ground that the mortgage also granted the mortgagor a 
deflnite extension for the payment of the debts as a considération of the 
mortgage. 
6. Same- Damages. 

Where a seller sued in equity to enforce a constructive trust of the 
goods on the ground that the sale had been made by fraud, and that 
défendant was chargeable as trustée, and pending the suit the purchasers 
from the fraudulent vendee were allowed to dispose of the property, 
and hold the proceeds to await the resuit, and they sold the same at a 
larger prlce by reason of an advance in the market, the plalntlffi was 
entitled to the actual value of the property at the time It was sold by 
such vendees, and was not limlted to the original contract price. 

Appeal from the Circuit Court of the United States for the Western 
District of Missouri. 

E. T. Guymon, the appellee, exhibited an amended bill of complaint, on 
which this case was eventually tried, against the Missouri Broom Manu- 
racturlng Company, David Loewen, the Exchange Bank of Jefferson City, 
William A. Dallmeyer, William Q. Dallmeyer, H. Clay Ewing, and Arthur 
M. Hough, the appellants, whlch contained, in substance, the foUowlng al- 
légations: That in June, 1897, the complainant was indueed, by certain false 
and fraudulent représentations made by A. Loewen, who was the président 
of the Missouri Broom Manufacturlng Company (hereafter termed the 
"Broom Company"), to ship and sell to the latter Company a large quantlty 
of broom com of the value of ?3,812.21, which the company recelved not in- 
tendlBg to pay for it; that by the terms of the sale one-thlrd of the pur- 
Cbàee money was to be paid In cash and the balance In 60 days, but that 
115 F.— 8 
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the complalnant, after the shlpment and dellvery pf the broom corn, waa 
inducea, by tértàln other fraudulent représentations, to accept tiie broom 
company's notes dated September 4, 189Î, one due In 6 days, one In 16 days, 
and the other on October 2, 1897, for the entlre purchase priée; that on 
^eptembéb 28, 1897, the broom company, whlch was engaged In the manu- 
facture of brooms In the Missouri penitentlary at Jefferson City, Mo., executed 
a deed of trust to A. M. Hough, as trustée for the Exchange Bank of Jeffer- 
son City, and David Loewen, which deèd of trust conyeyed ail of the brôom 
company's prbperty of every kind and description, and was made to secure 
the payment ôf alleged debts Of the broom company, specifled thereln, to the 
amount of $9,212.25; that a part of the complalnant's broom corn had been 
manufactured Into brooms, and mingled wlth other brooms, prier to Septem- 
ber 28, 1897, and that the resldue thereof was at the time mingled wlth 
other broom corn belonging to the broom company, and was stored in ware- 
houses In Jefferson City, Mo., when the deed of trust was executed, and was 
covered by that conveyance; that Hough, as trustée, took possession of ail 
of the property of the broom company on the exécution of the deed of trust, 
Including the broom corn whlch belonged to the complalnant and was then 
In warehouses at JefiCerson City, and that he dld so wlth full knowledge of 
ail the facts and clrcumstances under which It had been obtalned by the 
broom company from the complalnant. The bUl further alleged. In substance, 
that In pursuance of the powers conferred by the aforesaid deed of trust, 
Hough, as trustée, on October 7, 1897, sold ail of the property thereby con- 
veyed to the défendants H. Clay Ewlng, William Q. Dallmeyer, and William 
A, Dallmeyer, ostenslbly for the sum of $3,000; that in sald transaction the 
vendees last named acted merely as agents of the Bxchange Bank of Jeffer- 
son City, paylng nothlng for the property whlch they acqulred, and at the 
time of the purchase were well aware that the complalnant had filed his 
original blll, praylng for a restralnlng order and the appointment of a re- 
celver; that sald vendees, on October 9, 1897, sold ail of sald property to the 
défendant David Loewen, and agreed to assign to him the debts which were 
secured by the aforesaid deed of tnjst, on condition that he pay to the 
vendees the sum of $8,000, evidenced by six promissory notes, which were 
executed by David Loewen and I. J. Rlngolsky; that in and by sald contract 
of sale sald vendees retained.the title to the property which they pretended 
to sell until the purchase money evidenced by said notes had been fully 
pald; that at the time of sald alleged sale to David Loewen and at the time 
of the exécution of the deed of trust to Hough, and long prier theretp, said 
David Loewen was fully cognizant of the fraud that had been perpetrated 
on the complalnant, and was well aware of bis right to resclnd the sale; 
that David Loewen and A. Loewen, the président of the broom company, 
were copartners In business, and transacted business at the clty of St. 
Louis, Mo., under the name of David Loewen & Son; that sald flrm had an 
account wlth the broom company on its bocks, the style of whlch account 
was, for some unexplained reason, changed about the date of the transactions 
aforesaid; that In August and September, 1897, the broom company shipped 
many brooms that had been made out of the material purchased fpom the 
complalnant to David Loewen & Son at 8t Louis, Mo., for the fraudulent 
purpose of selilng them, and defraudlng the creditors of the broom company, 
and that a lai^e part of the recelpts of the broom company during said 
months was turned over to David Loewen & Son by collusion wlth that flrm, 
to defraud the complalnant and other creditors of the broom company. The 
complalnant further alleged in hls blll that he dlscovered the fràud which 
had been practlced upon hlm, and thlat the aforesaid purchase , was made 
wlth ho Intent on the part of the lJTO(>m qompany of paylng him for the 
commodlty purchased, only a Week 'prlôr to the filing of his original bill 
hereln, whlch appears to hâve been exhlblted on October 8, 1897; that on 
dlscovering the fraud he went Iminedlately from the state of Kansas, where 
he resided, to Jefferson City, Mo., for the purpose of surrenderirig the notes 
which he had receiyed and rescindlh^ tbé fraudulent sale, but that he was 
unable to flnd any offléer or agent of thé broom company to whom he could 
make the tender; that he accordlngly tendered the notes In court on the 
Qllng of his blll; and that by vlrtue of the facts aforesaid, the complalnant 
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was entltled to recover frpm the défendants the broom corn whJch he had 
sold, and the proceeds of sueh as had been manufactured into brooms, but 
that, in vlew of ail the circumstances, he was without an adéquate or suffi- 
dent remedy at law to fuUy redress the wrong. He aecordlngly prayed for 
the appolntment of a recelver of the property which remained in specle; that 
the part thereof to whlch he was entltled might be determined; that David 
Loewen and A., Loewen mlght be compelled to account for the property, or 
the proceeds thereof, which they had recelved from the broom company; and 
for gênerai relief. 

When the original bill was exhlbited, and the application for an injunction 
and the appolntment of a receiver was heard, the lower court, in lieu of 
appointing a receiver, made an order, in substance, directing that the 
persons then in charge of the property in controversy should continue in 
charge thereof, with power to sell the same and manufacture it into brooms, 
renderlng accounts to the court at Intervais of ail their doings in that 
behalf. Acting under this order, which practically constituted the de- 
fendants, or some of them, recelvers, the property, as it seems, had been 
sold before a final decree was reached, and the proceeds were in the custody 
of the Bxchange Bank at Jefferson City, and held by It for distribution, 
pursuant to the provisions of such decree as might be entered. By the 
provisions of the decree, from which the défendants below bave appealed, 
the deed of trust of date September 28, 1897, the sale thereunder by Hough, 
and the sale by his vendees to David Loewen were each set aside and an-« 
nulled in so far as they undertooli to convey the broom corn that was sold 
by the complainant to the broom company, and the funds in the hands of the 
Exchange Banlc were impressed with a trust in favor of the complainant in 
the sum of $3,000, that being the ascertained value of the 60 tons of broom 
corn which were sold by the complainant. The Exchauge Bank was further 
directed to pay to the complainant, out of the funds remaining in its hands, 
the sum of $402.68, being that portion of the fund which David Loewen 
would be entltled to reeelve from it pursuant to the provisions of the afore- 
sald deed of trust 

Edwin Silver (F. M. Brown, on the brief), for appellants Exchange 
Bank, H. Clay Èwing, William A. Dallmeyer, William Q. Dallmeyer, 
and Arthur M. Hough. 

I. J. Ringolsky, for appellant David Loewen. 

Henry M. Beardsley (Alfred Gregory and Charles H. Kirshner, on 
the brief), for appellee. 

Before CAEDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is manifest, we think, from an inspection of the bill, the sub- 
stance of which has been stated above, that the proceeding at bar 
must be characterized as an action to recover personal property and 
the proceeds thereof, which property the complainant below was in- 
duced to sell and ship to the Missouri Broom Manufacturing Company 
(hereafter termed the "Broom Company") by means of false and fraud- 
ulent représentations that were made by certain officers of that cor- 
poration to induce the sale. The bill distinctly avers that the broom 
company made the purchase of the broom corn in controversy with 
no intent to pay for the same; that the sale was induced by state- 
ments which were false and misleading; that the complainant was 
thereby deceived, and induced to part with his broom corn ; and that 
immediately after the discovery of the fraud the complainant elected 
to rescind the contràct of sale and reclaim the property sold, and that 
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he took the proper steps in that behalf. Thèse allégations and the 
relief prayed for give an unmistakable character t& the proceeding, 
and stamp it as a proceeding to recover property which was wrong- 
fully obtained from the complainant by fraud, and which, for that rea- 
son, must be regarded as having been held originally by the broom 
Company, the fraudulent vendee, in trust for the complainant, if he 
elected to rescind the contract of sale. It must also be regarded as 
held in trust by the other défendants, to whom the property was trans- 
ferred, unless they were innocent purchasers for value. It is true 
that there are some allégations in the bill, not stated above, showing 
that one of the stockholders of the broom company (I. J. Ringolsky) 
has not paid for his stock, and that he has received money from the 
broom company, which he ought to refund. It is also true that allé- 
gations of this sort hâve no proper place in a proceeding such as we 
understand the présent proceeding to be, and that they might, under 
some conditions, render the bill multifarious ; but as the bill was dis- 
missed as to Ringolsky , and as no attention was paid to thèse alléga- 
tions, or relief sought or granted on account thereof, they ought not, 
at this stage of the case, to be noticed, or to prejudicially affect the 
decree, if it is right in other respects. The appellants hâve sustained 
no injury in conséquence of thèse allégations, and cannot be heard to 
complain that the bill is multifarious. 

Nor is the contention of the appellants entitled to any weight that 
the decree is erroneous, and that the demurrer to the bill should hâve 
been sustained, because the complainant was not, as it is said, "a 
judgment or lien creditor" of the broom company when he filed his 
bill. It is a sufifîcient answer to this contention that the proceeding is 
in no sensé, or from any point of view, a creditors' bill to reach équit- 
able assets of a debtor, to which class of cases the doctrine invoked 
by the appellants is applicable. This is a proceeding by the com- 
plainant, as before stated, to establish a constructive trust, and compel 
the trustée to restore the trust property to its rightful owner, or to 
account for the proceeds if the property, or a part thereof, has been 
sold. In such cases it is no more necessary for a complainant to es- 
tablish his demand at law before proceeding in equity than when a 
beneficiary under an express trust seeks relief against his trustée. 
Lawton y. Levy, 2 Edw. Ch. 197; Kerr v. Blodgett, 48 N. Y. 62; 
Weir v. Tannehill, 2 Yerg. 57; Bank v. Houchens, 115 Fed. 96 (de- 
cided by this court at the présent term). Moreover, in the case in 
hand, the complainant could not hâve established a demand at law 
against the broom company, as by suing for the value of the broom ' 
corn, without ratifying the sale and relinquishing the very right to the 
property which he seeks by this proceeding to enforce. 

Another contention on the part of the appellants, which is entitled 
to more considération, perhaps, than the one last mentioned, is that 
an action at law by way of replevin would hâve furnished an adéquate 
remedy for the wrong complained of, since the property involved was 
personalty; and hence that a court of equity was without jurisdiction. 
With référence to this contention we observe that, while a vendor of 
Personal property may maintain replevin against a vendee, who, as in 
this case, bought the property with a preconceived intent not to pay 
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for the same (Bussing v. Rice, 2 Cush. 48 ; Bank v. Bâtes, 120 U. S. 
556, 7 Sup. Ct. 679, 30 L. Ed. 754; Beebe v. Hatfield, 67 Mo. App. 
609; Morrow Shoe Mfg. Co. v. New England Shoe Co., 6 C. C. À. 
508, 57 Fed. 685), yet it does not follow that in every case a vendor 
who elects to rescind and reclaim his goods from one who has bought 
them not intending to pay therefor, must resort to replevin, and cannot 
hâve relief in equity. Serious obstacles may stand in the way of ob- 
taining adéquate redress at law. Besides, the fact that the fraudaient 
vendee, when the élection to rescind is made, occupies the position of a 
trustée, should dispose a court of chancery to assume jurisdiction, on 
the ground of declaring and enforcing the trust, unless the transaction 
is a very simple one, which can be investigated readily by a court of 
law and tried to a jury. In the case before us the bill alleged that 
such part of the broom corn as had not been worked up into brooms 
had been mingled by the broom company with other broom corn, 
which, as a matter of course, rendered it difïicult of identification. It 
was also disclosed by the bill that the property had been twice sold, 
and that the rights of the alleged purchasers would be a subject-matter 
for careful investigation. It was also charged in the bill that a part 
of the commodity had been manufactured into brooms, and consigned 
to third persons, who were acting in collusion with the broom com- 
pany, and who were chargeable, as fraudulent trustées,, with the prop- 
erty, or the proceeds thereof, which they had received. It was obvious, 
therefore, that the complainant could not obtain complète relief by a 
single action in replevin, such as he could obtain by the more flexible 
processes of a court of equity. Thèse considérations were ample, in 
our judgment, to warrant a court of equity in entertaining the bill for 
the purpose of investigating the entire transaction, and enabling the 
complainant to obtain full relief by a single action. The case was one 
which fell within the province of a court of chancery, because the ob- 
ject was to establish and enforce a trust, and because the légal remedy 
was inadéquate. Refining Co. v. Fancher, 145 N. Y. 552, 556, 557, 
40 N. E. 206, 27 L. R. A. 757. See, also, Morse v. Nicholson, 55 
N. J. Eq. 705, 38 Atl. 178. 

Turning to other phases of the controversy, the appellants claim 
that they, or at least some of them, are armed with the rights of inno- 
cent purchasers for value, notwithstanding the fraud that was perpe- 
trated by the broom company. This claim seems to be based entirely 
on the fact that the deed of trust which was executed in favor of the 
Exchange Bank of Jefïerson City and David Loewen on September 
28, 1897, granted to the broom company a definite extension of time 
for the payment of the debts which were thereby secured, and the argu- 
ment is that such extension was a présent valuable considération paid 
by the beneficiaries in the deed of trust for the conveyance, which will 
enable them to hold the property as against the complainant, because 
the beneficiaries were not cognizant of the fraud that had been perpe- 
trated by the broom company. It is conceded that the deed of trust 
was given to secure antécédent debts, and that the Missouri doctrine, 
as well as the doctrine of some other states, is that one who takes a 
mortgage or deed of trust on property simply as security for an anté- 
cédent debt, without paying anj^ new or additional considération, is not 



118 115 FEDERAL REPORTER. 

a bona fide purchaser who can hold the property if it transpires that his 
vendor acquired the same fraudulently. Goodman v. Simonds, 19 Mo. 
107; Wîne Co. V. Rinehart, 42 Mo. App. 171, and cases there cited; 
Vogelsahg's Adm'r V. Fisher, 128 Mo. 386, 405, 31 S. W. 13; 2 Pom. 
Eq. Jur. (2d Ed.) § 749. While the deed of trust now in question does 
contain a clause extending the time of payment of the debts thereby 
secured for 10 days, yet this clause was immediately followed by an- 
other, whîch authorized the trustée to take possession of the mort- 
gaged property "at once," inventory it, and sell it forthwith, either at 
public or private sale, in bulk or at retail. The trustée was further em- 
powered to hold the proceeds of the sale until the debts, as extended, 
matured, and then to apply the proceeds to their payment. We are 
of opinion that a deed of trust or mortgage containing such provisions 
as thèse cannot be regarded as granting a debtor any indulgence, 
unless we ignore matters of substance, and look merely at the shadow. 
The debtor was deprived immediately of ail of his property and re- 
sources of whatsoever character, which were to be sold forthwith at a 
forced sale; and before such a sale as the one contemplated in the 
présent instance could hâve been consummated the indebtedness, as 
extended, would doubtless hâve become payable. The debtor derived, 
therefore, no possible advantage from the clause granting an extension, 
which was merely colorable, and, as we hâve been forced to conclude, 
was in fact inserted in the deed of trust for no other purpose than to 
furnish a pretext for such a claim as has been made, namely, that such 
extension of the time of payment was a new and additional considéra- 
tion for the conveyance, such as protects the creditor and arms him 
with the rights of an innocent purchaser for value. Instead of having 
the effect intended, it really créâtes a grave suspicion that the creditor 
either knew or suspected that the broom Company could not transfer 
a good title to some of the property in its possession which it offered 
to pledge as security for its debts. Edson v. Hudson, 83 Mich. 450, 
47 N. W. 347. See, also, Victoria Paper Mill Co. v. New York & P. 
Co. (City Ct. N. Y.) 57 N. Y. Supp. 397. The resuit is that the plea 
by the appellants that they were innocent purchasers for value was 
properly overruled, and, as no sufïîcient reasons are shown for disturb- 
ing the fînding of the lower court that the broom company bought 
the broom corn in controversy with no intent to pay for it, it follows 
that the beneficiaries in the deed of trust hâve no greater right thereto 
than the broom company would hâve, if it was the sole défendant. 

Another contention on the part of the appellants — and the only one 
which we deem it necessary to notice — is that the lower court should 
hâve allowed the complainant only $30 per ton for his broom corn, 
instead of $50 per ton, which was the sum actually awarded. This 
claim seems to be made upon the theory that the complainant sued the 
broom company for the purchase price of the commodity sold, or in 
trover for its conversion ; in which event, it is said, the purchase price 
was the true measure of recovery. But the theory on which this claim 
is based is erroneous. The complainant sued to recover his property 
îrom the fraudulent vendee upon the theory that he was chargeable 
with it as a trustée. Pending the action, and for convenience, the 
purchasers from the fraudulent vendee were allowed tô sell or dispose 
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of the property as they deemed best, holding the proceeds to await the 
outcome of the suit. In the meantime the value of the commodity 
rose, and it was sold at a large advance above the purchase price. 
For thèse reasons we entertain no doubt that the complainant was 
entitled to recover the value of his broom corn at the time the final 
decree was entered, and such seems to hâve been the opinion of the 
lower court. 

Finding no material error in the proceedings below, the decree from 
which the appeal was taken must be affirmed, and it is so ordered. 
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(Circuit Court of Appeals, Elglitli Circuit. April 7, 1902.) 

No. 1,610. 

1. Sales— Brbach of Contkact — Défenses — Kkowledgb. 

Where defeudant agreed to supply plaintifCs vrtth their entire re- 
quirements of new barrels for a certain year at specifled priées, and de- 
fendant refused to flll plalntififs' order for barrels, it was not necessary, 
in an action by plaintifCs for breach of contract, in order to entitle de- 
fendant to urge as a défense that plaintiflfs had ordered barrels for use 
In the succeeding year, that he should hâve had knowledge of plaintiffs' 
breach of contract in so orderlng barrels at the time of his refusai to 
deliver. 

2. Same. 

Where, In an action for breach of a contract to fumish plaintiffs with 
their entire requirements of barrels for a certain year, there was évi- 
dence that plaintiffs had sold barrels to another party, which had been 
ordered for plaintiffs' use from défendant, such sale was not a défense 
to the action, if made in good faith, and merely for the purpose of ac- 
commodating the person served, and not for spéculation. 
8. Samb—Contkacts— Dépendent Covenant. 

Where défendant contracted to supply plaintiffs with ail new barrels 
needed during a certain year, at specifled priées, such contract contalned 
an implled covenant that the plaintiffs were to order only such barrels 
as were necessary for their business, which was dépendent on de- 
fendant's covenant to supply; and the breach of the plaintiffs' covenant 
by orderlng barrels with a vlew to stocking up for another year, and 
for sale to other parties, eonstituted a breach of their contract, which 
entitled défendant to refuse f urther delivery and reseind the contract 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Thjs is an action for breach of contract. William O. Scofleld, Daniel 
Shurmer, John Teagle, and Charles W. Scofleld, the défendants In error, 
sued the H. D. Williams Cooperage Company, the plaintiff in error, upon a 
contract whereby the défendant company had agreed to supply the plaintiffs 
"your entire requirements for new barrels during 1899 at the f oUowing points 
at the foUowing priées"; also to supply "you with ail the new barrels you 
may need at Kansas City for a period of one year from April flrst next, at 
95c. each." The other places specifled for the delivery of barrels were St. 
Louis, Mo.; Des Moines, lowa; Détroit, Mich.; Zanesville, Ohio; and some 
other places not necessary to be mentioned. The priées specifled In the 
contract varied somewhat with the places of delivery, and ranged from 921^ 
cents per barrel, the price at St Louis,, to $1 per barrel, the priée at Clinton, 
lowa. The contract conslsted of a written proposition in the form of a 
letter, which was malled by the défendant company at Poplar Bluff, Ho., 
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on December 14, 1898, and was addressed to tlie plalntiffs at their place of 
business in Cleveland, Ohio, whicli proposition appears to hâve been duly 
accepted. On October 28, 1898, the défendant refused ta furnlsh any more 
barrèls uûder the contract; havlng at that time recelved numerous orders for 
barrels, whlch were unfilled. The refusalto ship further barrels was the 
breach complained of. The défendant, when sued, justified its refusai on 
the foUowlng ground: That the plalntifCs had given orders for barrels, 
ostensibly to meet the requirements of thelr business durlng the year 1899, 
but in reallty to sell the barrels ordered to others at a profit, and had also 
given orders for barrels for their use during the year succeediug the con- 
tract; that is to say, during the year 1900. There was a trial by jury, and 
a verdict for the plaintiffs In the sum of |2,647.90. The case was brought 
to this court by the défendant below on a writ of error. 

E. S. Robert (D. W. Robert, on the brief), for plaintiff in error. 
Nathan Frank (Richard A. Jones and D. W. Voyles, on the brief), 
for défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

No exceptions were saved to the admission or exclusion of évidence 
which require notice, but several errors are assigned as respects the 
instructions which were given and refused by the trial court, and con- 
cerning which the opinion of this court is invoked. An inspection of 
the bill of exceptions shows that, at the conclusion of the trial, counsel 
for the défendant company stated its objections to the' charge in the 
foUowing manner : 

"Your honor, my flrst exception [to the charge] Is as foUows: * ♦ * 
That It practically éliminâtes from the considération of the jury the tes- 
timony ôf Mr. Oarhart that the Paragon Reflnlng Company purchased three 
lots of new barrels from the plaintiffs during the year 1899. Your honor's 
charge practically llmits It to the one car load." "Another exception is to 
that part of the charge which tells the Jury that if the plaintifCs did order 
barrels for the year foUowlng the contract period, but ostensibly for use 
during the contract period, that It wlU not avail us as a défense, unless 
we knew It and acted on it in rescinding the contract." "There is another 
exception that I wish to malie, and that is that the court charges the jury 
that the sale of the car load of our barrels to the Paragon Reflning Com- 
pany was not a breach of the contract whlch Justified us in discontinuing 
shipments." 

No other exceptions than the above appear to hâve been taken to 
the instructions of the trial court when they were given. 

After a careful perusal of the charge, we do not find that the court 
eliminated from the considération of the jury any part of Carhart's 
testimony concerning the sale of barrels at Des Moines. In one place 
the court did make an allusion to the transactions at Des Moines, but 
in no such manner as to preclude the jury from finding, if they were 
so disposed, that on three occasions new barrels were sold by the 
plaintiffs' agent during the contract period, instead of one load. The 
jurons were left at full liberty to find on this question as they thought 
proper. The first exception to the charge is therefore without merit. 

The second exception, while it does not embrace the exact language 
,used by the trial judge, is addressed, as we understand, to that part of 
the charge in which he instructed the jury, in substance, and with 
référence to the défense that the plaintifïs had given orders for barrels 
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which they intended to use during the year 1900, that, in order to sus- 
tain that défense, it must appear not only that the plaintiffs wrote to 
their various agents, "telling them to order ail the goods in the fall 
they could for the next year's business," but that it must be further 
made to appear "that such ordei's were made, mid that the défendant 
rescinded the contracta or refused to exécute other ordersfor plaintiffs 
hy reason thereof. ' ' That part of the instruction which we hâve placed 
in italics, and to which the exception appears to hâve been addressed, 
is indefensible, in that it clearly implies that acts amounting to a 
breach of contract by one party do not constitute a breach until they 
become known to the opposite party. This proposition is untenable. 
Acts which in law amount to a violation of an express agreement, and 
are of such a nature as will operate to discharge the opposite party 
from his liability to further perform, will hâve that efEect, even before 
they become known to him who has the right to complain; and he 
raay avail himself thereof as a défense whenever he ascertains that 
such acts hâve been committed. The légal efïect of an act amount- 
ing to a breach of contract must be the same whether it is known or 
unknown to the opposite contracting party. Indeed, when it becomes 
known to the opposite party, he may in turn do some act that will 
operate as a waiver of the breach, which he cannot well do until he is 
aware of the breach. Therefore, if the plaintififs gave their agents 
directions to send in orders for more barrels than were needed for use 
in their business during the year 1899, with a view of stocking up for 
the succeeding year, and such orders were given, this action on the 
plaintifïs' part was none the less a défense to their action for a breach 
of the contract, although the défendant company was not aware that 
such orders had been given when it declined to furnish further bar- 
rels, and although its refusai to furnish barrels was not based on that 
ground. Even if it be true that the défendant company refused to 
make and ship any more barrels which were ordered by the plaintifïs 
because the price of barrels had advanced, yet if, after it was sued, it 
discovered that the plaintiffs had given orders which amounted to a 
violation of the contract, and that they had been given before there 
was any rupture of the agreement on its part, it was entitled to avail 
itself of that défense. There was some évidence in the case, we think, 
which tended to show, and from which a jury would be warranted in 
inferring, that some orders had been given by the plaintifïs ostensibly 
to meet the requirements of their business for the year 1899, but in 
reality to obtain a stock of barrels for the succeeding year, owing to 
an expected further advance in the price of barrels ; and, such being 
the fact, the error in the charge must be regarded as material. 

The third and last exception quoted above is based, as we think, 
upon a misconception of the charge. The trial court did not instruct 
the jury, unqualifiedly, that the sale of the car load of barrels to the 
Paragon Refining Company was not such a breach of the contract 
as justified the défendant company in discontinuing shipments. What 
it did say on that subject was substantially as follovvs : That if the 
plaintifïs "bought some considérable quantity of barrels for the pur- 
pose of speculating in them, and * * * that they actually sold 
them for that pvirpose," it would be a valid défense to the action. la 
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thé simé connection (and ît is to this clause that the exception evi- 
dently irelates) the court did instmct the jury, in effect, that if it ap- 
peared that the plaintiffs' agent at Des Moines sold a lot of barrels 
that had been ordered from the défendant to the Paragon Refining 
Company, not for the purpose of spéculation, but to accommodate a 
business competitor, and merely as an act of courtesy, such a sale 
would not operate to discharge the contract, so far as the défendant 
was concerned. There was some évidence in the case tending to 
show that the sale complained of had been made under the circum- 
stances supposed by the trial court, and the instruction was evidently 
intended to enlighten the jury on that phase of the case. We are not 
prepared to hold that this instruction was materially erroneous. If 
the plaintifïs gave the défendant company an order for a car load of 
barrels, doing so in good faith, for the purpose of meeting the sup- 
posed requirements of their business at Des Moines during the year 
1899, and after the arrivai of the barrels sold them to the Paragon 
Refining Company merely to accommodate that company temporarily, 
and as an act of courtesy, we do not think that a single sale made 
under stich cifcumstances would be such a breach of the contract as 
woiuld absolve the défendant from further obligation to perform. 
Whether the sale of thèse barrels was such a breach as operated to 
discharge the contract dépends, in our judgment, upon whether they 
were originally ordered in good faith by the plaintifïs for their own 
use, and to meet the supposed requirements of their business during 
the year 1899, or for such ulterior purpose as was alleged in the de- 
fendants' answer. It cannot be, we think, in a case like the one in 
hand, where by the contract the quantity of goods agreed to be sold 
and delivered was uncertain, and depended upon the requirements of 
the plaintifïs' trade, that the plaintifïs could not sell any barrels which 
they had ordered in good faith for their own use without discharging 
the opposite party from its agreement. An unexpected decrease in the 
demand for oil, and other causes, might render it necessary to dispose 
of a part of a stock of barrels which the plaintifïs had accumulated in 
good faith with the expectation of using them. It must be presumed 
that the parties to the contract foresaw that such events might occur, 
and that it was also understood that the plaintifïs would conduct their 
business in the usual way, extending such courtesies to rival concerns 
as were customary in the trade. For thèse reasons, we think that the 
court's instruction which is now under considération embodied the 
right idea, and was substantially correct, and that the instruction which 
the défendant requested, which declared, in substance, that this sale 
of barrels to the Paragon Refining Company in itself operated to 
discharge the contract, without référence to the motives which in- 
spired it, and without référence to the question whether the barrels 
so sold were ordered in good faith, was itself erroneous, and was 
properly refused. 

In the brief with which we hâve been favored by counsel for the 
défendants in error, the position is taken that, even if the défenses 
pleaded by the défendant in its answer were true (that is to say, if the 
plaintifïs did give orders for barrels with a view of stocking up for 
the year 1900, and also with a view of selling them to others at a 
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profit), yet that sitch acts would not operate to discharge the défend- 
ant from its obligation to perforai, but would merely entitle it to re- 
coup the damages which it has sustained in conséquence of such 
wrongful acts. The learned trial judge took a contrary view, holding 
that the covenant of the one party to supply barrels to meet the 
other's requirements, and the implied covenant of the opposite party 
to order only such barrels as were necessary for that purpose, were 
dépendent, and not independent, covenants, or, in other words, that 
a breach of the latter covenant by the plaintifïs would discharge the 
défendant at least from its obligation to make further deliveries. No 
exception was taken to this ruling, and we refer to it only because the 
question may arise in the further progress of the case. Moreover, if 
the contention on the part of the plaintifïs is sound, it might follow 
that the error above specified was not prejudicial, and would not 
warrant a reversai. Without going into this question at length, it is 
sufficient to say that we are entirely satisfied with the conclusion 
which was reached by the trial court. If the plaintifïs ordered from 
the défendants barrels which were not needed for use in their busi- 
ness during the year 1899, with intent to stock up for the year 1900, 
or to sell the barrels so ordered at a profit, they violated a material 
obligation which was imposed on them by the contract, and did so 
deliberately. The implied promise to order only such barrels as they 
needed for the year 1899 was a substantial part of the considération 
for the defendant's promise to furnish barrels during that year at the 
price specified. If the défendant company had been requested to sup- 
ply barrels to meet the requirements of the plaintifïs' business during 
a period of two years, or to enable them to sell barrels to third par- 
ties at a profit, it might, and very likely would, hâve charged a higher 
price for its barrels than the price specified in the contract. The 
ÎDreach of the contract complained of was not one of those uninten- 
tional or enforced violations of the provisions of a contract in some 
minor particular, which will sometimes be excused to the extent that 
the opposite party will only be allowed to take advantage of the breach 
by recouping his damages. Vide Ralston, Disch. Cont. pp. 46-48. 
On the contrary, it was a breach of one of the material provisions of 
the agreement, which entitled the défendant to say that it would treat 
the contract as abrogated, so far as future deliveries thereunder were 
concemed. The plaintifïs, after being guilty of such acts as those 
charged in the answer, could not insist upon further performance, and 
compel the défendant company to resort to an action for damages, 
and to such remedy only. It had the right to say, "As you hâve al- 
ready ordered barrels which you impliedly agreed not to order, we 
will not take the chances of your continuing to do so, but will treat 
the contract as at an end." The authorities, in our judgment, amply 
sustain the conclusion which was reached by the trial court, — that the 
breach complained of, if proven, was one whch operated to discharge 
the obligation of the défendant to further perform, if it elected to do 
so. Norrington v. Wright, 115 U. S. 188, 6 Sup. Ct. 12, 29 L,. Ed. 
366; King Philip Mills v. Slater, 12 R. I. 82, 34 Am. Rep. 603 ; Rugg 
v. Moore, iio Pa. 236, i Atl. 320; Mining Co. v. Humble, 153 U. S. 
340. 551, 552, 14 Sup. Ct. 876, 38 L. Ed. 814; Smith v. Coal Co., 
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36 Mo. App. 567; Murphy v. City of St. Louis, 8 Mo. App. 483; 
St. Louis Paper Box Co. v. J. C. Hubinger Bros. Co., 40 C. C. A. 
577, 580, loo Fed. 595. 

For the error heretofore pointed out, we deem it necessary to re- 
verse thé judgment and grant a new trial. It is so ordered. 



ADGEE et al. v. ACKERMAN et aL 

(Circuit Court of Appeals, Blghth Circuit. Aprîl 14, 1902.) 

No. 1,632. 

1 MARRiAeB — Civil Contbact — No Cebemont Required. 

Marrlage Is a civil contract. An agreement of one woman and one 
man, compétent to contract, to then become and thei-eafter be husband 
and wife during their joint llves, is a valid marrlage contract, and no 
cferemony, civil or religions, is necessary. 

2. Samk— Mat bb Express or Implied. 

An implied contract of marriage is as blnding and efCective as one 
expressed by written or spolien words. 

8. Same— Implied Conthact—Proof of. 

A marrlage may be Implied or înferred from cohabitation, gênerai répu- 
tation among acquaintances of tiie parties, their treatment of each other, 
and their speaklng of and addressing each other as husband and wife, 
the chrlstenlng of their ofifspring as their children, the bestowing of the 
name of the father upon a child of the union, and other acts, sayings, 
and conduct whieh hâve a natural tendeney to show the existence of 
the marriage relation. 

4. Same— Légal Présomption in Cases of Legitimaoy. 

There is a strong légal presumption that a child is the fruit of a lawful, 
rather than of a meretricious, union, and that there was a timely mar- 
riage between the father and the mother before the birth. 

6. Same— CoMMON-JCiAW Marriage— Subséquent Ceremontal Marriage. 

A subséquent cérémonial marriage is not inconsistent with a prior 
common-law marriage, and does not necessarily overcome the presump- 
tion thereof arising from matrimonial cohabitation, repute, the déclara- 
tions and acts of the parties. 
e. Same— Illicit Relation — Presumption of Continuancb Basily Overcome. 

A relation, illicit in Its inception, Is presumed to continue, lu the ab- 
sence of countervalling évidence. But slight circumstances may be suf- 
flcient to establish a change from concubinage to matrlmony, and évi- 
dence of the time or place of the change is not indispensable to its 
proof. 

7. Same— Fresumptioh of Marriage Arises When Obstacle Removkd. 

Where parties incompétent to marry enter an illicit relation with a 
manifest désire to live in a matrimonial union rather than in a state of 
concubinage, and the obstacle to their marriage is subsequently re- 
moved, their contînued cohabitation raises a presumption of a marriage 
Immediately after the obstacle Is removed, and will warrant a finding 
to that effect. 

8. Legitimact op Children Born in "Wedlock— Strong Presumption op. 

Nothing maj Impugn the legitlmacy of the issue of a lawful marriage 
less than proof of facts which show it to bave been impossible that the 
husband could hâve been the father. 

9. Common-Law Marriage— Pacts. 

Whlle A. was the husband of one woman he established an illicit rela- 
tion, In 1889, with B., another woman, and from that time they cohabited 
and treated each other as husband and wife. They declared themselves 
to be such, and their gênerai réputation among their joint acquaintancea 
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was that of marrled persons. In Navember, 1890, A.'s wlfe procured a 
divorce and Ç25,000 allmony from hira wltîiout any objection on bis part. 
On September 2, 1892, B. bore hlm a son. On October 4, 1892, a ceremony 
of marriage between tbem was conducted. A. always recognized and 
treated the boy as his cbild. From the inception of their relation they 
manlfested a désire and intention for a matrimonial, rather than a 
meretrlclous, union. ■Held, there was a common-law marriage between 
A. and B. immediately after the divorce. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

Alfred W. Fleming died intestate in the state of Missouri on January 10, 
1898, leaving a wldow, Mary-Cecllia Fleming, née Quan, and her son Alfred 
W. Fleming, Jr., who had been born on September 2, 1892. While the de- 
ceased was not a practiclng physician, he was commouly known as Dr. 
Fleming, and In thls statement, and in the opinion whieh foUows it, he will 
be deslgnated in thls way to distinguish him from his sou, who bears the 
same name. On November 12, 1899, the widow Fleming died, leaving à will 
by which she bequeathed $1 to her son, and the remainder of her share of 
her deceased husband's estate to her father, Matthew Qnan, who was sub- 
sequently appointed exécuter of her estate and curator of the estate of her 
son. In February, 1900, Quan flled a motion in the probate court for a dis- 
tribution to him as such exécuter and curator of $50,000 of the estate of Dr. 
Fleming. Thereupon a brother, a sister, the heirs of a deceased sister, and 
some of the heirs of a deceased brother of Dr. Fleming exhibited their bill 
in the United States circuit court against Thomas F. Ackerman, the publie 
adminlstrator, Matthew Quan, and Alfred W. Fleming, în which they alleged 
that Dr. Fleming died wlthout leaving any child or other descendant, aud 
that they were his heirs, and in which they praycd that the public adminls- 
trator might be enjolned from dlstributing the Personal estate of the deceased 
to Matthew Quan as executor and curator, and that he might be directed to 
pay over to them their just shares thereof. The défendants Quan and Flem- 
ing answered that the latter was the only child of Dr. Fleming and Mary 
C. Fleming, his wlfe; that he was born on September 2, 1892; that between 
December 1, 1890, and October 1, 1891, Dr. Fleming aud Mary O. Fleming 
contracted a common-law marriage; that from that time until his death 
they eohablted and Uved together as husband and wlfe, and were reptited 
eo to be; and that after the birth of Alfred W. Fleming a formai marriage 
ceremony was conducted between them. The usual replicatlons were flled, 
testimony was taken, there was a final hearing on the raerits, and the cur't 
âismissed the bill. From that decree the complainants hâve appealed. 

John F. Lee and Robert F. Walker, for appellants. 

Daniel Dillon, Joseph S. Laurie, and Thomas J. Rowe, for appelle-es. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

This case présents a single issue: Is the défendant Alfred W. 
Fleming the legitimate son of Dr. Alfred W. Fleming, deceased? 
There are, however, two other questions, the answers to which may 
go far toward the détermination of this issue. They are : Was there 
a commOn-law marriage between Dr. Fleming and Mary C. Quan 
prior to November, 1891 ? And, if not, did the ceremony of marriage 
between them subséquent to the birth of the son raise a conclusive 
presumption of the legitimacy of the boy, under section 2917 of the 
Revised Statutes of Missouri? 
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Marriage îs a civil contract. It is the agreement of one man and 
one woman, compétent to contract, to then become and thereafter to 
be husband and wife as long as they both shall live. It differs from 
ordinary civil contracta in the fact that it may not be revoked or dis- 
solved by the mutual consent or act of the parties. Like other agree- 
ments, however, it may be made without cérémonies, civil or religions, 
and it may be either express or implied. It may consist of a formai 
written instrument signed by the parties or of an express paroi agree- 
ment between them. But neither documents nor spoken words are 
indispensable to its existence. An implied contract of marriage is 
as binding and effective as one expressed in words or spread upon 
parchment, and such a contract comes into being whenever the minds 
of the parties meet in a common understanding of and consent to the 
présent and future existence of the relation of husband and wife be- 
tween them. 

In cases like that in hand, which involve the legitimacy of chiidren, 
the légal presumptions are strong and the compétent indicia are many 
from which such a marriage may be inferred. In criminal prosecu- 
tions for bigamy, incest, and adultery, and in civil actions for criminal 
conversation, strict proof of marriage is required. It is not so in suits 
involving the legitimacy of oflEspring. In such actions the légal pre- 
sumption is that every child is the fruit of a lawful, rather than of a 
meretricious, union, and that there had been a timely and légal mar- 
riage between the father and mother before the birth of the child. 
Orthwein v. Thomas, 127 111. 554, 562, 563, 21 N. E. 430, 4 L. R. A. 
436, II Am. St. Rep. 159. Every intendment is indulged in favor of 
legitimacy, and it is one of the strongest presumptions of the law, — 
a presumption not to be overcome by a mère prépondérance of testi- 
mony or of probabilities,- — that a timely marriage preceded cohabita- 
tion apparently matrimonial. Piers v. Piers, 2 H. L. Cas. 331 ; Hynes 
V. McDermott, 91 N. Y. 451, 458, 43 Am. Rep. 677; Teter v. Teter, 
lOi Ind. 129, 133, SI Am. Rep. 742. 

This dominant presumption may be strengthened by resort to the 
acts and conduct of the parties ; by proof of cohabitation and gênerai 
réputation among their acquaintances and friends (Boatman v. Curry, 
25 Mo. 433, 438 ; Inhabitants of Newburyport v. Inhabitants of Booth- 
boy, 9 Mass. 414, 415 ; Badger v. Badger, 88 N. Y. 547, 552, 42 Am. 
Rep. 263) ; of their treatment of each other ; of their speaking con- 
cerning and addressing each other in the présence of third parties as 
husband and wife (Maryland v. Baldwin, 112 U. S. 490, 4^, 5 Sup. 
Ct. 278, 28 L. Ed. 822) ; of the christening of the ofïspring of their 
union as their chiidren (Hervey v. Hervey, 2 Wm. Bl. 877 ; State v. 
Worthingham, 23 Minn. 528, 536) ; of the conferring of the nanie of 
the father upon the son (Caujolle v. Ferrie, 23 N. Y. 90, 102) ; of 
the son's récognition and treatment by both parties as their child 
(Patterson v. Gaines, 6 How. 550, 589, 12 L. Ed. 553; Starr v. Peck, 
I Hill, 270, 272) ; and by proof of any and ail acts, words, and conduct 
which hâve a natural and rational tendency to show the existence of 
the marriage relation. 

Thèse rules and principles of law are indisputable, and must serve 
as our guide in the considération and détermination of the questions 
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presented for discussion. In the light of them, let us now turn to 
the évidence, and ascertain, if possible, whether or not there was a 
timely common-law marriage between Dr. Fleming and Mary Quan 
prior to the birth of her son. Dr. Alfred W. Fleming was born on 
August 19, 1828. He was married to Ann Poster, a widow, abôut 
the year 1871, and was divorced from her on November 21, 1890. 
He was a man of considérable wealth, and the owner of a comfortable 
and well-furnished house and spacious grounds, where he resided, near 
Kirkwood, a suburb of the city of St. Louis. He was alert in his 
bearing, active in his habits, and fond of children, books, flowers, and 
pictures. He was neat in his person and dress when sober, but ad- 
dicted to drink, and to offensive habits and practices when intoxicated. 
From 1879 to 1893 he rented rooms, which he often occupied, at 206 
Chestnut street, in a manufacturing district in the city of St. Louis. 
His relations with his first wife became unpleasant. She sometimes 
became intoxicated, and in October, 1889, he left her and his résidence 
near Kirkwood, and from that time until the spring of 1893 he spent 
much of his time with Mary Quan, who became his second wife, at 
his rooms on Chestnut street. In the spring of 1893 he moved her 
and her son to his résidence near Kirkwood, where they resided until 
he died. Prior to that time, and on November 21, 1890, his first wife 
procured from him a divorce and $25,000 alimony. Mary C. Quan, 
the second wife, went to the rooms on Chestnut street to live with 
Dr. Fleming permanently in September or October, 1889, and from 
that time until his death he lived with and supported her. The de- 
fendant Alfred W. Fleming was born in thèse rooms on September 2, 
1892. Dr. Fleming was présent at the birth, and paid the attend- 
ing physician. The certificate of the latter gives Alfred W. Fleming 
as the name of the child, A. W. as the name of the father, and Mamie 
as the name of the mother. On September 11, 1892, Dr. Fleming 
took the boy to the cathedral church, had him baptized, and bestowed 
upon him his own name. The entries in the baptismal registry are 
to the efïect that the boy Alfred William Fleming was born Septem- 
ber 2, 1892, of Alfred William Fleming, of 204 Chestnut street, and 
Mary C. Quan. On the Sunday following this christening the doctor 
gave a dinner at his rooms on Chestnut street in honor of the child, 
at which he presided, and where he received congratulations on the 
birth of his son. From the day of the birth of this child until the 
doctor died he manifested the greatest affection — the affection of a 
father — for this boy, and invariably treated him as his son. About a 
month after his birth, and on October 4, 1892, Dr. Fleming and the 
mother made an application for a license to be married, in which they 
stated under oath that they were single and unmarried. A license 
was isstted by the clerk, and a marriage ceremony was conducted be- 
tween them by a judge of one of the courts of the state of Illinois. 
After the ceremony they returned to the rooms on Chestnut street, 
where they continued to live and cohabit together until they moved to 
Kirkwood, in 1893. 

The first wife of the doctor was a widow when he married her. 
She had borne a child to her former husband, but there was no issue 
of her marriage with the doctor. Shortly after the death of the doc- 
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tor Mrs. Fleming caused a large quantity of papers to be burned, and 
when in 1898 she applied to the probate court to be appointed guard- 
ian of her'child she stated and insisted that he was born on September 
2, 1893, when the fact was that he was born on September 2, 1892. 
The facts which hâve now been recited are either conceded or estab- 
lished beyond doubt. In addition to thèse established facts, there was 
a large amount of évidence consisting" of déclarations of the doctor 
and of his two wives, and of testimony concerning his habits, con- 
dition, and practices at varions times, which tended to prove that he 
was incapable of begetting children. There was testimony tending 
to show that Mary C. Quan was not a chaste woman, and that she 
indulged in illicit relations with other men than the doctor as late as 
November or December, 1891. But there was no évidence of any 
unlawful relation between the doctor and any other woman after he 
commenced to live with Mary Quan on Chestnut street. One witness 
testified that Mary Quan told her that she was married to the doctor, 
but afterwards said that he had another wife, and that this was what 
was making her unhappy. Another said that Mary told him in June, 

1892, that she expected to marry the doctor; and a third testified that 
between November 12 and December 13, 1891, she overheard a con- 
versation in which Mary said to the doctor, "You agreed that if I 
became the mother of a child to marry me." He answered, "I will, 
too." And she replied, "I -am satisfied then." But more than a 
dozen witnesses who associated with and knew thèse people when 
they lived on Chestnut street, neighbors, visitors, police officers, in- 
deed ail the witnesses who spoke on this subject, save the three whose 
testimony has been recited, corne to say that they knew Dr. Fleming 
and Mary Quan as husband and wife from 1889 until 1893, that this 
was their gênerai réputation among their acquaintances on Chestnut 
street, that they were kiiown as Mr. and Mrs. Fleming, and that they 
spoke of, introduced, and treated each other as such. This testimony 
is so clear, so spécifie, so comprehensive, so voluminous, and persua- 
sive that the facts mustbe deemed established that from the fall of 
1889 until they moved into the dOctor's résidence near Kirkwood, in 

1893, this man and woman lived together and treated each other as 
husband and wife, and that this was their generar réputation among 
ail who became acquainted with them while they lived on Chestnut 
street. 

There are two witnesses who testify that shortly after the birth of 
the boy the doctor admitted to them that this child was not his son, 
and there are two more who say that he was practically silent when 
his paternity was questioned. But, on the other hand, the unvarying 
testimony of ail the other witnesses upon this subject, witnesses so 
numerous and so crédible that their évidence cannot be disbelieved, 
was that from the birth of the boy until the death of the doctor the 
latter invariably recognized, claimed, and treated him as his son. 
There was other testimony at the hearing which has not been recited, 
but with the exception of a single line of évidence, to which référence 
will shortly be made, there was no other évidence presented of suf- 
ficient importance to vary the conclusion to which that which has 
already been mentioned must lead. 
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It is contended that the sworn statement of the doctor and Mary 
Quan in their application for their marriage license in October, 1892, 
that they were then single and unmarried, and the conversation in 
Noverober, 1891, in which he promised to marry her if she became a 
mother, are very persuasive, if not conclusive, évidence that they had 
not entered into the marriage relation before the ceremony was per- 
formed in 1892. But when ail is said, thèse are but two statements 
that they were not married, and they are overcome by the many con- 
trary statements which they made to numerous witnesses before and 
after November, 1891, by their conduct and gênerai repute at Chest- 
nut Street, where they lived, and by the probabîlity that when they 
made the two statements to which attention is so strenuously directed 
they were thinking not of an actual, but of a cérémonial, marriage 
only. 

It is said that the fact that they conducted a cérémonial marriage 
after the birth of the child is strong, if not démonstrative, évidence 
that there was no marriage before. But it raay well be that, although 
there was an actual marriage before, the facts that its proof was not of 
record, and rested only in matrimonial cohabitation, repute, déclara- 
tions, and treatment, and that the doctor's estate was large, and his de- 
sire that the boy should inherit it earnest, induced them to make and 
record the cérémonial marriage as indubitable record évidence of 
their marriage relation and the légal rights of the boy, notwithstand- 
ing the fact that they knew there had been an actual marriage which 
made him their heir. A subséquent cérémonial marriage is not in- 
consistent with a prior common-law marriage, and it does not neces- 
sarily overcome the presumption thereof which arises from matri- 
monial cohabitation, the déclarations and conduct of the parties, and 
their réputation. Betsinger v, Chapman, 88 N. Y. 488, 496, 499; 
Starr v. Peck, i Hill, 270, 272. 

The relation between Dr. Fleming and Mary C. Quan was illicit 
in its inception. It coramenced before the doctor was divorced from 
his first wife, and it is insisted that the presumption that it continued 
to be unlawful until the cérémonial marriage was solemnized must 
prevail, in the absence of évidence of the time and place of a change 
to the matrimonial relation. A relation of concubinage is presumed 
to continue in the absence of évidence of a change to matrimony, and 
there are a few décisions which support the contention of counsel 
hère. Barnum v. Barnum, 42 Md. 251, 296, 297; Cunninghams v. 
Cunninghams, 2 Dow (House of Lords) 482; Clayton v. Wardell, 
4 Comst. 230, 236. But the true rule and the great weight of au- 
thority is that inasmuch as the law itself and ail its presumptions dep- 
recate illégal, and favor lawful, relations, slight circumstances may be 
sufficient to establish a change from an illicit to a légal relation, and 
that proof of its time or place is not indispensable. Badger v. Badger, 
88 N. Y. 547, 553, 42 Am. Rep. 263; CaujoUe v. Ferrie, 23 N. Y. 
90, 106, iio; In re Taylor, 9 Paige, 611, 614; Fenton v. Reed, 4 
Johns. 52, 4 Am. Dec. 244; i Bish. Mar. & Div. § 965. In this way 
It appears from a review of this évidence that there is nothing in it 
which imperatively forbids a finding that there was a valid marriage 
between thèse parties subséquent to the divorce and prior to the 
115 F.— 9 
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mO|ith;6f;N()vember in the year 1891, and yet if the case rested hère 
thii qnëètrcïh niight be :grave and îts answer difficult. 

F'ôrtuMtëly there is an established principle of law, and a class of 
évidence in this record to'which it applies, which removes this doubt 
and difficulty. The principle of law is that where parties who are 
incompeteirf to marry eiiter an: iliiéit relation with a manifest désire 
and intention to live in a matrimèhial union rather than in a state of 
concubinage/ àhd the obstacle totHeir marriage is subsequently re- 
moved, their continued cohabitation raises a presumption of an actual 
marriage immediately after the removal of the obstacle, and warrants 
a finding to that effect. The Breadalbane Case {Campbell v. Camp- 
bell) L. R.I H. L. Se. 182, 206, 212; De Thoren v. Attomey Gen- 
eral, I App. Cas. 686; Fentoti v. Reed, 4 Johns. 52, 4 Am. Dec. 244; 
Hynes v. McDermott, 91 N. Y. 451, 458, 43 Am. Rep. 677; In re 
Taylor, 9 Paige, 611 ; Rose v. Clark, 8 Paige, 574; Van Buskirk v. 
Claw, 18 Johns. 346; Caujolle v. Ferrie, 23 N. Y. 90; Betsinger v. 
Chapman, 88 N. Y. 487, 499; Starr v. Peck, i Hill, 270; Gall v. Gall, 
114 N. Y. 109, 118, 21 N. E. 106; Donnelly v. Donnelly, 8 B. Mon. 
113; Blanchard v. Lambert, 43 lowa, 228, 22 Am. Rep. 245; State 
V. Worthingham, 23 Minn. 528; Diçkerson v. Brown, 49 Miss. 357; 
Floyd V. Calvert, 53 Miss. 37/45; Jones v. Jones, 45 Md. 155; Yates 
V. Houston, 3 Tex. 433-450. 

In the case at bar the obstacle to the marriage in the inception of 
the illicit relation was the prîor marriage of Dr. Fleming to his first 
wife, which was still undissolved. That obstacle was removed by the 
divorce iii Novembér, 1890, Thç facts in the leading case upon this 
SUbject, which received great considération in the house of lords, the 
Breadalbane Case (Campbell v. Campbell), were in ail essential par- 
ticulars identical with those in the case at bar. James Campbell had 
eloped with the wife of one Ludlow in the year 1781, ai;d had lived 
and cohabited with her until his death in 1806. Ludlow had died in 
1784. The question was whether Campbell was married to the widow 
of Ludlow between 1784, when he died, and 1788, when their first 
child was born. There was a consensus of opinion among the judges 
that such a marriage should be inferred immediately after the death 
of Ludlow. Lord Westbury said : 

"There Is notblng to warrant the proposition that the subséquent eonduct 
of the parties shàll be rendered ineffectuai to prove marriage by reason of 
the existence, at a préviens perlod, of some bar to the Interchange of consent. 
It T^-otiM be very unfortunate If It wete so. * * » There is no foundation 
for the argument that the matrimonial consent must of necessity be re- 
ferred to the commencement of the cohabitation, nor any warrant for the 
appellant's ingénions argument that, as the consent Interchanged must be 
refenfed to some partlcular perlod, which he insisted was at the commence- 
ment of the Cohabitation, and therefore Insufflcient, the cohabitation, which 
continued afterwards wlthout interruption, would warrant no other conclu- 
sion than that which would be warranted by the consent Interchanged at 
a tlme when it was insufllclent. I should undoubtedly oppose to that another, 
and, I thlnk, a sounder, rule and principle of law, namely, that you must 
Infér the consent to hâve been glven at the first moment when you flnd the 
parties able to enter Into the contract The conclusion, therefore, that I 
dérive, and which, unquestionably, is consistent with the language of the 
cases which hâve been ref erred to, Is that the consent between thèse parties 
was glven, and that the marriage, therefore, in theory of law, took place, at 
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the time when, by the death of the first husband, they became compétent to 
enter into the contract." L. E. 1 H. L. Se. p. 212. 

Lord Cranworth said: 

"I cannot but Infer, from ail whlch oecurred with respect to the mode In 
which thèse persons lived together, not only that they deslred to be hus- 
band and wife, but also that they belleved themselves to be so. In such 
circumstances we ought to Infer, after their deaths, that at some time during 
the long period during which they lived together, and In some mânner, 
however informai, they did that which they could do without any difflculty, 
viz., enter into an agreement to be or become married persons, and so to 
acquire for themselves and their children the status which the évidence 
satisfles me they wished to enjoy." L. R. 1 H. L. Se. p. 206. 

The other authorities which hâve been cited above demonstrate the 
fact that the English and American courts hâve adopted the views 
and hâve followed the principle thus announced in the Breadalbane 
Case, and hâve permitted thèse views and this salutary principle of 
law to control the détermination of like cases whenever they hâve 
been presented for décision. 

Do the facts of this case subject it to the application of this prin- 
ciple? One of the witnesses testified that while Mary Quan was liv- 
ing with Dr. Fleming on Chestnut street she first told her she was 
married to him, but subsequently said that he had another wife, and 
that this was what was making her unhappy. This testimony and 
her continued cohabitation and life with him show clearly enough that 
she desired the matrimonial relation. Moreover, there is a class of 
évidence in this record that is free from ail suspicion of préparation 
for the trial of this issue, from ail taint of préjudice, interest, or influ- 
ence, and that is undimmed by the lapse of memory. It portrays 
the purpose, intentions, and desires of thèse parties in establishing and 
maintaining their relation in a way that cannot fail to carry conviction 
to the mind of eyery unprejudiced reader. It consists of more than 40 
letters written to Mary Quan by Dr. Fleming between April i, 1887, 
and June 18, 1897. In the first letter, which is postmarked April 2, 
1888, he wrott to her: "You are well aware how I am situated, 
plenty fînancially and possessing ail the world's goods that ought to 
make me happy; yet there is lacking the one great thing, love con- 
nubially. No respect, — no confidence ; nature forces me to look else- 
where. I am of a very loving and amorous disposition. What am I 
to do?" He wrote her on December 19, 1888: "I am feeling a 
great deal better, and if I could only be with you would be perfectly 
well again. I hope the day is not very far off when you and I will 
be together for good." On December 24, 1888, he wrote: "Per- 
haps this time next year we will be together for good." On Decem- 
ber 26, 1888, he wrote: "This time next year I hope and trust, sweet 
one, that you and I will be together for good, never to be separated, 
not even by death." And on January 23, 1889, he wrote: "I am 
not happy without you, and never will be contented until you and I 
are united forever, never to be separated either in this world or the 
next." Hère are but a few extracts from the many letters contained 
in this record. Thèse letters cover a long period of time. They 
show no change of afifection, désire, or purpose, but exhibit from the 
commencement of the correspondence, in 1887, until its close, in 1897, 
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the^ear béfore the death of the doctor, the same fervid and enduring 
affection for the woman Ke made his wife, the same purpose to so 
unité hiraself to her that they could not be separated, — a purpose to 
accomplish which he deserted his first wife, consented to a decree of 
divorce at her suit, and paid her the sum of $25,000 alimony. Thèse 
ietters and the testimony of the witnesses leave no doubt that it was 
the purpose and intention of Dr. Fleming and Mary Quan vvhen they 
commenced hving together permanently in the rooms on Chestnut 
Street, in 1889, to becOme husband and wife as soon as the obstacle of 
his rnarrîage to his first wife should be removed. The cérémonial 
marriage is but another proôf of this purpose. The doctor's désertion 
of his first wife, his repeated expression of his désire to be indis- 
solubly united with Mary Quan, his consent to the divorce, his pay- 
ment of the alimony, his récognition of her as his wife and her child 
as his son, are consistent with no other theory, and the case falls far 
within the rule that where this désire and purpose exist continued co- 
habitation after the removal of the obstacle raises the presumption 
and warrants the finding of a marriage at the first moment when it 
could rawfull'y be made. This principle of law and the clear préférence 
and purpose which thèse people exhibited to make their union matri- 
monial, rather than meretricious, forbid the finding that they were not 
married before November, 1891. 

In the absence of countervailing évidence, the testimony of the déc- 
larations regarding the impotency and sterility of the doctor, regard- 
ing the two or three déclarations that he made that the boy was not 
his son, regarding the few statements of Mary Quan that she was not 
his wife, regarding her acts of burning papers and of stating the date 
of the birth of her son a year too late, regarding her lack of chastity 
and the unnatural practices in which she and the doctor are alleged 
to hâve indulged, their oaths that they were single when they applied 
for their license to marry, and évidence of less importance which 
points in the same direction, might well overcome the presumption 
of legitimâey, and lead to the conclusion that thèse parties were not 
married until the ceremony of October 4, 1892. But ail this évidence 
is overwhèlmed by the persuasive proof that, while the relation be- 
tween the doctor and Mary Quan was illicit in its inception, it was 
entered upon and continued with the actual and expressed désire and 
purpose to makè it matrimonial instead of meretricious as soon as the 
obstacle of^the doctor's first marriage should be removed; that upon 
the removâl-ef this obstacle the cohabitation continued so that the 
presumptions of the marriage: and of the legitimacy of its issue imme- 
diately arose when the decree of divorce was rendered in November, 
1890; that the doctor and Mary Quan were reputed to be husband 
and wife among ail their acquaintancès and friends who knew them 
at 206 Chestnut street ; that they lived and cohabited together as Mr. 
and Mrs. Fleming ; that they declared themselves to be so ; that they 
addressed and introduced each other as husband and wife during ail 
the time from 1889 until the death of the doctor; that from the time 
when Dr. Fleming deserted his wife, in the fall of 1889, and estab- 
lished his permanent relation with Mary Quan in the rooms on Chest- 
nut Street, until his death, in 1898, he supported her, and exhibited an 
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unchanging affection and care for her; that he was présent at the 
birth O'f her son; that he took him to the cathedral church for his 
christening, and caused the entries in the baptismal registry to record 
himself as his father ; that he bestowed upon him his own name, and 
from the day of his birth until he died recognized him as his son and 
heir, and manifested for him ail the care and affection of a father. 
The prépondérance of the évidence goes hand in hand with the pre- 
sumptions of the law, and they must prevail. They lead unerringly 
to the only conclusion consistent with the désire, purpose, conduct, 
déclarations, and réputation of thèse people from the fall of 1889 until 
the death of the doctor, the conclusion that there was a common-law 
marriage between Dr. Fleming and Mary Quan immediately after the 
divorce of the doctor from his first wife in November, 1890, and that 
is the fînding of this court. 

The effect of the conclusion which has now been reached, the con- 
clusion that there was an actual marriage between Dr. Fleming and 
the mother of the défendant Alfred W. Fleming in November, 1890, 
is that he was born in lawful wedlock, and that he is presumptively 
the legitimate son and heir of the doctor. It is still contended by 
counsel for the complainants, however, that the évidence conclusively 
shows that Dr. Fleming could not hâve been the father of this boy, 
and that his paternity must be attributed to some one of the younger 
men who visited the apartments of his mother. They insist that the 
âge of the doctor, in 1891, 63 years; his previous habit of intoxica- 
tion ; the fact that he had no children by his first wife, although she 
had borne one to her first husband ; his own déclarations and those of 
his wives to the effect that he was impotent or stérile; the testimony 
that he suffered from gonorrhea; the fact that he lived with Mary 
Quan three years before she bore her son; the testimony of the un- 
natural practices in which they indulged, and of the illicit relations be- 
tween Mary Quan and other men, — conclusively prove that Dr. Flem- 
ing was incapable of begetting a child, and that he could not hâve 
been the father of her son. They are met, however, by the indis- 
putable principle of the law that where once a marriage is proved 
nothing can impugn the legitimacy of the issue short of proof of facts 
which show it to hâve been impossible that the husband could hâve 
been the father. Patterson v. Gaines, 6 How. 550, 558, 12 h. Ed. 
553. Now, the substance of the évidence for the complainants upon 
this issue, with the exception of the testimony relative to the déclara- 
tions of the doctor and his wives upon this subject, was submitted to 
six médical experts, three produced by the complainants and three by 
the défendants, and the former answered that it was not, and the lat- 
ter that it was, possible for Dr. Fleming to hâve been the father of 
the son of his wife. The testimony of the experts does not persuade 
us that the strong presumption of legitimacy was overcome thereby. 

The court below excluded from the évidence ail the testimony of 
the déclarations of Dr. Fleming and of his two wives relative to his 
impotency and his sterility, and the testimony of one witness relative 
to a déclaration of the doctor that he had suffered from gonorrhea, 
and thèse rulings are assigned as error. Objection to the considéra- 
tion of thèse spécifications of error is made because no exceptions 
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were taken to the rulings. The conclusion reached by the court has 
rendéred it unnecessary to consider or décide the questions that are 
thus presÊftted. Conceding, buthot deciding, that ail this testimony 
was compétent and relevant, it has been patiently read and considered 
with the othèf évidence in the case, and yet, in view of the entire rec- 
ord, the court is unanimously of the opinion that the fact that it was 
impossible for Dr. Fleming to hâve been the father bf this child is 
not established, nor is it proved beyoïid a reasonable doubt that he 
was nOt his father. Much' of the évidence has already been recited, 
and itâ efïect has been discussed. It is too voluminous for detailed 
review. One or two of its salîent points will be mentioned, and this 
question will be dismissed. The letters of Dr. Fleming hâve suffered 
no change frôm the interèst of parties or the fierceness of this contro- 
versy. They were written without thought of this issue. They dis- 
close the character, the disposition, the purpose, and the passion of 
the writer^and li is extremely difficult to read them and beheve that 
they are the letters of an. impotent or a stérile man. The relation 
with Mary Qûah, which he so eamestly sought, and which he estab- 
lished and maintaîned at so much sacrifice, is equally inconsistent with 
that belief. He wa.s supportingj tarihg for, cohabiting with the moth- 
er 6î the défendant, Alfred W. Fleming, and treating her as his wife, 
for three years before this boy wa,s born. If he was incapable of be- 
getting a child, he knew it, and he'Wnew that this boy was not his son. 
It is incrédible that in sùch a situation he would attend the mother 
while she gave birth to the s6n of another, record himself as the fa- 
ther of this child in the registry bf his baptism, bestow upon him his 
own name, recognize him as his son and his mother as his wife, for 
six years and until he died. The bnly theory of this case that squares 
with the writings, the acts, and the conduct of this man, and with 
the ordinary course of human action under sitailar circumstances, is 
that he believed himself to be, and that' he was, the father of this 
boy.; Thèse considérations and a careful review of the entire record 
havé forced our minds to the ' conclusion that the décision of the 
court below that the défendant Alfred W. Fleming was the legitimate 
son ôf the doctor was right, and thafit ought not to be disturbed. 

There is andthèr reason for this resuit. There is a statute in the 
State of Missouri which f eads : "If a man, having by a woman a 
child or children, shall afterward întermarry with her, and shall recog- 
nize such child or children to be his, they shall thereby be legiti- 
mated." Rev. St. Mo. § 2917. It is contended by counsel for the 
appellees, on the one hand, that under this statute récognition of 
the children by the husband is conclusive évidence that he was their 
father. On the other hand, counsel for the appellaiits insist that it 
is only those children which the husband has had by a woman before 
the marriage that his récognition, légitimâtes, that it ddes not legiti- 
mate children which the woman has had by other men before the 
marriage, and that the issue whether or not the womân had the 
child or children in Question by thé man who subsequently becomes 
her husband or by aiiother man is always open to pfoof de hors the 
récognition of thé husband. The majority of the Court is of the 
opinion that the contention of counsel for the appellees is sound and 
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should prevail, and that if there had been no common-Iaw marriage 
the cérémonial marriage of October 4, 1892, and the subséquent réc- 
ognition by Dr. Fleming of the child of his wife as his son, would hâve 
legitimated him; but the writer of this opinion does not concur in 
this view. 

The sum of the whole matter is that the défendant Alfred W. Flem- 
ing is the legitimate son and heir of Dr. Alfred W. Fleming, deceased, 
and that the decree of the court below must be afiîrmed. It is so or- 
dered. 

THAYER, Circuit Judge (concurring). The évidence in this case, 
which I hâve studied attentively, has not served to convince me of 
the existence of a conamon-law marriage between Dr. Fleming and 
Mary C. Quan, notwithstanding the presumption that is so earnestly 
invoked in support of the existence of such a marriage contract. I 
am of opinion that their relations were illicit, and were understood 
by them to be illicit, until their formai marriage, on October 4, 1892, 
which was one month after the child Alfred W. Fleming was born. 
I accordingly dissent from the conclusion reached by my associâtes 
as to the existence of a common-law marriage. 

I concur, however, in the order afiirming the decree below for the 
following reasons: 

The Missouri statute (Rev. St. Mo. 1899, § 2917), quoted in the 
foregoing opinion, déclares that "if a man, having by a woroan a 
child, * * * shall afterward intermarry with her and shall rec- 
ognize such child * * * to be his," it shall thereby be legitimat- 
ed. This statute, in my opinion, in effect makes the fact that a man 
recognizes a child, born out of wedlock, as his offspring, after he has 
married the mother, persuasive, if not conclusive, évidence that he is 
the father of such child. The question is pertinent, why did the 
législature require récognition unless it was to be taken as évidence 
of paternity from one who was most liable to know the fact ? It can- 
not be reasonably claimed that the législature intended that récogni- 
tion should hâve no probative force, as respects the question of pa- 
ternity, and that this latter fact must be established otberwise than 
by recogn^ition. No législature would be apt to sanction such a doc- 
trine, and, if it had been the intention of the législature to formu- 
late that rule, nothing would hâve been said conceming récognition, 
but the statute would hâve simply declared that if a man has by a 
woman a child, and subsequently marries her, thè child shall be deem- 
ed legitimate. Besides, the rule which dénies that récognition has 
any probative force or only slight weight, as bearing on the question 
of paternity, would leave an illegitimate child in practically the same 
helpless and unfortunate condition which such children occupied be- 
fore the statute was enacted, since it would frequently be impossible 
for a child to prove its paternity otherwise than by récognition. The 
statute in questiçn was inspired by an humane purpose. It was in- 
tended primarily for the benefit of those who were so unfortunate as 
to be born out of wedlock, and who, for that reason, were made out- 
casts by the common law, and looked upon as having no inheritable 
blood. As the statute is remédiai, and was enacted mainly for the 
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benefit of illegîtimate chiidren, ,it should be construed liberally so as 
to àffoM them the utmbst protection. Looking at the statute from 
an^ poiffl bf viewj :I am.îrtïpt;essed with the idea that the words of 
the'statlite, "ànd shàll rëfcognize Such cdiild to be his,"'would hâve 
hâd no place theréin unlêss it had been intended that récognition 
should be regarded as the ve^y highest évidence of paternity. I am 
of opinioh, therefore, that the législature intended to give to acts of 
rècoghîtÎ6|i:^- the ëffect of évidence of a Very décisive character, upon 
the thebry thàt à man Whd"niarries a wofnan who has an illegîti- 
mate child is most interested in knowing and is most liable to knovif 
whether the; ofïspring is his, and would not be, prone to recognize it 
as his dffspirihg uhless it was his. Statutes of other states hâve been 
framed uiion the same theory; that is to say/ making récognition évi- 
dence of pâtèrnity. For ëxample, in Mjchigan, the written acknowl- 
edgment by a ttian that an illegîtimate child is his, he having married 
the mother,'in and of itselffënders the child legitimate. Comp. Laws 
Micii- 1B97, § 906J'. Statutes of a very similar character hâve been 
adoptée in lowa, Minnesota, Montana, Alabama, and possibly somé 
other States. Gode lowa l8$>7, § 3150; Gen. St. Minn. 1891, § 3887; 
Rev. St. MOirt. 1895, § 302; Code Ala. 1896, § 374. 

In the présent case it is not necessary to adopt the extrême view 
that récognition of an illègititnate child by a man who has married its 
mother is conclusive proof of paternity which no évidence can over- 
turn, and herice that the legitimacy of a child born out of wedlock, 
if it is recognized, by force df the statute is placed on a firmer foun- 
d^tion than the legitiniacy of a child bom in lawful wedlock, and no 
décisive opihiôi;i need be expressed on that point. I think that it is 
true, however, that by the récognition of a child born out of wedlock, 
under the cîrcurtïstances afofesaid, such a child is plàced in the same 
favorable position as one boim during wedlock; that it can only be 
reridered a bastard, after such récognition, by the same kind of proof 
Which is rèq'uîred to ôverturn the legitimacy of a child born in the 
course of wedlock; and thàt it is entitled to thé benefit of the same 
presumptioiis. 

I îully COnéur. in the views: expressed in the foregoing opinion to 
the èiïect that thé évidence in the case at bar was insufificient to show 
that Dr. Fleihirig was not ahd could not hâve been the father of Al- 
fred W. Fléthing, and alsp insufl&cient to overcome the very strong 
presumption of legitimacy which the law raises for the protection of 
those who âfé .born in thé course of wedlock. It being my view of 
the case, as 'àboye expressed, that because Alfred W. Fleming was 
recognized by Dr. Fleming ^s his child, after the formai marriage on 
October 4, 1892, and coiitinùously until the doctor's 'death, such réc- 
ognition placed the child in the same favorable position as if born in 
the course pf wedlock, it. folloWs, as a matter of course, that the 
évidence in question wâs lifcëwise insufficient to overcome the pre- 
sumption of legitimacy which existed in his favor, although there had 
been no commo'n-law marfiagé prior to Alfred W. Fleming's birth. 

For thèse reasons, somé\vhaf hastily expressed, I concur in the or- 
der'alïirming the decree of the lower court. 
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IDE et al. v. TRORLICHT, DUNCKER & RENARD CfARPET CO. et al. 
(Circuit Court ai Appeals, Eighth Circuit April 21, 1902.) 
No. 1,646. 

1. Patents— CoMBiNATioN op Oi,d Eléments. 

A new combination of old éléments, whereby an old resuit Is attained 
In a more facile, economical, and efficient way, may be protected by a 
patent 

3. Same— Independent Inventions Patentable where Advancb in Art 
Gradual. 

Wliere the advance toward perfection in an art consists of many inter- 
mediate steps, and several inventors form différent combinations or im- 
provements which score decided advances in the art and accomplish the 
desired resuit with varylng degrees of siaccess, each is entltled to his 
own combination, so long as it differs from those of his competitors, and 
does not include theirs. 

3. 8ame— Abandonment— EviDEUcE OF Intention. 

Olear évidence of an intention to dedioate an improvement to the pub- 
lic is indispensable to establlsh an abandonment under the patent law. , 

4. Same— Dates of the Filinq op, and dp Patents cpon, Applications op 

Same Invbntor Pendino at the Same Time. 

Where each of several applications of the same Inventer which suhse- 
quently ripen into patents describes the entire machine and the inven- 
tions claimed in ail the applications, but no one of the applications claims 
any Invention claimed in any of the others, and they are ail pendlng at 
the same time, the respective dates of the patents and of the fllings of 
the applications therefor are immaterlal, and the applications and patents 
cannot be used to anticipate each other. 

6. Same — Spécification — Dedication dp Inventions not Claimed. 

A patentée dedlcates to the public every combination and improvement 
apparent on the face of his spécification which he does not point out and 
distinctly claim as his dlscovery or Invention. 

6. Reissub — Claims for Improvements Dbsoribed but not Claimed in the 

Original Patent Void. 

The Insertion, in a relssued patent, of claims for Inventions which were 
described, but which the patentée neither claimed nor intended to claim 
or to protect by the original patent, is unauthorlzed by the acts of con- 
gress, and such claims are void. 

7. Same— Certain Claims Valid, Others Void. 

Claims 3 and 4 of letters patent No. 397,293 are valld. Claims 3, 4 and 
5 of relssued patent No. 11,730 are void. 

8. Lâches- General Rôle. 

Under ordinary circumstances a suit in equity wlU not be stayed be- 
fore, and wlU be stayed after, the time flxed by the analogous statute of 
limitations at law. But if unusual conditions or extraordlnary circum- 
stances make it Inéquitable to allow the prosecution after a briefer, or to 
forbld its maintenance after a longer, period tlian that flxed by the stat- 
ute, the chancellor will not be bound by it, but will détermine the ex- 
traordlnary case In accordance with the equltles which condition it 

8. Same— Soit por Infringement of Patent. 

Mère delay in bringlng a suit for infringement, unaccompanled by such 
deceitful acts or silence of the patentée, and by such circumstances, as 
amount to an équitable estoppel, will not warrant the application of the 
doctrine of lâches to such a suit withln the time flxed by statute for the 
commencement of the analogous action at law. 

10. Patents— Infringement— Changes of Form op Mechanical Eléments. 
Mère changes in the form of a device, or of some of the mechanical 
éléments of a combination, will not avoid infringement, whère the prin- 
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dple or mode of opération of the Invention Is adopted, except In those 
,, rafe.^seSfln wUchthe (orm of the improTement or of tbe élément chan- 
gea Is the dlstlngulshlng charaCterlstlc of the invention. 

11. SAMB^StflTS FOR; INFRINSEM^NT-T-COSTS TO BE EqdITABLY. DiviDKD. 

Whteré a duit for Infrlngeidèrit îs brought upon several patented daims, 
and the complainants succeed In qbt^lning relief upon some of the claims, 
but fall upon others, an équitable division of the costs should be made 
between the parties, because.the défendants are not Juatly liable for the 
coBt of litigatlng the claims upon wblch the complalnants were entitled 
to no relief. 
(Syllabus by the Cîourt) 

Appeal from the Circuit Court bf ttiè United States for the Eastern 
District of Missouri. 

Thls Is an appeal from a decree ^hlch dismissed a blU for the Infrlnge- 
ment of claims 3, 4, and 5 of relsaued letters patent No. 11,730, and claims 
â and 4 ôf lettCTs patent No. 397,298. The former patent was for combina- 
tlons of devlcés for the automatlc olllng of certain statlonary bearlngs of 
a horizontal engine, and the latter was for novel combinatlons of mechanical 
éléments for the automatlc lubricatlôn of the bearing of the crosshead vrrlst- 
pln of such an engine. Letters patent No. 397,293 were Issued to Albert L. 
Ide on Pebruary 5, 1889. On April 2, 1889, letters patent No. 400,682, the 
original of the reissned letters patent, were issued to Albert L. Ide for a 
lubricating devlce for steam englues. Thls patent contalned three claims. 
Ide brought suit upon It for an Infringement of the second and thlrd claims. 
He f ailed beoause the circuit court of appeals of the Seventh circuit held 
that the comWnatlon descrlbed in the second clalm was destitute of novelty, 
and that tib» thlrd clalm was so ambiguous that It was unlntelligible. Ohuse 
V. Idè, 89 Fed. 491, 496, 32 0. C. A. 260, 265. Thereupon the executors of 
the will of the patentée appMed for, and obtalned, the reissued letters patent 
No. 11,730, upon which thls suit Is based. This patent contalns the three 
claims of the original patent and two niore. Its second clalm is the same 
as the second çlalm of . the original patent Its thlrd clalm describes the 
combinatlon whlch Ide undoubtedly Intended, but falled to describe In the 
thh-d clalm of the original patent, and the fourth and flfth claims of the re- 
issued patent cover combinatlons that were nelther clalmed nor Intended to 
be clalmed by Ide when he procured hls orglnal patent. The second clalm 
was adjudged void for lack of novelty and Invention In Ohuse v. Ide, supra. 
Its terms and légal éttect are so slmllar to those of the thlrd clalm, whIch Is 
hère In suit, that It Is èet forth below wlth the claims whlch are to be con- 
sldered, althotigh the complainants seek no relief for its infringement in 
thls case. ïhe second, thlrd, fourth, and flfth claims of the reissued patent 
are: 

"(2) The combinatlon, wlth a crank shaft and a crank disk, of an oU tank 
or basin beneath the disk, the side waïls of which rlse to a point above 
the lower edge of the disk, a housing or casing provided with an oll-receivlng 
surface arrangea in the same plane wlth the disk, a trough located wlthin, 
the housing in position to recelve from the said oil-recelvlng surface fluid 
lul»rlcant cast thereupon by the crank disk, a pipe leadlng from sald trough 
to a bearing to be lubrlcated, and a valve in sald passage, substantially as 
■descrlbed. 

"(3) The combinatlon, wlth an englnë ctank shaft, a crank disk thereon, 
an oii tank or basin beneath the disk, a housing provided with an oil-recelving 
surface, and a bearing for the shaft provided with an oil cup or réceptacle, 
a trough or réceptacle located In position to reçoive from the surface of the 
housing lubrlcant cast upon the saine by the disk, of a pipe communicating 
wlth said trough or réceptacle and ; dischar^ng into the oil cup upon the 
bearing, sald oil cup being provided wlth an overflow pipe or passage leadlng 
into the housing, substantially as descrlbed. 

"(4) In a self-lubrlcatlng steam engine, the combinatlon with an engine 
crank shaft of a ctànk disk thereon, an oil tank or basin beneath the disk, 
a housing provided wlth an oll-recelvlng surface, a bearing for the shaft 
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provided wlth an oll cup or réceptacle, a trough or réceptacle located in 
position to recelve f rom the surface ot the houslng lubrleant cast upon the 
same by the disli, a pipe or passage communicatlng with said trough or ré- 
ceptacle and diseharging into the oil cup upon the bearing, said oil cup 
being provided wlth an overflow pipe or passage leading into the houslng, 
an Inclosed or tubular portion communicatlng with the houslng and extendlng 
horlzontally therefrom, a horizontally traveling crosshead located withln the 
horizontal tubular or inclosed portion, and a Connecting rod uniting the 
crank disli and crosshead, said disk serving to cast oll from the tank or 
basin beneath the disk into the said tubular or Inclosed portion to lubricate 
working parts of the engine withln said tubular or inclosed portion, a 
passage being provided for returning the oil from the tubular or inclosed 
portion to the basin beneath the disk, substantlally as described. 

"(5) In the self-lubricating steam engine, tbe combination with an engine 
crank shaft of a crank disk thereon, an oil tank or basin beneath the disk, 
a houslng provided with an oil-receiving surface, a bearing for the shaft 
provided with an oil cup or réceptacle, a trough or réceptacle located in po- 
sition to recelve from the surface of the housing lubrlcant cast upon the same 
by the disk, a pipe or passage communicatlng with said trough or réceptacle 
and diseharging into the oil cup upon the bearing, said oil cup being pro- 
vided with an overflow pipe or passage leading into the housing, an Inclosed 
or tubular portion communicatlng with the housing and extendlng hori- 
zontally therefrom, a horizontally traveling crosshead located withln the 
horizontal tubular or Inclosed portion, a wrist pin carried by the crosshead, 
and a Connecting rod uniting the crank disk with the wrist pin, said disk 
serving to cast oil from the tank or basin beneath the disk into the said 
tubular or inclosed portion, to lubricate working parts of the engine withln 
said tubular or inclosed portion, a passage being provided in tlie crosshead 
for conveying oil cast Into the Interior of the said tubular portion to the 
wrist pin, a second passage being provided for returning the oil from the 
tubular or inclosed portion to the basin beneath the disk, substantlally as 
described." 

The thlrd and fourth claims of letters patent No. 307,293 read in this way: 

"(3) The combination, wlth an engine crank shaft, a crank disk, Connect- 
ing rod, and crosshead, of a easing or housing surrounding the disk, Con- 
necting rod, and crosshead, and having an oll tank or basin beneath the 
disk, a wrist pin in the crosshead engaged with the Connecting rod, and 
an oil cup upon the said Connecting rod communicatlng wlth the bearing 
surface of the wrist pin, said oil cup being located in position to recelve 
the lubrlcant thrown upon the surface of the crosshead by the crank disk, 
substantlally as described. 

"(4) The combination, with a crank shaft, crank disk, Connecting rod, and 
crosshead of hoUow box form, of a easing or housing surrounding said disk, 
Connecting rod, and crosshead, and having an oll tank or basin located 
beneath the crank disk, a wrist pin upon the crosshead engaglng the Connect- 
ing rod, and an oll cup upon the Connecting rod communicatlng with the 
bearing surface of the wrist pin, said hoUow crosshead being provided upon 
its upper wall with a dependlng projection located over the said oll cup, 
substantlally as described." 

The défendants interposed the usual défenses of the InvaliiUty of the 
patents and of lack of invention, and upon the final hearing the court below 
dlsmlssed the bill because in its opinion the reissued patent was void on 
account of the delay of its owner in making application for it, and because 
the défendants had not Infrlnged the thtrd and fourth claims of patent No. 
367,293. 

Charles A. Brown (George L. Cragg, A. Miller Belfield, Wilbur F. 
Boyle, H. S. Priest, and F. W. Lehmann, on the brief), for appellants. 

Ephraim Banning (Edward C. Craig, James W. Craig, and Thomas 
A. Banning, on the brief), for appellees. 

Before CAEDWELL, SANBORN, and THAYER, Circuit Judges. 
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SANBORN, Circuit Judge, after stating the case as above, delivered 
t^l^é'àpiàïonoîxhe court. 

I In the natural and logiçal order of considération of the usual issues 
presîénted in a case involving the alleged infringement of patented 
nionopoliès, the first question which présents itself is the validity of 
the patents uppn which the suit is based. Both of the patents hère 
in issue are attacked upon the ground that there was no novelty in the 
devices they described, and that the production of the improvements 
whose usé they secured called for no exercise of the inventive faculty. 
The reissued patent is also assailed upon the additional grounds that 
it is not for the same invention as was the original upon which it was 
founded; that the application for it was too late; and that it was 
secured by fraud. As a discussion of the novelty and patentability 
of the devices portrayed by the two patents in suit involves an exami- 
nàtion of the state of the art, the objections to their validity for want 
of novelty and invention will be first considered. The basic claims 
of the two patents are those numbered 3 in each of them. The other 
claims in suit are amplifications of thèse two, — combinations of the 
devices described in thèse claims with other mechanical éléments, — 
and they will be laid aside for considération after the validity of the 
two claims numbered 3 has been determined. 

Thèse tWo claims relate to improvements in the same art, — the art 
of automâtically lubricating the bearings of operating machinery. 
They both describe and claim devices for automâtically oiling the 
bearings of horizontal engines by the use of centrifugal force to throw 
the lubricànt from the periphery of a revolving disk upon a higher 
surface, whence it may be gatliered and conducted by the force of 
gravity to the bearings to be biled. They hâve thèse mechanical 
éléments in totemon : An engine çrank shaft, a crank disk thereon, an 
oil tank or bâsih beneath the disk, and a housing surrounding the 
disk. Hère the, similarity of their combinations ceases, and in the 
purposes to which they are applied, and in the other mechanical élé- 
ments by which they àccomplish their ends, they are radicàlly différent. 
The desideratum oï the combination of claim 3 of the reissued patent 
is to lubricate those bearings of a horizontal engine, such as that of 
the crank shaft, which bear a fîxed local relation to the revolving disk. 
That of the combination of claim 3 of patent No. 397,293 is to oil 
the constantly reciprocating bearing «if the crosshead wrist pin. Hence 
the former combination embraces a trough or réceptacle to receive 
the oil from the interior surface of the housing above the disk, a 
pipe to lead the lubricànt from this trough through the housing to the 
bearing to be oiled, an oil cup upon the bearing to receive the lubri- 
cànt, an overflôw pipe or passage to lead the oil back through the 
housing again to the basin beneiith the disk. In the opération of this 
device the centrifugal force throws the lubricànt which adhères to 
the disk as its periphery revolves through the oil in the basin beneath 
it upon the interior surface of the housing above it, whence it trickles 
down this surface into the trough prepared to catch it, and is led by 
a tube from this trough through the housing to the oil cup on the 
bearing to be lubricated, and thence by an overflôw pipe or passage 
back within the housing, so that it may return by the force of gravity 
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to tKe oil tank below the disk frora whence it came. The combination 
of daim 3 of patent No. 397,293, on the other hand, embraces a hol- 
low, box-shaped crosshead, the lower surface of whose upper wall 
is open to receive the lubricant thrown from the disk, a Connecting 
rod and a wrist pin therein, an oil cup on the Connecting rod com- 
municating by means of a passage with the bearing surface of the 
wrist pin, and a casing, or housing surrounding the disk, the Connect- 
ing rod and the crosshead, so that oil deposited upon its interior sur- 
face will flcw back into the réservoir beneath the disk. In the opéra- 
tion of this improvement the centrifugal force throws the lubricant 
which adhères to the disk as its periphery revolves through the oil 
in the tank beneath it upon the upper interior surface of the con- 
stantly reciprocating crosshead, whence it drops into the oil cup on 
the head of the Connecting rod and flows down through the passage 
therein upon the bearing surface of the wrist pin. A single glance 
at the two combinations is enough to suggest that the problem of 
automatically oiling a bearing in a constantly reciprocating crosshead 
was much more grave, and its solution was much more difficult, than 
that of lubricating a bearing which constantly has the same local rela- 
tion to the disk which distributes the oil. Bearing in mind now the 
différence between the two combinations and between the objects 
they were contrived to attain, let us examine the devices that are 
alleged to anticipate them. 

Several patents, including No. 299,731 to Peter Brotherhood, dated 
June 3, 1884, and No. 246,258 to H. Herman Westinghouse, dated 
August 23, 1881, which shed no light upon the state of this art, and hâve 
no relevancy to the issues in this case, hâve been cited and examined. 
The latter patent is the only one which discloses any device what- 
ever for the automatic lubrication of the bearing of the crosshead 
wrist pin in an engine before Ide's invention, and the contrivance 
which this patent portrays neither uses the mechanical means nor 
avails itself of the principle of Ide's combination. It is nothing but 
a tank of oil at the foot of a hollow tipright Connecting rod or pitman 
that is provided with a valve. As the rod descends the crank is im- 
mersed in the lubricant and the bearing of its lower end is oiled. At 
the same time oil is forced into it through an opening and held there 
by the valve. Successive strokes of the rod pump the oil into it in 
this way until it reaches the upper end of the rod, when it flows out 
through another hole and lubricates the bearing by which the Con- 
necting rod or pitman is attached to the piston. This patent describes 
no disk, no hollow crosshead, no use of the centrifugal force, — noth- 
ing suggestive of Ide's improvement, — and it will receive no farther 
considération. 

In patent No. 24,914, August 2, 1859, to P. F. Aertz, in No. 78,895, 
June 7, 1868, to Reynolds & Bachelder, and in English patent 352, 
March 8, 1855, disks revolving through réservoirs beneath them, and 
taking lubricants which are gathered from the upper portions of their 
périphéries by scrapers and conducted by means of troughs, tubes, 
or their équivalents to bearings which sustain a constant local rela- 
tion to the disks, and thence back to the tanks, are clearly described. 

In English patent No. 852, October 7, 1856, to William Joseph Cur- 
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tîs, jtnéfe'îs a description of a disk attached to the axle of a rail- 
\yay damage or iengine revôlving throug-h a lubricant in a tank be- 
tieath ii âii'd throiving the liquid by centri£ugal force upon the interior 
surface of a box above it, whence it is led by suitable troughs to the 
bearing of the âxle to lubricate it. 

Letters, patent No. 65,328, June 4, 1867, to John Bachelder, shows 
a shaft, a plate or a disk thereon, a dripping pan or oil tank beneath 
the disk, a housing or box provided with an oil-receiving surface, a 
bearing for the shaft with a hanger or oil réceptacle above it, a trough 
beneath the upper interior portion of the housing which both receives 
from the surface above it the lubricant cast there by the disk and con- 
ducts it to the réceptacle over the bearing, whence it runs down upon 
the bearing and through a hole beneath the shaft into the tank be- 
neath the disk. Bachelder describes the opération of this device in 
thisway: 

"When the shaft Is driven at the requlslte speed, the perlphery of the 
plate, running in clean oil placed in the dripping pan, carries It up by cen- 
trifugal force abore and into the conductor, which dellvers It In the cavity 
In the cap pf the hanger. The oil then, after performing its office of lubri- 
Oatlng, passes ont at the ends of the bearing In the usual way, or may 
pass through a hole under the shaft into the larger part of the dripping pan." 

Hère is a clear description of the principle of Ide's combination, of 
the application of the centrifugal force generated by a revôlving disk 
to the automatic lubrication of bearings which hâve a fixed local rela- 
tion to the disk. Hère is a perfect word picture of a combination of 
ail the mechanical éléments or of their équivalents which Ide claimed 
to hâve devised for the opération of his principle. This patent to 
Bachelder is a complète anticipation of Ide's improvement. It left 
him no principle to conceîve, no improvement to invent, no new com- 
biiiatipn to form in reaching the device which he described and sought 
to secure by claim 3 of his reissued patent, and that claim is void 
for want of novelty and for a lack of the exercise of the inventive 
faculty in conceiving the combination it describes. It difïers in no 
essential particular from the second claim of the original patent No. 
400,682, which met the same fate at the hands of the circuit court of 
appeâls of the Seventh circuit in Chuse v. Ide, 89 Fed. 491, 496, 497, 
32 C. C. A. 260, 265, 266. 

The improvement described in claim 3 of patent No. 397,293, on 
the other hand, is of a very différent character, and it was conceived 
to solve a far more difficult problem. It was one thing to copy some 
of the improvements described in the patents which hâve been re- 
viewed and to form from them a combination to automatically lubri- 
cate bearings which constantly bore a fixed local relation to the re- 
vôlving disk. It was anbiliér and a far more serious undertaking to 
devise a combination of mechanical éléments which would success- 
fuUy utilize the centrifugal force of the revôlving crank disk so as to 
àu^pmatically lubricate the bearing of the crosshead Vvrist pin while 
it wjas subjected to the constantly reciprocating motion of the cross- 
head, and while its local relation to the revôlving disk was changing 
every instant. The patents that hâve been consideréd, the gênerai 
history of thé art to whichthey relate, and ouf common knowledge of 
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the Opération of machinery, demonstrate the fact that the automatic 
lubrication of the bearing of this wrist pin upon the Connecting rod 
while it was in continuons motion must hâve been an end long sought 
by mechanics and manufacturers. No one, however, attained it save 
by the crude and impractical method of plunging the end of the Con- 
necting rod or pitman and its bearing in an upright engine into a tank 
of oil beneath it, described in the patent to Westinghouse, — a method 
inapplicable to horizontal engines and free from any suggestion of the 
simple, ingénions, and effective device of Ide. No one before him 
ever utilized the centrifugal force generated by a disk revolving in a 
basin of oil to automatically lubricate a bearing whose local relation 
to the disk was constantly changing. No one before Ide ever attained 
the end of automatically and continuously oiling the bearing of the 
crosshead wrist pin of a horizontal engine while it was in opération, 
and no one before him ever made or used the combination of claim 
3 of his patent No. 397,293 for that purpose. The improvement em- 
bodied in that combination was novel in the end which it attained, 
novel in its mode of opération, and novel in the combination of me- 
chanical éléments of which it was composed. It marked a perceptible 
advance in the art to which it relates, and the presumption which 
the patent raises, the failure of manufacturers and of mechanics skilled 
in the art for so many years to reach the object which it attained, 
its obvions utility, its simplicity, and the cleverness of its conception, 
persuasively urge to the resuit that to him who devised it the title of 
inventor ought not to be denied, and such is the conclusion of this 
court. 

While this improvement is by no means a primary invention, it 
scores one of those intermediate steps in the graduai progress of a 
useful art towards perfection which are evidenced by the great ma- 
jority of patented inventions, and it falls within the established rules 
that a new combination of old éléments, by which an old resuit is at- 
tained in a more economical and efficient way, may be protected by 
a patent (National Hollow Brake-Beam Co. v. Interchangeable Brake- 
Beam Co., 106 Fed. 693, 707, 45 C. C. A. 544, 557; Seymour v. Os- 
borne, II Wall. 516, 542, 20 L. Ed. 33; Gould v. Rees, 15 Wall. 187, 
189, 21 L. Ed. 39; Thomson v. Bank, 53 Fed. 250, 252, 3 C. C. A. 
518, 520, 10 U. S. App. 500, 509), and that where the advance in the 
art is graduai, and several inventors make valuable improvements and 
form différent combinations, which accomplish the desired resuit with 
varying degrees of success, each is entitled to his own combination, 
so long as it diflfers from those of his competitors and does not in- 
clude theirs (National Hollow Brake-Beam Co. v. Interchangeable 
Brake-Beam Co., 106 Fed. 693, 712, 45 C. C. A. 544, 563 ; Railway 
Co. V. Sayles, 97 U. S. 554, 556, 24 L,. Ed. 1053 ; McCormick v. Tal- 
cott, 20 How. 402, 405, 15 L. Ed. 930; Stirrat v. Manufacturing Co., 
61 Fed. 980, 981, 10 C. C. A. 216, 217, 27 U. S. App. 13, 42 ; Griswold 
v. Harker, 62 Fed. 389, 39 1, 10 C. C. A. 435, 438, 27 U. S. App. 122, 
150; Adams Electric Co. v. Lindell Ry. Co., yj Fed. 432, 440, 23 
C. C. A. 223, 231, 40 U. S. App. 482, 498). The combination of 
claim 3 of patent No. 397,293 was new and it was the product of the 
intuitive gënius of art inventor. 
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' ■Cbtthséi fôr the défendants resist fhe logical effect of this conclu- 
sion, '^and^s'tHîdëny the liability of tlieir clients, on the ground that 
thii |^tëft¥%|ts ànticipated £tnd rendei^éd void by other patents issued 
to the'sartlè'ttVentor, and by the applications upon which thèse patents 
weré fouifdèd;: They fîrst cite patent No. 321,726, dated July 7, 1885. 
But the impi'Ovement there described neither anticipâtes the combina- 
tion Ôf claîm 3 of this patent nor has any relevancy to the issue under 
considération; It lacks its principle, — the use of centrifugal force, — 
and ii Avants its chîef élément, — thë revolving disk. It contemplâtes 
thé lubricâtioii of the bearing of thé crosshead wrist pin, not by the 
automatic action of machinery, but by the use of a cup located on the 
outside of .thé frame of the engine and supplied by hand with oil which 
is led through the housing ànd through the upper wall of the crosshead 
to an ôil Cup oh the Connecting rod over the bearing of the wrist pin. 

Counéel riext call attention to two applications for patents filed on 
February 20, 1888, upon which patent No. 396,209 was issued on Jan- 
uary 15, 1889, and patent No. 400,682 was issued on April 2, 1889. 
The Spécifications of thèse applications and patents described ail the 
éléments of the improvement secured by the claim under considération. 
But they did not portray its mode of opération, nor présent any claim 
for it as an invention. Its principle was first described, and the claim 
to it as an invention was first made, in the application upon which the 
patent noW under considération was based, which was fîled on August 
4, 1888, and which ripened into a patent on February 5, 1889. The 
argurnent of CounSel for the défendants is, however, that this claim and 
patent are void because the prior applications of February 20, 1888, 
show that the combination secured by this patent had been invented 
prior to that date, and because the fact that Ide did not secure this im- 
provement by the patents based upon those applications estopped him 
from éëcuring it by this pâteht based upon a later application. But is 
this contention well founded either' in îogic or in law ? Concède that 
the applications of February 20, 1888, prove that Ide had invented the 
improvement hère under considération before those applications were 
fîled. There was no làw which required him to apply for a patent 
upon his invètltion aS sOûn as he made it. The acts of congress gave 
him the right tô apply for and to obtain a patent upon his combination 
at any time after îïe'conceived it, provided only that his invention had 
not been "în public use or on sale for more than two years prior to his 
application," and thatt it was not "proved to hâve been abandoned." 
Rév. St. § 4886. There was no évidence of any prior use or sale of 
this improvement. Clear évidence of an intention to dedicate an im- 
provement to the public is indispensable to establish an abandonment. 
There was no évidence of an abandonment at the hearing of this case, 
and the patent in suit and the application upon which it is based are 
persuasive proof that Ide never intended to dedicate, and ne ver did 
dedicate, the improvement they secure, to the public. Mast, Foos & 
Co. V. Dempster Mill Mfg. Co., 27 C. Ci^ A, 191, 195, 82 Fed. 327, 331 ; 
Woolen Co: V, Jordan, 7 Wall. 583, 607, 19 L. Ed. 177; Adams v. 
Jones, I Fed. Cas. 126, 127 (No. 57); Bah&ock v. Degener, 2 Fed. 
Cas. 293, 297 (No. 698); Jones v. Sewall, 13 Fed. Cas. 1017, 1027 (No. 
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7,495); McMillin v. Barclay, i6 Fed. Cas. 302, 306 (No. 8,902); Pitts 
V. Edmonds, 19 Fed. Cas. 751, 757 (No. 11,191). 

If the device had been described, but had not been claimed iû appli- 
cations filed and patents procured eight years before the claim for it 
was presented to the patent office, as in James v. Campbell, 104 U. S. 
356, 379, 382, 26 L. Ed. 786, that fact might hâve constituted an 
irrévocable dedication of it to the public, which would hâve estopped 
the claimant from successfully pressing it. But the claim for this im- 
provement was presented seven months after it was described in the 
earlier applications. The appHcation for a patent upon it was pending 
in the patent office fîve months before the patents based upon those 
earlier applications were issued, and the patent upon it was issued 
within one month after the patent upon one of thèse earlier applica- 
tions, and nearly two months before the patent upon the other. In this 
State of the case, the dates of the apphcations, the dates when they 
were filed, and the dates of the patents are immaterial to the détermina- 
tion of the rights of the patentée. Where each of several applications, 
which subsequently ripen into patents to the same inventor, describes 
an entire machine and the inventions claimed in ail of the applications, 
but no one of the applications claims any invention claimed in any of 
the others, and they are ail pending at the same time, the respective 
dates of the applications and of the patents and the dates when the ap- 
plications were filed are immaterial, and the applications and the pat- 
ents cannot be used to anticipate each other. Walk. Pat. § 180; 
Westinghouse Electric & Mfg. Co. v. Dayton Fan & Motor Co. (C. 
C.) 106 Fed. 724, 726; Suffolk Manufacturing Co. v. Hayden, 3 Wall. 
315, 318, 18 L. Éd. 76; Graham v. McCormick (C. C.) 11 Fed. 859; 
Graham v. Manufacturing Co. (C. C.) Il Fed. 138, 141. The resuit is 
that none of the other applications of or patents to Ide impeach or 
avoid the patent under considération, and claim 3 of that patent must 
be sustained. 

Claim 4 of patent No. 397,293 consists of the combination of claim 
3 plus a depending projection located over the oil cup on the Connect- 
ing rod. As the combination of claim 3 was novel and patentable, 
that combination, together with the depending projection, was so, and 
daim 4, which is attacked on the same grounds as claim 3, must be 
sustained for the same reasons which induced us to déclare the valid- 
ity of that claim. 

The fact that a single patent (No. 276,047, April 17, 1883, to William 
R. Jenkins) was cited as an answer to this claim has not been over- 
looked. It describes an annular oil chamber around the hub of a car 
wheel, with conical projections from the periphery of this chamber 
opposite holes through the hub to the axle. Oil is deposited in this 
chamber, and, as the wheel revolves, it folio ws thèse projections to 
the holes, and thence through them to the axle. This patent is un- 
doubtedly cited because it shows a conical projection, but that is not 
the improvement protected by the fourth claim of patent No. 397,293. 
It is the combination of that projection with the revolving disk, the 
hollow crosshead, the reciprocating wrist pin, and the other éléments 
described in the claim, that Ide secured by this claim. Thèse essential 
115 F.— 10 
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çlenients, as well as the mode of,ppera,tion of Ide's improvement, — 
thé thrè-witig 6f ôil by céntrifugàl force frorri the periphery of a revolv- 
ing^,^dj[slî;tp,a.beg(ring which is constantly changing its local relation to 
the' disk, — are not found in the device of Jenkins, and for this reason 
this patent has no relevancy to the issue of the validity of the claim it 
is cited to anticipate, and it is hère dismissed. 

Claims 4 and 5 of the reissued patent No. 11,730 must fall with claim 

3 of that patent, — ^the foundation claim upon which they rest. Claim 

4 describes the combinatipn of claim 3 plus an inclosed or tubular por- 
tion of the housing, a crosshead and Connecting rod therein, and a 
passage to lead the oil thrown by the. revolving disk upon the interior 
surface of the housing back into the réservoir beneath the disk. Claim 

5 consists of the combination of claim 4 and a passage in the crosshead 
to conduct the oil from the interior of the tubular portion of the housing 
to the wrist pin. Thèse claims were not a part of the original patent 
upon which the reissue is founded. They appeared for the first time 
in the application for the reissued patent which was filed on December 
6, 1898. In so far as they describe the combination of claims 3 and 
4 of patent No. 397,293 to automatically Itibricate the bearing of the 
crosshead wrist pin, they are anticipated and rendered void by that 
patent, which was issued to the same inventor before the original 
patent on which this reissue is based was granted. National Hollow 
Brake-Beam Co. v. Interchangeable Brake-Beam Co., 106 Fed. 693, 
708-710, 45 C. G. A. 544, 559-562. In so far as thèse claims disclose 
any other combination, they are anticipated and avoided by the patents 
to Bachelder and others reviewed in an éàrlier part of this opinion, 
which proved so fatal to çlaim 3 of this patent. 

Moreover, thèse claims are void because they expand the monopoly 
which the inventor secured by his original patent, and because there 
wàs unreasonable delay in making application for them. A specious 
argument is presented to sustain them on the ground that they do 
not expand, but, rather, restrict the monopolies which Ide attempted 
to protect by daims 2 and 3 of the original patent, because they con- 
sist of the cpmbinations of those claims restricted by additional élé- 
ments, and it is earnestly contended that they shoûld be sustained upon 
this ground. Crown Cork & Seal Co. of Baltimore City v. Aluminum 
Stopper Co. of Baltimore City, 108 Fed. 845, 859, 860, 48 C. C. A. 
72, 86, 87; Electrical Accumulator Co. v. New York & H. R. Co. 
(C. C.) 50 Fed. 81 ; Eames y. Andrews, 122 U. S. 40, 7 Sup. Ct. 1073, 
30 L. Ed. 1064. But this argument is based on the assumption that 
claims 2 and,3 of the original patent describe patentable inventions, — 
an assumption, which, as we hâve seen, is not in accôrdânce with the 
îact. ITieiniprovements which claims 2 and 3 attempt to describe 
were neithér inovel nor were théy the, product of the intuitive genius 
of the inventor. They seCured no invention or discoyery, and the re- 
suit is that claims 4 and 5, vvhich follow them, do not rèstrict the scope 
of the monopôlifes protected by thé original patent, because no such 
monopolies were saved thereby; but they daim combîtiàtions no part 
of which was èverprotçctiéd by the original patent upon which the re- 
issué which cpntàins thèrp;, was based. Moreover, the record con- 
clusivdy shows that when the patentée obtained his original patent he 
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not only did not daim, but he did not intend to daim, the combinations 
now described in thèse new daims of the reissued patent. The acts of 
congress require an inventer, before he procures his patent, to "point 
eut and distinctly daim the part, improvement, or combination which 
he daims as his invention or discovery" (Rev. St. § 4888), and his 
spécifications and daims constitute a dedication to the pubHc of every 
invention they disclose but do not daim. Adams Electric Ry. Co. v. 
Lindell Ry. Co., 23 C. C. A. 223, 241, 242, y/ Fed. 432, 451, 452. Ide, 
therefore, in so far as he did not secure them by patent No. 397,293, 
issued about two months before, abandoned thèse combinations to the 
public in 1889, when he procured his original patent No. 400,682. On 
December 6, 1898, more than nine years thereafter, application was 
first made to secure a monopoly of the use of thèse improvements by 
means of this reissued patent. This delay might be excused by the 
litigation involving the original patent if it appeared that the patentée 
had intended to secure thèse improvements by that patent and had 
failed to do so by reason of a defective or insufficient spécification, or 
by claiming as his invention more than he had a right to daim. Rev. 
St. § 4916. But the entire record, and especially the spécifications and 
daims of the two patents 397,293 and 400,682, whose applications were 
pending in the patent office at the same time, leave no doubt that Ide 
never intended to daim or protect by the latter patent the improve- 
ments described in claims 4 and 5 of the reissued patent, and, because 
thèse claims describe inventions différent from any which the patentée 
saved or sought to protect by his original patent, their insertion in the 
reissue was unauthorized by the law, and they are void. The introduc- 
tion in a reissued patent of claims for inventions which are described, 
but which the patentée neither claimed nor intended to daim by the 
original patent, is unauthorized by the acts of congress, and such 
claims are void. Topliiï v. Toplifï, 145 U. S. 156, 166-171, 12 Sup. 
Ct. 825, 36 L. Ed. 658; Hubd v. Dick (C. C.) 28 Fed. 132, 137, 138; 
Carpenter Straw-Sewing Mach. Co. v. Searle, 60 Fed. 82, 84-86, 8 
C. C. A. 476, 478-480. 

The sum of the whole matter concerning the validity of thèse claims 
is that daims 3, 4, and 5 of reissued patent No. 11,730 are void, and 
claims 3 and 4 of letters patent No. 397,293 are valid. 

The next question for considération is the measure of the recovery 
to which the complainants are entitled for the alleged infringement of 
the two valid claims. Counsel for the défendants insist that no relief 
can be granted to the complainants, because they hâve been guilty of 
lâches in prosecuting their suit, and because the défendants are inno- 
cent of the charge of infringement. The charge of lâches is condi- 
tioned by thèse facts: This patent was issued on February 5, 1889. 
The défendants in this case include the manufacturers of the engine 
which is alleged to infringe and a purchaser thereof. On May 23, 
1894, Ide notified the manufacturers that they were infringing upon 
this patent. On July 14, 1899, the executors of Ide's will exhibited 
this bill. In the meantime a spirited litigation had been conducted be- 
tween Ide and the manufacturers over the former's claims under other 
patents. The statute of limitations of the state of Illinois, — the state 
in which the défendants hâve committed their alleged trespasses, — 
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b^rs the commencement of actions for the recovery of damages for în- 
•fringemept five yèars after the damages accrue. Hurd's Rev. St. 111. 
1899, p. iU9,§ 15. 

But there is no rule of law, of equity, or of morals that requires a 
patentée to sue infringers upon ail the patents he owns at the same 
time, or that deprives him of the équitable relief to which he would 
otherwise be entitled because he has failed to do so. And while courts 
of equity, usually apply the doctrine of lâches by analogy to the statute 
of limitations of similar actions at law, that rule has no appHcation to 
this suit, because the trespasses of the défendants for which the com- 
plainants now seek relief hâve been continuons and repeated, and are 
still continuing, and no bar to a recovery of ail the damages which hâve 
resulted from them within five years of the commencement of this 
suit, or to the issue of an injunction to prevent their continuance, has 
arisen even under the statute of Illinois. The doctrine of lâches is an 
équitable principle, which is applied to promote, but never to defeat, 
justice, tjnder ordinary circumstances a suit in equity will not be 
stayed before, and will be stayed after, the time fixed by the analogous 
statute of limitations at law. But if unusual conditions or extraordi- 
nary circumstances make it inéquitable to allow the prosecution after 
a briefer, or to forbid its maintenance after a longer, period than that 
fixed by the statute, the chancellor will not be bound by the statute, 
but will détermine the extraordinary case in accordance with the equi- 
ties which condition it. Kelley v. Boettcher, 85 Fed. 55, 62, 29 C. C. 
A. 14, 21. There are no unusual circumstances or conditions in this 
case which appeal to a court of equity to stay this suit while a similar 
suit is not barred by the statutes. of Illinois. Unreasonable delay and 
the deceitful acts or silence of a patentée which induce an infringer to 
incur expenses or to become liable to losses and damages which he 
would not otherwise hâve suffered may sometimes justly induce a court 
of equity to stay his suit for an infringement or for an accounting be- 
fore the time fixed by the analogous statute of limitations has expired. 
But delay, tinaccompanied by such deceitful acts or silence of the pat- 
entée, and by such facts and circumstances as practically amoûnt to an 
équitable estoppel, will warrant no such action. It is no answer to 
an application for an injunction to restrain a défendant from commit- 
ting waste by cutting trees upon the owner's land that, because the 
latter has taken no steps to prevept the wrongdoer from cutting one 
half of the trees, he has therety acquired a right to eut the other half. 
Attorney General v. Eastlake,,ii Hare, 205, 228.' And it is no dé- 
fense to a suit for an injunction and an accounting on account of the 
continuing trespasses of an inîrmger that the latter has been trespass- 
ing on the rights of the patentée for years with impunity. Menen- 
dez V. Holt, 128 U. S. 514, 523, 9 Sup. Ct. 143, 32 L. Ed. 526; 
McLean v. Fleming, 96 U. S. 245, 253, 24 L. Ed. 828 ; Price v. Steel 
Co. (C. C.) 46 Fed. 107, 108; New York Grape Sugar Co.. v. Bufïalo 
Grape Sugar Co. (C. C.) 18 F'ed. 638, 646; Gilmore v. Andersen, 38 
Fed. 846, 848; Brush Electric Co. v. Electric Imp. Co. (C. C.) 45 
Fed. 241, 243 ; Taylor v. Spindle Co., 22 C. C. A. 203, 206, 75 Fed. 
301, 304; Bragg Mfg. Co. v. City of Hartford (C. C.) 56 Fed. 292, 
294. 
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Finally it is insisted that the engines of the défendants do not in- 
fringe upon the third and fourth claims of the patent under consid- 
ération. This contention is unworthy of extended considération. Its 
only foundation is that the oil cup or réceptacle in the upper end 
of the passage through the Connecting head to the crosshead wrist 
pin bearing is a flaring tunnel-shaped cup, with its spout inserted in 
the passage, in the patent, while the défendants' substitute for it is 
a flaring tunnel-shaped mouth to the passage sunk in the Connecting 
rod strap and in the Connecting rod, and the "depending protection" 
of the patent over this oil cup is described as a pointed depending pro- 
jection, while the substitute for it used by the défendants consists of 
the depending end of a boit, with a nut upon it which not only per- 
forms the function of Ide's depending projection, but also accom- 
plishes another purpose. Thèse are distinctions without différences. 
A depressed oil cup used in the same place and accompHshing the 
same purpose as a raised oil cup, — the purpose of collecting and lead- 
ing the oil to the same passage, — is the mechanical équivalent of, and 
the same thing as, the raised oil cup, in the view of the law of patents. 
And a depending projection consisting of the end of a boit with a 
nut upon it used in the same place, and performing the same function, 
as the depending projection of the patent, — the function of gathering 
the oil from the surface above. it and dropping it into the oil cup be- 
neath it, — is the mechanical équivalent of, and the same thing as, the 
patented projection, in the eyes of that law. Parties cannot escape 
infringement by such slight and useless variations in the forms of 
éléments of patented combinations. Mère changes in the form of a 
device, or of some of the mechanical éléments of a combination, will 
not avoid infringement, where the principle or mode of opération is 
adopted, except in those rare cases where the form of the improvement 
or of the élément changed is the distinguishing characteristic of the 
invention. National Hollow Brake-Beam Co. v. Interchangeable 
Brake-Beam Co., io6 Fed. 693, 711, 45 C. C. A. 544, 562; Watch 
Co. V. Robbins, 64 Fed. 384, 396, 12 C. C. A. 174, 187; New De- 
parture Bell Co. v. Bevin Bros. Mfg. Co. (C. C.) 64 Fed. 859. 

The form of the éléments which the défendants hâve changed was 
not the essence of this invention. Its principle was the application of 
the centrifugal force generated by a disk on a crank shaft revolv- 
ing in a tank of oil to the automatic lubrication of the bearing of 
a crosshead wrist pin of an engine. The means which it secured 
to make this application consisted of a combination of the revolving 
disk secured to the crank shaft, the oil tank beneath it, the hollow 
crosshead, with the lower surface of its upper wall open to receive 
the lubricant thrown by the revolving disk, the depending projection 
upon this surface, the oil cup on the Connecting rod, and the passage 
beneath it to lead the lubricant to the bearing of the wrist pin. This 
mode of opération and every élément of the patented combination 
which Ide invented to utilize it the défendants hâve boldly appropriated, 
and they cannot be permitted to escape from the natural and légal 
efïect of their acts. 

The net resuit of this investigation is that the complainants succeed 
upon daims 3 and 4 of letters patent No. 397,293, and they fail upon 
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cHirtïs 3, 4, and 5 of the reissued patent. Where a suit is brought upon 
seVeral daims of one or more patents, and the complainants succeed 
in obtàiriîhg relief upon some of the claims, but fail to recover upon 
others, an équitable division of the costs, proportioned to the expense 
of litigating the respective claims, should be made, because the de- 
fendants are not justly liable for the costs of litigating those claims 
upon which the complainants were entitled to no relief. Wilcox & 
Gibbs Sewing Mach. Co. v. Merrow Mach. Co., 93 Fed. 206, 35 C. C. 
A. 269; Thomson-Houston Electric Co. v. Elmira & H. Ry. Co. (C. 
C.) 71 Fed. 886; Albany Steam Trap Co. v. Felthousen (C. C.) 20 
Fed. 633, 640. 

The decree below must be reversed, the appellants may recover 
one-half of their costs in this court, and the case must be remanded 
to the circuit court, with directions to dismiss the bill as to the three 
claims of the reissued patent No. 11,730, and to enter the usual decree 
for an injunction and an accounting upon claims 3 and 4 of letters pat- 
ent No. 397,293, without costs to either of the parties to the suit up 
to the time of the entry of the decree ; and it is so ordered. 



LANYON ZINO CO. T. BROWN et al. 

(Circuit Court of Appeals, Elghth Circuit March 17, 1902.) 

No. 1,586. 

1. Patents— Vaiiditt and Infbingbment— Obe-Eoasting Fubnacb. 

The Brown patent, No. 471,264, for an ore-roastlng furnace, clalm 1, 
whIch covers a furnace In whlch the mechanlsm for operating the rab- 
bles for stlrrlng the ore Is placed In a supplemental chamber for the pur- 
pose of protectlng It from the action of the heat, dust, and fumes, was 
not antlclpated by the Munroe patent, No. 227,818, and Is valld. Such 
clalm Is also Infrlnged by a furnace made In accordance with the Eopp 
patent. No. 523,013. 
SL Samb—Assignmbnts— Evidence of Execution. 

Act March S, 1897 (29 Stat. 693, c. 391) g 5, which provides that If an 
assignment of a patent 1b made bef ore a notary public hls certlficate of 
acknowledgment shall be taken as prima facle évidence of its exécution, 
Is not limlted In Its opération to acknowledgments taken after its pass- 
age, but déclares a rule of évidence applicable to ail assignments so ac- 
knowledged. 
*, Samb— BciT FOR Infrinokmbnt— Preliminart Injunction. 

A prellmlnary Injunction agàinst the use by défendant of machines 
whlch hâve , been prevlously adjudged to Inf ringe oomplainant's patent 
wlU not be denled on the ground of public policy, because It wlU resuit 
in great loss to défendant and InconVenlence to the public, and espeelally 
where its opération bas been suspended pending an appeal for a sufQcient 
tIme to hâve enabled défendant to make such changes in the machines 
as to avoid infringement, if it bad so deslred. 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

Albert H. Walker (John H. Atwood, on the brief), for appellant. 
Philip C. Dyrenforth^ for appellees. 

Before CAEDWELL, SANBORN, and THAYER, Circuit Judges. 
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THAYER, Circuit Judge. This is an appeal from an order grant- 
ing an injunction pendente lite in a patent case. The infringing de- 
vice, the use of which was restrained, is an ore-roasting furnace, 
manufactured in full accordance with letters patent No. 523,013, issued 
to Alfred Ropp in January, 1895. This patent was considered by this 
court in the case of Extraction Co. v. Brown, 43 C. C. A. 568, 104 
Fed. 345, and it was held that an ore-roasting furnace constructed in 
accordance with the spécifications of that patent, with a supplemental 
chamber designed to protect the rabble operating mechanism from 
the direct action of fiâmes and dust, and located underneath the hearth 
of the oven instead of at the side thereof, infringed claim i of patent 
No. 471,264, granted to Horace F. Brown on March 22, 1892. This 
court held, in substance, for reasons fully stated in its opinion, that 
claim I of the Brown patent should be construed to cover a supple- 
mental chamber placed beneath the main roasting chamber, and de- 
signed to protect the rabble operating mechanism from the direct ac- 
tion of the fiâmes, beat, and dust within the oven, because a supple- 
mental chamber so placed was a mechanical équivalent for a supple- 
mental chamber located at the side of the oven and designed for the 
same purpose. 43 C. C. A. 576, 577, 104 Fed. ,353, 354. A motion 
for a rehearing having been filed after the announcement of our dé- 
cision in that case, we declined to recède from that construction of 
the Brown patent, although we did hold that the device covered by 
claim 4 of the Brown patent, which we had not considered in our 
original opinion, was anticipated by earlier patents, and that that claim 
was void. 49 C. C. A. 147, iio Fed. 665. The présent action, which 
was entitled in the lower court "Horace F. Brown, Selwyn C. Edgar, 
and Collinsville Zinc Co. v. Lanyon Zinc Co.," was pending in the 
lower court when the décision in the case of Extraction Co. v. Brown, 
last referred to, was announced; and as it appeared that the Lanyon 
Zinc Company, the défendant below and the appellant hère, was using 
the Ropp furnace, and that the use thereof constituted the grievance 
of which the plaintiffs below complained, the circuit court, very shortly 
after the announcement of that décision, granted an injunction pen- 
dente lite. The injunction, by its terms, was to become effective on 
May 15, 1901, the order granting the same having been made on 
April 24, 1901 ; but before it became effective the opération of the 
injunction was further suspended by an order duly made and entered 
of record in the lower court, until the appeal from the order granting 
the injunction was heard and determined, or until the décision of the 
case on final hearing by the lower court, whichever event should occur 
first. This order, deferring the time when the injunction should take 
efïect, was made on condition that the Lanyon Zinc Company should 
give a bond in the sum of $40,000, which was subsequently executed, 
conditioned to pay such damages as might be occasioned by the de- 
lay. The case has not yet been reached for final hearing in the lower 
court, although it is said that most of the testimony has been taken, 
but the appeal from the restraining order was reached in its régulai- 
course at the présent term of this court, and cou^isel for the appellees 
insisted on their right to a hearing and upon the entry of such a de- 
cree as they were entitled to upon the record that had been lodged 
in this court. 
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The assignrtient of errôrs, which vva.s filed in the lower cowrt, spéci- 
fies four as having been coinmitted. The first and the third errors 
s6 âèi^glieà are — Fir's't, that'tbe îbwer court erred in holding daim i 
of paje*tt^,i).7.j,264; bdng the^B to be valid; and, third, 

in ^djiidgiWg:' that, the doings of the défendant, the Lanyon Zinc Com- 
pany, âlthough it was coMessedly using a Ropp furnace, infringed 
ciâim I dfthfe Brown patent. ~ Bothof thèse questions were con- 
sideired aid' decided in Extractidti Co. vl Brown, 43 C. C. A. 568, 104 
I^eji: 34^, as: hefetofore stàtedV and, althôûgh it is true that the dé- 
cision waS' fendéreçî in à case to which the appellant was not a party, 
yet it disposes of the tWCl' errors last mentioned, so far as this court 
is concefiied, unJesS tlie àppëllànt has brought upon the record some 
new facts which are sufhciently potent to overthrow the conclusion 
that was fdrnléTlJ' reached; céricèrning the Brown patent. We do not 
find in the record any new|. facts which, in our judgment, are entitled 
to such weîght. It is trué'that on the'hearing of the motion for an 
injunction the àppellànt did introduce in évidence letters patent 227,- 
8i8i issued oh May 18', 1 88b, to William C. Munroe, which patent was 
not in évidence in ^the foirmer case, and it is likewise true that it intro- 
duced the afiîiïâviISGf certaih 'experts which are to the effect that, in 
view of thé Mùïiroe patent, the device covered by claim i of the 
Brown patent was' wlthin the reach of ordinary mechanical skill, 
and hence was hbt patentable! This is the only additional testimony 
which wasiiot bèfo'ré us 'on the former action. We are unable to 
concûr in the opihion so eipressed by the appellant's experts con- 
cerning thé MiJnfoe patent,„Of in the reasoning upon which it rests. 
Ctlts taken from the Munroe patent wll be found on the opposite 
page, from which it will bé seen that his furnace is circular in form ; 
that the beat is applied to the flbor ôî thé furnace, by means of tiK 
fîre hoxes. A', àtid that the flàmés do not invade the oven where thu 
ore îs placed, but that beat ié i.mparted thereto by conduction; that 
the stirring of thé ore withiô, thé oven is accomplished by stirrers 
depending from four radial aritis, . designated "E" in the drawing, 
thèse àrms beiiig'supported at oné énd by a vertical shaft in the middle 
of the oven njarkéd "C," ànd at the outer end by an annular rack 
or ring markéd *'F," and that the rnovement of thèse rabble arms 
îûtwirà ànd backward is çflfected by the rotation of the annular ring 
wluch meshes' into a cùgWheel, H, that is actuated by a belt passing 
around band whéçls oh the butside of the furnace. The annular ring, 
F,'tô WjUch the buter ends bf the radial arms are attached, revolves, 
as the'iyaténteê "says, iri a groove on the outer' edge of the bed plate 
or bbttom of thé furnaée^ àïiçl at four opposite points in this groove 
rolîèfS are plâcted fd^r the pùrpogé bf supporting the annular ring, one 
of;ii^icIi is indicated in figure i' of the eut by the letter "K." On the 
intier edge of thî^ grooy'e or dépression in thé floor of the furnace 
thé^è may béj ârid probably is, a slight rim to prevent the ore, as it is 
stîrred, n-om fjilllhg into the groove; but there is nothing in the 
ipëcification of tl^e patent v^hich indicates that this dépression in the 
âôdr and the rim' on the iflrier sîde thereof Were devised by the pat- 
entée fot thé purpose of protécting the rabble operating mechanism 
from either beat or dust while the furnace is in opération, since the 
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fact is that, owing to the manner in which the heat is applied ex- 
ternally to the floor of the furnace, the rabble operating mechanism 
which is located within 1;he oven is subjected to the same degree of 
heat as the ore itself. We find in the patent of Munroe no sugges- 
tion of the supplemental chamber at the side or bottom of the main 
roasting oven, and eut ofï therefrom by a wall or partition, for the 
purpose of protecting the rabble operating mechanism from heat, 
fumes, and dust, such as Brown constructed and claimed, hor does 
it appear that Munroe had any such object in view. The advantages 
which he suggests and claims for his style of roasting oven are of aft 
entirely différent sort, and it is only by the exercise of great in- 
genuity that a plausible claim can be made that the one furnace was 
the prototype of or that it suggested the other. 
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_By its second assignment of error the appellant asserts that the 
injunction against it was erronéàusly awarded because the complain- 
ants below, the appellees hère, showed no title to the Brown patent, 
No. 471,264, which as they claimed was being infringed. The mov- 
ing papers, which wçre presented to the lower court, disclose that 
the Brown patent. No. 471,264, was issued to Mary C. Brown as 
assignée of Horace F. Brown, pursuant to an assignment duly exe- 
cuted before the/patent was issued ; that Horace F. Brown and Mary 
C. Brown, on I>lévember 10, 1893, liceJised the Collinsville Zinc Com- 
pany to erect, itse, and maintain ore-roasting f umaces, under the afore- 
said letters paient, at any works owned m- controlled by said licensee ; 
that on Atigii^t 15, 1894, Mary C. Brown, by an assignment acknowl- 
edged beforé SSpSnotary public and recorded in the patent office, sold 
and transferred to Selwyn C. Edgar ail her right, title, and interest 
in and tc> Içt^ers patent No. 471,264, for, to, and in the states of Mis- 
souri, Kâtisàs, Itidiana, Arkansas, and Illinois, except as to furnaces 
then or thereafter used by the Collinsville Zinc Company, under the 
aforesaid licence, reserving to herself, , however, the right to license 
others to use the ftifnace within said territory for smelting ores otlier 
than zinc ore; tljat on September i8j: 1894, Edgar transferred to 
the Collinsville Zihc Company an undivided half pf his interest in 
the patent; and thàt afterwards, on October 31, 1896, Mary C. 
Brown, by an assignment duly acknowledged before a notary public, 
reassigned to Horace F. Brown ail her right, title, and interest in 
said letters patent. When we say that the moving papers disclose 
thèse facts, we mean that the bill, which is duly verified, allèges them, 
and that the varions transfers and assignments, referred to therein, 
are attached to the bill as çxhibits, and appear to hâve been duly exe- 
cuted, and ail of them were either aclcnpwledged before a notary pub- 
lic or they hâve beçn accepted and reCorded by the commissioner of 
patents. There is nothing on the face of the papers which créâtes 
a suspicion that the title to the patent is not duly vested in the com- 
plainants in the manner alleged in the complaint. We cannot sus- 
tain the aforesaid contentio», which, on the face of it, appears to be 
highly technical. By section 5 of the act of March 3, 1897, relating 
to patents (29 Stat. 693, c. 391), it is declared that, if an assignment 
of a patent is made before a notary public, his certificate of such ac- 
knowledgment, under l^is hand and seal, shall be taken as prima facie 
évidence of itS exécution; and while it is true that this act did not 
take effect until January i, 1898, yet it will be observed that the act 
does not say that it shall only be applicable to acknowledgments taken 
after that date. It is a statute which waS intended to déclare the 
evidential efïect to be given to acknowledgments before a notary, after 
a given date, without spécial référence, however, to the time when 
the acknowledgment was taken ; and in the absence of any spécifie 
provision that it should only apply to acknowledgments taken subse- 
quently to January l, 1898, we perceive no sufficient reason why it 
should be limited in its opération to acknowledgments so taken. We 
concur in the views that were expressed on this point by the circuit 
court of the United States for the district of Vermont in the case of 
De Laval Separator Co. v. Vermont Farm-Mach. Co., 109 Fed. 813. 
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By its fourth and last spécifie assignment of error the appellant says 
that the lower court erred in not adjudging that public policy for- 
bids the présent discontinuance of the use by it of its ore-roasting 
furnaces ; that is to say, furnaces njade in accordance with the spéci- 
fication of the Ropp patent. In support of this assignment our atten- 
tion is directed to the great loss which the appellant will sustain, and 
to the public inconvenience which, as it is claimed, will be experienced, 
if the injunction is allowed to go into efïect, and we are asked to fur- 
ther suspend its opération at least until the case shall hâve been 
finally heard and determined. On the other hand, the appellees urge, 
with great force, that the laws of the United States give to them, 
for a limited time, an exclusive right to make, use, and vend their 
invention in the manner which they deem best; that this court has 
held, on fuU considération and on substantially the same évidence 
which appears in this record, that the first claim of the Brown patent 
is valid, and that the use of a furnace made according to the spécifica- 
tion of the Ropp patent is an infringement of that claim and an inva- 
sion of their property rights. They further urge that the opération 
of the injunction has already been suspended for nearly one year after 
it was originally granted; that the appellant has had, in the mean- 
time, abundant opportunity to make such changes in its furnaces as 
will avoid further infringement, if it intends to do so ; that the record 
on the final hearing of this case cannot be substantially différent from 
the one now before the court ; that the appellees hâve already been 
put to great expense in the défense of their rights, and should not 
be compelled to incur the risk of further loss and damage, or be put 
to the expense of proving the amount of their loss in an accounting 
for the damages and profits incident to a further unlawful use of their 
invention. Thèse considérations hâve had great weight with us, and 
hâve influenced us to refuse to further suspend the opération of the 
injunction. And as sufficient grounds existed for granting the in- 
junction, after the décision of this court in the case of Extraction 
Co. V. Brown, and as there was no abuse of discrétion or other error, 
so far as we can discover, the order appealed from, made April 24, 
1901, will be affirmed in so far as it enjoins the infringement of claim 
I of patent No. 471,264. 



UNITED SHOE MACHINBRY 00. r. GRBENB et al. 

(Circuit Court, D. Massachusetts. Aprll 7, 1902.) 

No. 1,341. 

Patents— Ihvention — Mold for Boot and Shob Heelb. 

The Cobum patent. No. 364,217, for an Improved mold for malding the 
heels of boots and shoes, covers a meritorlous, practlcal, and usef ul Im- 
provement In the art, which was bot antlcipated, and discloses patent- 
able Invention. 

In Equity. Suit for infringement of letters patent No. 364,217, 
issued to Gilman R. Cobum June 7, 1887, for a mold for molding 
heels for boots or shoes. On final hearing. 
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JamêS E. Maynadier and George A. Rockwell, for complaînant. 
Çhâriès H. Drew, for défendants, 

COr>T, Circuit Judge. This Suit îs brought upon the Coburn pat- 
ent, No. 364,217, dated June 7, 1887, for an improved mold for molding 
the heels of boots and shoes. The invention is for a lip or raised pro- 
jection on the front of the mold. By means of this lip, the front part 
of the heel, when mûlded in a molding machine, "will be squeezed 
barder than the body of the heel, and beveled according to the shape 
of the projection ; * * * thus molding the heel and beveling its 
front portion at one opération, and avoiding the use of a hand knife 
or machine." To avoid marking or marring the sole in the opération 
of breasting the heel when placed on the shoe, it is necessary to bevel 
the front part of the heel, so that it will not bear upon the sole. Be- 
fore the^ Coburn invention this was donc by hand or by a skiving ma- 
chine. The Coburn mold, with its raised projection cast in a single 
pièce, accomplishes by one opération what previously had required two 
opérations. His mold produces the beveled edge of a heel blank 
simultaneously with the molding of the heel by compression. It also 
makes a firnier and barder heel at the back by its tendency to crowd 
and push the inner lift of the heel blank backward toward the rear 
edge of the heel. In the art of manufacturîng heels the Coburn de- 
vice represents a step in advance. It has proved a meritorious, prac- 
tical, and useful improvement. Neàrly ail molded heel blanks are novv 
compressed in a molding machine having the Coburn lip. In view 
of thèse considérations, I do not think the patent is void for lack of 
invention. Nor do I find t|ie patent anticipated by anything shown in 
the prior art. Nothing reéembling the Coburn lip is found in prior 
patents for molding machines which compress the heel blank on 
ail sides, or in the pressing machines of the earlier art, in which 
only the top and bbttom of the heel were pressed tùgether. The only 
thing in the prior art which calls for notice as an anticipation is the 
Cobb iron die, used for a short time several years before Coburn ap- 
plied for his patent. This die has a fi'ont raised projection or lip ; but 
its f)Urpose was not the same as the Coburn lip, nor are the two lips 
identical in form. The Cobb lip was for depressing the front of the 
heel for the purpose of fitting the shank of the shoe, while the Coburn 
lip is for the purpose of leaving a space next to the sole, so that the 
front of the heel may not bear upon the sole. The Cobb die was aban- 
doned. This is not strange when we read how it operated. For in- 
stance, in statîng the mânner in which the heels, ^ after being pressed, 
were taken out of the die, Cobb says : 

"The way we dld, we took and put a narrow pièce of cloth right across 
before puttlng the heel In; then, after it wSs pressed, we took hold of the 
eiids of the clolh' and pulled the heel right ont." 

The daim of the Coburn patent is for "the mold, B, having the 
forepart, b, raised, as shown, and for the purpose described." This 
claim must be read in connection with the spécification ; and it covers, 
not simply a die 'with a lip, but a mold having such a raised projection 
that, when placed in a molding machine, it effects the purposes set 
forth in the patent. So construed, the claim covers, in my opinion, a 
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new and patentable improvement in the art of making heels for boots 
and shoes. 

Decree for complainant. 



SCOTT V. TEOKTONIUS. 

(Circuit Court, E. D. Wisconsin. July 24, 1899.) 

Patents— Infkingbmbnt—B AND Fastening. 

The Scott patent. No. 391,340, for a band fasteniug, was not antiel- 
pated, is valid. and entitled to a fair, if not libéral, construction, cover- 
ing not only the précise form of construction of the parts described, but 
plain équivalents performlng the same funetion in the combination. As 
so construed, held infringed. 

In Equity. Suit for infringement of letters patent No. 391,340, for 
a band fastening, issued to John M. Scott October 16, 1888. On final 
hearing. 

On final hearing, under blll of complalnt alleging Infringement of letters 
patent No. 391,340, Issued to complainant October 16, 188S, for an improve- 
ment in band fastening. The patent states tvro daims, Infringement being 
alleged of each, as follows: "(1) The herein-described clamp for uniting the 
ends of hoops or bands or tlghtening the same, consisting of a pair of heads 
recessed and apertured, as set forth, and provided with cross-bars, grips 
loosely mounted therein, and a rod extending through one head into and 
through the opposite head, having screw-threaded ends with nuts thereon, 
substantlally as described. (2) The herein-described clanïp for uniting the 
ends of hoops or bands or tightening the same, consisting of a pair of heads 
enlarged at one end and reduced at the other, having apertures and recesses 
therein, and cross-bars, as set forth, the grips loosely and removably mounted 
in said heads, and having enlarged outer ends and inner concaved down- 
wardly projectlng ends with a smooth-bored aperture passing therethrough, 
and the threaded rod or boit passing through said heads and nuts, substan- 
tially as described." 

Wallace Ingalls, for complainant. 
H. G. Underwood, for défendant. 

SEAMAN, District Judge. The défendant, by his answer, dénies 
both infringement and the validity of the patent, and sets up prior 
patents and uses by way of anticipation, and as showing the prior 
State of the art as well. Infringement is the only issue which requires 
serious considération on the view I take of the undisputed testimony ; 
and the inquiry as to infringement dépends whoUy upon the rule of 
construction which is applicable to the claims of this patent. The 
contention on the part of the défendant calls for a narrow rule which 
would, in eflfect, limit infringement to the précise construction shown 
in the drawings and spécifications, founding such view upon the terms 
of référence and limitation found in the claims, and upon the alleged 
slight advance over the prior art in the invention. If such is the rule 
which must be applied, it is manifest that the variations in the defend- 
ant's device are sufficient to avoid infringement. That there is patent- 
able invention in the device described is not fairly disputable upon this 
record. It is true that the éléments which enter into the combination 
are not new, when separately considered, and that the use of a pair of 
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lugs, of a threacjed tiç-bolt arranged for tightening the band, and of 
other compoûénfs ôf tïlé device, were not novel in their application, in 
one form or another, to adjusting and fastening hoops or bands. But 
the novelty and merit of the combination clearly appears both in 
the ready adjustment by which the bands can be applied without requir- 
ing accurate measurement and préparation at the shops, and by which 
it is fastened by the mechanism of the lugs, without rivets or other 
means tending to weaken the band. Neither of thèse important results 
was accompHshed or fairly approathed in the prior art, and the ac- 
complishment of both results by the means devised was a distinct ad- 
vance in that art, and, unless this meritorious character of the inven- 
tion is lost through terms of restriction in the claims of the patent, the 
invention is entitled to récognition by fair, if not libéral, construction. 
Bundy Mfg. Co. v. Détroit Time-Register Co., 36 C. C. A. 375, 94 
Fed. 524. In making the application for patent the device and its 
purpose were well described, but the claims of invention were not 
stated with désirable clearness and breadth. No limitation was im- 
posed by action in the patent office, and I am not satisfied, under the 
circumstances shown, that the set phrases of référence to the spécifica- 
tions must be held of such force as to limit the grant to the précise 
construction of each élément as described, thus destroying any value 
in the patent; but am of opinion that a plain équivalent performing 
the same function in the combination is covered by the patent. So 
constèued, it is clear that the defendant's device is a mère colorable 
déviation. Muqb stress is placed upon an asserted difïerence in prin- 
ciple, — ^that one holds the band ends by a "bending grip," whilst 
the other provides a "friction wedge." It appears to me sufHcient that 
the "bending grip" is produced by each, and necessarily so from the 
form in which the head is made and used in each, the différence being 
in degree pnly. The patents issued to the défendant, and appearing 
in the record, are not referred to in the argument on behalf of défend- 
ant, and I do not regard them as material. 

Decree will enter in accordance with the prayer of the bill. 



In re COLTON EXPORT & IMPORT CO. 
(District Court, S. D. New York. April 10, 1902.) 

BANERUPTOT— PbBFERKNCBS— SUKRBNDEK— Nbcbssïty. 

Bankmptcy Act, § 60a, provides that a préférence exista where the 
effect of the transfer is to enable one of the banbrupt's credltors to 
obtaln a gfeater percentage of hls elàlm tban other ereditors of the 
samé clasa. Section 57g déclares that the claims of ereditors who hâve 
recelved préférences shall not be allowed unless they are surrendered. 
A créditer of a corporation, after its Insolvency and wlthln four months 
of the adjudication, loaned It $40,000, and afterwards recelved payments 
of some 126,000. Durlng the same period other ereditors had put mer- 
chandlse i»to the estate, and had recelved nothing on account It f urther 
appeared that the payments to the créditer in question were made after 
he had obtalned représentation on the corporatlon's board of directors. 
Bélê^ that tiie creditor had received a préférence of $26,000, -which would 
bave to be surrendered before be could prove the balance of hls clalm. 

In Bankruptcy. 
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SprouU, Harmer & Sproull, for créditer Leach. 
Merrill & Rogers, for trustée. 

ADAMS, District Judge. The question presented hère arises on a 
review of the referee's allowance of a creditor's claim without the sur- 
render of an alleged préférence received by him. The trustée of the 
estate filed pétitions with the référée during 1901, praying for the re- 
examination of certain claims filed by creditors, on the ground that 
they had received part payments on account of their claims from the 
bankrupt while insolvent, and within four months of the filing of the 
pétition. Among other claims was one by Arthur B. Leach for 
$14,428.08. Upon the re-examination it was found that Leach had 
received a préférence of $27,457.98, and his claim was disallowed unless 
he should surrender the préférence. Thereafter Leach moved for a 
reconsideration on the ground that both the indebtedness of the bank- 
rupt to him and the payments made to him and asserted in the order 
to be a préférence, were made by the bankrupt within four months of 
the filing of the pétition, and that the dealings between the parties 
resulted in an increase of the indebtedness of the bankrupt to Leach. 
Upon such reconsideration, the following facts were agreed upon, 
viz. : 

"(1) The facts contalned In the récitals of sald decree." (Thèse facts ap- 
pear hereln so far as necessary for the présent discussion.) 

"(2) The Colton Export & Import Company above named, was InsolTent on 
and at ail times after the 19th day of October, 1900." 

"(3) The pétition to adjudge the sald company a bankrupt was flled with 
the clerk of this court on the 29th day of January, 1901." 

"(4) Between the sald 19th day of October, 1900, and the 29th day of 
January, 1901, the sald company borrowed of and became Indebted to sald 
Leach in the sum of $42,027.03." 

"(5) After the loans were made as aforesald, and between the 15th day of 
November, 1900, and the 15th day of December, 1900, the sald company made 
payments to the sald Leach on account of Its sald indebtedness In the sum 
of $27,598.05. The following statement shows thèse transactions: 
Loans to the Colton Company: 

Oct 20, 1900 $10,000 00 

Cet. 30, 1900 2,447 (S 

Nov. 9, 1900 1,978 00 

Nov. 13, 1900 10,000 00 

Kov. 13, 1900 7,602 00 

Nov. 22, 1900 10,000 00 

Total $42,027 03 

Payments by the Colton Company: 

Nov. 27, 1900 $14,1S5 58 

Dec. 5,1900 2,55159 

Dec. 10, 1900 10,000 OO 

Dec. 10, 1900 690 81 

Dec. 12, 1900 170 07 

27,598 05 

Maklng a net balance due of $14,428 98 

"(6) The clrcumstances under which the loans were made by Mr. Arthur 
B. Leach were as foUows: The Colton Company was a corporation engagea 
in the exporting and importlng of merchandise between Its principal place of 
business in New York City and its branches in Japan and Manilla. The Com- 
pany was also engaged in buying and selllng goods itself and taking orders 
for goods hère and sendlng orders to its représentatives in Japan to be filled. 
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When the goods arrîved hère the Company had not the funds to take up the 
drafts and pay the duties. Prîor tb July 1900 the Bank of Montréal had 
purchased of the said Company thèse drafts wlth bllls of Wdlng attached as 
collatéral representlng the goods In process of shlpment; on or about the Ist 
of July, 1900, the Bank of Montréal held over Seventy-flve thousand ($75,000) 
dollars of thèse drafts and ref used to pm-chase more. The United States 
Mortgage and Trust Company was then applied to by the Company, and at 
the request of Mr. Leach, who gave hls guaranty to the Trust Company to 
the estent of Seveu hundred ($700) dollars, the said Trust Company pur- 
chased drafts to the' amount of about Six thousand ($6,000) dollars and 
thereupon tefused to purchase more. Between the Ist of July, 1900, and 
the 19th of October, 190O, thé said Arthur B. Leach on his own account 
purchasfid of the said Company thèse drafts with bills of lading attached 
as aforesald in thegum of more than Forty thousand (Ç4O,O0O) dollars. 
After October lOth, 1900, Mr. Leach purchased no more drafts of the Com- 
pany but made the unsecured loans hereinbefore stated. The said Leach 
and Charles W. Coltoh, the président of the said Oolton Company, hâve 
testlfled in this proceeding, whlch testlmony Is uncontradicted, that said 
loans were, made upon the oral upderstanding that as the goods were de- 
livered to ànd pald for, by the party -^ho had ordered them, or if bought 
for the Company for Its oVrn account to sell again, then, when the Company 
had sold the goods, the proeeeds of the sale, less the Oompany's profit, were 
to be tumed over to Mr. Leach. Mr. Leach and the président of the Com- 
pany, Charles W. Ooltob, were personal frlends, and the Company was in 
need of money; consequently no such understanding was adhered to; ail 
or nearly ail of the proeéèds of the sale were left wlth the Company, and 
used by the Company to pay for merchandise and otUer regular expenses, 
and in thls way the indebtedness accumula ted and increased from time to 
time." 

"(7) On March 16, 1901, the credltor, Arthur B. Leach, filed proof of claim 
wlth the référée herein in the sum of the balance of hls Indebtedness, namely, 
$14,428.98." 

"(8) On the 19th day of October, 1900, the said Leach was the owner and 
holder of One hundred shares of the stock of the Colton corporation and 
thereafter and on or before the 14th of November, 1900, he transferred 
said stock without considération to one Frank 0. Darllng, a clerk in his 
employ." 

"(9) On November 14th, 1900, two of the three dlrectors constituting the 
Managing Board of the said corporation reslgned, and were succeeded by 
the said Darling as the représentative of said Leach, and one Charles à 
Campbell, a brother-in-law of said Leach, who, with Charles W. Colton, 
the président of the Company, made up the Board of Directors of said Com- 
pany at ail times thereafter." 

"(10) At ail the tlmes hereinbefore mentioned, 1. e. between October 19th, 
1900, and January 29th, 19CBL, there were other unsecured merchandise crad- 
itors of said company representing an Indebtedness of more than $10,000, 
who received nothing from, said Company on account thereof, but ail the 
money loaned by said Leach, except such as was paid back to him, waa 
used in the regular course of the business, and largely to pay ofif merchan- 
dise credltors of the Company." 

"(11) Between the 19th, day of October, 1900, and the 29th day of Janu- 
ary, 1901, the Oolton Export & Import Company purchased merchandise of 
différent persons, who received nothing on account of such indebtedness, 
and their proofs of claim hâve been allowed herein." 

The referee's opinion is as foUows : 

"Thls Is a motion for a rehearlng or revlew of an order heretofore made, 
80 far as It affects thç claim of A. B. Leach." 

"Objections to varions ,clàims were heretofore made on the ground that 
those proving such clalms' had received préférences. An order, dated Febru- 
ary 3rd, 1902, disallowed various claims uniess préférences which had been 
paid should be returned to the trustée. Amoug other such claims was that 
Of Arthur B. Leach. TLe claim as proved was for $14,428.98. The order 
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found that he had recelved a préférence of ?!27,457.98, and dlrected that that 
be repald before his clalm should be allowed. No point was made on the 
flrst hearing that ifr. Leach had advanceâ more money than he had recelved 
after the bankrupt became Insolvent. The facts stipulated show that within 
four months prlor to the bankruptcy, and whlle the bankrupt was Insolvent, 
Mr. Leach loaned to the bankrupt 542,027.03, wlthout security, and that he re- 
celved on account $27,598.05, leavlng a net balance due of $14,428.9S, whlch 
he proved. It appears from thèse facts that the esta te, after its Insolvency, 
galâed more than it lost by the total transactions between the bankrupt and 
Mr. Leach; and I therefore thlnk that there was no préférence under the 
cases of In re Dickson, 7 Am. Bankr. R. 186, 111 Fed. 726; Peterson v. Nash, 
7 Am. Bankr. K. 181, 112 Fed. 311; and McKey t. Lee, 5 Am. Bankr. K. 267, 
45 G. O. A. 127, 105 Fed. 923." 

"The trustee's counsel clalms In his brief flled that there are varlous 
grounds upon whlch this case can be distinguished from those clted, but 
I am not able to see that there Is any substantial différence In princlple 
between them." 

"I thlnk that the motion should be granted, and an order entered amend- 
iug the order of February 3rd, by striking out the provision requlring Mr. 
Leach to repay any amount, and provldlng that his clalm, as Sied, should 
be allowed." 

Tfee cases cited by the learned référée are not, I think, strictly in 
point. In McKey v. Lee certain sales were made subséquent to the 
receipt of innocent préférences, and set-offs were allowed under para- 
graph "c," § 6o, of the act. In Peterson v. Nash that paragraph was 
also applied tp enable a créditer to offset new crédits against prefer- 
ential paymentf so as to nullify the latter. The language of those 
cases, while incidentally touching the controversy hère, should be con- 
fined in its application to the state of facts then under considération. 
In this case, ail the payments which are said to constitute the préf- 
érence were made after the last loan, so that no question of set-off 
can affect it. In re Dickson was a case where payments for previous 
purchases were usually made at the end of the month for goods pur- 
chased within the month, each of the purchases being paid for by itself. 
The pétition in bankruptcy was filed on December 13, 1899. Going 
back four months, the last transaction prior thereto was on August 
loth, which was a sale of merchandise amounting to $128.20. There 
had been a sale on August 7, 1899, amounting to $676.01, the total of 
thèse sales being $804.21. On the I3th of August, just four months 
before the pétition was filed, the bankrupt owed the creditors only this 
arnount "of $804.21. Ail merchandise sold prior to the I3th of August 
had been paid for, the last payment having been made on August 8th. 
There were subséquent transactions, within the four months preceding 
the fîling of the pétition, by which notwithstanding the payments during 
the time increased the indebtedness $1,369.99. Upon thèse facts it 
was held that as there was no intention to acquire any unjust préf- 
érence and the creditors had by the transactions increased the bank- 
rupt estate, they were entitled to prove their claim. The court there 
says that the Suprême Court in Pirie v. Trust Co., 182 U. S. 438, 21 
Sup. Ct. 906, 45 L. Ed. 1171, had not in terms passed upon the propo- 
sition arising from the fact that no payments had been made during the 
four months on account of any merchandise the price of which con- 
stituted any particular item ofïered to be proved, and it was not bound 
to follow a literal interprétation of the act when it would resuit so 
unrustly in the case under considération. It did not appear there, 
115 F.— U 



ità 



115 FBDBSAL REPORTBB. 



however, that there were any other creditors of the same dass mth 
the OMe vrhose claim was allôwed. 

In this àase, it appears that there were other creditors of the same 
dass with Leach. He had after insolvency and during the four 
months preceding the filing of the pétition put more money into 
tjie eâtatC than he had réceived from it but he had received i>ay- 
ments oii ^^count. Other creditors had put merchandise into the 
estate duiring the same perjod and had received nothing whatever 
on account. Money and merchandise câiinot be legally distinguished 
in thèse matters (Pirie v. Trust Co., 182 U. S. 443, 21 Sup. Ct. 906, 45 
L. Ed. 1171 ; McKey v. Lee, 5 Am. Bankr. R. 271, 45 C. C. A. 127, 105 
Fed. 923), and I db not see how it is possible hère to avoid the unmis- 
takable meaning of section 60a, providing that a préférence exists 
where the effect of the transfer will be to cnable any one of a bank- 
rupt's creditors to obtain a greater percentage of lus debt than any 
other of such creditors of the same class, and of the provision of 
section 57g, that the daims oi creditors who hâve received préférences 
shalî not be allowçd unless there js a surrender of the préférences. In 
this case, Leach Jpaned the bankrupt, say, $40,000, and received pay- 
ments of, say, ^26,000. If his présent claim is allowed, and there 
should be a divid^d of 50 per cent,, he would receive $7,000 on the 
balance, and altogether "/*•, or about 82 per cent., of his whole claim. 
The other creditors, participating in the dividend only, would receive 
50 per cent, of their whole claim. It is true that certain équitable 
considérations appçar in Leach's claim, from the fact that he paid 
more into the estate than he received from it, which would seemingly 
bring it within the gênerai language employed in the cases cited in sup- 
port of the référée s décision, and which might tend to establish the 
claim if it should be made manifest that the other creditors had re- 
ceived a benefit from an enlargenjent of the estate through the loans 
tïiade by Leach, pf which their own contributions to the estate did 
not lorm a part, but the other creditors hère seem to be in substan- 
tially the same position as Leach. Moreover, I think that an intent 
to prefer Leach can properly be inferred from the drcumstances. He 
appears to hâve been on the same footing as other creditors until he 
obtained représentation upon the board of directors, and it was after 
securing control, to some extent at least of the insolvent corporation, 
that he obtained Jiis pajnnents on account, while the other creditors 
were getting nothing. I see no reason for attempting to avoid the 
letter of the act in this case. Équality, within its meaning, will be 
«ecured by adhering to it. 

The order of the référée allowing the daim is reversed. 
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No. 4,534. 

L OOKPOSiTioN WITH Cbeditobs— Efpbct op Secrbt Prefkrknob. 

If a debtor énterlng Into a composition with his creditors secretiy 
pays onè of theni more than contempla ted In the composition, the préfér- 
ence 80 glven Is : fraudulent, not only as agalnst the debtor, but as 
against the other creditors, and, in the interest of both. is voldable. 
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If the amount of the préférence bas not been pald, its payment cannot 
be enforced; and, If pald, it may be recorered back, even thougb tbe 
payment was voluntary, at least by a trustée In bankruptcy of the 
debtor, who represents hls creditors. The further efCect of such a 
préférence Is to avold the composition as to the innocent creditors, who 
may retaln the amount received, and enforce agalnst the debtor the 
amount remalning due on thelr original claims, but to leave the com- 
position blndlng on the preferred creditor, who, after retuming the 
préférence, may retain the amount due him under the composition, If 
receired, or enforce the notes given therefor. 

2. Bankruptcy — Pkovablb Debts — Surrendeb dp Préférences. 

Where a creditor of a bankrupt In a former composition between 
the bankrupt and hls creditors received a secret préférence, whlch, un- 
der the gênerai princlples of equlty, was fraudulent and voidable, such 
préférence may be recovered by the bankrupt' s trustée, although received 
more than four months prlor to the bankruptcy; and the creditor must 
Burrender the same before he can prove hls debt, whether It arose out 
of the composition, or was subsequently contracted.i 

8. Same — Amount dp Préférence — Note of Third Partt. 

A debtor effectlng a compromise with his creditors transferred to 
one, as a secret préférence, a note of a third person, whlch the creditor 
applied, at its face value, on his debt; recelving payment on the balance 
due him at the composition rate. The debtor was afterwards adjudged 
a bankrupt and the creditor sought to prove other debts agalnst his 
estate. -Held that. In determlning the amount of the fraudulent préfér- 
ence received by him In the composition, he must be chargea wlth the 
note at its face value, regardless of the amount which he aetually real- 
Ized from It 

4. Same— Mannbr of Bnpobcing Surrendeb. 

Where a créditer of a bankrupt bas received a fraudulent préférence, 
recoverable by the trustée, such préférence wlll not be treated as a set- 
off, either to reduce the amount of hls claim, or agalnst the divldend 
to be received thereon, but the amount must be surrendered to the 
trustée before he wlll be permltted to prove an Independent debt. 

In Bankruptcy. On review of décision of référée allowing the 
claim of a creditor. 

Jesse C. Ivy, for trustée. 
Charles K. Cobb, for creditor. 

LOWELL,, District Judge. The trustée seeks to review the dé- 
cision of the référée allowing the claim of the Batchelder & Lincoln 
Company. That claim is made up of two parts: (i) A note for 
$5,8oo; (2) merchandise indebtedness of about $4,500. 

I. The foUowing facts are not in dispute: On January i, 1896, the 
bankrupt owed the creditor $12,026.94. He had made a voluntary 
assignment for the benefit of his creditors, and they agreed to take 
50 per cent, on their indebtedness. On January 23d the bankrupt 
delivered to the creditor certain notes made by the former. At the 
same time he agreed to hold for the creditor's benefit a note of 
one Stevens, made to the bankrupt, which note was afterwards trans- 
ferred to the creditor. The creditor advanced money to the bank- 
rupt to pay the composition. The amounts of the several notes and 
the account of the transaction were as stated in the mémorandum 
copied below, which was made at the time between the bankrupt 

» See Bankruptcy, vol. 6, Cent Dlg. S 500. 
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and Mr. Tileston, the treasùrer of the creditor. Thîs îs not now 
disptited by the creditor, though it was not admitted at the hearing 
befôre the référée, whose attention was not particularly directed 
to it: 

B. & li. claim $12,026 94 

0. H. Stevens note on demaud... 3,411 28 

.' 2)8,615 68 

50% of balance of clalm • • • 5 •^-307 83 

Ijoan frojn B. & L. Co 10,000 OO 

Bal. of clalm due 4,307 83 

$14,307 83 
Pald by chèck 6,013 47 

$ 8,294 36 
In SettleiHéfat wlth the B. & h. Co. 

Notes Dated January 23, 1896. 

$1,000.00. Int. 1 mo. 3 da.... ...; $ 5 50 

$1,000.00. Int. 2 mo. 3 da..... /■.... 10 50 

$1(000.00. Int. 3 mo. 3 da......l. ; 15 50 

$1,807.88. Int. 4 mo. 3 da. . . ./ 26 51 

$3,986.58. Int. 4 mo. 3 da ..j... 81 73 

$ 140 04 

The creditor now furtherexplains thîs transaction as follows (and, 
stibject to . some further observation, I believe the explanation is 
correct) : The face of thé Stévens note was first deducted from 
the geneM'indebtedness due Jatiuary 8th. One-half the balance 
was then figured, to détermine the balance to which the creditor 
■was entitled undèf the composition. The first four notes were given 
in payment of this balance. Ten thousand dollars was advanced 
by the creditor to the bankrupt, with which to pay the composition. 
Inasmuch as the assignée and the other creditors were not to be 
informed of the transaction between the creditor and the bankrupt, 
the Creditor Wâs paid by the assignée, in cash, 50 per cent, of its 
original clàim,4vhich payment was immediately treated as a re- 
payment ôf part of the loan of $iO,DOO. The fifth and last note was 
given for the balance of that loan. In substance, the transaction 
amouhted tb'thië: Instead of 50 per cent, of its claim in cash, the 
creditor receih^^d $4,307.83 in notes of the bankrupt, and the Stevens 
noté fbr $3i4t'i;28j on "which last note some interest was then due. 
FurthermoS'e, thë creditor letit the bankrupt about $4,000, for which 
a separatë ttoté Was given. The note of $5,800 represents, by re- 
newals, this last note of âbput $4,000, and a subséquent and wholly 
unconnected indèbtedness oï $1,800. Chaplin was adjudicated bank- 
rupt on an -involuntary petitièn fiied April 9, igôi. 

Upon thé face of the fi^fes the Batchelder & Lincoln Company 
received mo^re thàn did the other creditors, but the company's coun- 
sel contends thàt there was no fraud in taking the Stevens note. It 
may hâve been worth less than its face value, and he argues that the 
fait value of the Stevens note and of the notes for $4,307.83 amounted 



IN RE CHAPLIN. IfiS 

to no more than 50 pér cent, of the creditor's original daim, and so 
the Company took no advantage of the other creditors. But the 
failure to explain the transaction to the assignée and to the other 
creditors leaves no doubt in my mind that an improper préférence 
was made and intended. The whole transaction, including the large 
advance made by the creditor to the bankrupt, was so complicated 
that neither the creditor nor the bankrupt may hâve intended any 
serious wrong, yet a préférence, fraudulent in the eye of the law, 
was given and received. The effect and amount of this préférence 
must now be determined. Conflicting décisions and dicta, and the 
want of authority binding this court, call for a somewhat extended ex- 
amination of the law. There are three parties to be considered in 
dealing with a transaction of this sort, — the debtor, the preferred 
creditor, and the innocent creditors. The rights and liabilities of one 
cannot be determined satisfactorily without considering those of ail 
the others. The attempt to deal with one party at a time has led to 
confusion. 

If a debtor, entering into composition with his creditors, secretly 
pays one of them more than the amount stated in the composition, 
the préférence so given is deemed fraudulent. i Story, Eq. Jur. 
(i3th Ed.) 384. This is true even if the preferred creditor provides 
the money for the payment of the composition ofïer. Wood v. 
Barker, L. R. i Eq. 139. If the préférence consists of a note or 
other obligation given by the debtor, the debtor has a good défense 
to a suit by the preferred creditor on the obligation. If the note 
has been transferred to a bona fide holder for value, and so the 
debtor is compelled to pay it, he can recover the amount so paid 
from the preferred creditor. If the préférence consists of money 
or other property, that money or property can be recovered back 
directly by the debtor from the creditor. The préférence thus given 
is deemed fraudulent and voidable for two reasons : The first, be- 
cause the transaction is deemed to be an oppression of the debtor 
by the créditer; the second and more important, because it is deemed 
to be a fraud committed by both the debtor and the preferred cred- 
itor upon the other creditors who are ignorant of the préférence. 
"Every composition deed is in its spirit, if not in its terms, an agree- 
ment between the creditors themselves, as well as between them 
and the debtor. It is an agreement that each shall receive the sum 
or the security which the deed stipulâtes to be paid or given, and 
nothing more, and that upon this considération the debtor shall be 
wholly discharged from ail the debts there owing to the creditors 
who signcd the deed." Breck v. Cole, 4 Sandf. 79, 83. The wrong 
done to the innocent creditors is at once less and greater than that 
done to the debtor himself. On the one hand, they sustain no 
direct loss. They have.compounded their claims for so much, and 
they receive the amount of the composition. The préférence is not 
taken directly from their pockets, as it is taken from the pocket of 
the debtor. On the other hand, the creditors are innocent, and are 
ignorant of the incquality created. The debtor knows it, has con- 
sented to it, may hâve procured it. He may even hâve induced 
the favored creditor to enter into the agreement for a préférence. 
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in order to get his assent to a propose^ composition, which assent 
the creditor had a perfect right to withhold. It is for the benefit 
of the innocent creditors that the debtor should be able to resist 
the payment of the préférence, and to recover back any payment 
that has been madç. A composition is ordinarily assented to by 
creditors in order that their debtor may continue a business from 
which they hope to dérive a profit, See Cockshott v. Bennett, 2 
Term R. 763. This profit will be the greater, and they may deal 
with him the more safely, the larger are his assets. It is for their 
interest thjat thèse assets should not be lessened by the payment 
of the préférence, and that they should be increased by the debt- 
or's recovery back of a préférence once paid. This is a better 
reason for rçquiriiîg equality in a composition than is the supposed 
right qfone creditor to hâve ail other creditors sufifer equally with 
himself. , vKnight v. Hunt, S Bing. 432; Ex parte Oliver, 4 De Gex 
& S. 354; Jackman v. Mitçhell, 13 Ves. 581. It may reasonably 
be surmised that this interest of the innocent creditors in the debt- 
or's estate, even more than a supposed oppression of the debtor, 
has led the courts to détermine that a debtor, though guilty of the 
fraud, is not in pari delicto with the preferred creditor, and so may 
recover back the préférence. It has been said, indeed, that there 
can be no recovery by the debtor where the payment was voluntary, 
but this statement has been greatly modified. See Atkinson v. 
Denby, 6 HurL & N. 778; Id., 7 Hurl. & N. 934; Crossiey v. Moore, 
40 N. J. Law, 27. At ail events, the voluntariness of the payment 
should not prevent a recovery by the debtor's trustée in bankruptcy. 
He represents the creditors, and is not in delicto at ail. As to them, 
the préférence is none the less a fraud because voluntarily given by 
the debtor. See Bean v. Brookmire, 2 Dill. 108, Fed. Cas. No. 
1,1.70; Middleton v. Lord Onslow, i P. Wms. 768; Eastabrook v. 
Scott, 3 Yesi 456; Alsager v. Spalding, 4 Bing. N. C. 407. 

Thus far the décisions mainly agrée. If, however, the only penalty 
for the préférence given and receivedJs a liability to repay it by the 
creditor preferred, manifestly there is little to deter that creditor from 
receiving, and nothing to prevent the debtor from giving, the préfér- 
ence. The former can but lose it. In no case will he be worse off 
than if he had been honest. The latter is provided with an oppor- 
tunity to play fast and Ipose with the preferred creditor, as well as 
with creditors who are innocent. Many courts hâve declared, accord- 
ingly, that the secret préférence avoids the composition. Musgat v. 
Wybro, 33 Wis. 515; Church v. Robbins, *8i Pa. 361; Cobb v. Tir- 
rell, 137 Mass. 143; Manufacturing Co. v. Lockwood, 3 McCrary, 
608, II Fed. 705; KuUman v. Greenebaum, 92 Cal. 403, 28 Pac. 674, 
27 Am. St. Rep. 150; Kahn v. Gumberts, 9 Ind. 430; Bank v. Hoeber, 
88 Mo. 37, 57 Am. Rep. 359; Id., 11 Mo. App. 475; Saul v. Buck, 
72 Ga. 254; Child v. Danbridge, 2 Vern. 71 ; Ex parte Milner, 15 Q. 

B. Div. 605 ; Dauglish v. Tennent, L. R. 2 Q. B. 49. There are, in- 
deed, some authorities to the contrary. "See Bank v. Blake, 142 N. 
Y. 404, 37 N. E. 519, 27 L. R. A. 33, 40 Am. St. Rep. 607; Pollock, 

C. B., in Atkinson v. Denby, 6 Hurl. & N. 778 ; Bartlett v. Blaine, 83 
m. 25, 25 Am. Rep. 346; Page v. Carter, 16 N. H. 254, 42 Am. Dec. 
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726 ; Raiiroad v. Eastman, 34 N. H. 124, 143. But the great weight 
of authority is in favor of the proposition just stated. The innocent 
creditors may sue the debtor for the unpaid balance of their original 
claims, without returning the dividend received under the composition, 
and the debtor cannot plead the composition a"s a release. What, 
then, is the efïect of the composition upon the rights of the preferred 
creditor? So great has his guilt been deemed by some courts that 
they hâve held that he could not recover even the ofïered composi- 
tion. Doughty V. Savage, 28 Conn. 146; Frost v. Gage, 3 Allen, 
560; Howden v. Haigh, 11 Adol. & E. 1033; Ex parte Phillips, 36 
"Wkly. Rep. 567. See Baldwin v. Rosenman, 49 Conn. 105 ; Mallalieu 
v. Hodgson, 16 Q. B. 689; Higgins v. Pitt, 4 Exch. 312, 323; Ex 
parte Oliver, 4 De Gex. & S. 354. If the preferred creditor is thus 
deprived of his rights under the composition, courts must next décide 
if payments received by the preferred creditor under the composition 
can be recovered back from him as well as the préférence. No court 
has gone to this length. See Low. Bankr. § 109. And yet if the préf- 
érence can be recovered, even by the debtor himself, because the trans- 
action is fraudulent, and if this fraud so pervades the whole transaction 
that the preferred creditor loses his rights under the composition, it is 
hard to see why the trustée in bankruptcy cannot recover back from 
the preferred creditor the payments received by the creditor under the 
composition as well as the préférence. To make the rights of the 
preferred creditor under the composition dépend altogether on the 
payment of the composition in money or in notes, permitting him to 
retain it in the fîrst case, and not permitting him to coUect it in the 
second, is not in accord with substantial justice. As between the 
creditor and the debtor, this resuit can be defended only upon the 
theory that they are both in pari delicto, and so are to be left where 
they lie. But it has been determined that they are not in pari delicto. 
As between the preferred creditor and the innocent creditors, no 
reason has been suggested for permitting a preferred creditor to retain 
a composition payment received, while denying him the right to collect 
it when due. 

For the sake of the argument, however, let us consider the theory 
stated in some of the cases above cited, viz., that the preferred créd- 
iter, while retaining the composition payments already made, and 
having refunded the préférence, cannot collect from the debtor or 
his assignée in bankruptcy the amount still due under the composition. 
It is possible to test the correctness of this theory by working it out 
to its final resuit. One of two things must happen: The original 
debt of the preferred creditor must (a) revive, or (b) it must not. If 
(a) it revives (See Howden v. Haigh, 11 Adol. & E. 1033, 1039; Chuck 
v. Mesritz, Fed. Cas. No. 2,710), the case will stand thus : Ail debts 
originally due by the debtor will be owing, as if no composition had 
been made ; and ail creditors, including the creditor originally prefer- 
red, will stand on an equality. The preferred creditor will thus be 
left none the worse off for his fraud, while the condition of the debtor 
who becomes liable on the original debt is left worse than it would 
hâve been if the préférence and the composition were allowed to 
stand. This resuit is so unsatisfactory that it seems that the original 
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debt of. thepreferred creditor cannot be permitted to revive. Malla- 
lieu y. Hoâj^son; Ex parte Oliver; Ex parte Phillips; O'Brien v. 
Greenebauin, 92 Cal. 10^, 28 Pac. 214. It is not necessary to discuss 
hère cases like Elfelt v. Snow, Fed. Cas. No. 4,342, and Armstrong v. 
Bank, Fed. Cas. No, 545, in which a creditor, though preferred, was 
permitted t.o avoid a composition as against a debtor who had procured 
its exécution by a fr?iud npt connected with the préférence. See, also, 
Walker v. Mayo, 143 Mass. 42, 8 N. E. 873, where the composition 
failed for a reason uncorihected with the préférence. If, however, (b) 
the original debt of the preferred creditor does not revive, — if he 
cannot recover the amount due him under the composition, and loses 
his original çlaim as weU,—he gets too hard measure. That a debtor 
who, by giving him a préférence, has induced a creditor to assent 
reluctantly to a composition, should be allowed to recover back from 
that créditer the préférence» while dépriving him of ail rights arising 
under the composition, thus in many cases dépriving him of his 
whole claim, cannot be tolerated. A fairly strong argument against 
the claim of the preferred creditor under the composition can be made 
upon technical grounds, îhdeed, but his claim has substantial justice 
on its side. 

We find,thèn,that the theory which deprives the preferred creditor of 
his rights under the composition is unsatisfactory, for several reasons : 
(i) It implies a différence bètweenretaining a payment and collect- 
ing an amount due, for which difiference no good reason can be given. 
(2) If the original debt of the preferred creditor is revived, the debtor 
suflfers unduly. (3) If ttie original debt does not revive, the preferred 
creditor sufifers unduly. The cases which deny the preferred creditor's 
claim under the composition aire iriçonclusive or unsatisfactory. In 
Baldwin v. ^osenman the preferred creditor had received payment 
under the composition, and the expression of opinion regarding the 
rights he would hâve if he had not been paid is but a dictum. In 
Doughty V. Savage the question concerned a recovery, not against the 
debtor, but against an indorser of the composition notes, who had no 
knowledge of the fraud. In Ex parte Oliver the creditor had re- 
ceived by way of préférence an amount greater than that due under the 
composition, and seems to hâve been allowed to retain the former in 
lieu of the latter. See Knight v. Hunt, S Bing. 432 ; Bradshaw v. 
Bradshaw, 9 Mees. & W. 29. In Mallalieu v. Hodgson the suit was 
on the préférence notes, and the remark conceming the forfeiture of 
the composijtiori was obiter dictum. In Frost v. Gage, 3 Allen, 560, the 
suit was not against the debtor for the amount due under the composi- 
tion, but against the assignée under the composition. The latter de- 
fended upon the extraordinary ground that the plaintifï, himself a cred- 
itor, had agreed to give Mm (the assignée) a secret f)reference ; and 
the court sustained the défense by holding that the creditor could 
not recover under a conjposition agreement which had been obtained 
by his fraud. In the resuit, therefore, the preferred creditor, the de- 
fendant in the suit, was piermitted to retain the sum due him under the 
composition, the préférence (if he had been paid, which does not ap- 
pear), and the dividend of another debtor, the plaintîffin the suit,whose 
only olïense consisted in the payment of a préférence out of his own 
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pocket to the défendant. This resuit was certainly not in accordance 
with justice, and does not furnish a strong argument for the theory 
asserted in the opinion, viz., that the preferred créditer should be de- 
prived of his rights under the composition. The défendant ofïered to 
prove, indeed, that the plaintifï had agreed not to daim under the 
composition; but the décision was not rested upon this ground. In 
Howden v. Haigh the préférence consisted in an outstanding biU, 
which might be so negotiated that the debtor would hâve to pay it. 
Moreover, it was the hardness of that case which led to the suggestion 
that the original debt might revive. In Ex parte PhiUips the suit was 
on the original debt, and the remark concerning the forfeiture of the 
composition was obiter dictum. The creditor there had received 
money from the debtor, which he seems to hâve been allowed to retain. 
That course appears better, therefore, which leaves to the preferred 
creditor his rights under the composition, both to coUect the sums still 
due thereunder from the debtor, and to retain the sums already re- 
ceived. White V. Kuntz, 107 N. Y. 518, 526, 14 N. E. 423, i Am. St. 
Rep. 886; Bank v. Blake, 142 N. Y. 404, 37 N. E. 519, 27 L. R- A. 33, 
40 Am. St. Rep. 607 ; Fairbanks v. Bank (C. C.) 38 Fed. 630. As to 
him the composition is held valid, and so he suffers in comparison with 
the innocent creditors, because he is deprived of that claim against the 
debtor for the balance of the original debt which the avoidance of the 
composition has restored to the innocent creditors. O'Brien v. 
Greenebaum, 92 Cal. 104, 28 Pac. 214. As between the preferred 
creditor and the debtor, the former is allowed as much as, and not more 
than, he would hâve been entitled to had he honestly entered into the 
composition without seeking a préférence. His right to refuse to enter 
into the composition, which he may hâve given up for the sake of the 
préférence, is lost. If the composition has not been paid, then, after 
the fraudulent préférence has been returned, the preferred creditor may 
be permitted to recover the composition due. Where both préférence 
and composition are in money, the preferred creditor may, to avoid 
circuity of action, be permitted to recover so much of the composition 
as, added to the préférence received, equals the total composition. 
See Knight v. Hunt, 5 Bing. 432; Bradshaw v. Bradshaw, 9 Mees. & 
W. 29. But if the composition ofïered is in notes, and the préférence 
was received in cash, it seems that the whole préférence must be re- 
turned. Bean v. Amsinck, Fed. Cas. No. 1,167. I hold, then, that 
the creditor' hère seeking to prove has received a fraudulent and voida- 
ble préférence, which can be recovered back by the trustée in bank- 
ruptcy, but that the creditor's rights under the composition are not 
afïected by the fraud. The sums received by the creditor in composi- 
tion cannot be recovered baek. As to it the composition is not avoid- 
ed, and so it cannot prove its original claim against the bankrupt, as 
can the innocent creditors. 

We hâve, therefore, a creditor who has received a fraudulent and 
voidable préférence upon one debt, and who seeks to prove another. 
The préférence must first be surrendered, even though it be not a stat- 
utory préférence, — at any rate, if it be such a préférence that it can be 
recovered by the trustée. In re Steers Lumber Co. (C. C. A.) 112 Fed. 
406, which holds that a préférence received on one debt need not be 
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^urrendered in order to prove another, is contrary to the long-establish- 
ëd practice in this dis.trict, to the opinion of thé circuit court of appeals 
for this circuit in DicksQû v. Wyman, 49 C. C. A. 574, m Fed. 726, 
and to the great weight of authorityl Sèe In re Ft. Wayne Electric 
Corp., 39 C. C. A. 582, 99, Fed. 400; In re Rogers Milling Co. (D. C.) 
102 Fed. 687; In re Teslow (D. C.) 104 Fed. 229; In re Gillette 
(D. C.) 104 Fed. 771 ; In re Bashiine (D. C.) 109 Fed. 965. Some of 
thèse casés illustrate the difBculty of distinguishing between independ- 
ent and connected transactions. The préférence hère is not one 
defined by the statute, but is a préférence by the ordinâry principles of 
equity. An action for its recovery is not limited by the four-months 
period. Section 6ob; Bean v. Brookmire, i Dill. 24, Fed. Cas. No. 
1,168. What is the amount of the préférence to be surrendered must 
next be considered. 

Under the composition, the creditor should properly hâve received 
50 per cent, of'its claim,— $6,013.47. Through the payment of the 
promissory notes given to it by the bankrupt, it has received 
$4,307.83, tvhich payment is to be treated as if it had been made in 
cash at the time the other creditors were paid. There remains 
$1,705.64 wbich the creditor was then entitled to receive under the 
composition offer. The creditor received the Stevens note, which 
apparently should be treated as a note for $3,513.65. So far as this 
note paid the balance due under the composition, the creditor was 
not preferred thereby. It was preferred only to the extent of the 
excess. The creditor contends that, inasmuch as it actually re- 
ceived on the Stevens tnote but $5.21 more than the amount due 
under the composition çfïer, the fraudulent préférence given and 
received amounted only to $5.21. There is some force in this con- 
tention, but, upon the whôle, I think that, in calculating the amount 
of the préférence given, the Stevens note must be taken at its face 
value. The creditor did not seek to enforce collection of it at its 
maturity, but permitted it to run on for a considérable time. This 
it may hâve done for reasons other than impossibility of immédiate 
collection. Considering the improper nature of the whole trans- 
action on the^.creditor's part, and considering that it is not the 
bankrupt, but l^he defrauded creditors, whose rights are now in con- 
flict with its claim, the company cannot complain if the Stevens note is 
treated by this court as it \yas treated in the mémorandum made at 
the time of thè composition, viz., as a cash payment on account of 
his original cjaim. It folio ws, therefore, that the creditor has been 
preferred to the amount of $1,808. 

The court has next to détermine what is the effect of this préfér- 
ence of $1,808. Shall it be (l) treated. as a set-ofif to reduce the 
creditor's propf of claim (Ex parte Minton, i Mont. &; A. 440) ; (2) 
treated as a set-off against the dividend to be received on the cred- 
itor's claim (see Low. Bankr. § 215); (3) surrendered before the 
creditor can prove an independent debt? The first course does not 
seem to me ;permissible. In recovering back the préférence, the 
trustée in bankruptcy does more than recover a debt due the bank- 
rupt. He proceeds in the right of the creditors as well as in that 
of the bankrupt. Bean v. Brookmire, 2 Dill. 108, Fed. Cas. No. 
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1,170. As between the second and third courses, the latter is more 
in accordance with the gênerai policy of the présent act, and is 
therefore adopted. 

2. As to the merchandise debt: This cannot be proved so long 
as there is a fraudulent and voidable préférence, held unsurrendered 
by the creditor. It was also stated in argument, and not disputed, 
that certain preferential payments had been received thereon by the 
creditor, in ignorance of the debtor's insolvency. The case of In 
re Jones (D. C.) iio Fed. 736, is now treated in this court as over- 
ruled by the opinion rendered by the circuit court of appeals in 
Dickson v. Wyman, 49 C. C. A. 574, m Fed. 726, though the dé- 
cision in the latter case is not absolutely inconsistent with In re 
Jones. That the bankrupt was insolvent four months before bank- 
ruptcy is practically conceded in the brief of counsel for the cred- 
itor, and is doubtless the fact. If a preferential payment, within the 
rule of Dickson v. Wyman, was made to the creditor within four 
months of bankruptcy, that, also, must be surrendered before proof. 

The judgment of the référée allowing the claim is reversed. 
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étal. 

(Circuit Court, B. D. Arkansas, W. D. March 26, 1902.) 

1. jcbisdiction of federal courts— divehsity of cltizenship— action bt 
Assignée. 

A mortgage given by a water eompany covering rentals aceruing to it 
under a contract with a clty Is no more thau an assignaient of a chose 
In action as to such rentals, and the mortgagee cannot maintain an 
action against the city to enforce payment of the same in a fédéral 
court, where the mortgagor and the city are both corporations of the 
same state; nor can one claiming the right to enforce the contract by 
subrogation to the rights of the mortgagee.i 

& COSSTITUTIONAL Law— ImpAIRMENT OF OBLIGATION OF CoNTHACTS— LaWS OF 

State. 

Where a city is empowered by the laws of the state to contract for 
a water supply, and to grant an exclusive franchise to use its streets 
for such purpose to the person eontracted with during the term of the 
contract, it acts under such power in a législative, and not an admin- 
istrative, capacity, and its enactments thereunder are laws of the state, 
within the meaning of the contract clause of the fédéral constitution. 

3, JURISDICTION OF FEDERAL COURTS — FEDERAL QUESTION. 

A suit to restrain the enforeement of enactments of a clty, passed in 
the exercise of its delegated législative powers, on the ground that they 
attempt to annul a contract made by a prior ordlnance without notice 
to the other party or due process of law, involves a question arising 
under the constitution of the XJnited States, and is within the jurlsdiction 
of a fédéral court, where the requisite amount is involved, regardless 
of the citizenship of the parties. 2 

1 Diverse citizenship as a ground of fédéral jurlsdiction, see notes to Shipp 
V. WllUams, 10 0. C. A. 249; Mason v. Dullagham, 27 O. C. A. 298. 

2 See Courts, vol. 13, Cent. Dig. f 821 [c, 1, J, k]; .1899B Dig. § 79 [a], 
1900E Dig. § 70 [b], 1901A Dig. § 73 [b], 1901B Dig. § 65 [b]; Constitutional 
Law, 1897 Dig. § 43 [a]. 

Jurlsdiction of fédéral courts in cases involving fédéral questions, see notes 
to Bailey v. Mosher, 11 C. C. A. 308; Montana Ore Purchasing CO. v. Boston 
& M. Consol. Copper & Sllver Min. Co., 35 G. C. A. 7. 
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4. Bquitt Jtjrisdiction— Action on Contkact— Enforcement of Lesal Lia- 

BIIilTY. 

A right of action agalnst a clty to reeover water rentals clalmecl to be 
due under a contract Is at law, and a fédéral court of equity is without 
Jurisdlctlon to enforce the payment of such rentals, even wliere it bas 
acditiired Jurlsdictlon to détermine other matters In controversy between 
the parties. 
B. Samb— Suit bt Quabantor — Pebsebvation of Securitt. 

A guarantor of the bonds of a water eompany which has already 
under its contract pald interest thereon, on the company's default, so 
that the trustée has no ground for a foreclosure of the mortgage securlng 
the same, Is entitled to maintaln a suit in equity against the city to 
prevent the annulment of the company's franchise, where such action 
wlU render valueless the mortgaged property, to the securlty of which 
the complainant has the right to be subrogated for its indemnlty; and 
the city cannot raise the objection that complainant has not paid the 
entire debt, where it is not sought to take the property from the mort- 
gagor, and the rights of the clty are fully protected by the jolnder of 
the mortgagor and mortgagee as défendants. 

In Equity. On demurrer to title. 

The complainant, the American Waterworks & Guaranteê Company, a cor- 
poration organized under the laws of the state of New Jersey, filed its bill 
against the Home Water Company and Arkansaw Water Company, corpora- 
tions organized under the laws of the state of Arkansas, and having their 
principal places .of business in the clty of Little Rock, in this district, the 
Farmers' Ijban & Trust Conipany, a corporation organized under the laws 
of the state of New York, and the clty of LitUe Rock, a municipal corpora- 
tion organized under the laws of the state of Arkansas, and located in this 
district, and. alleged: That on December 9, 1880, and at divers times there- 
after, the clty councll of thé city of Little Rock, under and by vlrtue of au- 
thority conferred upon it by the statutes of the state of Arkansas, adopted 
varions ordinances, granting to the Home Water OOmpany the franchise, 
right and privilège of erecting and maintaining a System of waterworks In 
the city of Little Rock, and fixing the price to be paid by the city for water 
used by the clty; also the pressure to be malntained, the klnd of water to 
be used,' etc. The Home. Water Company, In the manner provided by law, 
accepted the said ordinances, and they became contracts between the city 
and the sald water conipany. The ordlnance adopted by the clty councll on 
November 3, 1885. prOvided, among other ttlngs, for an extension of the 
original franchise for the term of 50 years from the date of the passage of 
sald ordlnance, ^ instead of 28, as at flrst provided; and the ordlnance of 
August 1, 18^, fixed the rental price of flre hydrants to be paid by the 
clty at $50 eaeb per annum. That the Home Water Company performed ail 
the provisions contalned In the several ordinances and contracts, and ex- 
pended large sums of money jn carrylng ont sald contracts and In improving 
its plant and facilities for furnighing the city with pi;ire water, ail of which 
was dope wlth Jhe full knoTyleage and under the direction and requirements 
of the city councll, which possessed full power to enter into the aforesaid 
contracts. DurJng the tlmé t)t»e Home Water Company was engaged in mak- 
Ing said imprpvenaents lie city paid the hydrant rental agreed upon, and in 
ail respects carrlçd out the contracts according to the terms thereof, and 
insisted upon the due and. prompt performance by the said water eompany 
of ail its unde'rtaklngs under sald contracts. That, in order to enable the 
Home Water Company at ail tImes to cany out its contracts witii the city 
of Llttie Rock, the sald Home Water Company procured the Arkansaw 
Water Company to eonstruct the réservoirs and other Improvements neces- 
sary, and to store for and deliver to the sald défendant sufflcient water, of 
sultable quality, to meet ail requirements, and in considération of said un- 
dertakings the Some Water Company executed to the Arkansaw Water 
Company a wortgage of its property, plant, and franchises, and assigned to 
it ail the Income and revenues that might accrue from the opération of its 
water plant In oMer to obtalh mèans to make the Improvements above re- 
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ferred to and other improvements and extensions which became necessary, 
the Arkansaw Water Company executed and negotiated, at différent times, 
2,000 bonds, aggregating $2,000,000, and to secur^ the same executed deeds 
of trust to the Farmers' Loan & Trust Company, as trustée, conveying to 
«ald Company ail its watenvorks and property in and near the clty of Uttle 
Kock, and ail revenues, rents, income, and profits, including ail revenues 
and income that may accrue from and under the franchise and contracts 
granted by the blty of Little Eoek to the Home Water Company. In order 
to better secure the bonds and mortgages, the Arkansaw Water Company 
procured the complalnant to guaranty the payment of the principal and 
Interest of sald bonds. Of thèse bonds, $1,150,000 are now outstanding, and 
.$850,000 are held in trust by the trustée to provide for future extensions and 
improvements in the plant of said company. That, after the exécution of 
the deeds of trust above mentioned, the Home Water Company conveyed to 
the Farmers' Loan & Trust Company its waterworks in and near the clty 
of Little Kock, together with ail land, machinery, outflts, etc., and rents, 
privilèges, and franchises, under ordinanees passed by the eity of Little 
Rock, and ail rlghts, rights of action, incomes, revenues, and profits from 
any source whatsoever, in trust for the uses and purposes, and upon the 
conditions set forth and contained in tlie deed of trust executed by the 
Arkansaw Water Company to the said Farmers' Loan & Trust Company. 
And the said Arkansaw Water Company executed a deed in fee simple ab- 
solute to the Home Water Company, conveying ail of its property, rights, 
and income. 

It is further alleged that, during the time of the exécution of the mort- 
gages and the issuance of the bonds ref erred to, the clty of Little Rock 
paid the hydrant rental provided in the contracts, and never at any time 
questioned the validity of any of sald contracts; and the said mortgages 
and bonds were executed and delivered by the Arkansaw Water Company,, 
the trust accepted by the Farmers' Loan & Trust Company, and the guar- 
anty made by the complainant, in fuU faith and belief that ail of the said 
contracts w^e valld and binding; that there was no claim on the part of 
the clty that sald contracts were Invalid on account of any defect of power 
or want of autiority on the part of the city in executing the same, or that 
they were subject to change without the consent of the parties thereto. 
That the clty bas vlolated the contracts previously referred to, by asseruug 
the same to be of no force and effect, and by declaring them to be for- 
feited for pretended noncompliance on the part of the Home Water Com- 
pany with the terms of said contracts, without any previous notice to the 
said Company, and the clty bas slnce refused to carry out said contracts or 
recognize them as binding, and bas refused to make any payments under 
the contracts since June 30, 1899, thereby depriving the Home Water Com- 
pany of its property, to wlt, the unpaid rentals owing by the city, and the 
rights, privilèges, and franchises enjoyed by said company, without due 
process of law, in violation of the provisions of section 10, art. 1, of the con- 
stitution of the United States, and of the provisions of section 1 of the 
fourteenth amendment to the constitution of the United States. By such 
acts and eonduet the said eity bas injured the complainant and the Farmers' 
Loan & Trust Company by iropairlng their rights In the property as security 
and indemnity under the conveyances in trust mentioned previously. The 
city claims that the contract of November 3, 1885, is not binding upon it, as 
the city council had no power to enter into a contract that would bind suc- 
ceeding councils for a term of 50 years, and that the hydrant rental pro- 
vided in the contract of August 1, 1892, is excessive, • and the city claims 
the right to revise the rates without the consent of the other contracting 
party, and refuses to pay the hydrant rental or perform its contract in any 
manner, although the Home Water Company bas eontinued to render the 
service and supply water according to the terms of the contracts. The city 
sometimes claims that the Home Water Company has not performed its 
conti'act by furnishing pure water, and sometimes that it has not maintained 
the pressure called for by the contracts, but that such claims are untrue, 
and were not made in good faith, but are made for the purpose of carrying 
out the intention of the city to repudiate said contracts, and to force the 
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Home Wata* Company to enter into a new contract with the clty. Among 
other thlngs, said city, In farther pursxiance of its aforesald design, through 
the boarâ of public affalfs and tlie flre commlttee, created by and repre- 
sentlng tbe clty oouncil, did on February 26, 1800, cause a notice to be served 
on the Home Water Gompany, In words and figures as foUows, to wit: "Some 
days ftgo "OJe boàTd o£ public affaire and flre committee of this city, in ac- 
cordttnee wlth the recommèndatlons of Hlram Phillips, hydrauUc engineer, 
requested of youthat yoù at once put in larger mains on Lincoln avenue, 
and certain parts of Main and Seventh streets. Since thls, the city couneil 
bas, by résolution, signified Its désire that the whole question of your contract 
wlth the dty should be thoroughly looked into, and bas authorized the 
city attémey to employ an assistant for thls purpose, if he so deslred. In 
View of thls, the board of public aflfairs désire that you take no fui-ther 
action on Its request above referred to, unless upon your own motion, and 
wlthout our waiving any rlght to insist upon a forfeiture of your charter 
and contract. Wlth the présent lights before us, the best course to be pur- 
sued is that the city is to insist that the contract exlsting between your 
Company and it is nO longer bindlng and enforceable upon It. We bave re- 
peatedly nbtlfled you, and do novf, that you hâve not malntained a constant 
and average pressure as required by your contract; you bave not furnished 
a fuU and adéquate supply of water for the extingulshment of Ares; you 
bave not secured nor constantly malntained a supply of pure and wholesome 
water fit for domestlc and manufacturlng purposes; you hâve not maln- 
tained your pipe connections and machinery so that direct pressure could be 
given; your water mains hftve not been of sufflclent capaclty to meet the 
requlrements of your contract; you hâve required the citlzens to pay their 
blUs six months In advance, when your charter only requlres the bills paid 
monthly; you bave charged consumers exorbitant charges for water meters 
and bave required them to pay charge for reading meters. For thèse reasons, 
we hereby demand that your contract and charter be annuUed," Afterwards 
the board of public affalrs and the flre commlttee reported thelr sald action 
and sald notice to a meeting of the clty couneil^ and a resolution, was adopted 
by the clty cotmcU approvlng and conflrmlng the action of sald bodles. 

It is also alleged that the acts of the cltjr repudlatlng Its contracts wUl 
serlously Impair and eventually destroy the value of the property of the 
Home Water Company, and thus destroy the securlty of the bondholders, 
and wlll obllgate complalnant to advance the money to pay the Interest on 
sald bonds, ^8,096.58 of whlch has already been advanced by complalnant 
nnder Its guaranty; that the Arkansaw Water Company Is llable for sald 
sum of money, but It has conveyed ail Its property to the Home Water 
Company, and had nothlng that can be applied to the satisfaction of com- 
plalnanf s demand; that the complalnant is entltled to be subrogated to 
the rights and lien of the trustée, the Farmers' Loan & Trust Company, in 
the securltles held by It under the mortgages mentloned above, and that It 
is entltled to subject the income and revenues of the Home Water Com- 
pany that were asslgned by sald company to the Arkansaw Water Com- 
pany to the payment of the advances made by It In payment of the Interest 
on the bonds of the Arkansaw Water Company; and that there Is now due 
the water company from the clty $31,500 for two years' water supply, whlch 
it refuses to pay; that, under the provisions of the deeds of trust to the 
Farmers' Loan & Trust Company, the sald company cannot, so long as com- 
plalnant continues to perform its obligation to pay the current Interest on 
sald bonds, take steps to subject the securltles, or selzlng tlie Income and 
revenues of the Home Water Company and the Arkansaw Water Company, 
and complalnant Is remedlless at law; that the action of the clty in annul- 
llng sald contracts and refusing to pay or conslder the bills of the water 
company Injurlously affects the securltles, by castlng a cloud upon the 
franchise and rlght of the water company to use the streets of the city, 
and upon the valldlty of its contracts With the clty, and èntltles complalnant 
to hâve sald cloud removed and the Valldlty of sald securltles established 
by thls court. 

ïbe prayer of the bill Is that a decree be entered declaring that the 
contracts between the défendant clty and the Home Water Company, and 
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the franchise granted by sald city, are valid and blndlng, that the action 
of the city In attemptlng to annul the franchise and contract with the 
Home Water Company, and in refusing to carry ont and perform the eald 
contract, are invalid, and of no efEect; and that sald city be perpetually 
enjolned and restrained from dolng any act or assertlng any claim of in- 
valldity In said contracts and ordinances that wonld be calculated to cast 
a cloud upon the legallty of said contracts and franchise, or from annulling 
or declaring said contracts forfelted; that the Arkansaw Water Company 
be decreed to pay complainant the sums advanced by It under its guaranty, 
and that complainant be subrogated to ail the rights of the trustée In the 
mortgages referred to, and of the Arkansaw Water Company under the 
agreements entered into by the Home Water Company; and that the In- 
come and revenues of the Home Water Company be subjected and applied 
to the payment of the sums owing complainant as aforesaid; and to that 
end that the city of Little Rock be required to pay into court the amount 
of the hydrant rental owing by It under its contracts. To this blll the 
city of Little Eoek flled a demurrer, challenglng the Jurisdiction of tbls 
court to entertain thls suit, and also that the allégations in the bill do not 
entltle complainant to maintain this action, and that if it Is entltled to any 
relief, which Is denled, it has a complète and adéquate remedy at law. 

J. M. Moore and W. B. Smith, for complainant. 
W. J. Terry, W. L. Terry, and Morris M. Cohn, for city of Little 
Rock. 

TRIEBER, District Judge. The bill, as appears from the foregoîng 
statement of facts, seeks to prevent a threatened destruction by the 
city of Little Rock of the franchise of the water company, and also 
to remove, as a cloud upon its title, the resolution of the city of Little 
Rock declaring the franchise of the water company forfeited, which, it 
is alleged, was donc without any just cause, without notice to the 
water company, and without due process of law, within the meaning 
of the provisions of the constitution of the United States. It also 
seeks to recover in the same action a money judgment against the city 
for money alleged to be due from the city to the water company by 
virtue of a contract entered into between the city and the water com- 
pany, and to the rights of the water company complainant claims to 
be subrogated by virtue of the facts in the bill fuUy set forth. The 
contract for the water rentals was between the city and the water 
company, both of whom are corporations created by and existing 
under the laws of the state of Arkansas. The complainant's rights, if 
it has any, are solely based on a mort gage of the water company to the 
Farmers' Loan & Trust Company, one of the défendants in the case, of 
ail its property, including its rents, profits, and franchises, executed to 
secure bonds of the water company, the payment of which bonds, and 
the interest thereon, complainant has guarantied, and in part paid. 

Is that part of the biil which claims Ihe right to hâve coUected in 
this action the money alleged to be due from the city to the water 
company for hydrant rentals cognizable in the fédéral court ? Wheth- 
er a mortgage of the rents and profits of such a corporation entitles 
the mortgagee, or one claiming under the mortgage, to maintain an 
action for the recovery of such rents before possession is taken by the 
mortgagee, or before the appointment of a receiver by a court in a f ore- 
closure proceeding, it is unnecessary to détermine at présent, although 
the weight of authority seems to be against it. Bridge Co. v, Heidel- 
bach, 94 U. S. 798, 24 L. Ed. 144; Dow v. Raiiroad Co., 124 U, S. 
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652, 8 Sup! Ct. 673, 31 L. Ed. 565 ; Sage v. Railroad Co., 125 U. S. 
361, 8 Sup. Ct. 887, 3I: L. Ed. 694; Trust Co. v. Shepherd, 127 U, S. 
503, 8 Sup. Ct. 1250, 32 h. Ed. 163; United States Trust Co. v. Wa- 
bash W. R. Co., 150 U. S. 308, 14 Sup. Ct. 86, 37 L. Ed. 1085 ; Veatch 
y. Trust Co., 28 C. C. A. 384, 84 Fed. 274. It is well settled that a 
mortgâgee pf such a claim is merely an assignée of a chose in action, 
and, unless the requisite diversity of citizenship exists to enable the 
assigner to maintain such an action on the contract in the fédéral 
court, neither the trustée nor the mortgâgee, nor anyone claiming 
under, thgmj can do it. New York Guaranty & Indemnity Co. v. 
Memphis Water Co., 107 U. S. 205, 2 Sup. Ct. 279, 27 L. Ed. 484; 
City of Eau Claire v. Payson, 46 C. C. A. 466, 107 Fed. 552 ; on re- 
hearing, 48 C. C. A. 608, 109 Fed. 6y6. In New York Guaranty & 
Indenjnity Co. v. Memphis Water Co., the court said: 

"It was objeeted In Umine, by the demurrer to tlie blll, that, as the 
complainant daims under the asslgnment of the contract made to the 
trustées, the circuit court had no Jurisdlction, because the water company, 
wlth wbich the contract was made, anfl whlch made the asslgnment, Is a 
citizen of Tennessee. Thls objection is Inslsted on hère, and would seem 
to be coneluslve, if the citizenship of the parties were the only ground of 
jurlsdlction of the circuit court. The act of March 3, 1875 (18 Stat 470), 
déclares that no circuit or district court shall hâve cognlzanee of any suit 
founded on contract in favor of an assignée, unless a suit mlght hâve been 
prosequted in such court to recover thereon if no asslgnment had been made. 
Thls éùlt is founded on the contract between the city and the water com- 
pany. The v/hole elalm of the boridholders to any beneflt therefrom dé- 
pends npon the asslgnment thereof contalned in the mortgage deed; and, al- 
thougb the trustées of the mortgage are the real assignées, the bondholders, 
as cestijls gue trustent, clalm under them and stand on no higher plane, 
as regards Oie right to sue, than:,the trustées themselves. The complainants, 
however, Inslst that thls suit is cognlzable by the circuit court by reason 
of that court's havlng judlclal possession and control of the mortgaged prop- 
erty in the ïardley suit. The WU and cross bllls in that suit, it has been 
seen, were dlsmissed; but the parties regarded the consent decree entered 
thereln as glvlng the court authority to keep the property under Its control, 
and to cause it to be sold. Theref ore, so far as relates to the waterworks 
themselves, and ail the property comprised in the mortgage whlch is sus- 
ceptible of actual possession, the position of the appellants may be correct. 
But the clalrn agalnst the city does npt lie in possession, but in contract 
alone. The contract Itself may be subject to sale as part of the mortgage 
assets; but the proceeds of the contract, the money alléged to be due from 
the city to the water company under It,' bas never beèn reduced to posses- 
sion, and the city of Memphis dénies Its llabillty to pay. In order to 
reduce to possession the money clç^med to be due, and subject it to the 
control of the court, the ordlnary mode of enforclng the contract must be 
resorted to. ît may be that the circuit court had the power to direct such a 
proceeding tô be had as ancillary to its administration of the mortgage 
fund; but It must be a proper proceeding, adapted to the nature of the de- 
mand. If a. promissory note were in^uded In the mortgage fund, and the 
parties liàble upon it should refusç to pay it the circuit court mlght prob- 
ably order tlie trustées of the mbrtgflige to brlng an action on the note; but 
a blU in equity would hardly bé consldered a proper proceeding for enforclng 
its collection.". 107 U. S. 211-212, 2 Sup. Ct. 284. 27 L. Ed. 484. 

But it is urged that, as complainant does not claim by privity of con-, 
tract, but by right of subrogatiOft, this rule does not apply, if the neces- 
sary diversity of citizenship between the subrogée and the debtor ex- 
ists. Whîlé it is true that the right of subrogation does not dépend 
upon privity between the parties, but is the créature of courts of equity, 
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yet the subrogée is merely an équitable assignée, and for jurisdic- 
tional purposes can hâve no greater rights than the assignée of a chose 
in action. As the water company, the assignor, could not maintain 
an action in this court on account of diversity of citizenship, neither 
can its assignées, whether they are such by contract of the parties or 
by subrogation. 

The other ground of jurisdiction upon which complainants rely 
is that fédéral questions are involved. If this is true, the citizenship 
of the parties is immaterial; or if the bill shows that by législative 
action of the city council, enacted in pursuance of the powers grant- 
ed to it by the législature bf the state, the obligation of the contract 
between the city and the water company has been impaired, or that 
the water company, to whose rights complainant claims to hâve been 
subrogated, has been deprived of its property without due process 
of law, this court has jurisdiction, as the amount involved exceeds 
the sum of $2,000, exclusive of interest and costs. City Ry. Co. v. 
Citizens' St. Ry. Co., 166 U. S. 557, 17 Sup. Ct. 653, 41 L. Ed. 1114; 
Ames v. Kansas, 1 1 1 U. S, 449, 4 Sup. Ct. 437, 28 L. Ed. 482. Vicks- 
biu-g Waterworks Co. v. City of Vicksburg, 185 U. S. 65, 22 Sup. Ct. 

585, 46 L. Ed. . The Home Water Company, althougn an 

Arkansas corporation, could maintain an action in this court against 
the dty upon thèse grounds, and it foUows, as of course, that its as- 
signée or subrogée can do the same. 

Do the allégations of the bill setting out the acts of the défendant 
city, and which by the demurrer are admitted to be true, sustain 
complainant's^ claim that the state, acting through the city's législa- 
tive council, is attempting to impair the obligation of a contract, 
within the meaning of section 10, art. i, of the constitution of the 
United States, of deprive the water company of its property without 
due process of law, within the provision of section i of the four- 
teenth amendment to the constitution? It is claimed that thèse 
constitutional provisions only apply to the acts of the state; that 
the obligation of the contract must hâve been impaired, or the at- 
tempt to deprive the water company of its property without duc 
process of law hâve been made, by a law of the state itself, in order 
to bring them within the jurisdiction of a fédéral court, and that a 
city is not within the meaning of thèse constitutional prohibitions, 
being merely a corporation created by the laws of the state to per- 
form certain functions of a public nature, and therefore not in- 
cluded within thèse provisions of the fédéral constitution. A coun- 
cil of a mjinicipal corporation, under the laws of the state of Arkan- 
sas, and of those of almost every state of this Union, acts in a dual 
capacity, — administrative and législative. Its acts in an administra- 
tive capacity, no matter how unlawful, will not be violative of thèse 
constitutionial provisions, but merely acts of the same nature as 
those of a private corporation. The refusai of the city in this case 
to pay the water rentals alleged to be due to the water company under 
its contract, whether evidenced by an ordinance or resolution of 
the council, or merely by a failure to make an appropriation of the 
money necessary to pay it, no matter upon what ground the action 
i& based, will not be sufÉcient to give a fédéral court jurisdiction upon 
115 P.— 12 
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thç grotiriçîs daimed in the bilI,,no more than if a private corporation, 
tjirough its board of directors, attempts to repudiate its obligationis. 
Thus, it was held in New Orléans Waterworks Co. v. Louisiana 
Sugar Co., 125 U. S. 18, 8 Sup» Ct. 741, 31 L. Ed. 607, that where 
the législature of the state itself defines the powers of the city, leav- 
ing to the city council only the duty of determining what persons 
corne within the définition, and how the permits are to be granted, 
such power conferred upon a city council is hot législative, but ad- 
ministrative, and the permit granted by the council is not a by-law 
of the city, still less a law of the state. The court in that case say: 

"If that Ueense (granted by the council) wa» within the authorlty vested 
In the city council by the law of Louisiana, It was valld; if it transcended 
that aiithority, It was illégal and vold. But the question whether It was 
lawful OT ûnlawful depended on the law of the state, and not at ail on any 
provision of the constitution or laws of the United States." 125 U. S. 32, 8 
Sup. et 749, 31 L. Ed. 607. 

In Hamihon Gaslight Co. v. City of Hamilton, 146 U. S. 258, 13 
Sup. Ct. 0o, 36 L. Ed. 963, it was "held that: 

"A inunicîjpal Ordlnance, not passed under supposed législative authority, 
cannot be regarded as a law of the state, within the meanlng of the con- 
stltutlonal pirovislon agalnst state laws Impairlng the obligation of contracts. 
• * * A suit to prevent the enforcement of such an ordlnance would not, 
therefore, bé one arising under the constitution of the United States." 146 
U. S. 266, 13 Sup. Gt 92, 86 L. Ed. 968. 

On the other hand, if the action ôf the city is based upon législative 
authority tO grant a franchise and to enter into contracts with par- 
ties for the érection and use of public utilities, to grant the use of 
the public streets and charge for the use of its privilèges, then the 
action of the city council is législative, as one of the subordinate 
agencies of the state, ând the deprivation of rights once granted with- 
out légal cause, or without due process of law, is within the con- 
stitutional prohibitions, and upon such allégations a fédéral court has 
jurisdiction of the cause, regardless of the citizenship of the parties. 
Wright y. Nagle, ipi U- S. 791, 25 L. Ed. 921 ; Railroad Co. v. Den- 
nis, 116 U. S. 667, 6 Sûp. Ct. 625, 29 L. Ed. 770; Hamilton Gaslight 
Co. V. City of Hamilton, 146 U. S. 258, 13 Sup. Ct. 90, 36 L. Ed. 963 ; 
City R. Co. V. Citizens' St. Ry. Co., î66 U. S. 563, 17 Sup. Ct. 653, 
41 L. Ed. 1114; City of Walla Walla v. Walla Walla Water Cô,, 172 
U. S. 9, 19 Sup. Ct. 77, 43 L. Ed. 341. 

In Scott y. McNeal, 154 U. S. 34, 14 Sup. Ct. 1108, 38 L. Ed. 896, 
Mr. Justice Gray, in delivering the opinion of the court, says: 

"The fourteenth amendment to the constitution of the United States, after 
other provisions which do not touch thls case, ordains, 'Nor shall any state 
deprive any person of life, llberty or property, without due process of law, 
nor deny to aùy person within its jurisdiction the equal protection of the 
laws.' Thèse provisions extend to ail acts of the state, whether through Its 
législative, ^its executive, or Its Judiclal authorltles." 154 U. S. 45, 14 Sup. 
et 1112, 38 L. Ed. 896. 

The statutes of Arkansas goveming its municipal corporations, as 
published in Sand. & H. Dig., so far as they are applicable to this 
case, are as foUows : 

"geOi5134. They shall hâve power to provide a supply of water by the 
construction and régulation of wells, pumps, cisterns, réservoirs or water- 
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■Works; to prevent the unnecessary waste of water; to prerent the pollution 
of the water and Injury to the waterworks; and for the purpose of establlsh- 
ing or supplying waterworks, any municipal corporation may go beyond Its 
territorial llmits; and Its jurlsdiction to prevent or punish any pollution 
or Injury to the stream or source of water, or to the waterworks, shall ex- 
tend flve miles beyond Its corporate llmits." 

"Sec. 5186. For the purpose of providlng water, gas or Street rallroads, the 
mayor and councU may contract wlth any person or company to construct 
and operate the same, and may grant to such person or company for the 
tlme whlch may be agreed upon the exclusive privilège of uslng the streeta 
and alleya of such clty for such purpose or purposes." 

"Sec. 5141. They shall hâve power to lay off, open, wlden, straighten and 
establlsh, to Improve and keep In order and repair, and to llght streets, at- 
leys, public grounds, wharves, landlng places and market places; to opeii 
and construct and keep in order and repalr sewers and drains. • • *" 

"Sec. 5208. The clty council shall hâve the care, supervision and contro) 
of ail the public hlghways, bridges, streets, alleys, public squares and com- 
mons wlthin the clty; and shall cause the same to be kept open and ta re- 
palr, and free from nuisance." 

"Sec. 5274. The clty eouncU shall possess ail the législative powers granted 
by thls act and other corporate powers of the clty not hereln prohibited, or 
by Bome ordlnance of the clty council made in pursuance of the provisions 
of thls act and conferred on some offlcer of the clty. * • •" 

From thèse provisions it will be seen that the city councils of 
municipal corporations in the state of Arkansas are expressly grant- 
ed législative powers in relation to ail municipal affairs, and especial- 
ly to grant to water companies the exclusive privilège of using the 
streets and alleys of the city for such purposes. In pursuance of that 
authority, the bill allèges that the city council did grant to the water 
company the exclusive privilège of using the streets and alleys for 
its uses for the term of 50 years, and now, on the recommendation 
of the board of public affairs and the fire committee of the council, 
has annuUed the contract with the water company and its charter. 
This action of the city, if unlawfuUy exercised and without notice and 
due process of law, is clearly an impairment of the obligation of 
the contract and destruction of the water company's property with- 
out due process of law ; for of what value is the plant of the com- 
pany if it cannot use the streets and alleys to lay and repair its 
pipes, collect water rates from its customers, or exercise any of the 
franchises granted to it by the city and essential to the exercise of 
its functions as a public water company ? New Orléans Waterworks 
Co. V. Rivers, 115 U. S. 674, 6 Sup. Ct. 273, 29 L. Ed. 525; Louis- 
ville Gas Co. V, Citizens' Gasiight Co., 115 U. S. 683, 6 Sup. Ct. 265, 
29 1,. Ed. sic; City of Walla Walla v. Walla Walla Water Co., 172 
U. S. I, 19 Sup. Ct. TJ, 43 L,. Ed. 341 ; Vicksburg Waterworks Co. v. 

City of Vicksburg, 185 U. S. 65, 22 Sup. Ct. 585, 46 L. Ed. . 

îron Mountain Ry. Co. v. City of Memphis, 37 C. C. À. 410, 96 Fed. 
ÏI3; Little Falls Electric & Water Co. v. City of Little Falls (C. C.) 
102 Fed. 664; Anoka Waterworks, Electric Light & Power Co. v. 
City of Anoka (C. C.) 109 Fed. 580 ; Consolidated Water Co. v. City 
of San Diego (C. C.) 84 Fed. 3^. In the City of Walla Walla Case 
the court say : 

"It Is suflaeient for the purpose of thls case to say that thls court has too 
often decided, for the rule to be now questioned, that the grant of a rlght 
to Bupply gas or water to a munlcipality and Its Inhabltants through pipes 
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and mains laid In the streets, upon condition of the performance of Its service 
by the grantee, is tlie grant of a, franchise vested in the state In considéra- 
tion of the performance of a pulilic service, and, after performance by the 
grantee, is a contract protected by the constitution of the United States 
against State législation to impair it." 172 TJ. S. 9, 19 Sup. Ct 81, 43 L. Ed. 
341. 

In City of Los Angeles v. Los Angeles City Water Co., 177 U. S. 
558, 20 Sup. Ct. 736, 44 L. Ed. 886, the contention was, as in the 
case at bar, that the city had acted solely in its corporate capacity, 
and not as a governmental agent of the state, and that for this rea- 
son no fédéral question was involved to give the fédéral court juris- 
diction; but the court overruled this, and held that the acts of the 
council in changing the rates to be charged under the contract was 
législative, and not administrative, and therefore within the consti- 
tutional prohibition. None of the cases cited by counsel for the 
défendant on that question are in confiict with the foregoing. St. 
Paul Gaslight Co. v. City of St. Paul, 181 U. S. 142, 21 Sup. Ct. 575, 
45 L. Ed. 788, was an action at law instituted in a state court to re- 
cover for the rental of street lamps under the contract made by the 
gas Company with the city. Upon appeal to the suprême court of 
Minnesota, that court decided that the sole issue involved was a 
construction of the contract between the gas company and the city, 
whereupon the cause was removed by writ of error to the suprême 
court of the United States, and that court, in dismissing the "writ 
of error for want of jurisdiction, held that: 

"It Is no longer open to question that a by-law or ordlnance of a municipal 
corporation may be such an exercise of législative power delegated by the 
législature to the corporation as a political subdivision of tlie state, having 
ail the force of law vs^lthin the limits of the municipality, that it may prop- 
erly be considered as a law, within the meaning of this article of the consti- 
tution of the United States." 181 U. S. 148, 21 Sup. Ct 577, 45 L. Ed. 788. 

But it found that the record showed the only question involved, 
and upon which the décision of the state court rested, was the interpré- 
tation of the contract, and therefOjre presented no controversy within 
the jurisdiction of that court. In Hamilton Gaslight Co. v. City qi 
HamiltOn, supra, the court susj:ained the jurisdiction of the fédéral 
court, but held that: 

"Âlthough a législative grant to a corporation of spécial privilèges may 
be a contract, and the language so explicit as to require such a construction, 
yet if one of the conditions of the grant be that the législature may alter 
or revoke it, a law altering or revoKing the exclusive character of the 
granted prrileges eatinot be regarded as one impairing the obligation of the 
contract." 

In City of Fergus Falls v. Fergus Falls Water Co., 19 C. C. A. 
212, 72 Fed. 873, decided by the circuit court of appeals for this circuit, 
the décision of the court was limited to the one point that it is not 
compétent, in an action at law On a contract, to inject a fédéral ques- 
tion into the case by suggesting that the défendant will interpose as 
a défense to the suit a resolution of the council which impaired the 
obligation of a contract. Judge Caldwell, speaking for the court in 
that case, says : 

"It is apparent that the only use the plaintifC proposes to make of the 
constitution is as a barrier to a défense which the plaintiff suggests the 
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défendant may set up. Tlie appeal to the constitution Is made, not to sup- 
l)ort the plaintiff's cause of action, but by way of replication to an antici- 
pated défense. The jurlsdictlon of the circuit court cannot be invoked by 
any such form of pleading in an action lilie tbis. In equity pleadings the 
complainant is allowed to anticipate and avoid a défense, and this is called 
the 'charging part of the bill.' Story, Eq. PI. par. 31. But at law the 
plaintifif is never expected to state matters which should come more properly 
from the other side. It is sufficient for each party to make out his own case. 
1 Ohit. Pi. (Ed. 1S07) 2;S. It is sufficient for the plaintiff to state his own 
cause of action, and he should not anticipate bis adversary's défense, for the 
reason that the latter may never make the défense sought to be guarded 
against. Bllss, Code PI. par. 200. In thls case the défendant set up no such 
défense as the plaintiff pretended to anticipate and avoid. In Tennessee v. 
Union & Plantera' Bank, 152 U. S. 454, 14 Sup. Ot 654, 38 L. Kd. 511, the 
suprême court say that: 'By the settlod law of this court, as appears from 
the décisions above clted, a suggestion of one party that the other wlU or 
may set up a clalm under the constitution or laws of the United States does 
not make the suit one arising under that constitution or those laws.' And 
it is equally well settled that the suggestion in a complaint in an action at 
law that the défendant may or wUl set up a défense based on a state statute 
répugnant to the constitution does not make the suit one arising under the 
constitution. The averments of the complaint, beyond those which state 
a cause of action upon the contract in suit, are mère surplusage. When the 
statement of the plaintifE's cause of action, in légal and logical form, such 
as is required by the rules of good pleading, does not disciose that the suit 
is one arising under the constitution or laws of the United States, then the 
suit is not one arising under that constitution or those laws, and the circuit 
court has no jurisdiction." 19 O. O. A. 214, 215, 72 Fed. 875. 

The court has undoubtedly jurisdiction of this cause, upon the 
ground that the action of the council of the city of Little Rock, annul- 
ling the water company's contract and franchise without a hearing was 
in contravention of the provisions of the constitution of the United 
States. 

Is there any equity in the bill? During the argument it was 
claimed by counsel for the complainant that, even if the court should 
hold that it is without jurisdiction to grant the relief asked for, — the 
collection of the alleged indebtedness claimed to be due from the city 
for hydrant rentals, — the court, if it takes jurisdiction on any other 
ground, will still hâve the right to grant such relief, on the ground that 
when a court of equity has once obtained jurisdiction of a cause it is 
its duty to retain it for ail purposes. While this is a gênerai rule, it 
has no application to causes of this kind in the fédéral courts. The 
seventh amendment to the constitution guaranties, in ail légal contro- 
versies where the value in controversy shall exceed $20, the right of 
trial by jury. That provision would be defeated if a strictly légal ques- 
tion could be tried by a court of equity. Hipp v. Babin, 19 How. 271, 
15 L. Ed. 633; Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 
276, 34 L. Ed. 873; Scott V. Neely, 140 U. S. 106, Il Sup. Ct. 712, 
35 L. Ed. 358. The identical question now raised was before the 
suprême court in New York Guaranty & Indemnity Co. v. Memphis 
Water Co., supra, and was decided adversely to complainant's conten- 
tion. For a full review of the authorities on this point I refer to the 
able opinion of Judge Woods, delivered on the motion for a rehearing 
in City of Eau Claire v. Payson, 48 C. C. A. 608, 109 Fed. 676 ; Smith 
V. Bourbon Co., 127 U. S. 105, m, 8 Sup. Ct. 1043, 3^ L. Ed. 73. 

The allégations in the bill, so far as they seek to prevent a forfeiture 



182 115 FEDERAL RBPORTBR. 

of Ihc water company's franchisé, are certainly sufficîent to entitle the 
coiïiplainant to relief in a court of equity ; for, uniess réstrained by the 
courts, it is charged that the water company's franchise will be an- 
nuiled and thereby its property, which is the principal security held 
for the benefit of complainant as the guarantor of the water company's 
bonds to the amount of $2,000,000, made worthless. The numerous 
citations hereinbefore referred to, and which it is unnecessary hère to 
repeat, are conclusive on this question, for they ail- hold that a court of 
equity has jurisdiction to prèvent such wrongs if in violation of the 
constitutional provisions. The action of the city, even if void, is cer- 
tainly a cloud upon the franchise of the water company. 

But it is claimed that complainant is not the proper party to main- 
tain this action ; that the water company or the trustée of the mort- 
gage are the only parties who can be heard to complain. The alléga- 
tions in the bill are that complainant is the guarantor of the $2,000,000 
bonds issued by the water company to the trust company and secured 
by the mortgage ; that it became such guarantor in reliance upon this 
mortgage security, to which in case it was required to pay the debt, 
or any part thereof, it would become subrogated by opération of law ; 
that it has now paid, as such guarantor, $88,000; that, by reason of 
the guaranty and the payment of the interest by the guarantor as it 
matured, there has been no default ; and that the trustée of the mort- 
gagee, relying upon complainant's guaranty to pay promptly the inter- 
est and principal as it matures, takes no steps to prevent this wrong. 
It is further charged that, as there has been no default so far as the 
bondholders are concerned, complainant, having promptly paid the 
interest, as the guarantor of the water company, the trustée can insti- 
tute no proceeding to foreclose the mortgage. Upon such a state of 
facts it would be strange if a court of equity could grant no relief. 
The creditor who receives securities for a guarantied debt holds such 
securities in trust for the guarantor, and upon payment of the debt by 
the guarantor he is entitled in equity to subrogation to ail securities 
held by the creditor. Prairie State Nat. Bank v. United States, 164 
U. S. 22^, 231, 17 Sup. Ct. 142, 41 I,. Ed. 412. Nor is it always neces- 
sary that the debt should be paid before the guarantor can apply to a 
court of equity for protection against the loss or destruction of the 
security. lyord Redesdale says: 

"A court of equity wlU also prevent injury In some cases by Interposlng 
before any actual Injury has been suffered, by a blU which has sometlmes 
been called a blU quia tlmet, In analogy to proceedings at the common law, 
•where In some cases a wrlt may be malntained before any molestation, dls- 
tress, or Impleadlng. Thus a surety may file a blll to compel the debtor on 
a bond In which he has Joined to pay the debt when due, whether the surety 
has been actually sued for it or not; and upon a covenant to save harm- 
less, a blU may be flied to relleve the ' covenantee under slmilar eircum- 
stances." Redes. PI. 148, clted and foUowed by the suprême court in Olty 
of New Orléans v. Christmas, 131 U. S. 191-212, 9 Sup. Ct. 745, 33 L. Ed. 99; 
Story, Bq. Jur. § 826. 

The trustée may refuse to take any steps to prevent the destruc- 
tion of the security, by reason of the fact that its debt is perfectly 
secure, owing to complainant's guaranty. In such case the guar- 
antor cannot compel the creditor to exhaust the security of the prin- 
cipal debtor before calling on it for the debt. Gary v. Cannon, 38 
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N. C. 64 ; Miller v. White, 25 S. C. 235 ; Armstrong v. Poole, 30 W. 
Va. 266, 5 S. E. 257; Hardy v. Overman, 36 Ind. 549; Roberts v. 
Jeffries, 80 Mo. 115; Allen v. Woodard, 125 Mass. 400, 28 Am. 
Rep. 250; Bank v. Wood, 71 N. Y. 405, 27 Am. Rep. 66. The Ar- 
kansaw Water Company, the principal debtor, being alleged in the 
bill to be insolvent, may décline to incur any expense of litigation, 
for the reason that its entire property is mortgaged for its full value, 
and it has, therefore, nothing to lose. Upon what principle of eq- 
uity, then, should the guarantor, the only party who, by the action 
of the city, is liable to be the loser, be denied relief by a court of 
equity ? How are its rights to be protected if the doors of the courts 
of equity are closed to it? It must not be overlooked that the ob- 
ject of this bill is not to take the mortgaged property from the 
trustée or the mortgagor and hâve it turned over to complainant 
as an indemnity for its future liability as a guarantor. This could 
only be done after it has paid the debt. McConnell v. Beatty, 34 
Ark. 113. Ail it asks now is to préserve the mortgaged property 
from threatened destruction, or, in the language of Lord Redesdale, 
supra, "to prevent injury to it by interposing, before any actual in- 
jury has been sufïered, by a bill which has sometimes been called a 
bill quia timet, in analogy to proceedings at the conimon law." In 
my opinion, the guarantor is entitled to protection of the property 
to which, upon payment of the debt, it would be entitled to subroga- 
tion, whenever it has shown that, unless prevented by the courts, 
that property is liable to be destroyed and the guarantor left without 
any security for his liability. McCormack's Adm'r v. Irvin, 35 Pa. 
III. The rule would be dififerent if complainant sought to deprive 
the creditor of the security. In such a case it must first make pay- 
ment of the entire guaranty, and until that is done it has no right 
to claim the possession of the security. The wrongdoer in this case, 
according to the allégations of the bill, the city, cannot claim the 
same privilèges which the mortgagor or mortgage creditor could. 

But it is urged on behalf of the city, and numerous authorities are 
ciîed to sustain the contention, that the assignée or subrogée of a 
part of an entire security can maintain no action to recover the part 
due him. This is true, but the object of this bill is not to hâve the 
security split up, and thus subject the city to numerous actions in- 
stitut ed by difïerent assignées or subrogées. The relief sought by 
the bill is to prevent. the cancellation and repeal of the franchise of 
the water company, which is the most valuable part of the security 
conveyed for a debt guarantied by the complainant. Besides, the 
trustée, as well as the water companies, are parties to this action, 
and upon final hearing the rights of ail the parties can be fully adjudi- 
cated and settled so as to prevent any further litigation. 

The argument took a wide range and many other questions were 
ably presented by counsel, but the views taken by the court as herein 
expressed make it unnecessary to pass upon them at this stage of 
the proceeding. 

The demurrer to the bill will be overruled, with leave to défend- 
ant to answer the bill within such time as counsel may agrée upon ; 
otherwise within 60 days. 
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aUABDIAN TRUST & DEPOSIT CO. v. GREHNSBORO WATEE SUPPLT 

CO. 

(Circuit Court, W. D. North Oarolina. Mai'ch 24, 1902.) 

No. 151. 

L Cobpobation^Pbiority of Lien is bbtweek Mortgage and Jddgment— 
NoRTH Carolina Statuts. 

Tbe sta^tute of North Caroline (Code, §§ 697, 698) proTldes that, where 
ail the property of a corpoi-atioii shall be sold and conveyed under a 
mortgagé; the corporation shall Ipso facto be dissolved, and the purchaser 
' shall be a new corporation, succeedlng to ail the franchises and chargea 
wlth aU the dutles of the old, except the payment of its debts. The 
property of a water company was sold on foreclosure of a second mort- 
gage, and, under an arrangement Ibetween ail parties In Interest, including 
the flrst mortgagé bondholders, was bought by a new corporation, which 
assumed payujent of the flrst mortgagé, and aiso assumed performance 
of a contract between the old company and the clty for the furnishing of 
water for a term of years. Beld that, so far as tlie rights of the bond- 
holders of the old company were conçerned, the new company was but 
a continuation of the old, and that a Judgment against the new company 
for a tortious Injury to property arlslng from its négligent performance 
of the duties imposed on It by Its contract with the city, which by 
statute was made superior to the lien of a mortgagé upon Its property, 
was equally as eflfectiye against such bondholders as though their mort- 
gage had been execnted by the new company. 

2. 8AMB— JpDGMENT IN ToBT. 

A property owner whose property was injured by fire by reason of the 
négligence of a water company In faUing to supply water for flre pur- 
poses, as It wçs obliged to do by a contract; wlth the city, as well as 
by the duty Imposed on It by law as a quasi public corporation which 
had recelved valuable franchises from the city, granted for the purpose 
of seeuring a water supply for flrè protection as well as for private use, 
may sue sucb company elther in contract or tort, at his élection; and a 
judgment recovered in such an action, which expressly recites that it is 
"for the tortious injury and damage done him by the négligence of the 
défendant," is wlthin the terms of Code N. 0. § 1255, which givès judg- 
nièuts against corporations for torts commltted by the corporation, its 
agents or employés, whereby property Is In juréd, prlority of lien over 
mortgages given by the corporation. 

In Equity. On distribution of proceeds ,of mortgaged property, 
and introducing pétitions by judgpient creditors. 

A. H. Taylor, for plaintiiï. 

John N. Staples and A. L,. Brooks, for B. J. Fisher. 

Bynum & Bynum, for Guarantee Trust & Safe Deposit Co. 

Jas. T. Morehead, for city of Greensboro. 

A. M. Scales, for Southern Stock Mut. Ins. Co. 

John N. Wilson and L,. M. Sc<>tt, for Helen G. Brown. 

A.. M. Scales, assignée of A. A. Hinkle and Hodgin, Pegram & Co. 

Before SIMONTON, Circuit Judge, and BOYD, District Judge. 

SÎMONTON, Circuit Judgë. This cause cornes up on the plead- 
ings, pétitions for intervention, and a report of the master, merely 
stating testimony before him. The questions made in it arise under 
a bill for foreclosure of mortgagé filed by the Guardian Trust & 
Deposit Company against the Greensboro Water Supply Company. 
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The complainant, as trustée, held certain bonds of the défendant Com- 
pany, secured by a mortgage of the property, plant, and franchises of 
the défendant company, subordinate in lien to a mortgage executed 
upon the same property, plant, and franchises by the Greensboro 
Water Company. A receiver having been appointed for the mort- 
gaged property, a contract was entered into between the receiver and 
the city council of Greensboro looking to the purchase of ail the mort- 
gaged property at private sale for the sum of $75,000. Upon apply- 
ing to the court for the approval and confirmation of this sale, it ap- 
peared that the Guardian Trust & Deposit Company of Philadelphia, 
trustée, holding the rhortgage securing the $50,000 of bonds of the 
Greensboro Water Company, was a necessary party before such sale 
could be confirmed. An order was entered making this last-named 
trustée a party. On its appearance, and with its assent, the proposed 
sale was approved and confirmed; the money derived therefrom to 
stand in the place of the property in ail respects, and to be held sub- 
ject to the further order of the court. The questions in this case re- 
late to the proper distributions of this fund, and the priority of claims 
thereon. The trustées of the two mortgages claim that the fund 
must be applied towards satisfaction of their mortgages according 
to their priorities. The interveners, who are judgment creditors of 
the Greensboro Water Supply Company, insist that under the statute 
law of North Carolina in force when the mortgages were executed, 
and which must be read as if incorporated in the mortgages, priority 
is given to judgments of the class to which their judgments belong, 
over any mortgage executed by the défendant corporation. 

The facts of the case are thèse : 

In 1887 a water company was organized in Greensboro, N. C, 
whose corporate purpose was to furnish that city and its inhabitants 
with water for domestic, sanitary, and fîre purposes. On December 
açth of that year the articles of agreement and letters of incorporation 
were filed with the clerk of the superior court of Guilford county, in 
which Greensboro was, and the name of the Greensboro Water Com- 
pany was given to the corporation. Thèse articles and letters were 
amended and ratified by the gênerai assembly of North Carolina on 
March 3, 1891. Priv. Laws N. C. c. 166, pp. loog, loio. Very soon 
after its incorporation, in 1887, the Greensboro Water Company se- 
cured the passage of an ordinance by the city of Greensboro, under 
which it obtained franchises and rights to the exclusive use of the 
streets, sidewalks, and public grounds for the purpose of constructing, 
operatirig, and maintaining a complète System of waterworks. At the 
same time it obtained an agreement from the city to pay annually, for 
a term of years, money to the said company, in considération for the 
supply by the said company of hydrants in varions parts of the city, 
with an adéquate water pressure at ail tinies to extinguish fire, and 
to keep its tower, réservoir, etc., supplied with water day and night, 
so as to secure to^ the city and its inhabitants protection against fire. 
After this contract was made the Greensboro Water Company exe- 
cuted a deed of trust to the Guardian Trust & Deposit Company of 
Philadelphia to secure the payment of bonds aggregating $50,000, the 
deed covering ail its property and plant. And on the ist of May, 
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i8^I, the Greensboro Water Gomjpany executed a second deed of 
trust upott its plant to R. R. King aiid A. H. Taylor to secure a sec- 
ond bond issue of $2o,0ôo. In i8^ a bill was filed in this court by 
J. W. Middendorf et al., on behalf of holders of the bonds secured by 
the second mortgage, and also as représentatives of holders of bonds 
under the first mortgage, against the Greensboro Water Company, 
seeking the appointment of à receiver, and praying a sale of the prop- 
erty. A receiver (James D. Glenn) was appointed, who managed the 
property. But in 1895, under a decree of this court, R. R. King and 
A. H. Taylor were appointed commissioners to sell the property, 
which sale took place on April 30, 1896. At this sale Hugh L. Pope 
became the purchaser, under an agreement had between ail the bond- 
holders and ail parties interèsted, made before the day of sale ; Pope 
acting as agent of ail parties. Conveyance having been made to 
Pope, he at once conveyed ail the plant and property purchased to a 
corporation then and there fornied, named the Greensboro Water 
Supply Company. The conveyance to Mr. Pope and his conveyance 
to the new company were expressly declared to be subject to the 
mortgage held by the Guardian Trust & Deposit Company of Phila- 
delphia for $50,000. Among the property conveyed in the deed of 
thèse commissioners, and also in the deed of Hugh L. Pope, was the 
contract for fumishing the city with water, as above stated, and, of 
course, the franchises under which the contract was made. This con- 
tract, among other things, had this provision : 

"Sald water company shall be tesponslble for ail damages sustalned by the 
clty or any Indlvldual or Indivlduals for any Injury sustalned from the nég- 
ligence of sald company either in the construction or opération of the plant." 

This contract having been so purchased and conveyed to the 
Greensboro Water Supply Company, this company assumed the same, 
and thenceforward conducted its opérations under its provisions ; re- 
ceiving the tolls from the city and from its inhabitants, and from this 
source principally paying the interest on the $50,000 first mortgage 
bonds. 

On July I, 1896, the Greensboro Water Supply Company executed 
a deed of trust of ail its franchises and property to the Guardian 
Security & Deposit Company of Baltimore, Md., to secure the pay- 
ment of bonds to the amount of $110,000, in two séries; the first 
séries, of 80 bonds, known as "Séries A," and the other 30 as "Séries 
B." Of séries A, bonds to the amount of $50,000 were set apart to 
meet the $50,000 first mortgage bonds, as the conveyance was ex- 
pressly stated to hâve been made subject to this lien. The original 
first mortgage bonds, however, hâve never been retired. The pro- 
ceedings in the bill of this case were instituted to foreclose this mort- 
gage, under which R. R. King was named as receiver. They bear 
date September 19, 1900. Anterior to the filing of this bill, in the 
month of Jûne, 1897, two buildings in the city of Greensboro, with 
stocks of goods therein, were destroyed by fire. One of thèse build- 
ings was owned by Charlotte Gorrell, and the stock of goods therein 
by A. A. Hinkle, who had, prior to the fire, made an assignment to 
A. M. Scales. The other building was owned by Helen G. Brown, 
and the goods therein by Hodgin, Pegram & Co., who, after the fire. 
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assignée! ail their interest to A. M. Scales. In the month of August, 
1897, Helen G. Brown and A. M. Scales, assignée, instituted several 
suits because of thèse fires in the superior court of Guilford county 

against the Greensboro Water Supply Company. On the day 

of June, 1899, another lire occurred in Greensboro, in which the prop- 
erty of B. J. Fisher, known as the "Benbow Hôtel," was partially 
destroyed by fire. Fisher also instituted suit against the Greensboro 
Water Supply Company because of this fire. Thèse causes were pend- 
ing when the receiver was appointed for the Greensboro Water Sup- 
ply Company. The answer having already been filed in the Fisher 
case, the receiver filed the answers in the Scales cases. At the en- 
suing January term of the superior court for Guilford county, the 
cases were heard. Upon the issues submitted to the jury in the 
several cases, they found for the plaintifï ; that is to say, for Fisher, 
$25,000; for Scales, assignée of Hinkle, $3,200; for Scales, assignée 
of Hodgin, Pegram 8: Co., $1,800; and for Helen G. Brown, $3,000. 
Thereupon the plaintifï in each case submitted to the court an order 
for judgment, in which, after reciting the issues found by the jury, 
it proceeds: 

"It is, therefore, on motion of counsel for plaintiff, ordered, adjudged and 

decreed. that the plaintiff recover of the défendant dollars damage for 

the tortious injury and damage done him by the négligence of the défendant," 
and the costs of this action. 

The court refused to sign this order because of the words under- 
scored. An appeal was taken to the suprême court of North Carolina 
by the plaintifif, and, on hearing, the action of the lower court in 
refusing to sign the judgment was held error; that the action was 
brought, and properly brought, in tort. This décision was filed in 
the Fisher case. 128 N. C. 375, 38 S. E. 914. Thereupon the ap- 
peals were withdrawn in the other cases, the Fisher décision having 
been held to settle the question. 

In the main case the master was instructed to call in creditors. 
The bondholders coming in proved their deeds of trust and their 
bonds. The parties holding thèse judgments proved them. The 
question is as to the priority of their judgments over the mortgage 
debt, under the statute law of North Carolina (section 1255 of the 
Code of 1883), This section is in thèse words : 

"Mortgages of Incorporated companles upon their property or earnings, 
•vehether in bonds or otherwlse, hereafter Issued, shall not tiave power to ex- 
empt the property or earnings of such incorporations from exécution for the 
satisfaction of any judgment obtained In the courts of this state for labor 
performed [nor for materials furnished such incorporation], nor for torts 
committed by such incorporation, its agents or employés, whereby any per- 
son Is killed or any person or property Injured, any clause or clauses in such 
mortgage to the contrary notwithstandlng." 

This section has been amended so as to eliminate the sentence in 
brackets. 

This section gives priority to judgments obtained against the cor- 
poration making a mortgage over the lien of the mortgage. In the 
case at bar there are two classes of mortgages. One class is a 
mortgage executed by the Greensboro Water Company. The other 
is a mortgage executed by the Greensboro Water Supply Company. 
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The judgments are against the Greénsboro Water Supply Company. 
The judgment creditors claim that they are entitled to priority over 
the mortgage of the Greénsboro Water Company, as well as over the 
mortgage of the Greénsboro Water Supply Company. When the 
proceedings for the sale under foreclosure of the property of the 
Greénsboro Water Company were instituted, they were conducted in 
an amicable way ; and, when the sale took place, ail parties (the stock- 
holders, the corporation, and the creditors) constituted Mr. Pope 
their common agent. Under the arrangement made by them ail, he 
purchased at the sale, and immediately thereafter conveyed to the 
Greénsboro Water Supply Company. This company took subject 
to the first lien for $50,000, and bonds of the second lien were used 
in payment of the bid ; the cash advanced by the first mortgage bond- 
holders being returned to them in bonds of the new company. Under 
the opération of section 697 of the Code of North Carolina, when a 
sale has been made under a deed of trust or mortgage of ail the prop- 
erty of a corporation, and a conveyance made pursuant to such sale, 
"upon such conveyance to the purchaser the said corporation shall 
ipso facto be dissolved and the purchaser shall forthwith be a new 
corporation by any name which may be set forth in the said convey- 
ance, or in any writing signed by him and recorded in the same man- 
ner in which the conveyance shall be recorded." Section 698 dé- 
clares that the corporation so created shall succeed to ail the fran- 
chises, etc., and perform ail such dutiés as would or should hâve been 
performed by the first corporation, save only that it shall not be enti- 
tled to the debts due to the old corporation, and be liable for none 
of its debts or claims which may not hâve been expressly assumed 
in the contract of purchase. So when the sale in question, and the 
conveyance pursuant thereto, took place, the Greénsboro Water 
Company ipso facto was dissolved. The new company assumed ail 
its duties, and in the contract of sale assumed the $50,000 mortgage. 
Ail this pursuant to an agreement in which the first mortgage cred- 
itors took part. The new corporation was but a continuation of 
the first. The first mortgage became ifs mortgage, and must be 
treated as such. There is another point of view: When the fore- 
closure of the mortgage of the Greénsboro Water Company was 
had, it was under contract with the city of Greénsboro to furnish 
water for a term of years. This contract was assumed by the new 
company, with the assent of the old company, and was in course of 
performance; no new contract having been made. So the Greéns- 
boro Water Supply Company was really acting for and in behalf of 
the old company, and the latter was liable also. James v. Railroad 
Co. (N. C.) 28 S. E. 538, 46 h. R. A. 306. 

This brings us to the question in the case : Hâve those judgments 
a l)en,priOr to the lien of the mortgages? Are thèse judgments "for 
torts committed by the corporation, its agents or employés," whereby 
property was injured? The interveners produce the judgments in 
each case, which distinctly state that damages are given "for the tor- 
tious injury and damage done by the négligence of the défendant." 
The suprême court of North Carolina iri this case held that, under 
the facts of the case, the plaintifif was entitled to déclare in tort ; that 
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"although action may hâve been maintained upon a promise implied 
by law, yet an action founded on tort was the more proper form of 
action, and the plaintiff so declared." Fisher v. Supply Co. (N. C.) 
38 S. E. 914. This judgment is entitled to full faith and crédit. As 
between the corporation and the plaintiff, it would be conclusive. 
It is presented in a cause in which mortgagees are parties ; and the 
question is not whether the judgment be valid, but whether it is a 
judgment of such a character as it will be given priority to the claim 
of the mortgagees, who were not parties to the suit in which it was 
obtained. "When such a judgment is presented to the court for 
affirmative action, while it cannot go behind the judgment for the 
purpose of examining into the vaUdity of the claim, it is not pre- 
cluded from ascertaining whether the claim is really one of such a 
nature that the court is authorized to enforce it." Wisconsin v. Pél- 
ican Ins. Co., 127 U. S. 263, 8 Sup. Ct. 1370, 32 L. Ed. 239. In Has- 
sall V. Wilcox, 130 U. S. 503, 9 Sup. Ct. 590, 32 L. Ed. looi, in a pro- 
ceeding rnarshaling claims against an insolvent estate, it was hekl 
that the trustées of a mortgage had a right to contest the priority 
of lien of a judgment rendered in a state court, and compel the 
intervener to prove afhrmatively the existence and priority of his lien. 
The suprême court of North Carolina, in Fisher v. Supply Co., 
supra, pressed for a décision upon this point whether that was such 
a judgment as was protected under section 1255 of the Code, declined 
to answer the question. This section of the Code gives priority to 
the judgments for torts committed by such incorporation, its agents 
or employés, whereby any person is killed, or any person or prop- 
erty injured. In the case at bar property was injured because of 
the alleged neghgence of the Greensboro Water Supply Company. 
Would an action for tort lie ? The Greensboro Water Supply Com- 
pany had assumed the obligation of supplying the city and its in- 
habitants with water for domestic and public purpbses, and also for 
the purpose of extinguishing fires. The suprême court of North 
Carolina had held in the case of Gorrell v. Supply Co., 124 N. C. 328, 
32 S. E. 720, 46 L. R. A. 513, 70 Am. St. Rep. 598, that an action 
would lie against the corporation as well on the part of the city coun- 
cil as on that of any citizen of the city. The judgments before us 
establish the fact that such a supply ot water for the purposes of fire 
v.'as not furnished. They also establish the fact that the failure to 
do so was because of the négligence of the défendants. Is such négli- 
gence the foundation of an action in tort? The grand division of 
causes of action into such as arise ex contractu and such as arise 
ex delicto — contract or tort — underlies the System of the common 
law. Under the old practice the forms of action must conform to 
this division. A contract, as a contract, could not be enforced in 
an action in form ex delicto. Nor could a tort be relieved in an 
action in form ex contractu. And although the Code has abolished 
ail distinction between forms of action, still the distinction between 
causes of action remains. In Code pleading, the action proceeds 
upon the statement of facts of the case, and on thèse facts the court 
draws the conclusion whether the cause of action is founded on 
the contract or on a tort. Young v. Telegraph Co., 107 N. C. 384, 
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II S. E. IP44, 9 i;. R. A. 669, 22 Am. St. Rep. 883. The Greensboro 
Water Supply Company, as has beçn seen, was under the obligation 
of a contract to furnish a full supply of water to the city and its 
inhabitants for sundry purposes, including that of fire. And under 
this obligation it was its duty to do so whenever needed. Besides 
this, — ^indeed, to facilitate the performance of this obligation and in 
considération of this obligation, — it was clothed with valuable fran- 
chises, under w:hich it used the streets of the city in layihg its mains. 
Under its obligations, it was to furnish the city and its citizens with 
one of the necessaries of life, and was bound to furnish ail that de- 
sired it, who paid the price imposed, It served the public, and to 
this extent was a quasi public corporation, bound to the discharge 
of a public duty. Grififtn v. Water Co., 122 N. C. 206, 30 S. E. 319. 
41 L. R. A. 240; Coy V. Gas Co. (Ind. Sup.) 36 L. R. A. 535 (s. c. 
46 N. E. 17). So it was the duty of the water company to furnish 
the water for fire, — a duty arising out of an express contract, and out 
of the franchises granted to it for the purposes of public utility and 
need. It did not fulfiU this duty. Chitty, in discussing actions on 
the case (a form of action ex delicto), and of the injuries for which 
relief could be had under this form of action, says : 

•'Thèse injuries may be either by nonfeasance, or the omission of an act 
wtiich the défendant ought to perform; or by misfeasance, being the im- 
proper performance of an act which might lawfully be done; or by mal- 
feàsance, the dolng what the défendant ought not to do; and thèse respective 
torts are commonly the performance or omission of some act contrary to the 
gênerai obligations of the law, or the particular rights and dutles of the 
parties, or of some express or Implied contract between them." Ohit PI. 
(llth Am. Ed.) 133. 

And in the same volume, in stating the requirements of the décla- 
ration, in actions for torts, Mr. Chitty says : 

"When the plaintiff's right consists In an obligation on the défendant to 
observe some partiCular duty, the déclaration must state the nature of that 
duty, which, we hâve seen, may be f ounded either on a contract between the 
parties, or on the obligation of law arising out of the défendants participa- 
tion, character, or situation." 1 Chlt. PI. 383. 

Jaggard, in his work on Torts, says : 

"While normally ft breach of a contract gives rise to a cause of action ex 
contractu, a contract may Impose a duty on the part of the défendant as 
party to it for the violation of which the plaintifC may recover ex contractu 
or ex delicto, at his option." 2 Jag. Torts, 897. 

And Add. Torts, § 28, holds the same doctrine. 

In the case of Fisher v. Supply Co. (one of the Judgments proved 
hère) the suprême court of North Carolina held that the complaint 
stated facts justifying the entry of the judgment "for tortious injury 
and damage done him by the négligence of the défendant"; that, 
from the statements of the complaint, "an action f ounded on tort 
was the more proper form of action." Fisher v. Supply Co., 128 
N. C. 375, 38 S. E. 914. As between the corporation and thèse 
judgment creditors, this décision is conclusive. It did not bind the 
mortgage creditors ; nor could the judgments hâve been enforced 
against the property of the corporation, as that was in the hands of 
this court. We hâve, therefore, examined the record of the case 
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of Fisher against the water Company, and, aided by the arguments 
of counsel, hâve inquired into the correctness of the décision therein 
rendered. The only question is, will an action, as for a tort, lie 
against a défendant who has negligently perfornied an express con- 
tract? We hâve seen that, in entering into this contract, the water 
Company assumed a duty to the public. Mr. Chitty, quoted, supra, 
says that, under circumstances like thèse, the plaintiff may pro- 
ceed either ex contractu or ex delicto. In other words, the négli- 
gence in not performing a contract of this character, whèreby prop- 
erty has been injured, is a tort, as well as a breach of contract, and 
that on such a tort action will lie. The judgments in question then 
are judgments in tort, and are protected by section 1255. 

Let a decree be entered giving priority to the lien of thèse judg- 
ments over the lien of the mortgages. 



COMACHO et al. v, UNITED STATES. 

(Circuit Court, S. D. New York. February 3. 1902.) 

No. 3,127. 

CusTOMS DuTiEs— Apphaisal— FoEEiGN Mabket Pkick— Mbthod op Deter- 

HINING. 

Act June 10, 1890 (26 Stat. 136), makes It the duty of the appraisers of 
Imports, "by ail the reasonable ways and means In thelr power, to as- 
certaln, estlmate and appralse the actual market value and Wholesale 
price of the merchandise at the time of exportation to the United States, 
In the principal markets of the country whence the same has been im- 
ported." Held, that the board of gênerai appraisers, in deducting from 
the price of merchandise when recelved in the United States ail expenses, 
in order to détermine the Wholesale price after exportation in the foreign 
marketî, proceeded properly, it appearing that they were unable to find 
an open market price. 

Appeal from a Décision of the Board of General Appraisers. 

Daniel O'Connell, for importers. 
Henry C. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge. The material facts are as follows ; 
The importers entered the hides at $5 ; the local appraiser advanced 
the value to $6; the appraisal of the gênerai appraiser, afïirmed by 
the board of gênerai appraisers, was $7.50 for each hide. More than 
a year after the décision of the board of gênerai appraisers the ap- 
pelants wrote a letter to one of the members of said board, asking 
him whether the appraising officers in determining the dutiable value 
of said hides took into considération the wholesale price at which 
such or similar merchandise was sold or ofïered for sale in the United 
States of America, pursuant to section 11 of the customs administra- 
tive act (26 Stat. 136), as amended by the act of July 24, 1897 (30 Stat. 
212). In reply Mr. Sharretts wrote a letter in which he stated that 
the board did take into considération, as one of the reasonable ways 
and means of estimating the market value of said hides, the price 
at which they were sold in the United States, and gave the reason 
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tbçrefor. ,In the report of the t)Qar4 to the collector upon tUe ap- 
pî-aigài ôf tl^e jnçrchandise they sta^ed • _ , We "do hereby certify that 
in dur opinion the actual market value ôr wholesale price of the said 
gôods, af tlie;jime of exportation to the United States, iu the prin- 
cipal markets Pif the country whetice imported, was, and we do here- 
by appraise thè same, asîollows : [THen follows a description of the 
goods in suit.]" Counsel for the irnporter contends that the letter 
is légal eviaènce of the doings of the board of appraisers ; that it 
shows they àcted illegally in proceeding under section iiof the 
customs administrative act, which orily applies to goods wholly or 
partly manufactured; and that, theréfore, the entry must be hqui- 
dated upon the consular invoice. 

Even if this letter could be considered as properly in évidence and 
compétent to show the facts upon which the board made this déci- 
sion, it fails to show any illégal action on their part. Section lo 
of the act of June lo, 1890 (26 Stat. 136), made it the duty of the 
appraiser, "by ail reasonable ways and means in their power, to ascer- 
tain, estimate and appraise the actual market value and wholesale 
price of the merchandise at the time ôf exportation to the United 
States, in thé' priticipal markets of the country whence the same has 
been imported." It appears from Mr. Sharretts' letter that they were 
unable to find an open market price, and that they estimated the 
price of the hides when received in this country after deducting ail 
expenses, for the purpose of determining the wholesale price after 
exportation in the markets of the country from whence they were 
imported. It does not appear that this was an unreasonable act on 
their part. There is no évidence tp show that the price was an im- 
proper one, or that they acted outside the line of their duty in such 
appraisement. 

The décision of the board of appraisers is afïirmed. 



TOUNG v. UPSON. 
(Circuit Court, S. D. New York. May 8, 1902.) 

1. Bankruptct— Prbperencb — Skchrity for Présent Loan. 

The transfer by a merchant of notes and accounts as collatéral to 
secure the repayment of a présent loan does not create a préférence, 
within the scope of the bankrupt act.i 
8. Same— Présomption gp Fbadd— Choses in Action— Goods and ChattbIjS— 
Mode dp Transfer. 

Choses in action are not "goods and chattels," within the contemplation 
of Laws N. ï. 1S97, c. 417, art. 2, | 25, providing that every assignaient of 
goods and chattels by way of security, not constltutlng or Intended to 
operate as a mortgage, unless accompanied by an immédiate delivery fol- 
lowed by actual and continued change of possession, is presumed to b« 
fraudulent and void as against the creditors of the vendor; and a trans- 
fer of choses In action on the books of the assignor, to secure a présent 
loan, is not presumed to be fraudulent under such act. 
fi. Collatéral Sbcuritt— Bills Recbivable — Mode op Transfer. 

Where, on the transfer of bllls receivable as security for a loan, the 
borrower opened a separate account of such bills on bis books, and aa 

1 See Bankruptcy, vol. 6, Cent. Dig. § 259 [b, c, d, p, q]. 
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fast as coUected the proceeds were paid to the lender, and ail questions 
of renewal and extension veve referred to hlm, the transf er was complètié 
and effectuai. 

4. Bamb — Notice to Dbbtors. a 

Where accounts and bills recelvable are transferred as collatéral secur- 
ity for a loan, notice to the debtors Is not necessary to make the transf er 
effectuai as against the credltors of the borrower. 

6. 8AMBr— Application of Pkocbeds. 

Where, under an agreèment to loan to a merchaht the money he should 
need during a certain season, the loan to be secured by the transfer of 
notés and accounts, and the money to be advancéd from time to tlme 
as the needs of the business required, money was advancéd at divers 
tlmes, and each time a note given for the amount, and indorsed with a 
list of accounts, ànd notes then assigned a^ seeurlty, the sums so ad- 
vancéd should be taken as a continuons transaction, as between such 
lender and the trustée In bankruptcy of the borrower, and the net pro- 
ceeds of such notes and accounts, when coUected, should be flrst applied 
to the payment of the note for which they stood as collatéral, and any 
excess applied generally on the indebtedness, until the fuU amount of the 
loan Is repaid. 

In Equity. 

Wm. Raimond Baird, for complainant. 
William F. Scott, for défendant. 

HAZEL» District Judge. Défendant and cross claimant, as trus- 
tée in bankruptcy of the New York China, Glass & Toy Company, 
a corporation, withholds from complainant the proceeds of certain 
accounts paid by debtors of the bankrupt to him as trustée. Thèse 
collections were made subséquent to assignments by the bankrupt 
corporation to complainant of thèse same accounts and claims. The 
assignments were taken by complainant as collatéral security for 
the payment of loans and advances made to the bankrupt corpora- 
tion by complainant pursuant to an agreernent entered into with 
the président of the corporation early in September, 1899. The 
fund created by such collections passed into the possession and 
control of an assignée of the corporation for the benefit of creditors 
on December 30, 1899, and subsequently came into the possession 
and control of the trustée in bankruptcy appointed on March 15, 
1900. Thereafter, pursuant to an order of this court, the fund was 
deposited by the trustée in the Colonial Trust Company, to the 
joint account of the complainant and défendant, pending a décision 
of this controversy. The suit is brought in equity by this secured 
creditor of the corporation to détermine the ownership and control 
of the fund and the rights of complainant under and by virtue of 
the varions assignments in writing made to him as collatéral se- 
curity. The corporation was adjudicated bankrupt in involuntary 
proceedings instituted by creditors on January 11, 1900. The un- 
disputed proofs show that in the autumn of 1899 the New York 
China, Glass & Toy Company (which will hereafter, for convenience, 
be referred to as the "Company"), being unable to borrow from 
banks the necessary amount of money to prépare for its fall trade 
on account of a false report printed in a newspaper as to its fïnan- 
cial condition, applied to the complainant, brother of the président 
of the Company, for loans and advances to meet its merchandise 
115 F.— 13 
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Hc«^(;>tint and current eipéâses during the fall months. THe nature 
of the company's businë.ss was such that the priricipal portion of 
its sales was made in the fall and early winter, and, payments upon 
such sales were made in jmost instances after the holiday season. 
Thfr stHïigèiiey of its finances produped by the refusai of the banks 
to accept its collatéral tèsûlted in the board of directors of the Com- 
pany ja^jjthtqrizing; its président to borrow money of the complainant, 
and tosecure repaymcnt by assignments of bills receivable as col- 
latéral seçUrity. The Company was then to collect the assigned ac- 
côunts as agent for the léïider, ahd without expense to him. Sub- 
sequentlya, àt différent tîmes between September i6 and December 
1 8, 1899, complainant loaned and advanced to ttie company various 
sums, to secure which he iexacted and received demand notes for 
each amount loaned, togethèr \Vith assignments in writing of bills 
rectpfàhlp as collatéral secùrîty. Appended to each note was a list 
of claims or accounts assigned. The amounts varied from $1,000 
to $3,000, and aggregated $53,700. The collatéral is estimated 
to hâve been 25 per cent, in excess of the loan. It further appears 
from the évidence that as soon as^ach account was assigned it was 
transferred on the ledger of the company to an account designated 
"Security Account." That was done to distinguish such accounts 
on the company's books from accounts not assigned. As soon as 
an assigned account was collected, the proceeds were paid to com- 
plainant to apply on the loan. Extensions of time of payment and 
renewals were referred to complainant for his approval or disap- 
proval. 

The transaction is admitted to be free from actual fraud or deceit. 
It was not seriously contended on the hearing that a préférence was 
creatèd by the act of trânsfer. A préférence, within the scope of 
the bankrupt act, is. created when it shall he given within four 
months of filing pétition, and when the person receiving it has 
reasonable cause to beUeve it was intended to give a préférence. 
We hâve no such claim hère. The security was given for a présent 
considération, and therefore no fraud on creditors, under the bank- 
ruptcy act. In re Wolf (D. C.) 98 Fed. 84; In re Soudan Mfg. 
Co. (Ci;; C. A.) 113 Fed. 804. It does not appear that either the 
company or the complainant at the time the loans were made had 
any knowledge of the company's insolvency. The company was 
alwâys a large borrower at that season of the year, and had ample 
reason for believing that the hoHday trade would insure its com- 
mercial stability. The complainant was acquainted with the busi- 
ness ofthje corporation, and knew of the company's customary finan- 
cial needs at that season of the year. 

The trustée contends that the transaction was in the nature of a 
pledge, and, as no possession of the property pledged passed, the 
pledge is not enforceable againstj cre<litors ; that, although no actual 
fraud or deceit is charged, the transaction nevertheless was a fraud 
in law; that the essence of the transaction is presumed to be fraudu- 
lent and void as against the trustée representing creditors, as there 
was no delivery to the pledgee of the property pledged. It is in- 
sisted that the "Personal Property Law" applies. Laws N. Y. 1897, 
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c. 417, art. 2, s 25. I am convinced that a fair construction of the 
statute, as construed by the highest court of the state, does not in- 
clude an assignaient of a chose in action. The courts of the state of 
New York hâve repeatedly declined to read into the statute an inten- 
tion which does not come within the scope of the words "goods and 
chattels," used in chapter 279 of the Laws of 1833. It was accord- 
ingly held that the words "goods and chattels" do not include choses 
in action, but only personal property which is visible, tangible, and 
movable. Booth v. Kehoe, 71 N. Y. 341 ; Bank v. Chaskin, 28 App. 
I^iv. 315, 51 N. Y. Supp. 64, and cases cited. Justice Spring said 
in his dissenting opinion in Stackhouse v. Holden, 66 App. Div. 423, 
73 N. Y. Supp. 203 : 

"Xhe fraud wlilch vitiates the transfer does not consist in tlie failure to 
dellver possession o£ tlie aasigned accounts to tlie défendant, for choses in 
action are not the goods and chattels covered by the statute condemning 
sales unaccompanied by dellvery over of the property." 

The controUing opinion in the case last cited seems to be décisive 
of this question. The agreement in that case was that the assignor 
should collect the assigned accounts, and deposit the proceeds in a 
bank to their crédit. I quote from the opinion, which aptly applies : 

"The mies pertainlng to a change of possession of goods and chattels upon 
a sale thereof, or to the flllng of a lien thereon, and the domlnion requlred 
to be exercised by a purchaser, mortgagee, or pledgee of tangible property, 
cannot be applied to a sale or pledge of Indebtedness, intangible of itself , only 
the évidence of wblch, if in writing, is perceptible. The conditions are not 
the same, and the rules of law applicable to transfers of the two classes of 
property differ. As to one the possession of whlcb is évidence of ownership, 
the deallnga must be open, visible, and public; whlle as to the other the 
business may be, as It usually Is, prlvate. The necessities of business 
require it Aslde from the provision of the bankrupt law prohlblting préfér- 
ences, and subjeet to the rules of law relative to transfers of goods and 
chattels, debtors may transfer and pledge thelr personal property to their 
creditors in any manner they see fit, and any attempt to apply fixed rules for 
the transaction of the business would Interfère wlth this undoubted rlght." 

I am unable to perceive how a pledge of bills receivable could hâve 
been transferred more efïectively in the absence of a statute requiring 
notice to be givén than was actually done in the case at bar. Sep- 
arate accounts were carried on the books of the company. The pro- 
ceeds of accounts coUected were immediately paid to the lender. 
Requests for renewal notes and extension of time of payment were 
referred to complainant for his décision. His right of possession is 
as fuUy demonstrated as the nature of the security would permit. 
But it is contended that it is essential to the vjilidity of the transfer 
that notice should hâve been given to the debtors whose claims were 
assigned. This contention is unsound. The necessity for notice by 
an assignée to the debtor arises where he seeks to protect himself 
against a payment by the debtor to the original créditer. The debtor 
is released from liability to the assignée unless he has been notified 
of the assignment. Richardson v. Ainsworth, 20 How. Prac. 521 ; 
Heermans v. EUsworth, 64 N. Y. 159; Williams v. IngersoU, 89 N. 
Y. 522. It is fully established by authority that complainant could 
legally authorize the company as agent for him to collect the as- 
signed claims and accounts. Clark v. Iselin, 21 Wall. 360, 22 L. 
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Ed. S68; White v. Platt, 5 Denio, 269; Institution v. Adae (C. C.) 
8 Féd. 106; Stackhouse v. Holden, 66 App. Div. 423, 73 N. Y. Supp. 
203. 

Since the argument of this case counsel request that I pass upon 
the question of a method of application of the collatéral. I^ think 
that the various sums advanced must be taken as a çontinuous trans- 
action. The proofs justify that conclusion. The président of the 
Company informed complainant at the time arrangements for the loan 
were perfected that the company needed from $20,000 to $30,000, 
"not ail at once, but as the business needs required." For this rea- 
son I am of opinion that the claims paid must first be applied to the 
payment of the note for which they stand collatéral. Any excess 
may then be generally applied o;n the indebtedness, including ex- 
penses incurred by complainant for collecting accounts after failure 
of the Company. Unless the parties agrée on amount of such ex- 
penses, an accQunt will be taken by a master. 

A decreç may be enterçd accordingly, with costs. 



LA RBPDBHQTJB FRANOAISB et al. v. CARL H. SCHULTZ. 

(Circuit Court, S. D. Npw York. March 7, 1902.) 

Tradb-Namb— Infbinobmbh*. 

Tbe use of the compound name ''Llthia-Vlchy" on artlflelal minerai 
waters, vfltb the wordB "Mamifactured from Distllled Waters," Incon- 
spicuouaîy under It, Indlcates that the article labeled Is something dif- 
férent from the natnral French Vlehy -waters, and the use thereof -vrill 
not be restralned as an Imitation of plalntlfl's natural Vichy. 

In Equity. 

Charles Bulkley Hubbell, for plaintifïs. 
Antonio Knaoth, for défendant. 

WHEELER, District Judge. This suit is brought to protect the 
sales of the waters of the Vichy minerai springs of France owned 
by the republic from the use ôf that name upon, or in dealing in, 
other minerai waters. The défendant deals in artificial minerai wa- 
ters, and appears to hâve the right to call those made in imitation 
of the plaintifïs' natural Vichy artificial Vichy, but not to use that 
name alone, or apparently alone, iipon minerai waters, for that 
would tend to pass them ofif as the plaintifïs' waters. La Repub- 
lique Française v. Schultz, 42 C. C. A. 233, 102 Fed. 153; La Re- 
publique Française v. Saratoga Vichy Springs Co., 46 C. C. A. 418, 
107 Fed. 459. In the latter case the plaintifïs' rights were held to 
be invaded by the use of the name "Vichy" prominently upon Sara- 
toga Vichy, with the name "Saratoga" only inconspicuously above 
it, as that would hâve a similar tendency to the use of the name 
"Vichy" alone. 

The défendant uses the compound name "Lithia- Vichy" upon arti- 
ficial minerai waters, with the words, "Manufactured from Distilled 
Water," inconspicuously under it. This is said, on behalf of the 
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plaintiffs, to hâve a like tendency. But the compounding of the 
word "Lithia" with the name "Vichy" would seem to well indicate 
that the article labeled was something différent from the natural 
French Vichy waters, and, without the more obscure words below, 
would not amount to a représentation that the waters were from 
the French springs, and still less with them. This seems to fall 
short of any real invasion of the plaintiffs' right, within that case, 
or any of the common principles applicable to this subject. 

Mr. Schultz, the vice président of the corporation défendant, tes- 
tifîed on direct examination by defendant's counsel: "23 Q. What 
do you do if a customer cornes to your pavilion in Central Park 
and simply asks for some 'Vichy'? A. Iii this case they are served 
with our product." Thèse transactions are said to amount to a 
passing off of the defendant's waters for the plaintiffs' which should 
be restrained. They might be such if: the use of the plaintiffs' wa- 
ters was sufficiently prédominant; but the defendant's waters are 
so prévalent that a customer at such places would be likely to 
expect artificial "Vichy" in answer to such calls, and not be at ail 
deceived into using the defendant's waters supposing them to be 
the plaintiffs'. « 

As the case is made to appear, the plaintiffs do not appear to 
hâve established any just ground for relief. Bill dismissed. 



RYAN V. NEW YORK, N. H. & H. R. 00. 
(Carcuit Court, S. D. New York. February 10, 1902.) 

1. Carriers — Consignées— Um^oADiNG Frbight — Dutt to Protect. 

Where a rallroad company furnlshefl and hauled a car loaded with 
concrète for a contracter who was building piers In the company's yard 
for an overhead highway bridge, the car being loaded and unloaded by 
the contractor's employés, such employés were rlghtfuUy about the car 
whlle unloading, and as well entltled to safety from any imusual danger 
in being near It as a consignée unloading and taklng away frelght at a 
dépôt. 

8. Same— Evidence op Depect — Weight — Question por Jdrt. 

Where, In an action against a rallroad company for injury to one 
employed in unloading a car, caused by a door which was suspended by 
a hook falling, one witness testifled posltively that he reached up and 
examined the hook Immediately after the accident, and that it was 
rounded so that it would not be likely to hold, the question whether the 
hook was defeetive was for the jury; and their finding should not be set 
aside, though other witnesses testifled that the hook would be out of hls 
reach, and was not situated where he said it was, and produced a 
hook, which they testifled was taken from that place on the car, which 
was not rounded. 

At Law. 

Thomas P. Wickes, for plaintiff. 
John W. Boothby, for défendant. 

WHEELER, District Judge. The défendant furnished and hauled 
a car loaded with concrète by a contractor building piers in the 
defendant's yard at Harlem for an overhead highway bridge across 
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the yard, being built by the city; the concrète to be unloaded wet, 
and j)ut; dôwn about the foundation of a pier by the contractor's 
,'fflén, bf liyîïoin the plaintiff wds one. The car had heavy flap doors 
at the sMesV'Which turtied up under beveled hooks to catch and 
hold them up'ïor tjnloading. While the car was being unloaded, 
one of the doOrs fell, and struck the plaintiff (who was sprinkling 
the concrète iâs it was shoved eut and put into the hole for the pier) 
on the head, aftd hurt him seribtlsly. This suit is brought for the 
injury. The plaintiff had a verdict because the car was found to be 
ùnfit for prudent use, and the défendant has moved to set it aside 
for want of duty of the défendant towards the plaintiff, and of suiB- 
cient proof bf unfitnes$. 

'The relation bf the défendant to the plaintiff seems to hâve been 
the same as .tUat of any carrier furnishing and hauling a car to a 
consignée whtfîsto unload and take away the freight. That the 
haul was shorfi. and , ail within' the defendant's yard, and that the 
delivery waS théî^,'Would nôt apipiear to make any différence. The 
contractor and his men were there under the exercise of the right 
of émînent domain of the state by the city, and not as trespassers, 
olr as licèffiëees fbr a séparate purpose. The contractor was rightfully 
there, and lawfully entitled to hâve his materials delivered there, to 
be takeh and placed by hiS rtien; and his arrangement with the de- 
fendant îb fufhish and haul the car would include a vehicle safe for 
the receipt and taking away of the freight. Those properly about 
the car for this purpose would be as well entitled to safety from 
any unusual danger in being near it as a consignée unloading and 
taking away freight at a dépôt, or a passenger approaching or leav- 
ing a train, ' would be tO' safety from unusual dangers of angines, 
cars, or stations. , Beard v. Railroad Co., 48 Vt. ici; Kowalewska 
t: Railroad Co., 72 Hun, 611, 25 N. Y. Supp. 184. This was the 
view in y?hj[çh ^he case was submitted to the jury. 

The claiiïi'Of the défendant thjCt the plaintiff must prove the dan- 
gerous. condition of the car, and that this condition caused the- in- 
jury to: him, was recognized and acted upon at the trial. The plain- 
tiff produced a witness who testified that he reached up and exam- 
ined the hook ât that timè, and found it rounded so it would not 
bé likely.tb hold. The défendant produced witnesses who testified 
that the nook would be ont of his reach, and not situated where 
he said it wâs, and produced a hook testified to as taken from that 
place on the car which was not rounded, and claimed that the testi- 
mohy was sb q'yerwhelmingly against there being a defect that the 
court should direct a verdict for the défendant The important thing 
was the defect in the hook, and not its exact location. The direct 
testiraony of the witness to the existence of the defect at that time 
was more than a mère scintilla. It was positive and substantial. The 
discrepancies and contradictions were for the jury, and were well laid 
before them in behalf of the défendant. The whole was to be 
weighed by the jury, and the question as to this now is not whether 
they weighed rightly, but whether, in reality, there was anything to 
'wëîgh, and it appears that there was. 

Motion to set aside verdict denied 
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In re PEISBE. 

(District Court, E. D. Pennsylvanla. Aprll, 1802.) 

Bankruptcy— AsrciLLAKT Pbocbedings. 

An Insolvent was adjudged bankrupt In the district court of New 
ïork, and a receiver was appolnted, wlio obtained an order directing a 
trust Company in Pennsylvanla, holding funds of the bankrupt, subject 
to an attachment issued within four months of the adjudication of bank- 
ruptcy, to pay sald funds to the receiver. On refusai of the trust Com- 
pany so to do, an order adjudging It in contempt was made, and directing 
the receiver to apply to the court of bankruptcy In Pennsylvanla for its 
assistance In the enforeement of the orders of the banlcrupt court in New 
York. Held, that such trust company would be ordered to show cause 
why payment should not be made to such receiver in compliance wlth 
the order of the district court of New York. 

In Bankruptcy. Proceedings ancillary to, and in aid of, pro- 
ceedings in bankruptcy in the district court for the Southern district 
of New York, and to collect assets in the Eastern district of Penn- 
sylvania. 

On November 9, 1901, Solls V. Pelser was duly adjudlcated a bankrupt 
In the district court of the United States for the Southern district of New 
York; and on the same day Théodore M. Taft was duly appolnted receiver 
of the sald bankrupt, and duly qualifled as such. 

At the time of thls adjudication, the bankrupt had on deposit in the Union 
Trust Company of Phlladelphia, Pa., $350.93. On the day previons (Novemr 
ber 8th) the Union Trust Company had been served wlth a foreign wrlt of 
attachment as gamlsliee In the suit of Rigby and another, creditors, against 
Pelser. 

Shortly after hls appointment, the receiver applled to the trust company 
to pay over to hlm the deposit. The trust company admltted having the de- 
posit, but declined to pay over on the ground that the deposit had been 
attached. The receiver then obtained from the bankrupt court In New York 
an order vacating ail attachments, and directing the Union Trust Company 
to pay the amount on deposit to the receiver, whlch was duly served upon 
the trust company and Its treasurer, and payment was duly demanded, but 
refused. The court In New York then made an order upon the Union Trust 
Company and its treasurer to show cause why it should not be punished 
for contempt of court, for failing to obey the order of the court to pay over 
the deposit. Thls order to show cause was duly served, and on the retum 
day the trust company and Its treasurer both failed to appear or show cause. 
T^herenpon the court adjudged them to be in contempt, and to pay a fine of 
$250 each, and that the treasurer stand committed untU he should pay the 
fine and purge himself of hls contempt; and thls order also was served upon 
the trust company and the treasurer, the service of the orders In each case 
belng made upon them In Phlladelphia. 

In the order adjudging the trust company and the treasurer to be In con- 
tempt, etc., the court, referrlng to the fact that neither of them were wlthin 
the Southern district of New York, but were wlthin the Eastern district of 
Pennsylvanla, the receiver was directed to apply to the district court for the 
Eastern district of Pennsylvanla for its assistance In enforcing the order of 
contempt, and of ail the other orders of the New York court touching the 
amount on deposit in the trust comi)any, and for such other and further as- 
sistance as mlght be proper. 

The receiver thereupon petltloned the district court of the United States 
for the Eastern district of Pennsylvanla accordlngly, and asked that the 
orders, includlng the order of contempt, should be enforced by the Penn- 
sylvanla court. An answer was put in by the trust company and by its treas- 
urer to the pétition, and hearing was had before the Honorable JOHN B. 
McPHERSON, District Judge, in the Eastern district oï Pennsylvanla. 



2^^.r 115 FEÇEBAJ4 REPORTER. 

Théodore M. Taft and Read & Pettit, for receiver. 
Jno. Stokes Adams, for Union Trust Co. 

J. B. McPïSëRSON, District Jtidge, entered the following order: 

Whereas, it appears that Solis v. Peiser, trading as Peiser & Co., 
was adjudicâted à bankrupt by the district court of the United States 
for the Southe;'n district ôf New Y'Ôf k on the gth day of November, 
igoi, and that Ttiçfjddre M. Tàft, of New York, was duly appointed 
receiver of said bankrupt; and 

Whfereas,'said Théodore M. Taft has presented a pétition to this 
court askihg for its assistance in enforcing the orders of the district 
court of'thç United States for the Southern district of New York 
in: proceedings ancillary to the said bankruptcy, and in aid thereof : 

Now, therefore, this 2d day of April, A. D. 1902, on hearing of 
the said pétition, and the answer of the Union Trust Company of 
Philadelphia' and W. J. Clark, its treâsurer, as filed thereto, it is 
, Oi-dered and decreed that the Union Trust Company of Phila- 
delphia do pky over, within 10 days from the date hereof, to said 
Théodore- M. Taft, receiver of SoHs V. Peiser, trading as Peiser & 
Co., the âbove bankrupt, the sum of $350.93, being the amount on 
deposit wîth baid the Union Trust Company to the crédit of said 
Peiser & Cb. on November 9, 1901, the date of the said adjudication 
in bankruptcy, togetherwith any interest on said deposit as the same 
is allowed by the said trust company from said date, or show cause 
why said paymerit sh6uld not be made. 



In re GABNBR. 

<D!strlet Court, W. D. Virginia. May 1, 1902.) 

L Bankbuptct—Hombstbad Exemption— Claim cf. 

ThÇ; mère ^t of a .bankrupt, Ih clalmlng a homestead exemption In 
the schedule flled by tilm, Is not a compUance witli Code Va. § 3631, pro- 
vldlnatli8.t, In ; order to seeure the beneflt of the exemption of real es- 
tât©, ithehowssteader shall by a wfltlng flled by hlm and duly submltted 
to -rewrdfc to &e, recorded as deeds are recorded, déclare his Intention to 
data suph, ben^t and seléct and set apart the real estate to be held by 
hinj as exempt, etc., O't wlth section .S639, provlding that the Personal 
property clalmed as exempt shall be selected and set apart by the house- 
holder ip a \frlting slgned by hlm, and the said wrltlng shall be admltted 
to record, to be recorded as deeds are recorded. 

8. Same— Wben NOT Allowkd. 

The homestead exemption will not be allowed where the homestead 
waiver eredltors, and not the bankrupt's famlly, will seeure the beneflt 
thereof. 

McDOWELL, District Judge. On October 8, 1900, on the pé- 
tition of certain creditots, C. S. Garner was adjudicâted an invol- 
untary bankrupt. On November, 2, 1900, he filed schedules, and 
in Schedule B S he'set apart under the "poor debtor's law" and 
valued certain household furniture and supplies, of a total value of 
$110.75, and àlso madé clziim to his homestead in the following 
language : ^'I also claim my homestead exemption of $2,000 under 
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section 3630, Code Va. 1887, out of the sale of my stock of mar- 
chandise and real estate, $2,000." The time of filing the scliedules 
was extended by agreement. At the first meeting of creditors 
çlaims aggregating over $2,500, evidenced by "homestead waiver" 
instruments, were proved ; claims subject to the homestead, amount- 
ing to over $3,700, were proved ; and subsequently something over 
$3,000 of additional claims, some of them subject to the honiestead 
exemption, and some of them evidenced by homestead waiving in- 
struments, were proved. The appraised value of the bankrupt's es- 
tate was: 

Stock of merchandise $3,448 07 

Real estate 1,200 00 

Accounts, etc., estlmated at 400 00 

$5,048 07 

Subséquent to the appraisement, by consent of the bankrupt and 
of his creditors, ail of the above property was sold for cash at the 
lump price of $3,500. On December 21, 1900, the bankrupt filed a 
pétition with the then référée, praying that the trustée be required 
to deliver to him the spécifie articles claimed under the poor debtor 
exemption, and also "that the homestead exemption of two thou- 
sand dollars be applied to the creditors of the petitioner as to whose 
debts the petitioner has waived the benefit of his homestead ex- 
emption." On the next day the référée, upon proof that the bank- 
rupt was a householder, made an order reading, inter alia: "It is 
ordered that said homestead exemption of $2,000 be, and the same 
is hereby, allowed him, subject, however, to the rights of the credit- 
ors whose claims waive the benefit of said exemption to subject 
the same to the payment of their debts." From this order the 
trustée has appealed to the court. 

No question is made in this case as to the bankrupt's right to 
the spécifie articles claimed under the "Poor Debtor's Law" (sec- 
tion 3650, Code 1887). The contest is as to the homestead exemp- 
tion. Under the Virginia law (Const. art. 11 ; Code 1887, § 3630 
et seq.), a householder is entitled to set apart and hold exempt 
real and personal estate, or either, to an amount not exceeding 
$2,000 in value. 

The following sections of the Code of Virginia are hère of interest : 

"Sec. 3631. How Exemption of Real Estate Secured. In order to secure the 
benefit of the exemption of real estate under the preceding section, the 
householder shall, by a wrltlng signed by him and duly admltted to record, 
to be recorded as deeds are recorded, In the county or corporation wherein 
such real estate, or any part thereof, is, déclare his Intention to elalm such 
benefit, and sélect and set apart the real estate to be held by him as exempt, 
and describe the same with reasonable certainty, aflixing to the description 
his cash valuation of the estate so seleeted and set apart. Equitable as 
■well as légal estâtes may be so seleeted and set apart." 

"Sec. 3639. How Set Apart in Personal Estate. Such personal estate shall 
be seleeted by the householder and set apart in a writing signed by him. 
He shall, in the writing, designate and describe with reasonable certainty, 
the estate so seleeted and set apart and each parcel or article, aflixing to 
each his cash valuation thereof; and the said writing shall be admltted to 
record, to be recorded as deeds are recorded, lu the county or corporatioix 
wherein such householder résides." 
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"Sec. 8642. VîTieii the Bbcemptlon may be Set Apart The roal or Personal 
estâtes whioh a taonsebolâer, bis wldow, or mlnor chlldren are entltled to 
h6ld as exempt, may ^e, s^t apart at any tlme before the same is subjected 
by sale or otherWise undsif iudgment, decree, order, exécution, or other légal 
procesis." 

"Sec. 8é47. Wàlver of lixémption; Ite Bffect; Form of Waiver. If any 
person sball déclare in à bond, blll, note, or other instrument, by which he 
l8 or m^y .become llable for the payment of money to another, or by a writlng 
thereon or annexed thereto, that he waives, as to such obligation, the exemp- 
tion from liabillty of the property or èstate whlch he may be entltled to 
clalm and bold exempt under the protisions of this chapter, the said property 
or éstaté, Whether prevloiaflly set apart or not, shall be llable to be subjected 
for said obligation, under légal process, in like manner and to the same ex- 
tent as other property or estate of such person." 

The pétition of the bankrupt and the order of the référée bring 
this case under the ruling in Moran's Case (D. C.) 105 Fed. 901, 
affirn^ed in Moran v. King, 49 C. C. A. 578, m Fed. 730. The 
only distinction between the two cases is that hère the "claim" of 
homestead was made in the schedule as fîrst filed. But merely 
claiining a homestead in a schedule is not a compliance with section 
3631 as to real estate, or with section 3639 as to personal property. 
And, asidé from this, the principle laid down by the Moran Case 
is that thèhonjestéàd exemption, will not be allowed where the 
homestead waiver creditors, and not the bankrupt's family, will se- 
cure the benefît of the exemption. Whether this principle be sound 
or not, it is binding on this court in this case. 

The rnlillg of Référée Colernan is reversed, and an order may be 
entered directing the trustée to distribute the fund without regard 
to the claini of homestead. 



SUNSET TELEPHONE & TELEGRAPH 00. v. CITY OF MEDFOED et al. 
(Oircnlt Court, D. Oregon. May 6, 1902.) 

No. 2,714. 

1. liiitoBSSEJs—FBBiS— Taxation. 

AS brdlnance providlng that a téléphone company shall not occupy 
streetïft^thout paying an annuàl license of $100 is a revenue provision 
(the fee ,l()elng manltestly substantially In excess of enough to defray 
expenise Ôf issulng license ànd malntalnlng the régulation), and not au- 
thorized by a charter provision that the council may license téléphone 
compânles uslng the streets, and Sx the compensation tbey shall annually 
pay for suçb license. 

2. TELEPHONE C0MPAKIE8— Usa OF Strbets— Ne-w Conditions. 

Whçre ;a téléphone company has the right to use the streets of a city 
by peépiisBlon of its pfflcers, the dty cannot, after the company has ac- 
cepted the grant and establlshed its plant add a new condition, — ^that it 
pay for the use of the streets. 

E. S. Pillsbury and F. R. Strong, for complainant. 
E. B. Watson, for défendants. 

' BELLINGÊR,. District Judge. This is a suit to enjoin the city 
of Medford iErom removing the pôles and wires of the complainant 
from thé streets of that city, under an ordinance imposing a license 
ùpoii thé' company of $ïoo' per annum, and requiring it to sign an 
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agreement not to charge its customers in Medford more than $1.50 
per month for its service. 

Section 102 of the act of the législature incorporating the city of 
Medford provides that: 

"The clty council shall hâve power to Ileense, regulate or prohlbît telegraph 
and téléphone companles uslng the roads, streets or alleys of the clty and 
road district, and to fix the compensation which such companies shall an- 
nually pay to the city for such license or privilège. But no llcense shall 
grant an exclusive rlght to any such compauy." 

The ordinance complained of provides that no person shall en- 
gage in the téléphone business, or place in or occupy any of the 
streets with its pôles and wires, without paying, for an annual license 
so to do, the sum of $100, and, when this sum is paid, the city re- 
corder shall issue a license to the person, authorizing and permit- 
ting said person or company to engage in the téléphone business 
within said city for the period of one year; that the person or com- 
pany paying said license fee, during the year for which they hâve 
paid such license, shall hâve a right to occupy the streets and alleys 
with his or its pôles and wires, etc. This is a revenue provision, 
and is not within the authority conferred upon the city by its char- 
ter. "The power to license, as a nieans of regulating a business, 
implies the power to charge a fee therefor sufficient to defray the 
expense of issuing the license, and to compensate the city for any 
expense incurred in maintaining such régulation. Whenever it is 
manifest that the fee for the license is substantially in excess of 
what it should be, it will be considered a tax, and the ordinance 
imposing it void." Laundry License Case (D. C.) 22 Fed. 701. 
If the city has authority, under section 102 of the charter, to fix 
the compensation which shall be annually paid for such license or 
privilège to use the roads and streets of the city, then the city might 
hâve required the payment of the sum fixed by the ordinance for 
such use. But it did not do this. From the averments of the bill, 
it appears that the complainant has the right to use the streets of 
the city, by permission of its lawfully appointed ofEcers. If so, the 
city cannot add new conditions to the grant after the company has 
accepted it and established its plant. If by the power to fix com- 
pensation is meant the compensation that the city is to receive for 
the license régulation, the case is within the rule of the Laundry 
License Case (D. C.) 22 Fed. 701, and the compensation to be fijççd 
must not go beyond the expense of issuing the license and main- 
taining the hcense régulation. In short, the city cannot add to the 
conditions upon which the right to use the streets was granted to 
the complainant, and, while it may exact compensation for the ii 
censé, it cannot, under the power given in its charter, make such 
compensation a matter of revenue. 

The ordinance further provides that no person or company de- 
siring to operate any téléphone line within the limits of said city 
shall receive a license so to do until it files its written agreement 
with the city recorder not to charge, either directly or indirectly, 
any greater sum than $1.50 per month to any résident of said city 
for service and use of a téléphone. This provision of the ordinance 
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is not insisted upon by the défendants. Its invalidity îs conceded, 
and it is tfier'efore not necessary to consider it. 
The demurrer to the bill of complaint is overruled. 



THE JOHN I. BRADY. 

THE WILDCROFT. 

(District Court, E. D. Pennsylvanla. Aprll 2, 1002.) 

Nos. 18 and 19 of 1901. 

COLiiisiON— Stbamship AND TuG wiTH Tow Mbeting— Appeoaching Too Nbar 

BEFOBE .CâANOINa COUBSE. 

A steamshlp ànd a tug both lield In fault for a collision between the 
Bhip and barges In tow of the tug, which occurred on the Delaware 
river In the nlght, on the ground that, although the two vessels saw each 
other when a mile apart, each held its course, and approached head 
on, untll they were so close together that the danger of collision between 
them was Immlhent, and In the haste thus made necessary there was a 
confusion of signais, whlch brought about the collision. 

In Admiralty. Suits for collision. 

Curtis Tilton and Robert H. Smith, for the Bertie and Maud and 
the Calvert. 

Henry R. Edmunds, for the John I. Brady. 
Convers & Kirlin, for the Wildcroft. 

J. B. McPHERSON, District Judge. Thèse two libels are brought 
lipon behalf of the schooner barge Bertie and Maud and of the 
barge Calvert, respectively, against the tug John I. Brady and the 
steamship Wildcroft, to l'ècover damages for a collision on the 
Delaware river in the early riight of March 19, 1901, by which both 
barges werè injured.. The libelants déclare that the tug and the 
steàmshjp were alike négligent, while èach of thèse vessels endeav- 
brs to' lay the whole burden of liability upon the shoulders of the 
Other. 

The collision occurred under the following circumstances : The 
tug was; pfoceeding northwardly up the river, not far above the city 
of "VV^lmington, haying in tow four barges in two tiers. The first 
tiér waç composed of the Bertie and Maud and the Calvert, lashed 
together, the Bertie ànd Maud being upon the port side of the Cal- 
vert, and the second tier was composed of the barges Prévost and 
Enterprise. Thè length of the tûg and tow was between 550 and 
600 feet. The' collision occurred at about 10 minutes past 8, upon 
a night, that waS dark, but not misty or foggy. There was nothing 
to prevent an ' tibsèrver frôm seeing the lights of an approaching 
vessel at a distance of at least two miles, and probably farther. 
The tide Wàs flood, and àt the point where the collision took place 
the channel couVse was straight and free f rom obstructions. No 
other vessels were in the neighborhood of the steamship or of the 
tug and her tow. The Wildcroft is a large steel ship, 315 feet long, 
and was drawing 21 feet '6 inçhes. She was on her way down the 
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Delaware, bound for sea, in charge of a licensed pilot. Both ves- 
sels had the proper lights set and burning. The lights upon the 
tow were placed in accordance with rule XI adopted by the board 
of supervising inspectors, which provides that, "when two or more 
boats are abreast, the colored lights shall be carried at the outer 
sides of the bows of the outside boats." The Bertie and Maud car- 
ried a red light upon her port bow, and the Calvert carried a green 
light upon hçr starboard bow, neither barge showing any other side 
light. The steamship and the tug approached each other nearly 
head on, both being westward of the channel course. Each vessel 
had a proper lookout, and each saw the other more than a mile 
away. If the proper maneuvers had been executed, I hâve no doubt 
that a collision would hâve been avoided, for there was abundant 
room and depth of water in the channel for both vessels, and, if 
they had taken due précautions, the accident would not hâve hap- 
pened. A strong wind was blowing from the northeast, and it may 
be that this may hâve had some part in preventing the steamship 
from hearing the tug's signais. As usual, it is impossible to rec- 
oncile the contradictory accounts of the witnesses that were called 
by the respective vessels, and I shall not attempt to discuss the two 
théories in détail. I do not accept either of them as a whole, for it 
seems clear to me that the collision can be explained much more 
simply and more probably than by following either as if it were 
completely Irue. The tug and her tow were certainly upon what 
would ordinarily be the wrong side of the channel, and, although 
there seems to be a more or less prevailing custom for tugs with 
their tows to take the western side of the river at this point, I do 
not think the custom is sufificiently established to furnish an adé- 
quate excuse. Unquestionably, if the tug upon this occasion had 
been upon the right-hand side of the channel, there would hâve been 
no collision, and upon that side I think she should hâve been. It 
was a fault in the tug to hâve been in the wrong place; but, aside 
from this, I think it is plain that each vessel was to blâme for hold- 
ing a nearly head-on course too long. The évidence satisfies me 
that each held this coUrse until they came so near each other that, 
unless signais were precisely and promptly made and obeyed, there 
was great danger of collision. This, as it seems to me, is the true 
explanation of what happened. In the darkness of the night they 
came doser to each other than either vessel supposed the distance 
to be ; and, when the true situation was recognized and each real- 
ized the unexpected péril, a not unnatural confusion of signais occur- 
red, neither vessel being quite certain what was best to be done, 
or what the real intention of the other might be. There is the usual 
conflict of testimony concerning the color of the lights that could 
be seen from the respective vessels; and I hâve little doubt that 
toward the last, when it was impossible to avoid the collision, the 
conflict may perhaps be explained by the fact that each vessel chan- 
ged its course in the hope of escaping the impending disaster. At 
this stage of the afifair it would be useless to apportion the blâme, 
if accurate apportionment be possible The initial fault, as it seems 
to me, — ^a fault for which both vessels are equally liable, — was in 
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âïjpirdatliîng ieach other h.ead on, too close for safety. Apparently 
èadh'^séel éither expected the other to give way, or was confident 
that the passing could be safely accomplished on the course that 
each was holding; the resuit being that when the final effort to 
pass was mâde tnere were rrtistiakes on both sides, iri conséquence 
of which the two barges were injured. Immediately before the col- 
lision took place the tug, by a desperate sheer to starboard, barely 
escaped the stearnship, which broke the hawser leading from the 
tug to thè Bertie and Maud, and struck its starboard bow against 
the port side of the barge's stem, forced its way between the two 
barges, breakirig several of the breast lines by which they were at- 
tached to each other, and struck the port bpw of the Calyert, doing 
injury to that boat also. Some of the witnesses for thé stearnship 
testified that her way had been stopped before the collision took 
place, and that she was actually going astern; but, considering the 
extent of the injury that she inflicted, this testimony seems to me to 
be unreliable. 

For the reasohs given, I am of opinion that both the tug and the 
stearnship were at fault, and that each of the barges is entitled to 
recover from both. As I understand, it is not seriously contended 
that the barges were guilty of négligence ; but, if such a position 
is really taken, I hâve no diflSculty in finding that they were free 
from blâme. 

In each case a deeree may be entered in favor of the libelant. 



BARRETT v. UNITES) STATES. 

(Cfrcult CJourt S. D. New York. February 3, 1902.) 

No. 2,621. 

OtTBTOUS DdTIBS— PEHPOBMraa HOBSES AND DOGS. 

Décision of the board of gênerai appraisers sustainlng the collector In 
refusing to admit perfonùlng horses and dogs free, under paragraph 6S6 
of the tarlff act of 1890, ap "tools of trade," must be affirmed, where the 
only évidence that the animais were In the actual possession of the Im- 
porter at the tlme of Importation conslsts of a vague statement of the 
broker's clerk that the importer came directly to the broker's office on 
the arrivai of the vessel, thongh he dld not know whether he came on 
the same vessel with the anlnials or not, and the Importer talls to pro- 
dUce further évidence, though glven an opportunlty to do so by the board. 

Appeal by the Importer from a Décision of the Board of General 
Appfaisers, which sustained the action of the collector in the assess- 
ment of duty upon Ûie importations in question. 

Albert Comstock, for inlporter. 
Henry C. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge. In April, 1894, the appellant en- 
tered certain performing horses and dôgs, claiming that they were 
free, under paragraph 686 of the tarilï act of Ï890, as "tools of trade." 
The only évidence that the animais were in the actual possession of 
the importer at the tîme of importation consists of a vague statement 
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by the broker's clerk that the appellant came directly to the broker's 
office on the arrivai of the Denmark, although he did not know wheth- 
er he came on the same vessel with the animais or not. The board 
of gênerai appraisers deferred the décision of the case until June 8, 
1897, in order to give the protestant an opportunity to be heard, but 
no further évidence was ofïered, and the board thereupon affirmed 
the assessment of duty. In the absence of any sufficient or satisfac- 
tory reason f6r the failure to produce such évidence, this court would 
not be justified in overruling the décision of the board of gênerai 
appraisers upon mère inference, and their décision is therefore af- 
firmed. 



UNITED STATES V. THOMAS. 

(Circuit Court, S. D. New Tork. January 28, 1902.) 

Internal Revenue— Stamp Tax— Sales of Cokporate Stock— Constitutional 
Law. 

The défendant was Indicted for omittlng to attach the requlred revenue 
stamps, provlded by the war revenue act of 1898, upon memoranda 
of sale of certain shares of railroad stock, wlth intent to évade the provi- 
sions of section 25, Schedule A, entltled "Stamp Taxes," of such act of 
congress. The Indictment was demurred to on the ground that the act of 
congress mentioned Is unconstitutlonal; the défendants contention belng 
that a tax on sales of shares or certlflcates of stock is a "direct tax," and 
that It has not been laid In proportion to the census or enumeration, nor 
apportioned ataong the several states accordlng to their respective num- 
bers. 'Eéld,, that the tax is not a direct tax, not belng a tax upon the 
property Itself, but upon a business, occupation, or transaction, and the 
burden belng upon the persoa who engages In the business of selllng 
shares of stock. 

Henry L. Burnett, U. S. Atty., and William S. Bail, Asst. U. S. Atty. 
Pavey & Moore (Frank D. Pavey, of counsel), for défendant. 

THOMAS, District Judge. The défendant demurs to an indict- 
ment, which charges that he, being a broker in the city of New York, 
sold certain shares of Atchison preferred stock, and omitted the re- 
quired revenue stamps from the mémorandum of sale, with intent 
to évade the war revenue act of 1898. The act provides: 

"Adheslve Stamps. 

"Section 6. That on and after the flrst day of .Tnly, elghteen hnndred and 
ninety-eight, there shall be levled, collected and pàld, for and in respect of 
the several bonds, debentures, or certlflcates of stock and of Indebtedness, 
and other documents. Instruments, matters and thlngs mentioned and de- 
scribed in Schedule A of this act, or for Or In respect of the Velhim, parch- 
ment, or paper upon whlch such Instrument, matters, or thlngs, or any of 
them, shall be written or printed by any person or persons, or party who 
shall make, sign, or issue the same, or for whose use or benefit the same 
shall be made, signed, or Issued, the several taxes or sums of money set 
down In figures agalnst the same, respectlvely, or otherwlse speelfled or set 
forth In the sald schedule. » * ♦ 

"Schedule A. 
"Stamp Taxes. 

"Bonds, debentures, or certiflcates of indebtedness issued after the flrst 
<3ay of July, Anno Domlni elghteen hundred and ninety-elght, by any associa- 
tion, Company, or corporation, on each hundred dollars of face value or 
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fràëOofl tl^éof, flvé cents, and on each Original issue, whether on organiza- 
ttoÈt OT'reorganlzatlon, of cértlficateB of stock by any such association, Com- 
pany,, ; or, corporation, on -eacb hundred dollars of face value or fraction 
thereof, àve cents, and on ail sales, or agreements to sell, of memoranda of 
Sales or deliverles or transfers of shares or cèrtiflcates of stock in any asso- 
ciation, company or Corporation, whether made upon or shown by the books 
of the association, cOmpany, or corporation, or by any assignment in blank, 
or by any delivery, or by any paper or agreement or mémorandum or other 
évidence of transf er or sale ybether entitling . the hoider in any manner to 
the beneflt ôf such stock, or to secure the future payment of- mouey or for 
the future transfer of any stfliék, on each hundred dollars of face value or 
fraction taiereof, two cents: provlded, that in case of salé where the évidence 
of transfer Is shown only by the books of the company the stamp shall be 
placed upon such books; and vp-here the change of ownership is by transfer 
certiflcate the stamp shall be placed upon the certiflcate; and in cases of an 
agreement to sell or wherethe transfer is by delivery of the certiflcate as- 
slgned in blank there shall be made and delivèred by the seller to the buyer 
a bill or mémorandum of such sale^ to whiçh the stampi shall be affixed; 
and every bill or mémorandum of sale or agreement to sell before mentioned 
shall show the date thereof, the name of the seller, the amount of the sale, 
and the matter or thing to which it refers. And any person or persons liable 
to pay the tax as herein provlded, or .anyone who acts in the matter as 
agent or broker for such person or persons, who shall make any such sale, 
or who shall in plirsuance of any such sale deliver any such stock, or évi- 
dence of the sale of any such stock or biU or mémorandum thereof, as herein 
reqnired, without havlng, the proper stamps afflxed thereto, wlth intent to 
évade the foregoing provisions, shall be deemed guilty of a misdemeanor." 

The défendant urges that the statute, so far as hère involved, is 
unconstitutional. He premises that a certiflcate of stock is property ; 
that a tax on the sale of property is atax on the property itself;» 
and from this he toncludes that the actpro vides fdrlevying, vifithout 
apportionment, a direct, and hence irtvalidj tax on such property. 

The statute lays a stamp duty (i) on the bonds, debentures, or cer- 
tiiicâtes of indebtedness isstied by any association, company, or cor- 
poration; (2) on original certificates of stock issued by any such 
body; (3) on ail subséquent sales, or agreements to sell, or memo- 
randa of sales or deliveries or trânsfers of such certificates. 

The présent iïiquiry relates to a tax on a mémorandum or con- 
tract of sale of à certiflcate of stock. What is such certiflcate? It 
is the évidence of the holder's title tO' shares in the property and 
franchises of a corporation. The sale of the certiflcate is a transfer 
of such shares to another person. The' state furnishes facilities 
whereby persons may form a corporation, which may designate the 
îndividualinterests of its members by cèrtiflcates, transférable upon 
its b'ëbks, so as to permit the hôlders.tp manage or direct the busi- 
iiessof, the,, corporation, with'jÇ,uch Uàtiility, privilèges, and immunity 
as the charter and the law; pravide. Congress has declared that 
e^ery person who holds «uch a certiflcate in such artificial body, and 
shall ttansfer by 'éale to anothei- the riéht tp participate in such cor- 
pfcîraliibp and to becorae a m'ember thereof, with the accompanying 
property rights and benefits, shall pay a tax on the contract or trans- 
action whereby the transmission is effected. It is not intended at 
this time to emphasize the benefits and protection afïorded by the 
law to the members of such bodies, and the enhanced value of their 
prôp«rty rights by reason of the facilities afïorded them. In a mat- 
ter bf less importance siich privilège ijvould deserve, at least, consid- 
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eration, but the présent discussion will pursue broader views and 
inquiries. 

The défendant relies upon certain décisions of the suprême court, 
and judicial expressions in the opinions, to wit, that congress may 
not levy a stamp tax on bills of lading of goods exported (Fairbank 
V. U. S., i8i U. S. 283, 21 Sup. Ct. 648, 45 L. Ed. 862) ; nor levy a 
license tax upon an importer (Brown v. Maryland, 12 Wheat. 419, 
6 L. Ed. 678); nor tax sales by auctioneers of imported goods in 
the original packages (Cook v. Pennsylvania, 97 U. S. 566, 24 L,. Ed. 
•1015); nor lay a license tax upon goods not the product of the state, 
but brought therein for sale (Welton v. Missouri, 91 U. S. 279, 23 
L. Ed. 347) ; nor tax a bill of lading for métal shipped from a point 
within, to a point without, the state (Almy v. California, 24 How. 
169, 174, 16 E. Ed. 644) ; nor lay a license tax on drummers selling 
or ofïering for sale goods by sample, and having no licensed house 
of business in the taxing district (Robbins v. Shelby Co. Taxing Dist., 
120 U- S. 489, 7 Sup. Ct. 592, 30 L. Ed. 694). Thèse cases involve 
attempts on the part of the United States to tax exports, or of states 
to tax imports or exports, or to lay taxes on subjects of Interstate 
commerce. They contain statements or holdings that a tax on the 
occupation of importer or exporter is a tax on the goods imported 
or exported; that a tax on a bill of lading of export goods is a tax 
on the goods; that a tax on a vendor of foreign goods is a tax 
on what he sells; that a tax upon sales of imported goods in the 
original packages, payment whereof is obligatory upon the auctioneer, 
is a tax on the goods; and that a tax on the sale of an article im- 
ported only for sale is a tax on the article itself. Brown v. Mary- 
land, 12 Wheat. 444, 6 L. Ed. 678. It will be observed that in each 
instance the subject-matter of the tax was not within the taxing 
p>ower. Hence no tax, direct or indirect, could be laid thereon, un- 
der any disguise whatsoever. The taxation of property other than 
exports is within the power of congress, although the tax must be 
raised in the manner pointed out by the constitution ; that is, "direct 
taxes by the rule of apportionment, and indirect taxes by the rule of 
uniformity." The défendant quotes with some spécial urgency from 
the opinion in Nicol v. Ames, 173 U. S. 513, 19 Sup. Ct. 524, 43 L. 
Ed. 786, where the foUowing portion of the war revenue act of 1898 
is construed: 

"tlpon each sale, agreement of sale or agreement to sell any products of 
irerchandlse at any exchange or board of trade, or otlier simllar place, 
elther for présent or future dellvery, for each one hundred dollars in value 
of said sale or agreement of sale or agreement to sell, one cent, and for each 
additlonal one hundred dollars or fractional part thereof In excess of one 
hundred dollars, one cent." 

It was held that the tax was laid upon the facilities of the ex- 
change, and was valid. Mr. Justice Peckham, in the course of the 
opinion, said: 

"A tax upon the privilège of selling property at the exchange, and of thus 
using the facilities there ofEered in accomplishing the sale, differs radlcally 
from a tax upon every sale made in any place. The latter tax is really and 
practically upon property. It takes no notice of any kind of privilège or 
facility, and the fact of a sale is alone regarded." 
115 F.— 14 
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■ ,!]fhe,4e|end,ant infers from tbis excerpt that a tax upon sales pf 
property'is a direct tax, and învalid unless apportioned. The de- 
feiïdant's,^ allument, so far as baised on the décisions, other thaii 
the last cîted,,may be tested. ïtis that inasmuch as the tax on an 
importer, bill Jof làding of export gbods, sales by auctioneers of im- 
ported good^ïor the importer, vendors of goods from beyond the 
taxing statCi is a tax upon the g;oods themselves, atid invalid, so a 
tax on transfert of property is a direct tax upon the property itself. 
The fallacy pif thîs method of argument quickly appéars. Thus a 
license t^x on the importer of tobacco is a tax on thè goods im- 
ported ; hence, a tax on a dealer in domestic tobacco is a direct 
tax on hia commodity. A license tax by a state upon foreign sales- 
men is a. tax, on the subjects of their sales; hence a fédéral tax on. 
the occupation of a salesman» in the state where he résides, is a 
direct tax on the goods sold by him in that state. A tax on a bill 
of lading of goods for export is a tax on the goods; hence a féd- 
éral tax on a domestic bill of lading is a direct tax on the goods. 
Therefore the . occupations of tobacco dealers, salesmen, and trans- 
portation companies are not subjects of an unapportioned fédéral 
tax, and the taxes laid upon occupations, the selling of property, 
and trades, found in the act of 1898 and earlier acts, are invalid. 
But thç powçr of congress to tax occupations, business, trades, 
transfers of ptopérty, and contracts has long since been recognized. 
Railroad Co. v. Slack, 100 U. S. 595, 598, 25 L. Ed. 647; Pollock 
V. Trust Co., 157 U. S. 429, 15 Sup. Ct. 673, 39 L. Ed. 759. To 
such conséquence does the defendant's reasoning lead. Syllogisms 
should not be fashioned upon judicial expressions detached from 
the particular inquiry at some former time under considération. 
The présent question is whether a statute providing for a tax on 
contracts for the sale and delivery of certificates of stock lays a 
direct tax upon property, within the meaning of the constitution. 
It is a mère truism that a tax, whatever its forih, falls primarily on 
the taxpayer's property, for how otherwise could it be paid? If a 
farraer actually pay a tax for the privilège of folïowing his vocation, 
is not something exacted from his farm, stock, or other property? 
The same is the case if the tax be laid on the sale of thé products 
of the farm. If a railroad company be taxed on bills of lading, 
the tax, when paid, is charged to operatîng expenses, and the re- 
suit is precisely the same as if the tax were laid upon roadbed and 
equipmeht. Yet in no one of the three cases is the tax assessed 
on the property, nor is the property specifîcally subjected to the 
tax. The law commands that, when the owner shall do an act, — ■ 
for instance, the act of selling property, — he, personâlly, in the first 
instance, shall pay a tax. So, if a tax, measured by the proceeds 
of sale> be laid on the privilège of selling articles in an exchange, 
the vendor, in case of sale, will hâve the précise amount of money 
at night as if the tax had been laid upon the sale of property, or 
upon the property itself. In short, the tax, however laid, when 
pàid, burdens the taxpayer's property. But ail this does not prove 
that the tax is direct. A system of taxation upon the sale of prop- 
erty is, in essential éléments, différent from a System that lays ths 
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tax directly upon property. The latter system is certain, because 
the tax is sure to arise and to be paid in any event. There is but 
a single condition requisite to the existence and payment of such 
tax, and that is the existence of the property. The statute is direct 
in its application, and, in theory, payment is inévitable, and to such 
payment principal and income aUke are pledged. But a tax pay- 
able on the sale of property is contingent upon, and is laid upon, 
an event that may never arise, and the tax in the meantime is non- 
existent. For example, a statute providing for a direct tax on a 
parcel of land is, save as delayed by the acts of assessment and 
levy, instant in its opération; and the tax attaches as a lien upon 
the land, from which it may be dissociated only by payment. A 
statute directing a tax on contracts of sale of land is entirely execu- 
tory, and may never be executed, and the estate continues in the 
hands of the owner, without burden or incumbrance. In the case 
at bar the affixing of the stamp awaits the sale, and even then the 
certificate passes without disability to the transférée. Hence no 
burden is laid on the certificate, nor does it ever become liable for 
the payment of the tax. The law simply says to the vendor, "When 
you do an act, you shall pay a tax." Moreover, a provision for a 
direct tax on land at once decreases its bénéficiai value, whether 
it be kept or sold, while a tax on an instrument of conveyance or 
transfer leaves the enjoyment intact. The présent owner and his 
heirs forever may hold the property without diminution of profit. 
In the one case the state, in efifect, seizes the land by the force of 
the statute, and there is no latitude, — no escape from the compulsory 
tribute. In the other nothing is taken away from the enjoyment of 
rights of ownership, save that, in the event of the owner engaging 
in the business transaction of selling or exchanging his property, a 
tax must be paid thereon, taking the form of a stamp duty on the 
indenture, or, if it be personal property, on a bill of sale or con- 
tract. It is simply a tax upon transactions in business activities, 
OT forms of commercial dealings, and may be sustained on several 
grounds. In the first place, the statute may rest upon the power 
of congress to déclare that any person who shall engage in the 
business (that is occupation) of buying or selling certificates of stock 
shall pay a tax measured by the price realized. Is not such a stat- 
ute lawful? The buying and selling of stocks, not by brokers alone, 
but by a large number of persons in every community who profess 
some other main vocation, is an occupation more or less constant. 
This has become a business, — a vocation, — and is amenable to féd- 
éral taxation as such. Thèse persons, maybe, could not be so well 
reached if the statute laid a gross duty in the form of a license tax 
on the individual trader in stocks. But in any casé congress has 
the power to distribute such tax upon each item of business falling 
under the traffic. For if it may lay a tax of $ioo on the vocation 
of buying and selling stocks, it may lay a tax on the sale of stocks 
at the rate of 2 cents "on each hundred dollars" sold. The prin- 
ciple that justifies an impôst of $10 per annum on a baker supports the 
right to lay a tax of a fraction of a mill on the sale of each loaf of his 
bread. The principle that underlies the power, and not the peculiar 
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form of its exercise, is regarded. Therefore it îs not an answer 
that the instance charged may hâve been the only transaction of 
the dealer. 

How many sales of certificates are necessary to constitute the busi- 
ness of 9 vendor of certificates, — s, lo, 20, or i, — and at what state 
of his sales will his business be sufHciently apparent to compel the 
dealer to stamp his transactions ? At what point in his business 
career does the statute become constitutional ? The act of 1898, 
like that of 1862, provides for a tax on many and varied occupa- 
tions. How many items of business may a person do under each 
vocation, and so far forth escape the tax? How many instances of 
sales must the government show against a défendant to establish 
the validity 6i the statute as to him? A tax is laid upon retail ven- 
dors of tobacco. May a person sell tobacco now and then without 
paying a tax? So a tax is placed upon the vendors of liquor, but 
may a person escape compliance with this tax upon the plea that the 
transaction was his fîrst, second, or some other in numerical order, 
and that he did not sell liquor for a business ? Is the answer that 
the ofifender never did it before a défense against the charge of vio- 
lating the revenue statute? If such be the law, a tax may not be 
placed upon the occupation, business, or selling, of liquors, tobacco, 
or stock, or any other thing, consumable or nonconsumable, except 
under the necessity, in case of attempted enforcement, of proving 
beyond a reasonable doubt that the vendor had made sufficient sales, 
so that it may be inferred that it was his regular vocation, and that 
he was engaged uniformly in the business. In that case the statute 
would become valid or invalid as the jury might détermine. The 
law is that he shall not pursue a certain business without paying 
the tax, and, if congress may validly déclare that, it may déclare 
that he shall not, untaxed, do any of the business acts that fall 
within the occupation. A person pursues a business or vocation, 
whether or not he announces it as his profession. It is what he 
does, and not what he professes, that détermines. It seems to be a 
political, rather than a judicial, function, to détermine what shall 
constitute a business. 

But it may be answered that an unapportioned tax may not be 
laid upon sales of property unless the tax, in whole or part, may be 
shifted to another. Such rule would preclude a tax upon occupations. 
Aside from that considération, the ultimate incidence of the tax has 
been very sparingly employed in the solution of questions similar to 
the one now before the court. The discussions and opinions of 
political economists are useful for the instruction of legislators in 
enacting, rather than for judges in the interprétation of, statutes, 
and the judgments of the court hâve often disregarded the conclu- 
sions of the i systematic writers. For instance, Mr. McCulloch 
(McCul. Tax'n, p. 181) states, "Duties on coaches, carriages, 
* * * fall wholly on those by whom they are used, and cannot 
be shifted to any one else." But the suprême court decided that a 
tax on carriages was indirect in its nature. Hylton v. U. S., 3 Dali. 
171, I L. Ed. 556. In Veazie Bank v. Fenno, 8 Wall. 533, 19 L. 
Ed. 482, it was determined that an act of congress (14 Stat. 146) 
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which provîdes "that every national banking association, state bank, 
or State banking association, shall pay a tax of ten per centum on 
the amounts of the notes of any state bank, or state banking asso- 
ciation, paid ont by them," did not lay a direct tax, within the mean- 
ing of the constitution. Mr. Chief Justice Chase said: 

"Much diversity of opinion bas always prevalled upon the question, what 
are direct taxes? Attempts to answer It by référence to the définitions of 
political economists hare been frequently made, but wlthout satlsfactory re- 
Bults. The enumeration of the différent kinds of taxes whlch congress was 
authorlzed to impose was probably made with very little référence to their 
spéculations. The great worlj of Adam Smith, the flrst comprehensive treatise 
on political economy in the English language, had then been recently pub- 
lished; but in this work, though there are passages which refer to the char- 
acteristic différence between direct and indirect taxation, there Is nothing 
whlch affords any valuable light on the use of the words 'direct taxes' In 
the constitution. We are obliged, therefore, to resort to historical évidence, 
and to seek the meaning of the words in tlie use and in the opinion of 
those whose relations to the government, and means of knowledge, war- 
ranted them in speaklng wlth authority." 

After such historical références, the learned chief justice adds: 

"This review shows that personal property, contracts, occupations, and the 
like, hâve never been regarded by congress as proper subjects of a direct 
tax," 

In Knowlton v. Moore, 178 U. S. 41, 82, 20 Sup. Ct. 763, 44 L. 
Ed. 969, Mr. Justice White said: 

"It is true that in the Income Tax Cases the theory of certain economists, 
by which direct and indirect taxes are classlfled with référence to the ablllty 
to shift the same, was adverted to. But this disputable theory was not the 
basis of the conclusion of the court. The constitutional meaning of the 
Word 'direct' was the matter decided. Considering that the constitutional 
rule of apportionment had its origln In the purpose to prevent taxes on 
persons solely because of their gênerai ownership of property from being 
levled by any other rule than that of apportionment, two things were de- 
cided by the court: First, that no Sound distinction existed between a tax 
levled on a person solely because of bis gênerai ownership of real pioperty, 
and the same tax imposed solely because of his gênerai ownership of personal 
property; secondly, that the tax on the income derived from such property. 
real or personal, was the légal équivalent of a direct tax on the property 
from which said income was derived, and hence must be apportioned. Thèse 
conclusions, however, lend no support to the contention that it was de- 
cided that dutles, imposts, and excises, which are not the essentlal équivalent 
of a tax on property generally, real or Personal, solely because of its owner- 
ship, must be converted into direct taxes, because it is concelved that it 
would be deraonstrated by a close analysis that they could not be shifted 
from the person upon whom they first f ail." 

In Nicol V. Ames, 173 U. S. 519, 19 Sup. Ct. 522, 43 L. Ed. 786, 
the tax was measured precisely by the sum realized on the sale, and 
fell on the vendor or vendee, under the same économie law that 
would govern in the case at bar, for the law does not change ac- 
cordingly as the same shares may be sold within or without an ex- 
change. The curious investigator will find much instruction, and 
gather no little suspicion of the doctrine qf political economists as 
guides to constitutional interprétation, if he will consult Prof. Selig- 
man's article on the "Shifting and Incidence of Taxation," in the 
Publications of the American Economie Association (volume 7, p. 6, 
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et seq.). The narration of the disagreements, past and présent, oî 
thèse tbeorists, may leave him in doubt whether the usual tax as- 
sessed uppn real property is not, after ail, indirect. 

At this point the history of the taxation of contracts will be con- 
sidered, and proper inference drawn therefrom. It does not appear 
from thé discussion of counsel or the opinions in the Pollock Case 
that contracts were the subject of direct taxation prior to the adop- 
tion of the constitution, nor that economists or jurists hâve char- 
acterized them as such. But shortly after the formation of the 
national govemment a System of laying stamp duties upon such 
contracts was inaugurated. By chapter ii of the act of July 6, 1797 
(i Stat. 527), a stamp duty was placed on "bonds, bills, * * * 
foreign or inland bill of exchange, promissory note, or other note 
for the sectlrity of money * * * any certifîcate of a share in 
any insurance company, or any certifîcate of a share in the Bank 
of the United States, or of any state, or other bank" (section i). 
Chapter 53 of the act of August 2, 1813 (3 Stat. -jf), similarly laid 
a tax on any bond, obHgation, or promissory note or notes not is- 
sued by any bank, companies, or banker, as aforesaid, discounted 
by any such bank, company, or banker, and on any foreign or in- 
land bill or bills of exchange above $50, and having one or more 
indorsers. Chapter 119 of the act of 1862 (12 Stat. 479), laid a tax 
upon bank checks, inland bills of exchange, drafts, or orders for 
the payment of money, certifîcates of stock in any incorporated com- 
pany, certifîcates of àeposit, broker's note, or mémorandum of sale 
of any goods or merchandise, . stocks, bonds, exchange, notes of 
hand, real estate, or property of any kind or description, issued by 
brokers, or persons acting as such, also any "deed, instrument, or 
writing, whereby any lands, tenements, or other realty sold shall 
be granted, assigned, transferred or otherwise conveyed to, or vested 
in, the purchaser or purchasers, or any other person or persons, 
by his, her, or their direction"; also any "lease, agreement, mémo- 
randum, or contract for the hire, use, or rent of any land, tenement, 
or portion thereof"; also any "mortgage of lands, estate, or prop- 
erty, real or personal, heritable or movable, whatsoever, where the 
same shall be made a security for the payment of any definite and 
certain wm of money ; * * * also any conveyance of any lands, 
estate or property, whatsoever, in trust to be sold or otherwise 
converted into money, which shall be intended only as security," 
etc. Hence it is seen that from an early period in the history of 
the national life the power has been exercised of imposing a stamp 
duty upon personal obligations, certifîcates of stock of corpora- 
tions, bonds, notes, and similar securities discounted at banks, and 
at a later period upon similar obligations, as well as upon convey- 
ances, leases, mortgages, broker's notes, or memoranda of sale of 
stock, bonds, goods, or merchandise. In ail this there has been 
full acquiescence, and the power of the government has been so 
thoroughly recognized that in Knowlton v. Moore, 178 U. S. 41, 
59, 20 Sup. Ct. 755, 44 L. Ed. 969, Mr. Justice White met an ob- 
jection to the power of the government to lay the taxes there in- 
volved by saying: 
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"Conveyances, mortgages, leases, pledges, and, indeed, ail property, and 
the contracts whlch arlse from Its ownershlp, are subject, more or less, to 
State régulation, exclusive in its nature. If the proposition liere contended 
for be Sound, sucli property, or dealings in relation thereto, cannot be taxed 
by congress, even in tlie form of a stamp duty. It cannot be doubted that 
the argument, when reduced to its essence, demonstrates its unsoundness, 
slnee it leads to the necessary conclusion that both the national and state 
governments are devested of those powers of taxation which from the fouuda- 
tion of the govemment, admlttedly, hâve belonged to them." 

And well might the learned justice use such vigorous expression, 
for stamp duties hâve been uniformly upheld. In Attorney Gen- 
eral V. Insurance Co., 3 App. Cas. 1090, there is helpful discussion. 
The judgment of the privy council states: 

"The single point to be decided upon this is whether a stamp act— an act 
imposing a stamp on policies, renewals, and receipts, wlth provisions for 
avoiding the pollcy, renewal, or receipt, in a court of law. If the stamp Is 
not afflxed — is or is not direct taxation? Now, hère agaln we find words used 
■which hâve either a technical meaning, or a gênerai, or, as it is sometlmes 
called, a 'popular,* meaning. One or other meaning the words must bave; 
and, in trying to flnd ont their meaning, we must hâve reeourse to the usual 
sources of information, whether regarded as technical words, words of art, 
or words used in popular language. And that has been the eotirse pursued 
by the court below. First of ail, what is the meaning of the words as 
words of art? We may consider their meaning either as words used in the 
sensé of political economy, or as words used in jurisprudence in the courts 
of law. Taken in either way, there is a multitude of authorlties to show 
that such a stamp, Imposed by the législature, is not direct taxation. The 
political economists are ail agreed. There is not a single instance pro- 
duced on the other side. The number of instances cited by Mr. Justice 
Taschereau (In the court below) in his elaborate judgment it is not neces- 
sary hère to do more than refer to. But surely, If one could hâve been 
found In favor of the appellants, It was the duty of the appellants to cali 
their lordships' attention to it No such case has been found. Their lord- 
ehips therefore think they are warranted In assuming that no such case 
exlsts. As regards judiclal interprétation, there are some Bngllsh décisions 
and several American décisions on the subject, many of which are referred 
to in the judgment of Mr. Justice Taschereau. There, again, they are ail one 
way. They ail treat stamps either as indirect taxation, or aa not being direct 
taxation." 

It will now be înquired why a government that has power to lay 
an indirect tax upon a bond for the payment of money may not 
lay the same tax upon the sale; that is, the act of transferring, or 
(and) the contract for transferring, the bond from one holder to 
another. What is there so inherently différent in the contracts as 
to enable a court to afïirm the validity of the tax in one case, and 
to deny it in the other? Both are contracts. Both are founded 
upon the same presumable considération. Both are business trans- 
actions involving a contractual relation. If A. issue his promissory 
note to B. for $1,000 upon receiving that sum from B., and B. agrée 
to sell it to C, and accordingly does deliver it to C. for $1,000, 
upon what possible theory may the fédéral government place an 
unapportioned tax on the transaction between A, and B., and be 
denied the ability to place a hke tax on the transaction between B. 
and C. ? The only conceivable answer is that the premise is faîse, 
but this would deny the power of congress to lay the usual stamp 
tax on bills or notes. Passing to another assumption, if A., a cor- 
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poration, issue shares of stock to Ë. for $i,ooo upon receipt of that 
sum, and B, contract to sell them to C, and accordingly does de- 
liver them to C. for $i,oOo, upon what theory may the court affirm 
the power of the fédéral government to lay an unapportioned tax 
upon the transaction between A. and B., and deny the povver to lay 
a like tax upon the transaction between B. and C? Is it because 
A. is a corporiation, and the tax is upon the corporate privilège? 
Does not the state gfive the privilèges of the corporation to the 
stockholders, and, if the government may tax one privilège, may 
it not tax the other? Membership in a corporation created by the 
State is ari artiiîcial privilège, similar, if not equal in degree, to that 
in an incorporated exchange, and the benefits of incorporatidn are 
the only advantages conferred by the state in the latter case ; and 
to the opportunities afforded in both cases the national government 
is an entire stranger. Again, if the fédéral government may lay 
an unapportioned tax upon indentures whereby land is conveyed, 
why may not a like tax be placed upon contracts for sales of stock? 
One class relates to the sale of land, and the other to the sales of 
shares. There is no intrinsic différence. If the tax is on the cer- 
tificate, so it is on the land. If one transfer is given the protection 
fîowing from registration, so is the other. If the tax shifts in one 
case, in which case does it shift? One contract carries the land; 
the other, ttiiiniments of titles to shares. It is difficult to under- 
stand why spéculations or investments in stock should be exempted 
from, and exchanges or sales of real property exposed to, a stamp 
tax. It is illogical to alBîrm that an unapportioned tax upon one 
contract, for example, for the payment of money, is valid, and a 
tax upon a contract to sell property is invalid. Both tax an obliga- 
tion, — one to pay money fOr property received or to be received ; 
one to exchange property for money. Thus, by looking at the inner 
nature of the transactions, it is found that ail hâve the essence of 
contracts, and that it is wpon the contract, as embodying a business 
transaction, that the tax is laid. Whether, upon the sale of stock, 
the stamp is required to be placed upon the books of the company 
where the transfer is shown, on the transfer certificate, or on a 
mémorandum of sale, the tax is upon the business or act of making 
a légal contract; and the basis of the power is precisely the same 
as that which justifies a tax upon bills, notes, or certificates of shares 
as originally issued, or contracts of conveyance. Congress may tax 
contracts in àny form. It may tax contracts to buy certificates, or 
contracts to sell the same. As to such buying or selling, it was 
said in Treat v. White, i8i U. S. 264, 269, 21 Sup. Ct. 61 r, 613, 45 
L. Ed. 853, where this very statutory provision was involved, "The 
power of congress in this direction is unlimited." In Knowlton v. 
Moore, Mr. Justice White adopted the following définition: "Di- 
rect taxes bear immediately upon persons, — upon the possession 
and enjoyments of rights. Indirect taxes are levied upon the hap- 
pening of an event or an exchange." Thereupon it was demon- 
strated that an inheritance or legacy tax is laid upon the trans- 
mission of property. But what is "transmission" but the transfer 
of title by one person to another, vesting possession at the time 
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when the enjoyment of the first holder or owner ceases by the ter- 
mination of his life? If the donor efïected the same distribution of 
his property in his lifetime, would not congress hâve equal power 
to tax it? The assumed right of the fédéral government to lay 
death duties has no less remote basis than the highly theoretical 
and practically unknown power of the state government to seize 
and confiscate the property of an unolïending citizen who dies, leav- 
ing heirs or donees. But the basic theory upon which such tax 
rests does not change the fact that it is imposed upon the transfer 
of the title of the property. The state has the power to regulate 
the use of property, and to direct under what reasonable Hmitations 
sales thereof shall be made. As a basis of taxation, this power 
inures to congress quite as much as does the power to regulate suc- 
cessions. The conception that the state niay theoretically confiscate 
property at the death of the owner, but may only regulate its use 
and sale during his life, points to a différence in degree of authority. 
The power of the state to regulate is a true and genuine dominion. 
It is constantly exercised. It furnishes some real basis for taxa- 
tion. The power to appropriate a decedent's property is the merest 
spéculation, which no civilized state would ever venture to use. The 
tax in question falls precisely within the définition stated by Mr. 
Justice White, because it relates to the act of sale, which act has 
two constituent éléments, — an agreement to sell, and conséquent de- 
livery. The two constitute an event upon which the tax takes ef- 
fect. This event is a business transaction. As such, congress has 
taxed it ; and, as regards the power to do so, it is immaterial whether 
there is one event isolated, or many events aggregated, so as to 
constitute a person's uniform or usual vocation. It may be of in- 
considerable importance whether an apportioned tax upon sales of 
property could be collected. Unlike a state, congress, having in 
view the necessities of maintenance, must fix upon a gross sum, 
and exactly apportion it. If this sum were laid upon the sales of 
property, the allotment to New Yorkmight be exceeded, while in 
Dakota la deficiency might arise. For the succeeding year the de- 
ficiency must necessarily be included in the gross sum to be raised, 
whereby it would resuit that under a new apportionment the amount 
of deficiency in Dakota would be apportioned anew to the states, 
and collected therefrom. Hence it would happen that the states 
meeting their allotment might, and probably would, make up the 
deficiency of others, and the very theory of apportionment would be 
violated. The excess in New York and the deficiency in Dakota 
would raise equally embarrassing questions. While the question of 
inconvenience or impossibility of placing a tax upon sales of prop- 
erty does not prove that the tax is indirect, it illustrâtes that it is 
based upon contingent events, and not upon property; and that, 
in the uncertainties attending it, is unlike known, direct taxes. 

It is désirable to summarize the foregoing views. (i) The ex- 
pressions in the cases, where no tax was valid, that a tax on vendors 
or occupations or shipping bills was a forbidden tax on the com- 
modities, would, if applied to instances where the taxing power has 
been uniformly recognized, vitiate the same. (2) In whatever form 
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a tax is laid, îts payment must be primàrily from the taxpayer's prop- 
erty, and iii this sensé the same is the subject of the tax. (3) A stat- 
ute providing for a direct tax, with certainty, burdens by lien, or gen- 
erally, the taxpayer's property, and, in theory, appropriâtes, pro 
tanto, his incdiliè, and incumbers his principal, while a statute pro- 
viding Î6r à tax cri sales interrupts no enjoyment of property, makes 
no exaction from principal or income, beyond placing a tax upon 
a transaction aftending the disposition of property, to wit, the con- 
tract for the sale and the act of transfer ; but in the présent case the 
certificates pàss unafifected to the vendee. (4) The right to tax a 
pursuit, occupation, or business involves the right to tax the same, 
in whatsoever limited degree it is adopted and followed, so that a 
right to tax one for carrying on the business of selling shares of 
stock involyés the power to tax thfe sale of a single share of stock; 
that is, a tax on venders may be limited to a single instance of vend- 
j"g-" (s) The right to lay an unapportioned tax on sales is net 
limited to sales of commodities, whereby the tax may be shifted, in 
whole or in part ; and the conflicting views of the economists should 
influence the législature, and not cônstrain the courts. (6) The his- 
tory of législation shows similar instances where, after the adoption 
of the constitution, the power was exercised to tax contracts for the 
payment of money and the transfer of property, and the genuine 
nature of such contracts is the same as the subject of the act in 
question. The validity of such taxes is illustrated by their long and 
uniform ehforcement by the court. (7) Taxes on sales or transfers 
of property are indirect, within the holdings of the suprême court. 
(8) The fact that the tax is difEcult, if not impossible, of apportion- 
ment, indicates that it is based upon contingent events, and quite 
unlike the tax usually conceived as direct. 

The defendant's contention, seemingly, is that, in the procession 
of constitutional interprétation, some reason has just now appeared 
that should awaken the courts to a fundamental error, of which ail 
men for a century hâve been profoundly unconscious. But such at- 
tention as is due the inquiry from the trial court conlirms the wis- 
dom of the past, and the po\)er of congress to lay the tax. 

The demurrer should be overruled. 



THE ROBERT DOLLAR. 
(District Court, D. Washington, N. D. April 2, 1902.) 

1 Makitimb Liens— Supplies— DbfEnsb bt Chabtbebr. 

A charterer who bas obtained necessary supplies on the crédit of the 
ship, In violation of his agrpement wlth the owner In the charter party, 
cannot plead such agreement to defeat a lien by the credltor. 

2, Same— Statb Statuths- Constitutionalitt. 

State statutes glvlng liens on shlps for necessary repairs or supplies 
fumished on the crédit of the vessel, whlch are enforceable by process 
In rem, in a court of admlralty, as arising under maritime contracts, 
cannot be classed as laws intended to impose burdens upon Interstate 
or forelgn commerce, and for that reason held unconstltutlonal, thougU 
applied to foreign ships, but their purpose and effect, llke liens given by 
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the gênerai maritime law, are to facilltate commerce by enabling tlie 
ship to obtain the tbings necessary to the prosecutlon and completion 
of her voyage. 

8. SaME— ApPLICABIIilTT TO FOREIGN ShIPS— WASHINGTON StaTUTES. 

The statuts o£ Wasblngton (1 HIU's Code, § 1678), which makes every 
master, consignée, or person having charge of the construction, al- 
tération, repair, or equipment of any vessel an agent of the owner for 
the purpose of contracting debts on the crédit of the vessel, is applicable 
to foreign vessels obtaining repairs or supplies In ports of the state, as 
well as to domestic vessels. 

4 Same— Necessauy Sdpplies— Bar Fixtcres and Supplies. 

Bar supplies and fixtures furnished to a vessel are not necessaries, for 
the price of which a suit in rem against the vessel may be maintalned, 
under the twelfth admlralty rule. 

In Admiralty. Suit in rem to recover the contract price for sup- 
plies furnished to the steamship Robert Dollar, by the libelants, in 
Alaska, upon the order of the master, and also to recover for sup- 
plies and equipments furnished by the intervening libelants, at Seat- 
tle, at the request of a charterer in possession, who was obligated by 
the charter party to pay ail expense bills and return the ship free 
froni liens. The charterer alone appears as claimant, and défends 
on grounds stated in this opinion. Decree for libelants and inter- 
vening libelants, except as to bills for fixtures and supplies required 
for, and consumed in conducting, a bar. 

Preston, Carr & Gilman, for libelants and intervening libelants. 
Hoyt & Haight, for claimant. 

HANFORD, District Judge. It is shown by the uncontradicted 
évidence in this case that, while the Robert Dollar was being oper- 
ated as a carrier of freight and passengers between Seattle and Nome 
and other places in Alaska, it was necessary for her to replenish 
her supplies of coal and water at Dutch Harbor, both in going 
north and returning; that her master did not hâve money to pay 
her bills for thèse necessaries ; and that upon his request the libel- 
ant furnished coal, water, and provisions to the steamer, which were 
necessary for her use and to feed her passengers and crew; that 
neither the owner nor charterer had any crédit at Dutch Harbor; 
and said supplies had to be obtained on the crédit of the ship. Thèse 
are the conditions under which, by the maritime law, a lien becomes 
attached to a ship, and the only semblance of a défense to this part 
of the case is made upon the ground that by the charter party it 
was agreed between the owner and the charterer that the latter 
should pay ail the bills incurred in operating the vessel during the 
period for which she was hired, and should, at the expiration of said 
period, return the vessel to her owner free from liens. It is not 
pretended that the libelant had actual knowledge of this stipulation 
in the charter party; but it is claimed that the fact that the vessel 
was chartered to the Alaska & Pacific Steamship Company had 
been announced in newspapers, and was generally known among 
merchants and shipping men, and that the captain had possession 
of a copy of the charter party ; so that if the libelants had made in- 
quiry they might hâve become informed with respect to its condi- 
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lions. Thçre are two reasons why this défense cannot prevail. In 
the fifst place, the indebtedness was incurred by the master of the 
ship, whp, was appointed by the owner, and whose authority was 
ample to àfcrogate the agreement whenever it became necessary to 
do so in order to enable the vessel to get on and complète her voy- 
age. The second reason is that this défense is not available to the 
charterer. Liens for supplies upon chartered vessels, in favor of 
creditors to whom notice has been given that the owners hâve 
parted with their possession relying upon agreements that the char- 
terers will keep them free from liens, are not permitted, because 
the pledging of the crédit of a ship under such conditions would be 
fraudulent, and the courts hâve refused to recognize such fraudu- 
lent claims in cases in which the owners hâve appeared to défend 
against them. But when a charterer obtains supplies on the crédit 
of a ship in violation of a promise made to the owner that he will 
not do so, he has no right to plead his own broken promise to defeat 
his creditors. Each of the intervening libelants furnished goods 
which were necessary for supplying and equipping the vessel at 
Seattle, upon requests from the managing ofïicers of the Alaska & 
Pacific Steamship Company, the charterer, and as the charter party 
does not confer authority to pledge the crédit of the vessel, thèse 
creditors must rely upon the statutes of this state, and not upon the 
gênerai maritime law. The statute makes every master, consignée, 
contractor, subccxntractor, builder, or person having charge, either 
in whole or in part, of the construction, altération, repair, or equip- 
ment of any vessel an agent of the owner for the purpose of con- 
tracting debts upon the crédit of the vessel. 2 Ballinger's Ann. 
Codes & St. § 5953; i Hill's Code, § 1678; The Del Norte (D. C.) 
90 Fed. 506; The North Pacific, 40 C. C. A. 510, 100 Fed. 490; 
The South Portland, 40 C. C. A. 514, 100 Fed. 494. This law is 
gênerai in its terms, applying to ail steamers, vessels, and boats 
having occasion, within this state, to obtain supplies or new equip- 
ments on crédit; but in vièw of criticisms which hâve been made 
upon the décision of this court in the case of The Del Norte, and 
of the décision of the United States circuit court for this district 
in the case of McRae v. Dredging Co., 86 Fed. 344, it is now con- 
tended in this case, and in other cases which hâve recently been 
argued and submitted and are now under advisement, that the 
statute is inapplicable to vessels not owned within the state, for the 
reason that it is not within the power of the législature of any state 
to create maritime liens, or amend the laws affecting liens upon 
vessels not owned by citizens of the same state, because vessels 
are instruments of Interstate and foreign' commerce, and liens upon 
such vessels are burdens upon Interstate and foreign commerce, 
and répugnant to the clause of the constitution which confers upon 
congress the power to regulate commerce between the states and 
with foreign countries, and with the Indian tribes. In a new book 
on arlmiralty law the learned author expresses his belief that, when 
the question shall be presented to the suprême court in such a man- 
ner as to render its décision necessary, it will hold that state stat- 
utes creating liens on vessels "only apply to the rights of materîal 
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men against domestic vessels." Hughes, Adm. pp. m, 112. As 
the suprême court has not given any intimation to justify the au- 
thor's expectations, any mère conjecture is useless. Subordinate 
courts must décide according to their best judgment, and présume 
that the suprême court, when it cornes to pass upon the question, 
will render a true décision, based on sound reasons. Therefore con- 
sidération must be given to the constitution and laws of the United 
States, the decisons of the suprême court by which the same hâve 
been expounded, and the gênerai principles of jurisprudence of this 
country. The following are some of the reasons which hâve corne 
into my mind as being applicable, and of controlling force, in the 
décision of the question now presented: In the first place, the 
nature and limitations of valid statutes creating liens upon vessels 
should be kept in mind The maritime law gives liens for necessary 
supplies and repairs to a foreign ship, for a purpose ; and that pur- 
pose is to give wings and legs to ships to enable them to get on 
and complète their voyages for the good of ail concerned, by mak- 
ing the crédit of the ship available to procure necessaries. The 
St. Jago de Cuba, 9 Wheat. 409, 6 L. Ed. 122. Statutory liens, 
which are enforceable by process in rem in the admiralty courts of 
this country, hâve the same purpose and efïect; for the fédéral 
courts take cognizance of suits in rem to enforce liens given by 
local statutes only when the lien is asserted as an incident of a mar- 
itime debt, for necessary supplies or materials furnished, or for 
repairs or labor on the crédit of the ship. The Lottawanna, 21 
Wall. 558-009, 22 L,. Ed. 654; The North Pacific, 40 C. C. A. 510, 
100 Fed. 490. Therefore it is error to treat statutory liens enforce- 
able in admiralty as burdens upon commerce, or to class them with 
laws intended to interfère with freedom of commercial intercourse. 
It is next to be observed that the place of résidence of the owner 
of a ship, or of a railroad, has nothing whatever to do with fixing 
the relationship of such property to interstate or foreign commerce. 
A ship employed as a carrier of passengers or merchandise upon 
public waters within a state, towards their destination, within the 
State or elsewhere, is as much an instrument of interstate and for- 
eign commerce when her owner résides within the same state as 
she can possibly be, when the owner's place of résidence and her 
home port is in another state or any foreign country. Any law 
which discriminâtes in favor of nonresident shipowners is equally 
as obnoxious to the principles of justice and the requirements of 
fair trade as a law which discriminâtes against nonresident ship- 
owners, and it cannot be prestftned that the suprême court, in affirm- 
ing the validity of statutory liens incidental to maritime contracts, 
ever contemplated that the laws creating such liens must be se 
construed as to make them unfair. Another important considéra- 
tion is that, if the interstate and foreign commerce clause of the 
constitution is potent to shield foreign vessels from liens provided 
for by state laws to secure debts incidental to maritime contracts, 
the same rule of construction, if carried to its logical séquence, 
would annul ail state laws providing légal process for the collection 
of debts contracted by nonresidents in commercial dealings with 
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inhabitants of the state ; for if a lien upon a shîp is a burden upon 
commerce, the levying of at^ exécution for tlie satisfaction of a 
judgmènt tipon the cargo of a ship or any consignment of merchan- 
dise brought into the state from another state or a foreign coun- 
try, to be sold in the course of trade, is also a burden upon com- 
merce, and has a tendency equally as strong to discourage commer- 
cial ventures^ Whether merchandise can be attached and sold for 
a debt of the owner pursuant to the laws of the state in which it is 
situated, when the owner is a citizen and résident of a différent 
state, is not at this time a debatable question. , Nearly that précise 
question, though it was stated difïerently, was passed upon by the 
suprême court in the case of Green v. Van Buskirk, 7 Wall. 139- 
152, 19 Iv. Ed. 109, which was an action commenced in a court of 
the state ôf New York, by a citizen of New York, against another 
citizen of the same state ; and the question was whether the plain- 
tif? or the défendant had acquired a prior lien upon 41 iron safes 
in Chicago, owned by a debtor of both parties, who was also a citi- 
zen and résident of the state of New York. The plaintifï claimed 
under a chattel mortgage. The défendant caused a writ of attach- 
ment to be issued, and a levy made thereunder, after the date of the 
mortgage, but prior to the t-ecording of that instrument. Under 
the laws of New York the mortgage was effective from the time 
of its' delivery, and the plaintifï, as mortgagee, acquired a lien supe- 
rior to the attachment, but under the statute of Illinois the mort- 
gage did not become a lien until it was fîled for record in that state; 
therefore, it was subordinate to the attachment. The suprême court 
reversed the dècison of the higbest court of the state of New York, 
and held thàt the statutes of the state in which the property was 
situated were controlling. Walworth v. Harris, 129 U. S. 355, 366, 
9 Sup. Ct. 340, 32 L. Ed. 712, is a case in point, and the décision 
of the suprême court in that case is to the effect that cotton pro- 
duced in the state of Arkansas, and subject to a landlord's lien there, 
under a statute of Arkansas, upon being sent to market at New 
Orléans, bècame subject to a lien in favor of the consignée for ad- 
vances and incidental charges under a statute of the state of Louisi- 
ana, and that the Louisiana lien was paramount to the Arkansas 
lien, on the ground that when the property was imported into thé 
state of Louisiana it became subject to the laws enacted by that 
state. In this the court reaffirmed its rulings in several cases cited 
by Mr. Justice Miller in the opinion of the court, which he deliv- 
ered. I coriSider that the Interstate commerce clause of the con- 
stitution cannot now be extended to exempt the property of non- 
resident owners from the claims of c'reditors under state lien laws, 
or writs of attachment, or other judicial process, without destroy- 
ing principles which hâve become fixed under the sanction of a line 
of décisions of the suprême court ; and I believe that a departure 
from those principles now would be disturbing, and injurious to the 
business interests of the country. I think that the suprême court 
has declared its position on this subject in the tweifth admiralty 
rule. As originally promulgated, that ruie provided that where the 
local law gives a lien for repairs and supplies or other necessaries 
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furnished a domestic ship, the creditors might proceed to enforce 
it as in the case of a foreign ship. By an amendment to the rule 
in 1859, the right to enforce local lien livfs in the admiralty courts 
was taken away, but on May 6, 1872, the rule was again amended 
to read as f ollows : 

"In ail sults by material-men for supplies, or repairs, or other necessarles, 
the Ubelant may proceed against the ship and freight In rem, or against the 
master or owner alone In personam." 

And no further amendment or modification of the rule has been 
made. In practice this rule has been construed in harmony with 
the principle that a suit in rem can only be maintained to enforce 
a lien, and when there is no lien the remedy of creditors is confined 
to siiits in personam, but the rule is comprehensive in allowing suit» 
in rem to be prosecuted for the collection of debts for suppHes, re- 
pairs, and other necessaries, when the ship or vessel is subject to 
a lien, whether that lien is given by a local statute or by the gên- 
erai maritime laws. 19 Am. & Eng. Enc. Law, 1105. I think there 
is significance in the fact that when the rule was amended the second 
time, instead of restoring the original phraseology, which limited 
the application of statutory liens to domestic v'essels, the rule was 
recast entirely, and the words indicating a distinction between do- 
mestic ships and foreign ships were omitted. 

It has been often asserted, as if it were an axiom, that a state 
législature has no power to amend or change the admiralty laws, 
nor to create a maritime lien ; but ail the force has been taken out 
of that idea by the décisions of the suprême court. A summary 
of the doctrine of the suprême court bearing upon this subject is 
contained in the opinion of that court by Mr. Justice Gray in the 
case of The J. E. Rumbell, 148 U. S. 1-21, 13 Sup. Ct. 498-503, 37 
L. Ed. 345, and a concise statement of the doctrine is contained in 
the two paragraphs of that opinion which are hère quoted : 

"The settled rules of Jurlsdictlon and practice on this subject were stated 
by Mr. Justice Bradley in The Lottawanna, as foUows: 'So long as eongress 
does not interpose to regulate the subject, the rlghts of materlal men furnish- 
ing necessarles to a vessel in her home port may be regulated in each state 
by state législation. State laws, it is true, cannot exelude the eontract for 
furnishing such necessaries from the domain of admiralty jurisdletion; for 
it is a maritime eontract, and they cannot alter the limlts of that Jurisdiction; 
nor can they confer it upon the state courts, so as to enable them to proceed 
in rem for the enforcement of liens created by such state laws, for it is 
exclusively conferred upon the district courts of the TJnited States. Tl)ey 
can only authorize the enforcement thereof by common-law remédies, or 
such remédies as are équivalent thereto. But the district courts of the 
United States, havlng Jurisdletion of the eontract as a maritime one, may 
enforce liens glven for its security, even when created by the state laws.' 
21 Wall. 580, 22 L. Ed. 654. * * * According to the great prépondérance 
of American authority, therefore, as well as upon settled prlnclples, the lien 
created by the statute of a state, for repairs or supplies furnished to a vessel 
in her home port, has the like precedence over a prior mortgage that is ae- 
corded to a lien for repairs or supplies In a foreign port under the gênerai 
maritime law, as recognized and adopted in the TJnited States. Each rests 
upon the furnishing of supplies to the ship on the crédit of the ship herself, 
to préserve her existence and secure her usefulnesa, for the benefit of ail 
having any title or interest in her. Each créâtes a jus in re, — a right of 
property in the vessel, — existing independently of possession, and arising 
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as soon as the contract Is made, apd before the initiation of Judicîal pro- 
ceediagS to enforce It The contract In each case is maritime, and the lien 
which the law glves to secure It Is maritime in Its nature, and is enf oreed 
in admiralty by reason of its maritime nature only." 

In the case of The Glide, 167 U. S. 606-624, 17 Sup. Ct. 930, 42 
L. Ed. 296, Mr. Justice Gray delive'red another instructive opinion, 
reviewing ail the previous décisions of the court touching the sub- 
ject df jurisdiction to enforce state lien laws by proceedings in rem 
against vessels, and reiterated the déclaration that a lien given by 
a statute of a state to secure a debt created by a maritime contract 
is for ail practical purposes the same as a maritime lien. If a lien 
upon a ship may not be called a "maritime lien" without ofifending 
against acCuracy in the use of terms, still the name is not of vital 
importance, since the suprême court has afïirmed that the nature 
and efïect of liens created by state laws, enforceable in the admiralty 
courts, are the sâttie as liens which hâve their f oundation in the 
System of laws conunonly known as the gênerai maritime law. Sub- 
stantially, and for ail practical purposes, one kind of a lien is as 
much a maritime lien as the other. The most arbitrary of the state 
laws aflfecting commerce and burdensome upon ships are the com- 
pulsory pilotage laws, which authorize licensed pilots to tender 
their services to vessels, and provide that the pilot first to ofifer 
his services to an inward bound vessel may, if he is not required, 
and if his services are declined, coUect half the compensation which 
he would hâve earned if employed. Thèse laws are admitted to be 
regulatiotis of navigation, and of interstate and foreign commerce; 
and yet, so long as congress refrains from enacting laws on the 
subject, thèse local statutes, and the rights and obligations which 
they create, may be enforced by the process of admiralty courts. 
By its décision in the case of Ex parte McNiel, 13 Wall. 236-243, 
20 L. Ed. 624, the suprême court in efïect afïirmed a decree of the 
United States district court for the Eastern district of New York, 
which obtained jurisdiction by attaching a foreign ship for half pilot- 
age fées claimed by the libelant under a New York statute, and the 
concluding paragraph of the opinion by Mr. Justice Swayne contains 
the followïng, broad and comprehensive statement of the rule on 
this subject! 

"A state ItLW, m&f give a sabstanUal right of sueh a character that where 
there Is no impediment àrising from tlie résidence of the parties the right 
may be enforced ;Jh, the proper fédéral tribunal, whether It be a court of 
equity, of admirâfty, or of common law." 

See, also, The' China, 7 Wall. 53-71, ig L. Ed. 67; Homer Rams- 
dell Transp. Co. v. La Compagnie Générale Transatlantique, 182 U. S. 
406-417, 21 Sup. Ct. 831, 45 L. Ed. 1155; Huus v. Steamship Co., 
182 U. S. 392-397, 21 Sup. Ct. 827, 45 L,. Ed. 1146.' 

In this country suits in reni cannot be maintained to recover dam- 
ages for a Personal injury resulting in death caused by a maritime 
tort, when there is no local statute creating a lien upon an ofïending 
vessel for such damages. The Corsair, 145 U. S. 335-348, 12 Sup. 
Ct. 949, 36 E. Ed. 727 ; The Jane Gray (D. C.) 95 Fed. 693 ; Id., 
99 Fed. 582. But the law of the forum, or the law of the country 
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to which an offending ship belongs, may be applied in such cases. 
The Scotland, 105 U. S. 24-35, 26 L. Ed. looi ; The Jane Gray, 
supra ; and if a state law gives a right of action and a lien a suit in 
rem may be brought in the United States district court for the dis- 
trict in which the vessel can be attached to enforce them. Hughes, 
Adm. pp. 202-210. In many cases the fédéral courts hâve held that 
a lien given by a state law for négligence, or a wrongful act causing 
the death of a person, may be enforced by a suit in rem in a United 
States district court. The Oregon (D. C.) 45 Fed. 62. See Id., 158 
U. S. 186, 15 Sup. Ct. 804, 39 L. Ed. 943 ; The City of Norwalk 
(D .C.) 55 Fed. 98; The Willamette, 18 C. C. A. 366, 70 Fed. 874, 
31 L. R. A. 715; Association v. Christopherson, 19 C. C. A. 481, 
7Z Fed. 239, 46 L. R. A. 264; Robinson v. Navigation Co., 20 C. 
C. A. 86, 73 Fed. 883; 8 Am. & Eng. Enc. Law (2d Ed.) 884. 

I cannot hope, and will not attempt, to exhaust the subject in this 
opinion. Ail the matters above set forth confirm my belief that for- 
eign vessels are not exempt from liability under the lien law of this 
state. We must not be blind to the existence of things which are 
obvions, nor ignore conditions which exist, and it is true in fact 
that in spite of théories state lien laws hâve, with the sanction of 
the suprême court of the United States, become ingrafted upon the 
maritime law administered by the fédéral courts in this country, and 
the changes which hâve been made by the state laws adopted in 
practice by the fédéral courts are likely to be permanent. In view 
of what has actually taken place, I hâve no hésitation in holding 
that vessels which are foreign to the ports of this state are, as to 
ail transactions by their masters, owners, and charterers within this 
state, subject to the Habilities created by the statutes of this state 
to the same extent as domestic vessels. 

The libel of F. A. Buck & Co. is for the price of liquors and sup- 
plies for a bar which was conducted on board the Robert Dollar 
for the profit of the charterer. It is always optional with the owner 
of a vessel whether to conduct a bar on board or not, and, as it 
is not essential to the navigation of the vessel, or to the safety and 
comfort of passengers, I cannot regard bar supplies as "necessa- 
ries" in the sensé in which that word is used in the twelfth ad- 
miralty rule. Under that rule, material men cannot sue in rem 
for supplies furnished, other than necessaries. The bill of Fred-, 
erick & Nelson includes an item of $12 for an ice box, which was 
required as part of the bar fîxtures, and therefore not one of the 
"necessaries" for the equipment of the ship as a carrier of passen- 
gers and freight. This item, and the entire bill of F. A. Buck & 
Co., must be disallowed. I fînd from the évidence that ail of the 
other demands of the libelants and the several intervening libelants 
are for necessary supplies furnished upon the crédit of the vessel, 
and constitute valid liens. A decree will be entered for the several 
amounts sued for, with interest and costs, except as I hâve indi- 
cated. 

116 F.— 16 
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MARTIN et al. t. PEOPLE'S BANK OF BUFFALO, N. Y., et al. 

(Circuit Court E. D. North CaroUna. April 21, 1902.) 

1. Appbaij— Law OF OàsB— Ambndino Dkcrek aftbk Affirmancb. 

Wheré a décidée ofthe circuit court has been afflrmed by the circuit 
court of appeals, tbe'^lrcuit court caimot revlew the action of tlie court 
of appeals, qr eijtertala a pétition to amend the decree. 

9. RbS JuDICATA— rV0LUNTASY APPBABANCB ON APFBAI» 

Where, In an action for partition qf real property, the holder of a llf e 
esta te in an, ûndlvlded sbare of the property, who was net a party, vol- 
untarily intervenes and présents hls contention In the circuit court of 
appeals, he la bound by the décision of that court. 
8. Pabtition — Inteebst oi" Lipe Tenant. 

Where a life tenant In an undlvided share of real esta te In North 
Garolina becomes a voluntary party In the circuit court of appeals to 
an action for partition of such property, his rights can be fully pro- 
tected by the circuit court on a sale of the property, under St. N. C. 
c. 214, f 3, providlng that in proceedings for partition of land a life tenant 
may join, and on a sale the Interest on the value of the share of the life 
tenant shall be pa,ld to him annually, or the value of such share during 
hls probable Ufe shall be ascertàlhed and paid to him out of the proceeds 
of the sale. 

This case now cornes up on the pétition of G. H. B. Martin and the 
East Goast Cedar Company. The pétition allèges : 

That on the 28th October, 1898, the East Ooast Cedar Company, bejng one of 
the tenants In common of about 167,000 acres of land In the state of North 
CaroUna, known as the "Blount Patent," filed Its bill of complalnt against the 
other eo-tenants, praying a partition of sald lands. That the East Coast Cedar 
Company and two of the other tenants in common, whose Interests it had con- 
tracted to buy, and ■who unlted wlth it, owned, together, an undlvided interest 
of 18 per cent, of said lands. That the interest of the East Coast Cedar Com- 
pany was one-fifteenth of the said land, derived from it by Charles L. Sticlr- 
ney, who Inherited It from his mother, one of the heirs of Blount, the original 
patentée. That upon the hearing of said cause it appeared ihat John C. 
Stiçknèy, the father of Charles L. Stlckney, was still alive, and that he was 
tenant by the curtesy in this one-flfteenth, as survivor of hls wlfe. That 
after the decree was entered in the circuit court John G. Stlckney conveyed 
this tenancy by the curtesy to George H. B. Martin. That upou the hearing 
In thè Circuit court of appeals of the appeal (of the East Coast Cedar Com- 
pany from the decree of the circuit court) Martin flled hls pétition asking 
leave to Intervene in the cause, and especially asking that hls interest be al- 
lotted to him In severalty. The opinion of the circuit court of appeals was 
filed November 8, 1901, aflîrmlng the judgment of the court below, and dl- 
rectlng tho sale of the property for partition. 49 O. 0. A. 422, 111 Fed. 446. 
That this opinion does not mention the inter\'entlon of 6. H. B. Martin, snd 
decrees the sale of the entire property wlthout provision for the protection 
of his rights. That this decree of the circuit court of appeals Is erroneous, 
in respects to be pointed out hereafter, and wlU greatly Injure the interest 
of the petitioner, who wiU be wlthout remedy. The pétition then states the 
error in the decree in orderlng a sale of the lands instead of an allotment 
In severalty, and dénies the power of the court to direct a sale over his 
protest and objection. The East Ooast Cedar Company joins in this péti- 
tion, baslng its rlght "to ask that the proportionate share of the life tenant, 
Martin, shall be allotted to him in severalty, in order that the Bast Coast 
Cedar Company, the owner of the remainder, may not be snbject to any 
suit or demand of sald Martin, cansed by a fallure to allot hls proportionate 
part to him in severalty." The pétition allèges also that Martin and the 
East Coast Cedar Company hâve entered Into an agreement providlng that 
said life estate may be allotted to him in connection with the estate In re- 
mainder of the East Ooast Cedar Company. The pétition also incidentally 
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calls attention to the fact that the opinion of the circuit court of appeals 
Is based on the presumption that the circuit court appointed oommissioners, 
who went on the land and examined it, and the opinion déclares "that this 
course has been preserved hère, and is approved;" that the examination of 
the record will show that no oommissioners were ever appointed to go on the 
land; and that the decree was made simply on dépositions. The prayer 
of the pétition Is that Martin may be permitted to hâve his pétition of 
Intervention considered and passed upon by the court, so that Ids rights may 
be determined before a sale of the real estate, Instead of leaving It uncer- 
tain whether he is entltled to share in the proceeds of sale or is permitted 
to file his pétition for partition, or whether, by reason of his pétition filed 
in the circuit coUrt of appeals, he is entirely deprlved of ail relief. "Upon the 
filing of this pétition a rule was issued to the other parties to the suit, to 
show cause on a day certain "why the prayer of the petitioner be not 
granted and the decree amended in accordance therewith." The return to 
the rule has been made, and cause has been shown. It appeared at that 
hearing that the petitioners had applied to the suprême court for a rertiorarl 
when the decree of the circuit court of appeals was llled, aud that their 
prayer was refused. 

F. H. Busbee, for petitioners. 

Norris Morey and Jas. E. Shepherd, for respondents. 

SIMONTON, Circuit Judge (after stating the facts as above). 
This court has no right to inquire whether the circuit court of ap- 
peals erred in any particular, nor can it sit in review of that court. 
The petitioners could hâve prayed a rehearing, or could hâve invited 
the review by the suprême court. No inferior tribunal can aflford 
them relief. It follows, therefore, that so much of the prayer of 
the pétition as asks that the decree be amended cannot be enter- 
tained. 

The decree of the court below, in a cause to which the East Coast 
Cedar Company was a party, after a full hearing, determined that 
the partition prayed for by that company could not be made in 
severalty, and could only be efïected by a sale. To that decree John 
C. Stickney, the supposed life tenant, was not a party, and was not 
bound by it. Martin, the présent petitioner, after the decree was 
made, purchased Stickney's interest. He was not bound by the de- 
cree. But having this immunity, he, of his own accord, intervened 
in the cause on appeal, took part therein with the appellants, was 
represented by counsel, and ail points which he then contended for 
and now insists on were presented. The one question before the 
court was, could this partition be efïectually made in severalty, or 
must it be made by a sale and the allotment of shares in money? On 
the one side were tenants holding 82 per cent, of the interest in the 
lands, and on the other side were the shares of the Phénix National 
Bank and Mary H. Brown, which, during the litigation, had been 
purchased by the East Coast Cedar Company, and a share of one- 
fifteenth in the land, the fee in which was in the East Coast Cedar 
Company in remainder, subject to the life estate of Stickney so pur- 
chased by Martin. The contention between thèse two sides was 
heard by the appellate court, and it decreed that a partition could 
only be made by a sale. Intervening as Martin did in the cause, 
he submitted himself to the jurisdiction of the court (Président, etc., 
V. Merritt [C. C] 59 Fed. 6), and is bound by its décision. He 
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made common cause with his tenant in remainder, and between 
them the whole fee was represented. The court below held that this 
estate in remainder must be included in the sale, and could not be 
set apart in séveralty. The court could not decree that the life 
estate be set apart in séveralty without also setting apart in séver- 
alty the estate in remainder. So their fortunes were bound to- 
gether. And when the court ordered a sale of the whole tract, 
against the opposition of the remainder-men and the life tenant, 
the interests of the latter were concluded as well as the former. It 
is true that the petitioner Martin was not mentioned by name. He 
had been admitted into the- case, and had been heard on the same 
side with the East Coast Cedar Company. The court was decid- 
ing a controversy, and in that controversy the affirmative was held 
by the majority co-tenants. Martin was in the company of the mi- 
nority. The controversy was decided against him and his allies. 
The petitioner seems to be apprehensive that his rights will be de- 
stroyed if the prayer of his pétition be not granted. The circuit 
court of appeals simply decided the controversy before it, holding 
that no partition in séveralty could be made, and that the property 
13e sold and the proceeds divided between the parties in interest 
in the proportion of their shares. The cause was remanded for 
such further proceedings as may be necessary. The case having 
been remanded to this court, it appears that the one-fifteenth of the 
land is represented by two of the parties to the cause. Of this one- 
fifteenth the petitioner Martin holds a life estate, and the remainder 
belongs to the East Coast Cedar Company. A sale of the whole 
has been ordered. In the proceedings ordering the sale the life ten- 
ant has joined. Section 3 of the act of 1887 (chapter 214 of the 
Statutes of North Carolina) provides exactly for such a case : 

"Sec. 3. In ail proceedings for partition of land wliereon there is a life 
estate, the Ufe tenant may joln In the pétition or proceeding and on a sale 
the Intéï'est on the value of the share of the life tenant shall be received and 
paid to such life tenant aiimially, or in Heu of such annual interest the value 
of such share durlng the probable life of such life tenant shall be ascertained 
and paid ont of the proceeds to such life tenant absolutely." 

The petitioner, of his own volition, has joined in the proceedings 
for partition. It is true that he did so for the purpose and with the 
hope of setting aside the decree of the circuit court, not only as it 
afifected his own interest, but also as it aiïected the interest of his 
ally, the East Coast Cedar Company. But, having joined in the 
proceedings, he necessarily took the conséquences. So, in the fur- 
ther proceedings ordered by the appellate court, the circuit court 
can provide ample protection for the petitioner, and give him ail 
that the state statute has given to life tenants in the same circum- 
stances. 

The pétition is dismissed. 
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THE OCEAN. 

(District Court S. D. New York. Aprll 2, 1902.) 

Collision— Steam Vessels Ckossing— Violation ov Rulbs. 

A tug, wlth two scows In tow, was passing down East river on a 
course somewhat toward the Brooklyn shore, when she met the steam- 
ship Océan comlng up on a crosslng course, so that the crosslng involved 
danger of collision. The tug having the Océan on her starboard side, it 
became her duty, under articles 19, 22, and 23 of the navigation rules, 
to keep out of the vray, to avoid crosslng ahead, and to slacken her speed 
or stop and reverse. ïhe Océan gave a signal of one whistle, which the 
tug answered by a cross signal, and starboarded in an attempt to cross 
ahead. At a second cross signal the Océan stopped and reversed, but 
too late to avoid collision with one of the scows. Held, that the tug was 
prlmarily in fault for violation of the rules, but that the Océan was 
also In default because, under the spécial circumstances of the case, it 
was made her duty, by articles 27 and 29, to stop and reverse at once, 
on recel vlng the flrst cross signal, i 

In Admiralty. Suit for collision. 

John F. Foley, for libelants. 

Wing, Putnam & Burlingham, for claîmant. 

ADAMS, District Judge. On the ipth day of June, 1901, the tug 
Annie L. took in tow at Port Washington, Long Island, the scow 
Dandy and another scow, both loaded with sand, to be towed to 
the foot of Ninety-Eighth street, North river. The Dandy was on 
a hawser about 25 or 30 fathoms astem of the tug, and the other 
scow was a short distance behind the Dandy. As the tow approach- 
ed the Brooklyn Bridge, between 4 and 5 o'clock in the afternoon, 
the Océan, an ocean-going steamer of about 300 feet in length, was 
seen approaching from a point about a half of a mile below the 
bridge. She was bound, under her own steam, for North Tenth 
Street, Brooklyn, and was accompanied by two tugs, which were 
attending her for the purpose of docking her when she reached the 
pier. The tide was ebb, the wind light, and the weather clear. A 
collision occurred a little below the bridge between the Océan and 
the Dandy, by which the latter was overturned and considerably in- 
jured, and the master, it is alleged, lost some personal eflfects. This 
action was brought by the libelants, who owned both the tug and 
the scow, to recover their damages. The master of the scow joined 
in the libel. 

The Annie L. allèges that when she was somewhat above the 
bridge, on the Brooklyn side of the middle of the river, the Océan 
was seen about opposite Pier 10, on the Manhattan side, coming 
straight up the river, showing her starboard side to the Annie L-, 
which was then showing her starboard side to the Océan ; that she 
blew a signal of two whistles to the Océan, to which the Océan paid 
no attention, but came on the same course and at the same speed ; 
that the Annie L. kept on until about under the bridge, when she 
again blew a similar signal to the Océan, to which no attention was 
paid, and the Océan gradually headed towards the Brooklyn shore 

1 Collision rules, see notes to The Niagara, 28 C. C. A. 532; The Mount 
Hope, 29 C. a A. 368. 
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to cross the bow of the Annie L., with the resuit that she struck 
the scow, with the conséquence stated. 

The Océan allèges that she was proceeding slowly up the river, 
somewhat on the Brooklyn side, on a course parallel witli the shore, 
when the Annie L. and tow were seen three or four points on her 
port bow ; that a tug, with several schooners in tow, was coming 
down nearly head and head with the Océan, and the Océan signaled 
her, with a single blast, that she would pass to the right ; that the 
Annie L., instead of passing the same way, headed more towards 
the Brooklyn shore, whereupon the Océan gave her a signal of one 
blast, to which the Annie L. replied with a signal of two blasts, and 
the Océan then reversed her engines full speed, but the Annie L-, 
crossing the Ocean's bow herself, brought the scow into collision, 
the ebb tide setting her down so that the starboard side of the scow 
came in contact with the Ocean's stem. 

A number of witnesses were examined on each side, and there 
is much contradiction with respect tb the positions of the respective 
vessels and their signais. Out of the confusion I gather the follow- 
ing material facts : The Annie L., with her tow, was near the mid- 
dle of the river above the bridge, but rather on the Manhattan side. 
Though bound down the river, she was headed towards the Brook- 
lyn shore. Ariother tug, the Peck, belonging to the libelant, and 
having a tow similar to the Annie L.'s, was just behind the Annie 
L.'s tow and a little nearer the Brooklyn shore. Another tug, the 
Gypsum King, with a tow of two schooners and a barge abreast on 
a hawser, which had come from Nova Scotia by way of Long Island 
Sound, bound to Staten Island, was also behind the Annie L. and 
her tow, somewhat nearer the Brooklyn shore than the Peck and 
tow. The Océan at this time was coming up the river, somewhat 
on the Brooklyn side of the middle, about head and head with the 
Gypsum King, and having the Peck and the Annie L. a little on her 
own port bow, the respective positions being such that it was the 
duty of the tugs and the Oceail to pass to the right of each other. 
While in this position the Océan blew a signal of one blast, which 
the Gypsum King, after waiting for the Annie h. to answer as the 
head vessel, answered with a similar signal. The Océan then ported 
a little. After this exchange of signais, the Annie L. blew a signal 
of two blasts to the Océan, and starboarded her wheel, without wait- 
ing for an answer, which was shortly given by the Océan in a sig- 
nal of one blast. Shortly after her signal, the Annie L., having then 
changed her position somewhat towards the Brooklyn shore, and 
broadened her heading across the bow of the Océan, blew the Océan 
another signal of two whistles. The Océan answered this signal 
with a signal of one blast, and stopped and reversed, but too late 
to avoid the collision. In the meantime the Peck, which, according 
to her account, had given a signal of two blasts to the Océan, see- 
ing that there was going to be a collision between the Océan and 
the scow in tow of the Annie L., hauled ofï to the starboard, and 
passed the Océan on the Manhattan side. The Gypsum King, how- 
ever, owing to the position of the Annie L. between her and the 
Océan, was unable to comply with the signal she had exchanged 
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with the Océan, and corapelled to turn towards the Brooklyn shore. 
The collision happened probably 800 or 900 feet below the bridge, 
and about 600 feet from the Brooklyn shore. 

It is évident, upon the mère statement of the facts, that the Annie 
L. was primarily in fault for the collision. She had the Océan on 
her own starboard side, and, in view of her attempted maneuver, 
the vessels were crossing so as to involve risk of colHsion. It was 
her duty to keep out of the way of the Océan (Supp. Rev. St. c. 4, 
art. 19), to avoid crossing ahead of the Océan (Id. art. 22), and to 
slacken her speed or stop or reverse (Id. art. 23). She acted in 
direct violation of thèse rules, and the collision resulted. 

The only question in the case about which there can be any doubt 
is whether the Océan was also guilty of a fault which contributed 
to the collision. If she had stopped a little sooner than she did, 
the slight headway which she had at the time of the collision would 
hâve been overcome, and collision would certainly hâve been avoid- 
ed. I do not see how she can escape being implicated in the matter . 
upon her own testimony. The pilot in charge of her navigation 
testifies that he received the cross reply from the Annie L. to his 
first signal of one blast, which he said was designed principally for 
the Gypsum King, as she was in a position to require such a signal, 
but that it was also intended as a notification to the Annie L. that 
he was directing his course to the right. The Annie L.'s first signal 
indicated that she intended to cross the Ocean's bow, and he said 
that, both before and after the signal, the Annie L. was acting in 
pursuance of such intention, yet he did nothing to arrest the head- 
way of his vessel until he heard the second signal of two blasts. He 
said that he first thought there was danger of collision "when the 
Annie L. blowed her two whistles the last time, seeing that she was 
determined to cross me," but he was not justified in waiting until 
that time for precautionary action under the rules. There was risk 
of collision when the Annie L. crossed the first signal and kept on. 
That was the time for the Océan to hâve stopped and reversed (The 
Columbia, 23 Blatchf. 268, 25 Fed. 844), espedally as the compass 
bearing of the Annie L. had not changed to the Océan, and risk of 
collision then existed under the preliminary rule. This case is dis- 
tinguishable from The Delaware, 161 U. S. 459, 16 Sup. Ct. 516, 40 
L. Ed. 771, a case under rules 19 and 23 of the act of 1885, where it 
was held that the privileged vessel was not in fault for failing to 
stop and reverse, in the absence of notice from the burdened vessel 
that she intended to départ from the governing rule. Hère there 
was such notice. As to the Océan, the situation was governed by 
Supp. Rev. St. c. 4, art. 27, requiring her to départ from article 21 
in order to avoid immédiate danger, and by article 29, requiring her 
not to neglect any précaution rendered necessary by the spécial cir- 
cumstances of the case. 

The libelants Murray and Reid, being the owners of the tug and 
tow, are entitled to half damages. The libelant Johnson, who did 
not participate in the navigation, was not in fault, and is entitled to 
full damages. 

Decree accordingly, with an order of référence. 
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DAVIES, TURNER & CO. v. UNITED STATES. 

KNY-SCHBERÉR CX). v. SAME. 

(Circuit Court, S. D, New York. March 14, 1902.) 

Nos. 3,001, 3,004. 

Cdstoms Duties— Catgut and Wohmout— Incltisioiî in Prbe Libt, 

Catgut and wormgut are free from duty under Free List, par. 517 
(30 Stat. 197), as "unmanufactured," and are not classiflable for duty 
under Tariff Act 1897, par. 448 (30 Stat. 193), as "manufactures of catgut 
and wormgut, not speciflcally provided for." 

Appeals from Décisions of the Board of General Appraisers. 

Howard T. Walden, for Davies, Turner & Co. 
Albert Comstock, for Kay-Scheerer Co. 
W. Usher Parsons, Asst. U. S. Atty. 

TOWNSEND, District Judge. The merchandise in question com- 
prises catgut and wormgut, each claimed to be free, as "unmanufac- 
tured/' under the provisions of paragraph 517 of the free list (30 Stat. 
197). They were classified for duty as "manufactures of catgut and 
wormgut, not specially provided for," at 25 per cent, ad valorem, un- 
der the provisions of paragraph 448 of said act (30 Stat. 193). The 
board of gênerai appraisers overruled the protests, and sustained the 
classification of the coUector. 

The sole question is whether the articles are manufactures of catgut 
and wormgut. The eflEect of the décision of the board of gênerai 
appraisers would be to hold that ail catgut or wormgut must neces- 
sarily be manufactured. It is admitted that no cruder form of the 
merchandise than that hère in question is imported. The argument 
based on the history of previous tarifif acts throws but little light on 
the question involved. The opinion of the board of gênerai apprais- 
ers is based on the testimony of a foreigner, — Beisel, — called by the 
government in another case, and who has never been cross-examined ; 
and, while he said that there was a form of unmanufactured catgut, 
called "schok," it is admitted that no one ever saw any of this article 
in this country ; and one of the government officiais testifies that he 
never knew of the importation of any such article. Catgut is pre- 
pared from the small intestine of the sheep by a process of cutting, 
cieaning, and drying. In fact the intestine of the sheep does not be- 
come the catgut of commerce until it has been subjected to this pro- 
cess. Afterwards, when it has gone through an elaborate further 
process of sterilization, increasing its value from ten fold to one hun- 
dred fold, it becomes the manufactured article known as "surgical 
antiseptic catgut." A small sac taken from the silkworm in Spain, 
and stretched, dried, and cleaned, becomes wormgut commercially 
only after it has been thus treated. Single strands, taken from 
bunches of such wormgut, are manufactured into leaders and snells 
for fishing purposes, and stitching material for the use of surgeons. 
As neither of thèse articles is known in any cruder form, and they 
are subsequently manufactured as aforesaid, or become parts of manu- 



EOGERS V. TJNIJED STATES. 233 

factures of gut, such as tennis racquets, they are gut unmanufactured, 
and not manufactures of gut. 
The décision of the board of gênerai appraisers is reversed. 



TJNITBD STATES v. TOPKEN et al. 
(Circuit Court, - D. New York. March 3, 1902.) 

No. 2,908. 

CtlSTOMS DT7TIES'"~"BuCKLES 

Buekles used on shoulder straps of overalls, and whlch are of the 
character of suspender buekles, are not trouser buekles, dutlable under 
Act 1897, par. 412 (30 Stat. 190), as such, but are dutlable under para- 
graph 193 (30 Stat. 167), as articles of steel or iron not spocially pro- 
vided for, at 40 per cent, ad valorem. 

Appeal from a Décision of the Board of General Appraisers. 

D. Frank Lloyd, Asst. U. S. Atty., for the United States. 
W. Wickham Smith, for importers. 

TOWNSEND, District Judge. The merchandise in question com- 
prises certain buekles assessed for duty under the provisions of 
paragraph 412 of the act of 1897 (30 Stat. 190) as "trouser buekles," 
at 5 cents per hundred and 15 per cent, ad valorem, and claimed to 
be dutiable under the provisions of paragraph 193 of said act (30 
Stat, 167) as "articles of steel or iron not specially provided for," at 
45 per cent, ad valorem. The board of gênerai appraisers found 
from the testimony and from the report of the appraiser that the 
buekles are used on the shoulder straps of overalls, and are rather 
of the character of suspender buekles, and are not trouser buekles, 
and accordingly sustained the protest. The testimony taken in this 
court sustains the décision of this question of fact by the board of 
appraisers, and shows that the buekles in question are generally used 
on the suspender strap of the overall, and are not trouser buekles. 

The décision of the board of gênerai appraisers is afifirmed. 



ROGERS V. UNITED STATES. 

(Circuit Court, S. D. New York. February 3, 1902.) 

No. 2,858. 

OcrSTOMS DUTIES — CïIilNDRICAL TUBBS DP GlASS. 

Cylindrlcal tubes of plain glass, In length from two Incbes to ten feet 
whlch are complète as tubes, and are not to be further manipulated by 
glass makers, but are ready for the purposes for whlch they are in- 
tended, are properly dutlable under Act 1897, par. 100, at GO per cent, 
ad valorem, as blown glassware. 

Appeal by the importer from a décision of the board of gênerai 
appraisers which affirmed the classification by the collector of cus- 
toms of the importations in question. 
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Albert Comstock, for appellant. 
D. Frank Lloyd, Asst. U. S. Atty. 

_ TOWNSËND, District Judge. The articles in question are cy- 
lindrical tubes of plain glass, on which duty was assessed at 60 per 
centum ad valorem, as "blown glassware," under the provisions of 
paragraph. 100 of the act of 1897. The importer protested that the 
articles were dutiable at only 45 per cent, ad valorem, as "manu- 
factures of glass not otherwise provided for," under paragraph 112 
of the same act. The original contention of the importer that the 
articles were not blown glassware was not pressed at the hearing, 
and could not be successfuUy maintained, in view of ail the testi- 
mony. The single question, then, is whether the articles are or are 
not glassware. It appears that thèse tubes corne in lengths from 
two inches to ten feet; that they are complète as tubes, and are 
not to be further manipulated by glass makers, but are ready, with- 
out further manipulation, for the purposes for which they are in- 
tended. Thèse purposes are chiefly as gauges or indicators for boil- 
ers. Ail that is necessary is to take the completed tube of the 
appropriate length as imported, and to place it in a métal frame to 
be attached to a boiler, just as might be donc with a glass globe 
or chimney. For thèse reasons, the articles are dififerentiated from 
the glass blanks in U. S. v. Louis Hinsberger Cut Glass Co. (C. C.) 
94 Fed. 645, and Same v. Fensterer, Id., where something further 
was to be done by the manufacturer of glassware in order to fit 
them for their intended use. They are complète glass tubes, and, 
as such, are a commercial article of glassware. 
The décision of the board of gênerai appraisers is affirnied. 



ASHB V. UNION CENT. LIFE INS. CO, 
(Circuit Oonrt, D. South CaroUna. Aprll 11, 1902.) 

1. Removai. of Causes— Diveksitt of Citizbnship— Notice of Application. 
Where, In an action commencée! In a state court, a pétition and bond 
for removai to tlie United States circuit court excluslvely on the ground 
of dlversity of cltizenship are flled, no notice of the application for re- 
movai Is requlred to be glven to the plaintlff. 

a Samb— Ordek of Rbmotal— Eight to Rbvib-w. 

Where, on the flUng of a pétition and bond for removai of an action 
from a state court to the United States circuit court on the ground of 
dlversity of cltizenship, the judge of the state court malses an order for 
such removai, the fédéral court bas no rlght to revlew the order, and 
décide whether tlie Judge had a right to slgn it, especially as no order 
■was necessary, the cause belng removed Ipso facto on the pétition and 
bond belng flled. 

S. Same— FoRBiGK Corporation— Prohibition of Removai- by State Lavts. 

A corporation of one state* doing business in another state under 

license, cannot, by the laws of the latter state, be deprlved of the right 

to remove to the fédéral courts actions against It commenced In the 

courts of the latter state.i 

1 Removai of causes as restricted by state laws, see note to Barling v. 
Bank of Britlsh North America, 1 C. 0. A. 515. 
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4. Samb — Bond— Execution bt Attohnet — Authokitt — Ratification — Mo- 
tion To Rbmand. 

Where, on an application for removal o£ an action from a state to a 
fédéral court, tlie bond was executed by the attorney of défendant, who 
then had no power of attorney so to do, and before a motion to remand 
on the ground that the bond was void a power of attorney ratifylng such 
act was flled, the motion should be denled, 

At Law. 

W. W. Lewis, for the motion. 

Watkins & Thompson and C. E. Spencer, opposed. 

SIMONTON, Circuit Judge. This case cornes up on a motion 
to remand. The record in this case, certified by the clerk of the 
court of common pleas of York county, in which the cause originated, 
contains the following papers : The summons, complaint, order of 
pubhcation, affîdavit, proof of pubhcation, proof of service, pétition 
for removal into this court, order of removal, and bond. The bond 
is dated Febniary 15, 1902, and is approved by the clerk the same 
day. The order of removal is dated September 17, 1901. The mo- 
tion to remand is based on the following grounds : 

1. No notice was given plaintifï that défendant would move the 
State court for an order of removal. No such notice was necessary. 
When the ground of removal is exclusively diversity of citizenship, 
the fîling of the pétition for removal with sufïïcient bond ipso facto 
removes the cause, the jurisdiction of the state court ceases, and 
that of the circuit court of the United States attaches. Kern v. 
Huidekoper, 103 U. S. 485, 26 L,. Ed. 354 ; Steamship Co. v. Tugman, 
106 U. S. 118, I Sup. Ct. 58, 27 L. Ed. 87; Railroad Co. v. Koontze, 
104 U. S. 5, 26 L. Ed. 643. If the diversity of citizenship is denied, 
that fact must be tried in the circuit court of the United States, and 
can be tried nowhere else. It is very proper to go before the state 
court. But, when the sole question of jurisdiction is diversity of 
citizenship, this court décides that question for itself. Stone v. South 
Carolina, 117 U. S. 430, 6 Sup. Ct. 799, 29 L. Ed. 962; Carson v. 
Hyatt, 118 U. S. 279, 6 Sup. Ct. 1050, 30 L. Ed. 167; Crehore v. 
Railway Ce, 131 U. S. 244, 9 Sup. Ct. 692, 33 L. Ed. 144. 

2. Because the Honorable George W. Gage, who signed the order 
for removal, had no jurisdiction to sign the order, he being eut of 
the Sixth circuit, where said cause is pending, not being in an ad- 
joining circuit at the time he signed said order, and there being a 
judge presiding in the Sixth circuit at the time said order was 
signed as aforesaid. The order of Judge Gage is entitled: "State 
of South Carolina, County of York. In the Common Pleas." Full 
faith and crédit must be given to this decree, on its face purporting 
to be an order of the court of common pleas for York county, signed 
by a circuit judge. This court has no right to sit in review of this 
order of the court, and décide whether or not the judge had a right 
to sign it. Besides this, it is immaterial, as the cause was ipso facto 
removed when the pétition, based solely on diversity of citizenship, 
was filed. Taylor v. Rockafeller, Fed. Cas. No. 13,802. 

3. The défendant company having been licensed to do business 
under the laws of South Carolina, and having accepted as part of 
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its polîcy contracts the conditions prescribed by the laws of this' 
State as conditions précèdent to its doing business in this state, the 
said Company has waived its right for vahiable considération to 
remove the pending cause into the United States court. The su- 
prême court of the United States has spoken to this very objection. 
Insurance Co. v. Morse, 20 Wall. 445, 22 L. Ed. 365 ; Railroad Co. 
V. Whitton, 13 Wall. 270, 20 L,. Ed. 571; Doyle v. Insurance Co., 
94 U. S. 535, 24 L. Ed. 148. 

4. In that at the time said order of removal was passed the 
défendant company had not filed with its pétition a valid bond as 
required by the laws of the United States. As has been seen, the 
certified record says that the bond was approved by the clerk Feb- 
ruary 15, 1902, and the order for removal is dated I7th. Plaintifï con- 
tends that the bond given by défendant on removal vras void for this 
reason. It is signed for the défendant by Mr. Thompson, its attorney. 
And at the date of the bond no power of attorney to Mr. Thompson to 
sign for the défendant was shown. In Dennis v. Alachua Co., Fed. 
Cas. No. 3,791, it was held that when the plaintifï is petitioner his 
attorney at law can sign the bond for him. When an agent assumes 
to act for his principal without written or paroi authority to do so, 
the act is not void, but voidable, for the principal can ratify the act, 
and the ratification relates back to the performance of the act. 
"Omnis ratihabitio," etc. So, when Mr. Thompson signed for his 
principal, his act could be repudiated or confîrmed. In the record 
is a power of attorney to Mr. Thompson, executed by défendant, and 
this power of attorney in terms ratifies this act. 

The motion to remand is refused. 



In re VINCENT et al. 

(District Court, D. Vermont. February 13, 1902.) 

HoMESTBAD— Exemption. 

Premlses permanently rented are not kept as a homestead, wltbin V. 
S. S 2179. exempting premlses "nsed or kept" as a homestead.i 

In Bankruptcy. 

V. A. BuUard and Henry Ballard, for claimants. 
E. C. Mower and Max I,. Powell, for creditors. 
R. E. Brown, for trustée. 

WHEELER, District Judge. The Bankrupts are husband and 
wife, and each claiins a homestead ; but the statutes of the state give 
a homestead only to the head of a family, and there is but one 
family, and, of course, but ©ne head of a family. V. S. § 2179. And 
this statute gives or préserves the right to premises "used or kept" 
as a homestead. Thèse premises were not, on the findings of the 
référée, at the time in question, used by the bankrupts as a home- 
stead; nor were they merely temporarily vacated, but were perma- 

1 See Homestead, vol. 25, Cent Dlg. § 41 [e, f, w, x], § 46. 
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nently rented. They were not, therefore, kept as a homestead. 
Keyes v. Bump's Adm'r, 59 Vt. 391, 9 Atl. 598. The keeping must 
arise from visible occupation, as well as from intention; and déclara- 
tions would not be admissible to show intention to keep unless they 
were made in company with and qualifying some act with référence 
to the premises. Eddy v. Davis, 34 Vt. 249. The déclarations ex- 
cluded by the référée were not made near, nor in any way with 
référence to or concerning, thèse premises, but only with référence 
to the city where they were situated. The déclarations were there- 
fore properly excluded. 
Report of référée confirmed, and claim to homestead denied. 



CUSHING V. CHAPMAN et al. 

(Circuit Court, E. D. Missouri, B. D. May 5, 1902.) 

No. 4,409. 

1. Railboad Bonds— Equitable Assignment. 

Plaintlff's asslgnor, In considération of the asslgnment of a judgment 
agalngt a rallroad eompany, received a contract by whlch another rall- 
road company agreed to transfer and dellver to sueh assigner Its flrst 
mortgage bonds, to be tliereafter issued, to the face value of such judg- 
ment, the bonds to be dellvered as soon as practlcable, and as early as 
any issue o( bonds were delivered to any one else In the work of con- 
Btructing the rallway. The judgment was asslgned, aud tliereafter ail 
of the bonds authorized by the issue were Issued, and transferred to 
other parties, under separate eontracts, without the dellvery of any 
bonds to plalntifC's assigner, who asslgned a part of bis clalm therefor 
to plalntiffi. Held, that such contract was a mère promise to pay a debt 
out of a partlcular fund or mass of property to be thereafter created, 
and did not constitute an équitable asslgnment thereof, enforceable 
against the bonds issued.i 

S, 8ame— Charge— Equitable Lien. 

Such contract did not create a charge or équitable lien either on the 
entire issue of bonds so Issued in the hands of subséquent holders, nor 
on any partlcular bonds Issued separately to other parties under separate 
eontracts. 

8. Same— Implibd Contract. 

Where a rallroad company contra cted, lu considération of the asslgn- 
ment of a judgment, to deliver to the judgment créditer certain bonds 
of such rallroad to be thereafter issued. but the contract did uot specify 
any partlcular bonds to be delivered, nor otherwlse give such judgment 
credltor any prier right to his aliquot part of the total issue, and tlie 
company failed to perform its contract, such judgment credltor had no 
enforceable équitable interest in the bonds issued to other parties, but 
was only entitled to reeover the value of the bonds In monev under an 
implied contract 

On Demurrer. 

In 1893 the Tennessee Central Rallroad was organized under the laws of 
Tennessee for the construction and opération of a rallroad between des- 
Ignated peints. Newton & Ce. eontracted for the construction of a portion 
of this road, and flled a mechanlc's lien thereon to secure an account amount- 
ing to $47,000 for such work. The rallroad becoming insolvent, under a 
creditors' bill flled in a court of chancery in Tennessee was placed In the 

» See Asslgnments, vol. 4, Cent Dlg. $ 107, { 111 [b]. 
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hands of a recelver. Newton & Co. obtalned judgment for the enforcement 
of tUelr mechanlc's lien In one of the state cotirts. This judgment was 
presented to the ehancery court admlnlsterlng the property under the re- 
celvérship, whlch recognized the claim, and flxed the order of its payment. 
TJnder the' decree of forecloSiire the court fixed an upset price, to wit, 
$125,000, -whlch the rallroad property was to brlng at the foreclosure sale. 
A new Company was chartered by the parties interested In the Tennessee 
Central Eallroad, whlch was Incorpora ted, as the Tennessee Central Railway, 
for the purposë of buylug In the property at foreclosure sale, and building 
and opéra tlng the old Une, wlth extensions to other points. The bill allèges 
that, by conventlonal arrangement between the syndicate representing the 
new railway and Newton & Co., It was agreed that If Newton & Co. would 
not become cqmpeting bldders at the foreclosure sale, the new company 
would take care of thelr clalm out of the flrst mortgage bonds to be issued 
by the new company for construction purposes to the extent of 47 bonds of 
the face value of $1,000 each. After the purchase of the railroad at fore- 
closure sale, and the exécution of the deed of conveyance therefor, said 
agreement between the Tennessee Central Kailway and Newton & Co. was 
recognized, and the contraet was reduced to wrlting, the controlling provision 
of whlch Is set out in the Opinion of the court. Afterwards the Cumber- 
land Construction Company was organized for the purpose of constructing 
the rallroad, and bonds, secured by a flrst mortgage lien on the railroad 
property, were Issued to the extent of $1,550,000, and placed wlth the Miss- 
issippi Valley Trust Company, défendant hereln, to be dellvered by them 
from tlme to time for the purpose of raising money in the construction of the 
road. The bonds, were afterwards dellvered In part to Naugle, Holcomb & 
Go., subcontractors, for work done in the construction of the road, and the 
others were put up as collatéral securlty for moneys borrowed from some 
of the défendant^, to be used lii the work, of construction, or sold and 
transferred to other parties fdç naoney borrowed for such purpose. The 
sald Tennessee jOeutral Railw;ay falled to carry out its contraet wlth Newton 
& Co. In not deliv€rlng to them the 47 bonds. Newton & Oo., beeomlng 
Insolvent, assigned thelr Interest to différent creditors. Forty of the bonds 
in question, the complainant allèges, were so assigned to him. He brings 
this suit agalnst said Mississippi Valley Trust Company and ail the parties 
who recelved any of sald bonds as aforesaid who are résidents of this 
Jurlsdlctlbn to enforee his alleged équitable clalm' for 40 of sald bonds. One 
Spalding, a citizen of Chicago, III., who bought from Naugle, Holcomb & 
Co. $300,000 of the bonds . recelved by them for construction work, and a 
large number of tlje other bonds so obtalned as aforesaid by some of the par- 
ties who advanced money as above stated, not being wlthln the jurlsdlction 
of this court, Is not made a party hereto. To this bill the défendants hâve 
demurred. 

George A. Mahan and Wm. H. & Davis Biggs, for complainant. 
Boyle, Priest & Lehmann, for défendants. 

PHILIPS, District Judge (after stating the facts as above). With- 
out undertaking to recapitulate ail the facts presented by the amended 
bill, or discussing ail the questions raised by the demurrer, the court 
will briefly state the grounds of its conclusion. The theory of the bill, 
as contended by counsel for défendants, is that the Tennessee Central 
Railway, by its contraet with Newton & Co., under whotti the com- 
plainant claims as assignée, made an équitable assignment and appro- 
priation of 47 bonds, of the dénomination of $i,ooo each, to be issued 
by said railway, to be secured by a first mortgage on the railway prop- 
erty. The contention of complain^nt's counsel is that under the aver- 
ments of the bill Newton & Co., by said contraet, "obtained an équita- 
ble estate or title to forty-seven of said bonds to be fîrst thereafter 
issued, and as soon as issued the railway company held them in trust 
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for Newton & Co." The said 47 bonds, the bill discloses, were to 
be a part of a total issue of $1,550,000, of equal dignity, secured by a 
first rnortgage on the railway's property, as the full Hmit of such 
issue. This claim dépends and turns upon the third paragraph of 
the written contract between the railway and said Newton & Co., 
as f ollows : 

"In considération of said sale and asslgnment [that Is, the assignment of a 
certain judgment Newton & Oo. held against the Tennessee Kailroad Com- 
pany, and assumed by the Tennessee Kailway], the party of the second part 
[the Tennessee Railway] agrées to transfer and dellyer to the parties of 
the lirst part [Newton & Oo.] its flrst rnortgage bonds, to be hereafter issued 
in the construction of its raUway, to the amount of said decree, one dollar 
of bonds, at their face value, for each dollar of the amount of said decree. 
The delivery of said bonds to be made as soon as practicable and as early 
as any issue of bonds are delivered to any one else in the work of con- 
structlng said railway." 

In its fullest import and broadest construction this is an execu- 
tory contract or agreement to thereafter dehver to Newton & Co. 
47 of the first rnortgage bonds to be thereafter issued by the railway 
"in the construction of its railway," and "to be made as soon as 
practicable, and as early as any issue of bonds are delivered to any 
one else in the work of constructing said railway." I understand 
the law to be that a mère promise, however clear or solemn in 
character, to pay a debt out of a particular fund, does not operate as 
an équitable assignment of the fund, and especially so when it is a 
part of a mass of property to be thereafter created. To constitute 
such an équitable assignment, there must be such an actual or con- 
structive appropriation of the fund or subject-matter "as to confer 
a complète and présent right on the party meant to be provided for, 
although the circumstances do not admit of its immédiate exist- 
ence"; that, if the holder of the fund could retain control over it, 
with the power, sua sponte, on his part, to satisfy the promise in 
cash, it is fatal to an équitable assignment. Christmas v. Russell, 
14 Wall. 69, 20 L,. Ed. 762; Bank v. Beal (C. C.) 54 Fed. 577; 
Badgerow v. Trust Co. (C. C.) 74 Fed. 925 ; Ex parte Tremont Nat. 
Bank, 24 Fed. Cas. 184; Foss v. Cobler, 105 lowa, 731, 75 N. W. 
516; Stearns v, Insurance Co., 124 Mass. 63, 26 Am. Rep. 617; Wil- 
liams V. Ingersoll, 89 N. Y. 518; Hicks v. Brick Co., 94 Va. 746, 27 
S. E. 596; Hassack v. Graham, 20 Wash. 192, 55 Pac. 36. 

There is also, from the facts apparent on the face of the bill, an 
insuperable difïiculty in fixing the alleged équitable lien upon any 
spécifie bonds issued by the Tennessee Central Railway, and turned 
over, for a valuable considération, to différent parties at différent 
times, to raise money for the construction of the railwav. It ap- 
pears from the bill that $300,000, par value, of bonds issuea by Ten- 
nessee Central Railway, were delivered to Naugle, Holcomb & Co., 
as subcontractors, for work donc by them in constructing the rail- 
way; and the contract made between the complainant's assigner 
and the Tennessee Railway contemplated that such bonds might be 
issued and delivered to the contracter, as it also contemplated that 
first rnortgage bonds might also be issued and delivered "in the 
work of constructing said railway." It also appears from the face 



240 H5 FEDERAL EEPORTER. 

of the bill that the other bonds issued by the raiiway were put up 
as security and delivered to the Mississippi Valley Trust Company 
in trust to secure $1,550,000, borrowed for the purpose of con- 
structing the raiiway. Thé bonds issued to Naugle, Holcomb & 
Co., tOgether with other bonds, issued and delivered by the raiiway 
as security for moneys borrowed in the work of construction, to 
Chapman and others, the first lenders, were transferred in part to 
one Spalding, of Chicago, 111., who is not a party to this suit. Is 
the complainant entitled to enforce an équitable lien upon ail of the 
$1,550,000 of first mortgage bonds issued by the raiiway? Or is he 
entitled to hâve his alleged lien enforced upon any particular num- 
bers of said bonds, and, if so, upon which particular numbers ? Un- 
der the contract the complaînant's assignor was only entitled to 
the delivery of the bonds "as soon as practicable, and as early as 
any issue of bonds are delivered to any one else in the work of 
constructing said raiiway." Was he entitled to the first 47 bonds 
issued in kind? If so, who holds them? It does not appear that 
they are held by the défendants. If he was not entitled to hâve re- 
ceived the îirst 47 bonds issued, but was entitled to receive 47 bonds 
in order next to those issued and delivered to the first taker, which 
one of thèse défendants holds said 47 bonds ? If this be the proper 
construction of his contract, and the limitation of his rights, upon 
what principle can any of the défendants who do not hold said 47 
bonds be brought into this suit to be held hère while the complainant 
is litigating and establishing his lien upon 47 bonds, unless the bonds 
are held in common by ail the défendants ? If the proper construc- 
tion of the contract be that Newton & Co. became the équitable as- 
signée of, or acquired équitable title tô, 47 bonds, and the complain- 
ant is entitled to fix such charge upon the whole mass of $1,550,000 
of bonds issued by the raiiway, the court will hâve to make ascer- 
taiiiment of the number of bonds held by each taker upon which 
the équitable lien charged is to be enforced, and make an équitable 
apportionment among ail the purchasers of bonds who took with 
notice. As Spalding, who, the bill discloses, holds a large bulk of 
the bonds, is not a party to this suit, no decree made by the court 
could afïect any bonds in his hands, or make any apportionment of 
the loss as to him. In this aspect of the case the court would hâve 
to proceed as tp the défendants before it, and fix the alleged équi- 
table lien or charge upon the bonds held by them, and make an 
équitable apportionment of the loss and burden among them pro 
rata. The learned counsel for complainant, anticipating this objec- 
tion, in his brief asserts that, as ail the takers of the bonds are, as 
to Newtqpi & .Go., tort feasors, théy are jointly and severally liable 
to answer for the injury tô thp extent of their several holdings. But 
undef the allégations of the bill ail the takers of the bonds issued 
by the Tennessee Raiiway are not joint wrongdoers. Naugle, Hol- 
comb & Co., the contractors who did the work on the road, Chap- 
man and others, who made the first loan, and Van Blarcom and the 
National Bank of Commerce, who made the second loan, each took 
under separate, independent contracts, at différent times, acting en- 
tirely independent of each other, without preconcert of action or 
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coramon understanding. Therefore there can be no accountability 
of the several designated classes of takers of the several distinct 
numbered bonds, except for their own individual wrongful act, if 
any; and therefore the bill mitst be multifarious. 

The bill, moreover, discloses that this complainant is the assignée 
of only $40,000 of the claim of Newton & Co. against the Tennessee 
Central Railway; the remaining $7,000 of the $47,000 claim is out- 
standing in the hands of third parties not before this court. To 
which, then, of the 47 bonds, is this complainant entitled? If, un- 
der the contract, his assignor was entitled to hâve issued and de- 
livered to them the first 47 bonds after those issued to Naugle, 
Holcomb & Co., is he to hâve the first 40 of the next 47? And, if 
so, which one of the défendants obtained and holds the particular 
40 bonds? Furthermore, if the contract be construed to mean that 
the Tennessee Central Railway could proceed to issue its bonds 
"in the work of constructing said railway" up to the limit, leaving 
a margin of 47 first mortgage bonds for delivery to Newton & Co., 
in fulfillment of the contract, it would seem to foUow that his spé- 
cifie lien, if he hâve any, could be enforced only against the party 
who took the last 47 bonds with knowledge that Newton & Co. 
were entitled to receive 47 of the whole number of first mortgage 
bonds issued. For it must be conceded that parties advancing 
money to the construction company for building the road, to be 
paid for by the issue of first mortgage bonds, would hâve had a 
perfect right to make such contract, and be entitled to receive first 
mortgage bonds within 47 of the whole number issuable ; and, inas- 
much as there would then hâve remained in the hands of the rail- 
wây's trustée 47 first mortgage bonds, the complainant would hâve 
been compelled to look to them alone for recovery. In other words, 
the défendants who advanced to the construction company the money 
with which to construct the road, to qualify it to give a mortgage 
to secure the issue of bonds, had a perfect right to do so, and take 
the bonds as security, up to the point where the margin was left 
of 47 first mortgage bonds remaining undistributed. As ail the 
first mortgage bonds issued for construction purposes, within the 
limitation, were of equal value and dignity, it was quite immaterial 
to Newton & Co. whether they received the first or last numbered 
47 bonds. And as Newton & Co. had not contracted for any par- 
ticular numbered bonds, I am unable to perceive how it can be main- 
tained that their contract created a charge or équitable lien upon 
the whole mass of bonds issued separately to other parties under 
separate contracts. 

Counsel for complainant, also recognizing the rule respecting 
équitable assignments of a fund asserted in the first part of this 
opinion, seeks to avoid its force by saying that he is not seekinp 
to enforce an équitable lien, "but is asking the court to protect hi: 
alleged équitable title or estate in the bonds in question, which he 
contends is enforceable in equity not only against the Tennessee 
Central Railway, but also against ail subséquent creditors of the 
Tennessee Central Railway, and ail other persons holding or claiming 
^nder the Tennessee Central Railway, as purchasers or otherwise, with 
115 F.— 16 
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notice of such title." In other words, that "he had an équitable 
estate in the bonds," and therefore thèse défendants "must answer 
for the resulting damage, provided they had notice of such title." 
This broad statement includes, the further proposition that the con- 
tract gave to Newton & Cp. a!n undivided équitable interest in the 
whole issue of $1,550,000 of first mortgage bonds. But the con- 
tract does npt say so. Newton & Co. were to receive 47 bonds 
out of a permissible issue bf 1,500, and not before any other bonds 
were issued to any other person, but under terms and circumstances 
that indicated that a large number of such bonds would be issued 
by the ràilroad company to other persons "in the work of con- 
structing such railway," and that this entire number might be is- 
sued as early as those to Newton & Co. Therefore Newton & Co. 
acquired no prior right to their aliquot part of the 47 bonds. In- 
deed, thecontract was in no légal sensé for the sale ol spécifie Per- 
sonal property by the railway to Newton & Co. It was simply 
and purely a contract providing a method for the payment of a 
debt owing by the railway company to Newton & Co., which was 
out of the promissory obligations to be thereafter issued by the 
debtor, seçured by a first mortgage lien on the railway property. 
And because the debtor did not keep his promise, but issued like 
obligations to pay other persons from whom it borrowed money to 
build the road, the disappointed créditer seeks to charge the bonds — 
the promises to pay — ^in the hands of such other creditors with the 
payment of his debt. I know of no précèdent or ruie of law sup- 
porting so broad a proposition. The provision of the contract for 
satisfying Newton & Co.'s debt» for $47,000 by delivering to them 
47 bonds of the first mortgage class was one for the benefit of the 
debtor, to ayoid paying in mpney, as the money would be needed 
in the construction of the road. On failure to so pay it could be 
liquidated in money. C. Aultman & Co. v. Daggs, 50 Mo. App. 
280-289, and cases cited. And that was the implied contract, and, 
as far as thèse défendants are conçerried, it was the complainant's 
remedy, provided ail the bonds had been delivered by and had 
passed out of the hands of the trustée. 
The demurrer to the bill is sustained. 



TOSULA BRIGHT S. S. 00., Limited, r. AMSINCK et aL 
(District Court, S. D. New York. May 2, 1902J 

Màsinb Insdrance— Paktial Loss— Insurkr's Liabilitt. 

In case of a partial loss of goods coyered by a valued marine policy, 
tbe measure of tbe Insurer's Uablllty Is the proportion tvhlch the loss 
bears to the Sound value at the port of discharge. 

Samb— Cabbtino Goods on Dbck— Insuriho PaktiAl Liabilitt— Amocnt 
OF Becovkht. 

Where the owpers of a steamshlp Insured a part only of theIr Uablllty 
for carrylng goods on deck under a valued poUcy redting that the goods 
were valued at the sum for whlch the Insurance was effected, whlch 
■was less than the actual value, on a total loss the Inaurers were llable 
for the amount of the policy, whlch was In the nature of liquidated 
damages, and were not entltled to any déduction by reason of the fact 
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that the shipowners settled thelr llablUty for less than the value of the 
goods.i 

S. SaME— 80BJBCT OF Inbukancb. 

A carrier's llability for carrylng goods on deck Is a proper subject of 
marine Insurance. 

Convers & Kirlin, for libelant. 

Butler, Notman, Joline & Mynderse, for respondents. 

ADAMS, District Judge. This is an action upon a policy of marine 
insurance, issued by the respondents in the city of New York on the 
30th day of March, 1898, to Frank R. Whitson, on account of whom 
it might concern, on 879 barrels of cotton-seed oil, to be laden on 
the deck of the steamer "Ursula Bright" on a voyage from Phila- 
delphia to Rotterdam. The sum insured was $10,000, and the oil was 
valued (premium included) at that sum. The material parts of the 
policy are as foUows : 

"Touching the adventures and périls "wliich the sald ASSUKERS are con- 
tented to bear, and talie upon themselves, in this voyage, they are of the seas, 
men-of-war, flres, enemies, pirates, rovers, thieves, jettisons, letters of mart 
and countermart, reprisais, takings at sea, arrests, restraints, and detain- 
ments of ail klngs, princes, or people, of what nation, condition or quality 
soever, barratry of the Master and Mariners, and ail other périls, losses, 
and misfortunes, that hâve or shall come to the hurt, détriment or damage 
of the said goods and merchandise, or any part thereof. AMB in case of 
any loss or misfortune, It shall be lawful and necessary to and for the as- 
sured, their factors, servants, and asslgns, to sue, labor, and travel for, in 
and about, the défense, safeguard, and recovery of the said goods and mer- 
chandlses, or any part thereof, wlthout préjudice to this insurance; nor 
shall the acts of the insured or Insurers, in recovering, saving and preserv- 
Ing the property Insured, in case of disaster, be considered as a waiver or an 
acceptance of an abandonment; to the charges whereof, the said ASSUREES 
will contribute according to the rate and quantity of the sum herein insured; 
having been pald the considération for this Insurance by the assured. or 
their assigns, at and after the rate of Tvro per cent net • • • Pro- 
vlded always, and it is hereby further agreed, That If the said assured shall 
hâve made any other assurance upon the premises aforesald, prier In day 
of date to this policy, then the sald ASSUREES shall be answerable only for 
so much as the amount of such prier assurance may be déficient towards 
fully coverlng the premises hereby assured. • • •" 

Upon the voyage there was a total loss of the oil by sea périls 
and jettison, and Whitson, by an indorsement on the policy, ordjered 
that the loss be paid to the libelant. The latter sues to recover the 
sum insured. 

Several défenses were at first interposed by the respondents, but 
ail were finally withdrawn excepting one, set up in the eighth article 
of the answer, to the efïect that the respondents are not hable for 
any greater part of the sum insured than is equal to the proportion 
existing between an amount paid by the libelant to the consignées 
of the oil in settlement of a claim of loss through the shipment having 
been made on deck and the true value of the oil, which proportion, 
it is alleged, does not exceed 80 per cent. This défense is based upon 
the foUowing facts: At the end of March, 1898, the steamer was 
loading a gênerai cargo at Philadelphia for Rotterdam, under a char- 
ter party dated December 6, 1897, between the libelant and C. B. 

1 See Insurance, vol. 28, Cent Dig. § 1240. 



2ii 115 FEDERAL REPORTER. 

Richard & Co. Thîs charter did not authorize the shipment of a 
deck load. Whitson, the master of the vessel, was induced, however, 
by the charterers to take the oil on deck upon their engagement to 
procure this insurance as a protection to the vessel and her owners 
against any liability that might arise from the method of shipment. 
It was in conformity with such engagement that the deck load was 
insured in the valued amount of $10,000. By the terms of the bills 
of lading under which the oil was carried, it was stipulated that the 
liability of the shipowner for any loss of oil should be measured by 
the current value of the oil in Rotterdam on the day of the steamer's 
entry at the Custom House. The value of 873 barrels of this oil un- 
der such stipulation was $14,532.64 or i2,986.5s. 

After the arrivai of the steamer at Rotterdam, the consignées of the 
oil instituted proceedings for the recovery of their losses by attaching 
the vessel's freights. Subsequently they sued their underwriters on 
policies which they had taken out, and the Dutch Courts gave judg- 
ment against the underwriters, on the theory that the loss was within 
the insurance against barratry. Actions were subsequently brought 
against the shipowner in London, the libelant hère, in the name of the 
consignées of the oil, but for the benefit and account of the Dutch un- 
derwriters, to recover the amount of the loss from the shipowner, upon 
the ground of its breach of contract in carrying the goods on deck. 
The amount claimed in this proceeding was £3,000, and the libelant 
compromised the action upon the advice of counsel, by payment, on 
the 4th of April, 1900, to the consignées, of the sum of £2,330. 

One of the original défenses was that by the terms and conditions of 
the policy it was provided that, if the assured should hâve made any 
assurance upon the oil prior to the policy issued by the respondents, 
then the respondents should be answerable only for so much as the 
amount of such prior insurance might be déficient towards covering 
the goods insured, and that the parties did hâve other marine insur- 
ance prior in day of date to the insurance in question hère, and tha;t 
consequently the respondents were only answerable for so much of 
the loss, when properly adjusted, as the amount of suçh prior insur- 
ance was déficient. Subsequently, however, this défense was waived, 
and it was agreed that thié insurance should be treated as liability 
insurance. The foUowing stipulation was made to carry out this 
agreement: 

"The respondents being satlsfled that It was the Intent of the brokers 
who applled to them for the policy Of insurance herein to secure the benefit 
thereof to the master and to the shipowner in respect of Uabilities incmred 
by the master, owner or vessel by reason of the fact that certain barrels 
of eotton-seed oU were received and carried on deck when the bills of ladlng 
authorizeâ only carriage under deck. IT IS NOW AGBEED by the parties to 
the action that said policy be considered by the Court as though such intent 
had been speciflcally embodied In it, and that the rights and Uabilities of the 
parties In respect of said policy be adjudged accordingly." 

The respondents now contend that they are liable only for such 
proportion of $10,000, the sum insured, as £2,330, the amount paid 
by the libelant in settlement of the cargo claims, bears to £2,986.53., 
the value of the 873 barrels of oil, which proportion would amount 
to $6,950. For some reason to which my attention has not been 
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called the action in London was for 873 of the total of 879 barrels 
that were lost, but the deficiency would only make a trifling différ- 
ence, and no further considération need be given to it. The re- 
spondents' theory is that when the shipowner effected the settle- 
ment in London, its liability then was £2,986.55., with interest from 
April 18, 1898, to April i, 1900, a total of about £3,351 and as 
it paid only about ôgpi per cent, of the loss, thus saving 30}^ per 
cent., the respondents are entitled to the benefit of the salvage, for 
the reason that the liability is governed by the rule for Computing 
a particular average loss on goods rather than by the rule estab- 
lishing the right of full recovery where the huU of a ship has an 
insured value. 

The doctrine is well established that, in case of a partial loss of 
goods covered by a valued policy, the measure of the insurer's lia- 
bility is the proportion which the loss bears to the sound value at 
the port of discharge (The London Assurance v. Companhia de 
Moagens Do Barreiro, 167 U. S. 149, 171, 17 Sup. Ct. 785, 42 L. 
Ed. 113; International Nav. Co. v. Atlantic Mut. Ins. Co. [D. C] 
100 Fed. 304, 317, 318, 324; Arnould, Marine Ins. [7th Ed.] 340); 
and if this were a case of partial loss of goods, it would seem that 
the recovery should be reduced to the proper percentage of the in- 
sured value. But it was not a partial loss. The goods were a 
total loss, and if the owner or consignée of the goods had taken 
out the insurance he would hâve been entitled to recover the agreed 
value. The insurance, moreover, according to the stipulation be- 
tween the parties, was not upon the goods; it was upon the lia- 
bility of the shipowner incident to the shipment of the goods on 
deck. The insured had no interest in the goods, apart from its 
liability due to the method of carriage ; and the underwriters could 
acquire no interest in the goods by subrogation, as is the case 
where there is a total loss under a valued policy. Association v. 
Armstrong, L. R. 5 Q. B. 244, 248. The ordinary rules governing 
the relations of the parties to the subject of a valued insurance in 
a marine policy apparently hâve no application hère. The intent, 
in view of the stipulation, was to indemnify the insured against a 
particular risk, and the rights and liabilities of the parties must be 
adjudged accordingly. The liability was incurred, and the loss is 
ascertained to hâve been in excess of the stipulated amount of in- 
demnity. The amount of the insurance was determined by the 
amount of the premiums paid (Post v. Insurance Co., 10 Johns 
*79, *84), and it seems that the insured became entitled to recover 
the loss actually sustained, not exceeding the sum stipulated (16 
Am. & Eng. Enc. Law [2d Ed.] 840; 19 Am. & Eng. Enc. Law 
[2d Ed.] 1052). This is the gênerai principle governing insurance, 
except in valued policies of the marine class. Though the form of 
this policy was of a character to fall within the exception, never- 
theless it has been agreed that the form does not express the in- 
tent , and it must be concluded that, as the policy was an open one, 
and designed merely to provide against a breach of the carrier's 
duty, which is a proper subject of insurance (Phœnix Ins. Co. v. 
Eric & W. Transp. Co., 117 U. S. 312, 6 Sup. Ct. 750, 29 L. Ed. 
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873; Califôrnia Ins. Co. v. Union Compress Co., 133 U. S. 387, 10 
Sup. Ct. 365, 33 L. Ed. 730), the recovery is not subject to ré- 
duction because the whole amount at risk was not insured. And 
if it be assumed that the policy was not open, but that it was the 
intent of the parties, under the stipulation, to préserve the valuation 
of $10,000, as covering the interest of the insured and binding both 
parties, the resuit is the same. The object of the Insurance being 
indemnity against loss to the extent of the value of the interest of 
the insured, the âgreement with respect to the value was conclusive 
as to the amount at risk, and stood, by way of liquidated damages, 
in lieu of any proof as to the value of the interest. Watson v. In- 
surance Co., Fed. Cas. No. 17,286 (29 Fed. Cas. p. 433); 19 Am. & 
Eng. Enc. Law, 1048. Where a value has been agreed upon, and 
there has been a total loss, it would be obviously inéquitable to 
permit the insurer to escape from the payment of any part of a 
fixed indemnity, to secure which a corresponding premium was paid 
by the insured, upon a plea that the insured should be compelled 
to stand as constructive insurer of any uninsured value of his lia- 
bility for the actual insurer's benefit (International Nav. Co. v. At- 
lantic Mut. Ins. Co., supra), unless it clearly appears that such was 
the intention of the parties, or some rule of law is shown to exist 
producing the resuit, which the parties must hâve had in contem- 
plation when making the contract. I cannot find that there was 
any intention hère to vary from the sum agreed upon to be paid 
in the event of loss or liability, or that the rule which has been 
invoked, relating to partial loss of goods, should be considered as 
embodied in the contract so as to prevent a full recovery. Per- 
fected proofs of loss and interest were presented to the underwriters 
on the 30th day of June, 1900, and became payable, under the policy, 
30 days thereafter. 

Decree for the libelant for $10,000, with interest from July 30, 
1900. 



In re OAKLETON et al. 

(District Court D. Massachusetts. Aprll 24, 1902.) 

No. 5,880. 

1. BANKKtrpTCT—PARTNERSHiP— Pétition by Onb Partner— Dbfault op Oth- 
ER Partner — Voluntary Pbocbbdino — Intervenins Creditob. 

Under Bankr. Act 1898, | 5, provldlng that a partnershlp may be ad- 
Judged a bankrupt, and General Order No. 8, provldlng that any member 
of a partnershlp who refuses to Joln In a pétition to hâve the partnershlp 
declared bankrupt, shall be entlUed to reslst the prayer of the pétition 
In the same manner as If the pétition had been flled by a credltor of the 
partnershlp, and that notice of the fillng of the pétition shall be glven 
to hlm, where, on the flUng of a pétition by one partner, a copy was 
duly served où the other partner, and he entered no appearance, and was 
defanlted, the proceedlng should be deemed voluntary on the part of both 
partners as against si. créditer who sought to Intervene and contest on 
the ground that the flrm was not Insolvent. 

8. Same— Creditob— RiGHT to Intervene. 

A credltor cannot intervene to oppose an adjudication under an ordi- 
nary voluntary pétition in bânkruptcy by setting up that the petitioner 
Is not insolvent 
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In Bankruptcy. 

William H. Preble, for Carleton. 

Brandeis, Dunbar & Nutter and John G. Palfrey, for créditer. 

LOWELL, District Judge. A pétition was filed by Carleton setting 
out that he was a partner with Freeman in the firm of J. E. Carleton 
& Co., and that the partners were unable to pay their debts in fuU; 
that Carleton was ready to surrender "his and their" property for the 
benefit of their creditors, "and désire to obtain the benefit of the acts 
of congress relating to bankruptcy." No act of bankruptcy was 
alleged. Schedules A, B, C, and D were appended and fiUed out. 
The pétition followed form No. 2 as closely as might be, and was 
similar to that generally used in this district in like case. Pursuant 
to gênerai order 8, Freeman was duly served with a copy of the péti- 
tion. He entered no appearance within the time appointed, and was 
therefore defaulted. An attaching creditor seeks to intervene in order 
to contest the adjudication upon the ground that the firm was not in- 
solvent, that Carleton was not a partner, etc. The history in the 
United States of voluntary pétitions filed by one partner with intent to 
put the firm into bankruptcy appears to be this : 

Section 14 of the act of 1841 provided : 

"That wliere two or more persons, who are partners In trade, become 
Insolvent, an order may be made in the manner provided in this act, eithM" 
on the pétition of such partners, or any one of them, or on the pétition of 
any creditor of the partners: upon .which order ail the joint stock and 
property of the company, and also ail the separate estate of each of the 
partners, shall be taken, exceptlng such parts thereof as are herein exempt- 
ed." 5 Stat. 448. 

This enabled one partner to put ail the members of his firm into 
bankruptcy, provided ail were insolvent. No spécifie provision was 
made for proceedings in which one partner asserted and the other de- 
nied insolvency ; but, so far as outsiders were concerned, the pétition 
was treated as a voluntary one. See Chandler, Bankr. Law, pp. 9, 64 ; 
Ex parte Hall, Fed. Cas. No. 5,919; Ex parte HuU, Fed. Cas. No. 
6,856; Bank v. Johnson, Fed. Cas. No. 133; Ex parte Galbraith, Fed. 
Cas. No. 5,187. 

Section 36 of the act of 1867 provided: 

"That where two or more persons who are partners in trade shall be ad- 
judged banknipt, eltlier on the pétition of such partners, or any one of them, 
or on the pétition of any creditor of the partners, a warrant shall issue in 
the manner provided by this act, upon which ail the Joint stock and property 
of the copartnershlp, and also ail the separate estate of each of the partners, 
shall be taken, excepting such parts thereof as are herelnbefore excepted." 

This section, though much resembling section 14 of the act of 1841, 
yet difïered from it in this : Instead of authorizing one partner to put 
ail the members of the firm into bankruptcy by a voluntary pétition, 
it provided what should happen after ail had been adjudged bankrupt 
upon the pétition of one partner or of a creditor. 

General order 18 dcalt with the matter further, and provided, sub- 
stantially, as in the existing gênerai order 8, that : 

"In case one or more members of a copartnershlp refuse to Join in a 
pétition to hâve the firm declared bankrupt, the parties refusing sball be 
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entltled to reslst the prayer of the pétition In tlie same manner as If the 
pétition had been flled by a créditer of the partnership, and notice of the 
flllng of the pétition shall be given to him in the same manner as provided 
by law, and; by thèse rulçs In the case of a debtor petitloned against; and 
he Bhall hâve the right to appear at the tlme flxed by the court for the 
hearlng of the pétition, and to make proof, if he can, that the copartnership 
Is not inSolvent, or bas not committed an act of banlcruptcy, and to take 
ail other defences which any debtor proeeeded against Is entltled to take 
by the provisions of the act." 

Under this act and gênerai order it was held by many courts that a 
pétition by one partner to put the firm into bankruptcy need not allège 
an act of bankruptcy ; an allégation of insolvency, as in the case of 
a voluntary pétition, was sufficient. In re Stowers, Fed. Cas. No. 
13,516; In re Noonan, Fed. Cas. No. 10,292; In re Hathorn, Fed. 
Cas. No. 6,214; In re Penn, Fed. Cas. No. 10,927. This was said in Re 
Gorham, Fed. Cas. No. 5,624; and in Re Grady, Fed. Cas. No. 5,654. 
It was assumed, more or less distinctly, in Re Bennett, Fed. Cas. No. 
1,314; Id. 1,315; Re Prankard, Fed. Cas. No. 11,366; Re Moore, 
Fed. Cas. No. 9,750; Re Little, Fed. Cas. No. 8,390; Re Smith (D. 
C.) 16 Fed. 465. An examination of the files shows that this was the 
firmly-settled practice in this court under the act of 1867, and that to 
this extent the pétition of one partner was deemed a voluntary pro- 
ceeding, even as against a nonjoining partner. In some other respects 
the proceedings were treated as voluntary. In re Wilson, 2 Low. 453, 
Fed. Cas. No. 17,784. Yet in Metsker v. Bonebrake, 108 U. S. 66, 2 
Sup. Ct. 351, 27 L. Ed. 654, the suprême court held that a case in 
which one partner petitioned and the other partner came in and con- 
fessed himself bankrupt was a case of "compulsory or involuntary 
bankruptcy," within the provisions of St. 1874, c. 390, § 10 (18 Stat. 
180), and Rev. St. § 5128, dealing with préférences. Mr. Justice 
Miller said : 

"We do not doubt that Metsker's was a case of involuntary or compulsory 
bankruptcy wlthln the meaning of this ameudment. The distinction In- 
tended by this language Is clearly between the cases In which the bankrupt 
hlmself and of his own volition Initiâtes proceedings In bankruptcy and 
those In which they are commenced by some one else against him. In the 
one case It is voluntary, and In the other compulsory. It Is not a voluntary 
bankruptcy If the man Is forced Into It against his wlll by his partner, 
any more than by any one else; and It Is compulsory and Involuntary if he 
refuses to Joln in such case, and Is forced Into it, as much as In any other 
enforced bankruptcy." Pages 70, 71, 108 U. S., page 353, 2 Sup. Ct., 27 L. 
B:d. 654. 

Section 5 of the act of 1898 provides that "a partnership, during the 
continuation of the partnership business, or after its dissolution and 
before the final settlement thereof, may be adjudged a bankrupt." 
Nothing is said in the act concerning the niethod or methods by which 
a partnership may be adjudged bankrupt either by voluntary or in- 
voluntary pétition. For direction in this matter, we must tum to gên- 
erai order 8, which is, in substance, gênerai order 18 of the act of 1867. 
Taking the act and the gênerai order and form No. 2 together, it ap- 
pears to me safest to assume that the law regarding partnership péti- 
tions is substantially the same as it was under the act of 1867. Not- 
withstanding the décision of the suprême court in Metsker v, Bone- 
brake, it appears to me that this court is not compelled to hold, either 
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undér the act of 1867 and gênerai order 18, or under the act of 1898 
and gênerai order 8, that this pétition is so far involuntary as to permit 
a créditer of the firm to intervene in order to resist adjudication. See 
In re Murray (D. C.) 96 Fed. 600. As to the petitioner, thèse pro- 
ceedings are purely voluntary. As to him a creditor has no more 
right to intervene than in the case of any other voluntary pétition. As 
to the nonjoining partner, the proceedings are in some sensé involun- 
tary. As to intervention by a creditor, it is most convenient, and most 
consistent with justice and the gênerai scheme of the act, to hold that 
the right "to make ail défenses which any debtor proceeded against 
has a right to make" is confined to the nonjoining partner. If he 
makes no objection, then, so far as adjudication is concerned, the péti- 
tion is to be treated generally as if it were altogether voluntary. Had 
this been an ordinary voluntary pétition by both partners, the creditor 
could not hâve intervened to contest the adjudication. If partners are 
willing to be adjudged bankrupt, whether on the pétition of one or on 
that of ail of them, they are to hâve their way. 

Difificulties may arise in construing either act. For example, the 
court may hâve to consider what défenses are now open to the non- 
joining partner. Under the act of 1867 as has just been stated, the 
pétition needed to allège no more than insolvency, and the nonjoining 
partner might take issue on the alleged insolvency. Under section 1 1 
of the act of 1867, insolvency was necessary to support a voluntary 
pétition. There is no such requirement in the act of 1898, though 
forms Nos. i and 2 both require the voluntary bankrupt to set out his 
inability to pay his debts. This inability may, perhaps, be taken to 
represent insolvency, though inability to pay debts is not the précise 
équivalent of insolvency as defined in section i of the act of 1898. Un- 
der the act of 1867 it was suggested in some cases that one partner 
might put the firm into bankruptcy by a pétition alleging either in- 
solvency without an act of bankruptcy or an act of bankruptcy without 
insolvency. It would be somewhat difificult to apply this theory to the 
act of 1898, and the matter is stated hère only to show that the difïi- 
culties involved in the conclusion hère reached hâve not been over- 
looked. 

It cannot be pretended, indeed, that the resuit thus reached is in ail 
respects satisfactory. The control of a partnership is the most diffi- 
cult and complicated matter with which a court of bankruptcy has 
to deal, and no scheme of administration has yet been devised at once 
perfectly logical and perfectly workable. See In re Wilcox (D. C.) 
94 Fed. 84. For example : (i) To deal with the joint estate in bank- 
ruptcy without at the same time dealing with the separate estate of ail 
the partners, and (2) to refuse to deal with the joint estate in bank- 
ruptcy unless the separate estate of ail the partners is brought under 
the same commission, are courses alike so difïicult that neither can 
be followed to its last logical conclusion. A partnership can be treated 
neither as an entity altogether separate from the partners, nor as 
merely the sum of them. The case at bar illustrâtes this proposition. 

The attaching creditor further contends that, even if this pétition be 
treated as voluntary, yet he is entitled to intervene. The question 
thus presented amounts to this : Can a creditor intervene to oppose 
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an adjudication uhder an ordinary voluntary pétition by setting up'that 
the petitioner is net insolvent ? This is net a case in whicli a person 
manifestly able to pay ail his debts files a pétition in bankruptcy for 
the purpose of embarrassing a particular creditor. In an unreported 
case of that sort this court has held that the creditor may hâve the 
adjudication set aside on the ground that the whole proceeding is a 
fraud upon the act, and an abuse of process, To permit a creditor, in 
an ordinary case, to resist adjudication on a voluntary pétition, or to 
hâve an adjudication once made on such pétition set aside upon the 
ground that the bankrupt was solvent, would introduce endless con- 
fusion. 

Pétition to intervene dismissedj 



DUNTON V. ALLAN DINE S. S. 00., Limited. 

(District Court, B. D. Pennsylvanla. April 10, 1902,) 

No. 58 of 1901. 

CotLisiON— Steam akd Sailino Vksski.8 Meeting vu Foq— Unavoidable Ac- 
cident. 

A collision pccurred at sea, during a thiek fog, between a schooner 
and a steamsbtp, whleh met on nearly parallel courses. Bach heard the 
fog signal of the other, and the steamer at once slowed down to a mod- 
erate speed and proceeded wlth caution, while the schooner, whlch was 
salling closehauled on the port tack at a speed of about two knots, 
kept her course and speed; the wlnd belng very light. The vessels were 
both properly manned and eqtilpped, and had proper lookouts. After 
they slghted each other, when they were about 100 yards apart, the 
steamer dld ail that was possible to prevent collision. Held, that ueîther 
Tessel was chargeable wlth any fault, and that the collision must be 
attributed to unavoidable accident. 

In Admiralty. Suit for collision. 

Curtis Tilton and Robert H. Smith, for libelant. 
Henry R. Edmunds, for respondent. 

J. B. McPHERSON, District Judge. This controversy grows out 
of a collision between the four-masted schooner Lydia M. Deering 
and the British steamship Siberian, owned by the AUan Line Steam- 
ship Company. It took place in daylight, but during a thick fog, at 
half past 6 in the afternoon of June 2, 1901, about 75 miles east from 
the capes of the Delaware. The schooner was carrying 1,300 tons 
of ice from Maine to Washington, D. C. ; and the steamship was 
bound from Philadelphia to Glasgow by the way of St. John's, New- 
foundland, carrying a gênerai cargo. The wind, which was very light, 
was from the S. W. or S. S. W. The schooner was carrying ail her 
sails except her jib topsail, and was closehauled upon the port tack ; 
her course being nearly west, and lier speed about two knots an hour. 
The Siberian is a steamship of 2,454 net tons register, and her course 
upon the day in question was E. by N. }i N. Both vessels were prop- 
erly manned and equipped, and lookouts were stationed upon both, 
although the lookout on the schooner was a boy 17 years old, who had 
only been at sea for 3 months, and was not an experienced seaman. 
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Both vessels were blowing proper fog signais, and each vessel heard 
the signais upon the other as they approached. Owing to the thick- 
ness of the fog, it was impossible for either ship to see the other until 
they came as near as about loo yards, and it was then too late to 
avoid a collision. The testimony satisfies me that, as soon as the 
vessels came in sight of each other, everything that was possible was 
done upon the steamship to avert the threatened disaster. She had 
already slowed down upon hearing for the first time the fog signal 
from the schooner, and this, I think, was her full duty. As the su- 
prême court of the United States has said in The Ludvig Holberg, 
157 U. S. 68, 15 Sup. Ct. 477, 39 L. Ed. 620, "No case has ever held 
that a steamer was obliged to stop at the fîrst signal heard by her, 
unless its proximity be such as to indicate immédiate danger." Clear- 
ly, there was no such indication in the présent case, and the steamship 
was not at fault, therefore, in doing no more than slowing down to a 
moderate speed, and thereafter proceeding with caution. As soon as 
the Siberian saw the schooner, she immediately had her engines put 
full speed astern, and put her helm a-starboard in the efïort to pass 
in safety. The schooner held her course, and in this I am unable 
to say that she was in error; for, if it be true, as was testifled by 
some of the witnesses for the steamship, that the schooner's helm was 
put to port, the resuit would probably hâve been what thèse witnesses 
say that it actually was, namely, to swing the schooner's stern to port, 
and thereby bring her more directly across the bow of the approach- 
ing steamship. The bluff of the Siberian's port bow struck the schoon- 
er's port quarter well aft, and did a good deal of damage. Neither 
vessel, I think, was moving through the fog at a négligent rate of 
speed. The schooner's sails were ail drawing, but the wind was so 
iight that, as I hâve already said, she was not moving faster than 2 
knots an hour, which gave her little more than steerage way ; and the 
steamship had slowed her speed at the first intimation of danger, and 
thereafter proceeded with due caution. 

My conclusion upon the whole case is that the collision was the re- 
suit of unavoidable accident, and that the steamship is not in any de- 
gree responsible for the harm done to the schooner. I think the col- 
lision was due in large measure-^perhaps was altogether due — to the 
well-known difïïculty of determining with certainty in a fog from what 
point signais proceed. The unanimity with which the crew of the 
schooner déclare their ability to fix the précise position of the steam- 
ship from the sound of her whistle, namely, at a half point upon the 
port bow, seems to me to be almost enough to discrédit their story. 
They saw the steamship afterwards in that position, and this may ac- 
count for the harmony in their testimony. But if she had previously 
been heard in that précise direction, — ail hands agreeing about it then, 
as they do now,— the schooner ought to hâve ported immediately, and 
thereby hâve got as far to starboard as was possible. Prompt action 
in this direction on board the schooner would undoubtedly hâve avoid- 
ed the collision, and I beUeve this action would hâve been taken if 
the crew of the schooner had really agreed then, without dissent, that 
the steamship was approaching nearly head on. Certainly the boy 
that was upon the lookout, and declared that in bis opinion a point 
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was 60 degrees, should hâve his testiinony at least carefully scru tinized 
before it is accepted. 

I am of opinion that the libel should be dismissed, but, under the 
circumstances, I shall leave each party to bear his own costs. 



UNITED STATES v. LUEY GUET AUOK. 

' (District Court, D. Vermont March 12, 1902.) 

Déportation of Chinksk — Jurisdiction. 

A proceedlng to déport a caiinese person will be aismlssed where he 
appears to bave been already ordered deported by the commlssloner ot 
another district, the latter baving acquired au exclusive jurisdlctloa of 
the case. • 

Chinese Appeal. 

Fuller C. Smith, for appellant. 
James L. Martin, U. S. Atty. 

WHEELER, District Judge. The appellant appears to hâve been 
ordered to be deported by Commissioner Paddock, of the Northern dis- 
trict of New York, and to hâve been deported thereupon, notwith- 
standing an attempted appeal, which he claims was perfected, and the 
govemment claims was not. If the appeal was perfected there, it 
should be heard there, and the case and the man disposed of there, ac- 
cording to the usual course. If the appeal was not perfected, the 
original order of déportation remains there in full force, to be carried 
out unaffected by the attempt to appeal. The appearance of the man 
in this country again shows either that the order has not been effective- 
ly executed, or that he has returned to this country in violation and 
contempt of it. If it has not been fully executed, the marshal there 
should complète the exécution of it. If he is hère in violation of it, 
the court there should deal with him for that. He is not entitled to try 
his luck in successive districts by appearing in them, but only in one, 
and the one which first takes jurisdiction of him and of his claims of a 
right to remain hère. This court cannot properly déport him or dis- 
charge him, but only dismiss the proceedings, which releases him,, to 
be proceeded with by the authorities of that district as they may be 
advised. 

Proceedings dismissed. 



UNITED STATES v. McELROY. 
(Circuit Court, D. New Jersey. May 16, 1902.) 

Action— FoRM — To Rbcovbb PrxBD Pbnaltt — Dbbt. 

Under 23 Stat. 332, § S, proridlng that a person knowingly asslstlng 

■ the importation of any allen into the United States under a contract to 
perform labor or services therein shall forfelt $1,000, which may be 
fiued for and recovered as debts of like amount are now recorered, and 
aiso on gênerai prineiples, an action for debt Is the proper form f<w tbe 
recovery of such penalty, the sum being certain. 
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9w Bame— Déclaration— Specifïing Service. 

In an action to recover the penalty Imposed by 23 Stat. 332, for as- 
sisting the Importation of an allen Into the United States under a con- 
tract to perform labor or services thereln, a déclaration allegiug that he 
was "to perform labor and services as a workman in a certain factory 
or manufacturing plant of sald défendant, and not as private secretary," 
etc., — negativing the varions specially excepted classes, but not other- 
■wise showing the character of labor or services In which he was to be 
employed,— is insufflcient, belng too gênerai. 

S, Samb— Assistance— Spécification of Acts. 

In an action to recover the penalty imposed by 23 Stat. S32, for as- 
sisting the importation of an allen into the United States under a contraot 
to perform labor or services therein, a déclaration alleging, in the 
language of the statute, that défendant "assisted, encouraged, and so- 
licited" the immigrant, without showing what acts of assistance, etc., 
were rendered, is insufflcient. i 

Sur Demurrer to Déclaration. Action of debt, to recover penalty 
under the acts of congress of 26th of February, 1885 (23 Stat. 332), 
and 3d of March, 1891 (26 Stat. 1084), relating to the importation 
of alien labor. 

Chas. K. Chambers, for demurrer. 
D. O. Watkins, U. S. Atty. 

ARCHBALD, District Judge.^ The form of action in this case 
is good, not only by the statute, which déclares that the penalty im- 
posed for a violation of its provisions may be sued for and recovered 
"as debts of like-amount are now recovered in the circuit court of 
the United States" (Act Feb. 26, 1885 ; 23 Stat. 332, § 3), but also on 
gênerai principles. For while it is, no doubt, true that the action, 
being based on a violation of the statute, sounds in tort (Chafïee v. 
U. S., 18 Wall. 516, 21 L. Ed. go8), yet, as is there stated, "debt Hes 
for a statutory penalty, because the sum demanded is certain." 

But the déclaration is not sufficient, at least in two particulars : In 
the fîrst place-, it ouglut to show the character of labor or service in 
which the immigrant alien is to be employed, so that the court may 
judge whether it cornes within the law. According to the policy which 
dictatcd the enactment, it was designed to keep out cheap, unskilled 
raanual laborers, and not others. Holy Trinity Church v. U. S., 143 
U. S. 457, 12 Sup. Ct. su, 36 L. Ed. 226; U. S. v. Laws, 163 U. S. 
258, 16 Sup. Ct. 998, 41 L. Ed. 151 ; U. S. v. Gay (C. C.) 80 Fed. 
254. Ail that is alleged in the présent instance is that the immigrant 
was "to perform labor and service as a workman in a certain factory 
or manufacturing plant of the said défendant, and not as private secre- 
tary," etc., negativing the varions specially excepted classes. But 
this is too gênerai. There are many kinds of workmen, to any one of 
which it would apply, and it is not too much to ask that the particular 
character of work which the immigrant was employed to do should 
be stated. In the next place, the acts of assistance or encourage- 
ment which constitute the alleged violation of the law, and form the 
basis of the action, should be set out. U. S. v. Craig (C. C.) 28 Fed. 
795; U. S. V. Bornemane (D. C.) 41 Fed. 751 ; U. S. v. Edgar (C. 

t See Alîens, vol. 2, Cent. Dig. § 113 [f]. 2 Specially assigned. 
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C.) 45 Fed. 44; Moller v. U, S., 6 C. C. A. 459. 57 Fed. 490; U. S. 
V. Gay (C C.) 80 Fed. 254. This is important, as enabling the dé- 
fendant to know just what he has to meet. It is a spécification oî 
the offense, which cannot be dispensed with. In the act of 1885 it is 
made unlawful "in any manner whatsoever to prepay the transporta- 
tion, or in any way assist or encourage the importation or immigra- 
tion of any alien," under contract to perform labor or service, etc.; 
and by the supplément of 1891 it is to be deemed a violation oî the 
act, "to assist or encourage the importation or migration of any alien 
by promise of employment through advertisements, printed and pub- 
lished in any foreign country." in which way is it alleged that the 
défendant broke this law? He is surely entitled to know; and it is 
not sufEcîent to simply charge, in the words of the statute, as in the 
présent déclaration, that he "assisted, encouraged, and solicited" the 
immigration of the alien mentioned, without stating what acts of as- 
sistance, encouragement, or solicitation were rendered. We must 
hâve substance, and not form, to sustain so highly pénal an action. It 
may be that the acts of assistance, when set out, will prove entirely 
harmless and inoffensive; and, at ail events, we are entitled to know 
what they were. 
The demurrer is sustained, with leave to plaintiflf to amend. 



TIIiGB V. UNITED STATES. 

(Cîrcnît Court, B. D. Pennsylvanla. May 16, 1902.) 

C08TOM8 DuTiBS— CoTTON Net— Stattjte Applicable. 

Cotton net, eut Into narrow strlps or small pièces, and known to the 
trade as "cotton net," "cotton net eut," "hat tips," "bat crowns," or 
"hat sldes," are dutlable as cotton nettlng, under Tarlffl Act ISW, par. 
276, teing an ad valorem duty of 50 per cent, on such nettlng, and not 
as manufactures of cotton dutlable under paragraph 264 as 35 per cent 

Appeal by the Importer from a Décision of the Board of United 
States General Appraisers. 

Frank P. Prichard, for appellant. 

James B. HoUand, U. S. Atty., Jos. W. Thompson, and Wm. M. 
Stewart, for the United States. 

J. B. McPHERSON, District Judge. The facts involved in this 
controversy appear in the following quotation from the brief of ap- 
pellant's counsel: 

• "The importer, Henry Tilge & Ço., imported into the port of Phila- 
delphia the merchandise which is involved in the présent appeal, the 
nature and character of which is set forth in the following agreement 
as to the facts which has been entered into by counsel for both parties : 

"It is agreed by and between counsel for the appellant and for the 
United States that the merchandise covered by the appeal in the 
above-entitled cause consists of strips of the fabric called 'cotton net,' 
eut into narrow strips or small pièces, designed for use in the lining 
of men's hats; that thèse strips are bought and sold and known in 
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the trade and commerce both as 'cotton net,' or 'cotton net eut,' and 
as 'hat tips,' 'hat sides,' and 'hat crowns,' and, as imported, they are 
intended and suitable for use for the lining of the sides and crowns 
of men's hats, and for no other purpose; that cotton net is usually 
woven in pièces of about fifty to one hundred yards long, by forty- 
five to one hundred inches in width. 

"The coUector, upon the arrivai of the merchandise in question, 
assessed duty upon the same at the rate of fîfty per cent, ad valorem, 
as 'cotton net,' under paragraph 276 of the tarifï act of 1894. The 
importer claimed that the merchandise was dutiable at thirty-five per 
cent, ad valorem as manufactures of cotton, under paragraph 264 of 
the same act. The United States board of gênerai appraisers sus- 
tained the décision of the collector, and thereupon this appeal was 
taken. 

"The two paragraphs which are involved in this case are as follows : 

" '264. Ail manufactures of cotton, including cotton duck and cot- 
ton damask, in pièce or otherwise, not specially provided for in this 
act, and including cloth having india rubber as a component material, 
thirty-five per centum ad valorem.' 

" '276. Laces, edgings, nettings and veilings, embroideries, msert- 
ings, neck rufHings, ruchings, trimmings, tuckings, lace window cur- 
tains, tamboured articles and articles embroidered by hand or ma- 
chinery, embroidered handkerchiefs and articles made wholly or in 
part of lace, rufflings, tuckings or ruchings, ail of the above named 
articles, composed of flax, jute, cotton or other vegetable fibre, or of 
which thèse substances, or either of them, or a mixture of any of 
them, is the component material of chief value, not specially provided 
for in this act, fifty per centum ad valorem.' 

"The question which is therefore presented by the présent appeal 
upon the agreed state of facts is whether the merchandise in question, 
consisting of narrow strips or pièces of cotton net, designed for use 
in the linings of men's hats, is to be regarded as cotton netting or as 
a manufacture of cotton." 

In my opinion, the answer to this question is, that the merchandise 
should be regarded as cotton netting, and not as a manufacture of 
cotton. Whether the process of cutting is of itself sufficient to make 
each separated pièce a manufactured article, is a point upon which 
the cases are apparently not in harmony. It seems to me unneces- 
sary, however, to décide the point upon this appeal, for the agreed 
facts show that tlie merchandise in cantroversy continues to be known 
by the name of "cotton net," or "cotton net eut," as well as by the 
names "hat tips," "hat sides," and "hat crowns." I think, therefore, 
that it is specially provided for by paragraph 276, falling within the 
words "nettings * * * composed of * "" * cotton." If it 
had acquired a definite and exclusive name of its own, as was the case 
in Re Kursheedt Mfg. Co., 4 C. C. A. 262, 54 Fed. 159, it would 
then be necessary to détermine whether the mère process of cutting 
had made it an article that was properly described as a "manufacture 
of cotton." But as it has acquired no such exclusive désignation, 
I regard it as specifically provided for by paragraph 276. 

The décision of the board of appraisers is accordingly affirmed. 
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HBMPSTBAD et al. v. UNITED STATES. 
(Circuit Cîourt, B. D. Pennsylvanla. May 17, 1902.) 

OOSTOMS DnTIBS— TUNGBTBN OrE, OB WoLPKAM. 

Tungsten ore, or wolfram, Is dutiable at 20 per cent, ad valorem, 
under paragraph 183 of Aet July 24, 1897, Imposing that rate upon "me- 
taUlc minerai substances In a crude state," and is not exempt under 
paragraph 614. which puts on the free list "minerais, crude, or not ad- 
vftnced In value or condition by reflning or grinding, or by other process, 
not speclflcally provided for": nor is it dutiable at 10 per cent, ad 
valorem, under section 6, as a "raw or unmanufactured article not 
enumerated or provided for." 

Hatch & Wickes, for plaintifîf. 

Wm. M. Stewart, Jr., and James B. Holland, for défendant. 

J. B, McPHERSON, District Judge. The appellant imported into 
Philadelphia at various times between October, 1898, and January, 
1901, certain tungsten ore, or wolfram, upon which the collector as- 
sessed a duty of 20 per cent, ad valorem, under paragraph 183 of the 
act of July 24, 1897, which imposes this rate upon "metallic minerai 
substances in a crude state." The appellant protested that the ore 
was exempt from duty under paragraph 614, which puts upon the 
free list "minerais, crude, or not advanced in value or condition by 
refîning or grinding, or by other process of manufacture, not specially 
provided for in this act." In the alternative, he protested that the mer- 
chandise was only subject to a duty of 10 per cent, ad valorem as 
a nonenumerated unmanufactured article, under section 6, which levies 
this rate upon "ail raw or unmanufactured articles not enumerated or 
provided for in this act." The board of gênerai appraisers approved 
the collector's classification, and an appeal was thereupon taken to 
this court. It seems to me that the question is not difïicult to solve. 
Undoubtedly, if the word "metallic," in paragraph 183, is to bear its 
scientific meaning, or any one of many meanings that are given to it 
by the various dictionaries, the ore in controversy is not a metallic 
substance. It does not hâve the characteristics of a métal, and is 
therefore not "metallic." It is a crude ore, properly described as a 
minerai, and it has not been advanced in value or condition by re- 
fining or grinding. If, therefore, it is not specially provided for else- 
where in the act, paragraph 614 admits it free of duty. But if the 
whole phrase used in paragraph 183 be considered, — "metallic minerai 
substances," — -and if it be further considered that when the adjective 
"metallic" qualifies the word "ore," or its équivalent, "minerai sub- 
stance," it bears in ordinary speech the meaning of "metalliferous," 
and not the strictly scientific, dictionary meaning of "metallic," it 
seems to me that the solution of the difficulty has been found. For 
evidently, if "metallic," as hère used, is équivalent to "metalliferous," 
the merchandise in question has been specially provided for by para- 
graph 183, and the duty of 20 per cent, was properly imposed. 

The décision of the board of gênerai appraisers is accordingly af- 
firmed. 
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MURPHY V. SOtTTHERN EX. CO. 

(Circuit Court of Appeals, Fifth Circuit. May 6, 1902.) 

No. 1,18& 

ArPBAL-^FiSDiKGS OF Mastbr— Revibw. 

Findings of fact by spécial master are conclusive on appeal, there 
being some évidence to support them, and référence to hlm being by 
consent, and coveriug the law apd facts In the case.i 

Appeal from the Circuit Court of the United States for the North- 
ern District of Georgia. 

Clifford L. Anderson, for appellant. 

P. H. Brewster and Saunders McDaniel, for appellee. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Jûdges. 

PER CURIAM. On December 19, 1895, the appellant fîled a 
pétition against the appellee, I. Y. Sage, and J. W. Lambert in the 
superior court of Fulton county, Ga., in which he alleged he owned 
certain real estate. He further alleged that the appellee, said I. Y- 
Sage, and J. W. Lambert had taken possession of a portion of said 
property. He further alleged that Gray street was extended north 
from D'Alvigny street to the south line of a certain D'Alvigny strip, 
and east therefrom to a 30-foot street, running along the west 
side of the right of way of W. & A. Railroad to North avenue, said 
Gray street being 60 feet wide, and the défendants had excavated 
the north extension of Gray to a point 35 feet south of the northeast 
corner of lot 3, and its entire length east, from the north extension 
to the 30-foot street, thus destroying said street, in which he had 
and claimed an easement, and the fee of the east extension of 
Gray street. Thèse were the material allégations of the original 
pétition. The answer of the défendants denied that Murphy had 
any title to the land he claimed had been excavated, and denied 
the existence of the alleged streets. On a hearing before the judge 
the appellee, being dissatisfied with the décision, appealed the case 
to the suprême court, and that, court afifiirmed the décision of the 
lower court. The appellant in the state court amended his pétition, 
and alleged that there existed a street across the W. & A. Rail- 
road to Marietta street from his property, and the défendants had 
laid tracks across the same, and that the land-lot line between land 
lots Nos. 81 and 82 was not 185 feet north of D'Alvigny street, but 
was some 20 feet further north. The case coming on for trial in 
the state court, appellant dismissed his suit as to L Y. Sage and 
Lambert, whereupon the appellee reraoved it into the circuit court 
of the United States for the Northern district of Georgia. The cause 
in that court was referred by consent to a spécial master, with full 
power to adjudicate ail questions of law and fact. The spécial mas- 
ter made a report, to which the appellant fîled exceptions as foUows : 

"First. That the master erred in flnding that the plalntlfC bas no right or 
title or interest in and to the D'Alvigny strip, which has beeu graded or is in 

1 See Appeal and Error, vol. 3, Cent. Dig. § 3998. 

115 F.— 17 
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use or occupied by the traeks of the défendant rallway company, and is 
entltled to no damages on Miàt' aécoiini Plalntitt sayà that sald rulings and 
flndlngs of tilïe.master Is error; that he should hâve found, as ajleged in the 
pleadlngs of the plalntlfC, thàtthe plalntlff did baive à right, title,' and inter- 
est In and to a part of the D'Alvlgipff , stjrip, which has been graded, and Is 
In use or occupied by the traeks of the défendant rallway company, as alleged 
In said pétition of plalntlff, and he Is etitltled to damages on a«oount thereof, 
as alïe^'fti'^rfia pétltiitif, àtMÎ that sald position of the plaîntlff Is sustained 
by the Wiairicé' béforé the fitoter, and that the master's findlngs In this 
part of the case was n6t^siiï)i?6ëted by thë évidence adduced Upon the trial 
of saW case before hlin. . , 

"Second; 'PWlntîfCsays tiiat' thé' toaster erred In hls rullrigs and flndlngs 
set out In paragraph two thereof. Plalntlff says that défendant railroad 
company had taken possession of ail that part of lot descrlbed in hls pétition, 
and that the évidence adduced upon the trial of sald casé sho-nrs that the 
défendant had graded ànd take»' possession of that portion of sald lot de- 
scçibe^ in:^J^ pleadlngs, and Oiat the same was damaged In a much larger 
sum of money than found In fils tavor by tfiè master In sald' paragraph of 
sald flndlngs, to wlt. In the sum alleged In his pétition, and that the évi- 
dence bOTe otit thls theoryof thé plalntlffi's case; therefore flnding No. 2 
of the master was error. 

"Thlrd, i plalntlff says th^t the master erred In hls flndlngs In paragraph 
three thereof, by findiug thàt the plalntlfC had no right or title to any way, 
streét, or road across the défendant raU^ay company's traeks between the 
nOrth éxtensioit of Gray sttèfet and the présent location of North avenue, 
as It l6( eXteàided acrosfi-sald rallWay traéksv PlalntlfC says he never dld 
claim In hls pleadlngs any right' to a street sunnlng on the north extension 
of Gray street to any point, on, North avenue, but he dld claim In his plead- 
lngs, and sustalDcd by évidente, that he had a right of vray to use a sixty 
(60) fobt streei on the eàst^ extension of Gray street, and éxtending from 
the north end of the iiorth" extension of Gray street east, crossing the traeks 
of the Southém Kallway iGolnpany and the Western & Atlantic R. R. and 
Harletta, through the woodyarq of Randall. PlalntlfC further excepts to the 
findlng'ln sald paragraph three, subparagraph 'a,' and says that sald flnding 
Is error, and that the north aiiS ëast extension of Gray street about D'Alvigny 
street werè' aud are public' Stréets In the légal sensé, and that plaintiiï, as 
a member of the; public, and'as owning property abutting on said street, has 
a right, title, and Intercçt thereln, and an easement therein, and that the évi- 
dence adduced upon the trial pf sald case entltled him to a flnding In his favor 
Upon thls poifltln the case, alid does not sustain the master's flnding upon 
thls point In thé éase. PlàSntiflfsàys that the flnding of the master, to wit, 
that the plalntlff had iDo right tb an easement, vs^as error; that he has a 
right of easemeht In sald strçpt, and a right to hâve same kept open. 

"Plalntlff: says the court erred lu not holding that he should hâve a perma- 
nent Injunctlon àgalhst thé défendant prevëntlng It from uslng the east ex- 
tension of Gray Street, as prîlyed for In the pétition; that an amendatory in- 
junctlon shétnia hâve been IçsUèd requirlng the défendant company to re- 
move Its tTiacks from the east extension of Gray street Plaintiff further 
excepts to the flndlngs of the master, and says the master should hâve foùnd 
that the lahd-lot Ilrie was twerity feet north of the point where he found it 
was located, aiid as set ont In plaintifC's pétition. The évidence justified 
Buch a flnding, ahd the master found contrary to the évidence when he found 
the land-lotiline was locatèd as olaimed by the défendant. 

"Plaiutîff furtherexcepts tp, the master's report; says that the cdwrt erred 
In not givlng lilm damages ^gaipst the défendant for cuttlng the dirt from 
Gray street and destroying ife usefulness to thls plalntifC as a street. 

"Plaintiff fuirther says he hâd a right to the use of said street by reason 
of the deeds undér whlch hé held lots No. 3, No. 4, No. 5, and No. 6 of the 
lioyd property, and that he, had the right to the use of said street because 
the same had been dédlc^ted to the public and accepted by the public, 
aud It constituted one of tie easements to this said property; that the évi- 
dence in sàid case Justified thls position and the findlngs of the master 
was contrary, and is error. 



IN RE FELDSTEIN. 259 

"Plaintiff says the master erred In flnding that the east extension of Gray 
Street was^.neyer graded and worked up by the public, and that finding of 
master waS cpntrary to évidence." 

Gn thèse and other exceptions the court, on January 17, 1900, 
rendéred an opinion, and therein decided "ail exceptions of both 
parties will be overruled and a decree entered corièrming the report 
of the spécial master." On the lyth day of December, 1901, a 
formai decree vvas entered as follows : 

"On the I7th day of January, 1900, came on to be heard the exceptions 
of complalnant and défendant to the report of the spécial master, filed 
herein on the I3th day of Febmary, 1899, and the same were argued by conn- 
sel for complalnant and défendant, respectlvely; whereupon, upon consider- 
Ing thereof , because It Is the opinion of the court that such Is the law, It Is 
ordered, adjudged, and decreed by the court that the exceptions of the com- 
plalnant be, and the same are hereby, each and ail overruled and denied; 
that the exceptions of the défendant be and the same are each and ail 
hereby overruled and denied; that the report of the spécial master In sald 
cause be and the same Is hereby conflrmed as to each and ail of the flndlngs, 
both of fact and law therein set forth, and Said report In Its entirety made 
a part of this decree. Thls decree Is rendéred conformably to the opinion 
of the court filed on the ITtb day of JanUary, 1900. Thls 17th day of De- 
cember, 1901." 

And thereon the appellant brought the case hère, assigning errors 
on the lines of his exceptions to the spécial master 's report. The 
évidence taken before the master on which the findings of law and 
fact are based is voluminous and conflicting. On inspection of the 
appellant's exceptions to the report of the spécial master, we see 
that there is no particular évidence, nor particular finding of fact 
of the master cited to sustain any exception made; but in each in- 
stancci to sustain the exception, the court below was ref erred, and 
this court is ref erred, to the entire évidence jreported. As to the 
insufficiency of the exceptions fîled in the court below, see Harding 
V. Handy, 11 Wheat. 103, 6 L. Ed. 429; Farrar v. Bernheim, 21 C. 
C. A. 264, 75 Fed. 136. Further, we hold that, as the référence was 
by consent and covered the law and the facts in the case, and, as the 
évidence is conflicting, and there is some évidence to support every 
finding of the spécial master, his finding of the facts is conclusive. 
■See Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 764; 
Davis V. Shwartz, 155 U. S. 631, 15 Sup. Ct. 237, 39 L. Ed. 289. 

On the facts as found by the spécial master, the decree of the 
circuit court (99 Fed. 469) is correct, and the samé is afHrmed. 



In re FELDSTEIN. 

(Circuit Court of Appeals, Second Circuit Aprll 8, 1902.) 

No. 130. 

1. Bankrupts — B00K8 OP Account— BuPFiciENOT. 

A bankrupt, who merely enters loans made to hlm by members of h!s 
family In priva te Personal mémorandum books, always kept in his Per- 
sonal custody and concealéd by hlm from every one, does not comply with 
the provision of the bankruptcy act requiring hlm to keep "boQks of ac- 
eount or records." 
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% SAmb— " In Contemplation of Bankruptct. " 

Panure 6f a bankrlipt to keep the fequislte booka of account must be 
deemed to hâve been "in contemplation of bankruptcy,'* iVlthln Bankr. 
Actt S 14b, providing that a banknipt'e dlscharge shall be refused if, 
wlib fraudulent intent and "in contemplation of bankruptcy," lie fails 
to keçp books Of account, where for at least a year prier to his failure 
his Condition was one of sucb bopelèss insolTency that he must be pre- 
BuiaeA to bave known It 

S. Bamb — "Fbaudhlknt Intent." , 

yailure of a bankrupt tO keep the requlslte books of account must be 
deeniéd to CàVe been -v^ith "fraudulent intent to conceal bis true financial 
condition," wlthin Bankr, Act, } 14b, providing that a bankrupt's discharge 
Bball be refused if Wlth "fraudulent intent," etc., and in contemplation 
of bankruptcy, he fail? to keep books of account, where his testimony 
concededjatt intent to e(>Ùceal bis true condition, and it appeared from 
the évidence that he knevr, he was Insolvént and on the varge of failure. 

4. Bamb— iPÂiitJBB to Keep Books. 

The fâct thftt loans niade to à bankrupt and not entered by him in his 
regular àfîcgunt books were made béfore the bankrupt act was passed 
did not excuse his failur^e to enter theni as required by the bankrupt act. 

Appeal froiB the. District Court of the United States for the South- 
ern District of New York. 

This causç.çomes hère upon appeal by the bankrupt from an 
prder of thfe. district court, Southern^ district of New York (io8 Fed. 
794), refusing the discharge of the bankrupt. 

H. B, Twonibly, for appellant. 
Emmanuel Blumenstîel, for appellees. 

Before WALLÀCE and LACOMBE, Circuit Judges. 

LACOMBE, Circuit Juçlge. Thé bankrupt was in the silk busi- 
ness under the name of A. Peldstçin & Co. He had no partner. 
TLJpbn apphcatiôn for dischâfgé the only spécifications which were 
seriously pressed wère those relating to the failure to keep proper 
books of account and the Concealment of assets from the trustée. 
The référée ïôuttd the latter spécification not sustained, but recom- 
mended that the discharge' be refused on the ground that "with 
fraudulent intent to concéal his trué financial condition, and in con- 
templation oJ bankruptcy, the bankrupt had failed to keep books of 
account or records from which his true financial condition could 
be ascertained."; The diktrict Court sustained the référée. The réf- 
érée, in an exhaustive report, foûnd thîs conclusion on several dif- 
férent assignments of improper bookkeeping. Inasmuch as we do 
not in ail respects agrée with his conclusions, but yet find in one 
of thèse assignments suffiçient to sustain the spécification, the dis- 
cussion of the question presented dn thîs appeal may be much short- 
ened. ; 

A few excerpts from the refçree's report will indicate the gênerai 
situation prior to May 7, 1900, when the bankrupt's voluntary péti- 
tion was filed: 

"The bankrupt TOS In'solvént to the ajnpnnt of $75,000 and more on Janu- 
ary 1, 1898, and inore than $175,000 on December 31, 1898, and more than 
5360,000 on December 31, 1899, and more than $500,000 on May 1, 1900, 
•W'Ithbut regard to àebts owlng to bis wlfe and her family, amounting to 
more than $90,000. Between September 19, 1898, and AprU 12, 1900, durin* 
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ail or part of whleh tlme the bankrupt was hopelessly Insolvent, he lost In 
gambling at roulette, etc., the enornious surn of more than one hundred and 
sixty thousand dollars In gambling houses in New York Oity, and pald th» 
8ame ont of moneys drawn from bis business, in addition to about tbe sunt 
of seventy-flve tbousand dollars lost in spéculations in stoclis." 

Counsel for the appellant contests the statement that Feldstein 
was insolvent $75,000 in January, 1898, upon the theory that $59,000 
of his indebtedness at that time was to E. Zellweger & Co., of Bâche, 
Switzerland, a concern which appears in the bankrupt's schedules 
as his créditer to the amount of $320,000. It is contended that Feld- 
stein was a gênerai partner in this concern, and that by counting 
certain possible interests in that concern as assets the defîciency of 
$75,000 on January i, 1898, would be practically wiped out. It will 
not be necessary, however, to go into this question of partnership, 
because the $75,000, as the accountant testifies, did not include the 
$90,000 due for loans made to Feldstein by members of his family. 
Counting that sum as a liability, he was undoubtedly insolvent in 
January, 1898, and his condition grew rapidly worse until the crash 
came in May, 1900. It is manifest from the testimony that certainly 
by the end of the year 1898 he was in a condition of hopeless insol- 
vency; and it is difficult to escape the conviction that he knew it, 
and that, as the référée found, knowing he "could not meet his obli- 
gations, he turned to gambling and stock spéculations in hopes of 
retrieving his losses, but went from bad to worse, and rapidly used 
up his assets and the money of his creditors." 

The bankrupt had a regular set of books kept by a bookkeeper 
during his entire business career, and under his directions and in- 
structions. Thèse books comprised ledger, cash book, sales books, 
check book, order book, storage book, stock book, invoice book, 
and letter-press copy book. There was no book of bills receivable 
in usual form, but four small books were produced, in which there 
were memoranda of notes received from customers, with the dis- 
position thereof. The entries in thèse small mémorandum books 
were made by the bookkeeper. The usual records, such as invoices, 
returned checks, correspondence, accounts, etc., were also kept. 
And there was produced on the hearing a personal check book of 
the bankrupt, with returned checks. As stated before, the référée 
and the district court found that the way in which the accounts were 
kept, in several partici^lars, was calculated to mislead and deceive 
as to the capital of the bankrupt invested in the business, which, un- 
der this System of bookkeeping, appeared at ail times to be much 
larger than it was in fact; and that the bankrupt has thus "failed 
to keep books of account or records from which his true condition 
migbt be ascertained." It will be necessary only to discuss the in- 
debtedness to his family. In the schedules filed by the bankrupt, in 
the list of unsecured creditors, there appear the names of Anna C. 
Feldstein, $75,000; estate of Tabitha Sierck, $9,000; C. W. Sierck, 
$10,000, — ail for "money loaned." Anna C. was the bankrupt's wife, 
Tabitha Sierck was his mother-in-law, and C. W. Sierck, his brother- 
in-law. From the proofs of claim it appears that in 1892 Tabitha 
Sierck loaned Feldstein $35,000, taking his promissory note there- 
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for. After hçr (Jeath in January, 1896, and prior to November, 1897, 
he paid to her administrator $26,000 of this amount, leaving $9,000 
still due. This $26,000 had been loaned to him by his wife, and she 
had, in addition thereto, between December 23, 1895, and Decembèr 
31, 1896, loaned him other sums, amounting (with the $26,000) to 
$75,000. The $10,000 due to C. W. Sierck was loaned to Feldstein 
january 22, 1892. In none of the bankrupt's bocks above enumer- 
ated,^n none of the records or papers kept in his business, — is 
there the slightest indication of the existence of any of thèse claims 
against him. Any one examining the books, whether an ordinary 
person having a gênerai knowledge of accounts or a most skillful 
and compétent; accountant, would inevitably hâve reached the con- 
clusion tha,t ; ifeldsteiu . was $90,000 better ofï financially than he 
t^eally was. Çounsel for the appellant asserts in his brief that "the 
Anna C. Feldstein running account * * * ^^s entered in the 
check books of the bankrupt and the checks were àll kept so that 
Klaw (the ex,pert accourttant) was able to make a complète and ex- 
act statement from thèse records of the same account" ; but exam- 
ination pf the testimony tô which he refers does not béai- out this 
assertion. WCifind no such statement made up froni such records. 
Certain checks drawn by Sierck, administrator, to the order of Anna 
G., and indorsed by her and by the bankrupt, were shown to him, 
and he testified that they "appeared in the deposits of his check 
bpok," but the returned checks of "Sierck, administrator," were no 
part of the records of the business of A. Feldstein & Co., and there 
is no évidence to show that they were kept by that concern. Ex- 
cept for an assertion as to two certain small mémorandum books, 
the bankrupt admitted— as he had to admit — that there was noth- 
ing in the books or records to indicate that he owed any of thèse 
people (members of his family) the amounts set forth in the sched- 
ules. The bankrupt insisted that he had made full entries as to 
thèse loans and the interest upon them, and also statements as to 
transactions with stockbrokers, in two small mémorandum books. 
Thèse books were never produced. The bankrupt's story is that 
they were locked up in his desk in his private office at the time of 
the failure; that when he came there afterwards the desk had been 
broken open, and the books had disappeared. The trustée, who 
broke open the desk, testified that he saw no such books; that he 
prçserved ail he found there, except some printed advertising mat- 
ter. Schweizer, the bookkeeper, who was présent at the time, cor- 
roborâtes him. There is no conceivable reason why any one should 
hâve made away with thèse mémorandum books, if they were there; 
and we are inclined to the opinion that no such books were in the 
desk on the day of the failure. But if they were, it makes no différ- 
ence. The bankrupt himself testified that the amounts due his wife 
and the Siercks were never entered in the business books of A. 
Feldstein & Co., only in thèse two small mémorandum books, which 
apparently no other eye but his ever saw. He alone kept them; 
the bookkeeper never made a single entry in them, — never saw them. 
They were kept secret and apart, — his private, personal memoranda; 
always in his personal custody, concealed from every one. This cer- 
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tainly is not the "[keeping] of books of account or records" which 
the bankrupt act calls for. They were no more a part of such books 
and records than if the bankrupt had noted bis indebtedness to bis 
family on the back of a visiting card and kept it in his pocketbook, 
or had written it on the fly leaf of a book in his library. 

It is necessary that the failure to keep books or records must hâve 
been "with fraudulent intent to conceal his true financial condition," 
and "in contemplation of bankruptcy." Bankr. Act, § 14b. The 
bankrupt testified that he did not know he was insolvent till April, 
1900, within a month prior to the bankruptcy; but the court is not 
constrained to accept his statement as controlling. If such were the 
rule, the provisions of section 14b would be futile. For at least a 
year prior to his failure his condition was one of such hopeless in- 
solvency that he must be presumed to bave known it. Indeed, the 
only charitable explanation of his testimony is that, during that pe- 
riod of reckless plunging, he was cherishing the hope that some run 
of luck at the gaming table or on the stock market would bring him 
money from outside his business opérations which would enable him 
to restore his depleted assets. When he let his books and records 
remain without any entry in them to disclose thèse debts, amounting 
to $90,000, during this period, when he must bave known bankruptcy 
was imminent, his failure to keep the books and records which the 
statute required must certainly be held to bave been "in contempla- 
tion of bankruptcy." 

As to "fraudulent intent to conceal his true financial condition": 
His own testimony concèdes an intent to conceal. He neglected to 
enter thèse loans in the business books, was careful not to allow the 
confidential bookkeeper, who kept ail the other books, and held a 
power of attorney to sign checks, to make a single entry in them, 
nor even to see them, for the express purpose, as he admits, of con- 
cealing thèse loans from every one in any way connected with or em- 
ployed in the business, so that from the books and records he did 
keep no one might know what money he borrowed. When the in- 
tent to conceal his true financial condition is conceded, and knowl- 
edge that he is insolvent and on the verge of failure is brought home 
to him, it is an irrésistible inference that the intent was fraudulent. 

We find no force in the suggestion that the loans were made be- 
fore the bankrupt act was passed, and the failure to enter them in the 
books or records of the business began then. The référée held that 
"while he was solvent, and could promptly meet ail his obligations, 
and before the passage of the bankrupt act, he was at liberty to keep 
his books in any manner he pleased, or to keep no books at ail, but 
when he asks the benefîts of the bankrupt act he is bound to show a 
comphance with its provisions regarding his books as well as any 
other requirements ; but if he kept improper or incorrect books be- 
fore the passage of the bankrupt act, and to such an extent as to 
make them improper or insufficient under the act, he should, upon 
the passage of the act, bave altered his System of bookkeeping so as 
to comply with its requirements, if he ever expected to seek the ben- 
efit of its provisions." In this opinion we concur. 

The order of the district court is aifirmed. 
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tîNITBD STATES FTOBLITY & GUARANTT CO. v. MUIK. 
(Cltcuit Court of Appeals, Second Circuit AprU 8, 1902.) 
No. 112. 

Banks— PuBsiDENT—PowERs — Statbmbnt to Scektt Compant — Cashiee's 
Bond. 

A bànk cashler àpplylng to a surety Cbmpany for a bond accompanied 
the application wltli a statement as to lïis past conduct and the condition 
of his account, slgned by the président of the hanls, whieh was incorrect 
though made In good faith. Such statement was not referred to in the 
bond issued. The président had no spécial authority to make it and none 
of the directors knew of it until interposed as a défense in a suit on 
the bond; défendant clalmlng that thé statement was elther a false war- 
ranty by the bank, or a misrepresentation by it of material facts, which 
Induced défendant to éxequte the bond. Eeld, that making the statement 
was no part of the dutles of the office of président, and not within his 
implied powers or, ordînary dutles, but was his indlvldual act, by which 
the bank was not bound. 

In Error to the Circuit Court of the United States for the District 
of Vermont. 

This cause cornes hère upon wrlt of error by the défendant from a judg- 
ment of the circuit court district of Vermont entered upon the verdict of a 
Jury, under instructions of the court in favor of défendant in error, who 
was plalntlffi below. The action was for debt, to recover the penalty of a 
bond executèd by the défendant, guarantying the falthful performance by 
Chas. W. Mussey of his officiai dutles as cashler of the plaintiff bank. The 
breach of the bond consisted in the unlawful and fraudulent misappropria- 
tion of the funds of the bank by the cashler to an amount largely in excess 
of ttie penalty of the bond. 

W. B. C. Stickney, for plaintiff in error. 

Joël C. Baker and F. F. Oldhani, for défendant in error. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge. The bond is dated December 27, 1898. 
Prior thereto the American Surety Company had been the surety for 
the cashier. He applied to the board of directors to be allowed to 
substitute the défendant company, for the reason that it would cost 
him less. Consent was giyen by the board to his doing so if he could 
obtain a bond from the new company. No other action was taken 
by the board, Mussey being left to take whatever steps were necessary 
to procure it. There is no dispute that there were défalcations by 
the cashier, subséquent to the exécution of the bond, in excess of its 
penalty ; nor is there any dispute that, for a considérable period of 
time before the bond wa^ applied for, the cashier was a defaulter ih 
a very large sum, — certaînly in excess of $20,000. The principal dé- 
falcation consisted in having loaned to Marvin A. McClure funds of 
the bank, for which he took said McClure's notes, without authority 
and against the will of the bank, and under circumstances which 
amounted to embezzlement of the funds of the bank. An examina- 
tion and comparison of the notes in the bank with the discount regis- 
ter and gênerai balance would at any time hâve immediately detected 
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the défalcation. A committee of the board of directors made period- 
ical examinations, but failed to discover anything wrong, because, 
even in the examination of his accounts, they placed entire confidence 
in the xashier. The way in which he deceived them was this : He 
brought before them ail the notes, except the notes of McClure, and 
with them several loose sheets of paper, on which the amounts of 
the notes were entered ; thèse sheets being in his own handwritmg. 
Thèse sheets were handed to the committee. One of them would 
read the maker and amount of a note, and the other would check 
the amount ofï which agreed with it. After that the first sheet was 
handed to the cashier, who, while the committee were busy with 
sheet No. 2, would add to sheet No. i whatever figures were neces- 
sary to make a prearranged amount. So when the committee came 
to add that sheet of paper the additions would be correct, and the 
total additions of ail the sheets would agrée with the total amount 
of bills receivable, as shown by the gênerai ledger. The examinations, 
therefore, failed to reveal the cashier's défalcations, because the com- 
mittee of the board of directors in eflfect made the defaulter himself 
one of the examiners. 

When he applied for the bond, Mussey, the cashier, presented a 
written application, in which he made certain représentations and an- 
swered certain questions. He also presented a paper called "Em- 
ployer's Statement," which is given below. The bond is not printed 
in the record, but from the pleadings it must be assumed that it con- 
tained no référence whatever to the written application or to the em- 
ployer's statement. The last-named document reads as follows: 

"Employer's Statement 
"(For Completlon by Proper Officers on Behalf of the Employer.) 

"The replies of the applicant herein are, to the best of my knowledge and 
belief, correct. He has beén In the service of the undersigned employer slnce 
March 1, 18S5, flUlng position of cashier, and has continuously filled the po- 
sition for which this bond is requlred since March 1, 1885. He has always, 
to the best of my knowledge and belief, glven satisfaction In his Personal 
conduet and performance of dutles, and kept his accounts faithfuUy and 
wlthout default. When last examlned or audited by board of directors, on 
the twelfth day of December, 1898, ail the accounts of his offlcse were found 
in every respect correct up to December 12, 1898. 

"He has not been, nor is he at présent, so far as I know or belleve, In ar- 
rears, default, or with unsettled balance, In this or any previous service. 
I know of nothlng concerning his habits or antécédents affecting his title 
to confidence, and I know of no reason why the guaranty hereby applied 
for should not be granted. 

"(If there are any exceptions to the statements made in the above cer- 
tiflcate, please give pàrticulars hereunder.) * * • 

"The maximum amount of employer's money he wlU probably hâve in 

hand at one tlme is $ . Bond is requlred to be in force from Dec. 1, 

1898, up to Dec. 1, 1899, to cover applieant as cashier at Merchants' Nat. 
Bank. Amount requlred, $20,000. 

"Premiums to be pald by sald Mussey. 

"Dated at Rutland, Vt, this 16th day of December, 1898. 

"[Signature] John À. Mead, 

"(Officiai Title) Président 

"On behalf of 

"The Merchants' Nat Bank, 

"The Employer." 
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• fhis statement was signed by Mead, the président of the bank, at 
tbe request ,pf Mussey, who brought it to him fiUed out as it now 
appears. IJe signed it entirely of his own motion; neither the board 
of directoïs, rior any of the directors individually, having ever di- 
rected orauthprized him to sign such statement, or having even heard 
of its existence. 

The contention of the defendant's counsel is thus set forth in the 
brief: 

"So far as sald statement purports to represent what the sald bank bad 
done and ascertained about the subjeet-matter concerning which inqulry 
was made of It, to wlt, 'when last examîned or audlted by board of directors, 
on the twelftb day of December, 1898, ail the accounts of his [sald Mussey's] 
office were found in every respect correct up to December 12, 1898,' the 
plaljQtiff In error clalmed that the same was a f aise statement by the bank, 
and tiiat It was either a false warranty or a mlsrepresentatlon of a material 
fact by the other contractlng party to the bond in suit; it belng an unquallfled 
statement of the matters alleged as true, when said party dld not know 
them to be true, and when In fact they were false; sald statements having 
been made with a yiew to Induce the plaintiffi in error to belleve them and 
to exécute the bond in suit; sald plaintifC having no other knowledge about 
them. That sald plaintiff In error, by reason thereof, relylng upon the truth 
of said représentations, executed and dellyered said bond, which it would 
not hâve done except for such belief and rellance." 

In the first place, it may be noted that there is no suggestion of any 
fraud in the case, except on the part of Mussey. The président and 
the directors ail acted with entire good faith. Each and ail of them 
honestly believed that the cashier was faithful, and his accounts correct. 
In the second place, there is no question hère of any warranty. It 
was entirely within the power of the surety company to hâve made 
some statement as to the cashier's past faithfulness a part of the policy, 
or even to refer in the policy to the application and employer's state- 
rnent, making them a part of the contract; but, for some sufficient 
reason, it chose not to do so. In the third place, although the di- 
rectors may hâve been grossly négligent in their examination of the 
cashier's accounts, a stranger cannot make of that négligence, alone, 
â, cause of aCtibn or a ground of défense. Apparently the défendant 
concèdes this, because the argument for reversai is based upon the 
propositions that the surety company had no knowledge or information 
as tp the cashier's accounts, except this employer's statement ; that it 
believed the same; that it igsued the bond in reliance upon the truth 
of said statement; and that, but for such belief and reliance, it would 
not hâve issued said bond. The only question in the case, then, is, 
did the bank, the obligée under this contract, make this statement or 
représentation as to the examination of the cashier's accounts, and the 
resuit of such examination? Upon the facts in proof hère, this is no 
longer an open question in the fédéral courts. The décision of the 
United States suprême court in Surety Co. v. Pauly, 170 U. S. 133, 
18 Sup. Ct. 552, 42 L,. Ed. 977, is controlling. In that cause a surety 
company had given a bond for the faithful performance of his duties 
by a cashier. Prior to exécution of the bond the cashier had made 
a Written application côiitaining answers to certain questions as to âge, 
history, habits, etc., and had presented a certificate signed by the prési- 
dent of the bank, neither of which documents were referred to in the 
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policy, or made by référence a part of the contract. The certificate 
is substantially the same as the statement now before us. It reads : 

"I hâve read the foregoing déclarations and answers made by George N. 
O'Brien, and believe them to be true. He bas been in the employ of this 
bank during three years, and, to the best of my knowledge, has always per- 
formed his duties in a faithful and satisfactory manner. His accounts were 
last examined on the 28th of March, 1891, and found correct in every respect 
He Is not, to my knowledge, at présent. In arrears or default I kno-w 
nothing of his habits or antécédents affecting his tltle to gênerai confidence, 
or why the bond he applies for should not be granted to hlm." 

The certificate in the Pauly Case, as the statement in this case, was 
signed by the président of the bank of his own motion. Referring to 
many authorities cited in argument, the suprême court calls attention 
to the circumstance that many of them arose directly between the 
sureties and corporations represented by their boards of directors, or 
by some of their officers, acting within the authority conferred upon 
them ; and the others arose out of the agent's acts or déclarations in 
the course of the business intrusted to him. The court then proceeds : 

"None of the cases cited embrace the présent one. In the first place, the 
procuring of a bond for O'Brien, in order that he mlght become qualifled to 
act as cashier, was ho part of the business of the bank, nor within the scope 
of any duty imposed upon CoUins as président of the bank. It was the 
business of O'Brien to obtaln and présent an acceptable bond. And it was 
for the bank, by Its constituted authorities, to accept or reject the bond so 
presented. The bank did not authorize CoUins to give, nor was it aware 
that he gave, nor was he entitled by virtue of his office as président to sign, 
any certificate as to the efficiency, fidelity, or integrity of O'Brien. No rela- 
tions existed between the bank and the surety company until O'Brien pre- 
sented to the former the bond in suit. What, therefore, OoUins assumed. 
In his capacity as président, to certify as to O'Brien's fidelity or integrity, 
was not in the course of the business of the bank, nor within any authority 
he possessed. He could not create such authority by simply assumlng to 
hâve it The circuit court of appeals well sald that there were many acts 
which the président of a bank may do without express authority of tlie 
board of directors, in some cases because the usage of the partlcular bank 
impliedly authorized them, in other cases because such acts were fairly 
within the ordinary routine of his business as président, but that the makîng 
of a statement as to the honesty and fidelity of an employé, for the benefit 
of the employé, and to enable the latter to obtaln a bond insurlng his 
fidelity, was no part of the ordinary routine business of a bank président; 
and there was nothing to show that. by any usage of this particular bank, 
such function was committed to its président. It must therefore be taken, 
as between the bank and the company, that the former cannot be deemed, 
merely by reason of CoUins' relation to It, to hâve had constructlve notice 
that he, as président, gave the certificate In question." , 

It is true that in the Pauly Case the président and cashier were in 
collusion; but the above excerpt places the décision on the broader 
ground, and that décision is in no way qualified by Guarantee Co. of 
North America v. Mechanics' Sav. Bank, 22 Sup. Ct. 124, 46 L. Ed. 

. In the case last cited, before the cashier's bond was issued the 

company "submitted for reply on behalf of the bank" certain questions, 
addressed to the président, which, and the answers thereto by the prési- 
dent as such, are referred to in the bond as "Employer's Guaranty, No. 
154,806." The bond further contained this clause: 

"That any written answers or statemènts made by or on behalf of said 
employer In regard to or lu connectioa with the conduct, duties, accounts, 
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or methods of supervision ot the sald employé, delivered to the Company, 
eltbee prior to the Issue of this bond' o* to àny renewal thereof, or at any 
time durîng its currency> shall be held to be a warranty thereof, and fonn 
a basis of thls guaranty, or of its contlnuance." 

In differentiating this Case of the Mechanics' Savings Bank from 
thé Pauly Case, the suprême court says : 

"The statements were made, and were required to be made, on behalf of 
the bank, and the président acted for the bank In so doing; and the bonds 
■were procured by the bank, and the bank paid the premiums." 

The fundamental principle laid down in the Pauly Case is unqualifîed 
by the later décision, aild is controUing of this case. 
The judgment is affirmed. 



LOUrSVILLE & N. R. CO. v. McCLTSH. 

(Circuit Court of Appeals, SIxth areuit Aprll 8, 1902.) 

No. 97S. 

1. WlTNESBES— PkOOF OF GENERAL QOOD REPUTATION— WhEN ADMISSIBLE. 

The fact that the testimony of a wltness Is contradlcted by that of 
other wltnesses, everi in such manner that the confllet Is Irreconcilable, 
and cannot be explalnëd consistently with the tmthfulDess of both sides, 
does not authorize the introduction of évidence to show his gênerai good 
réputation for truth and veraclty, whlch is only permlsslble where a 
direct attack has beèn made on the gênerai character of a wltness for 
tnith by some recognlzed method of impeachment, as dlstlngulshed from 
an attkck upon hls testimony in the partlcular case. 

1. Railbo^ds— KiiiLiNG OF Pbeson Walking on Tkack—Contbibutory Négli- 
gence. 

The question of the contrlbutory négligence of a person kllled by a 
train while walklng pna rallroad track is uot affectçd by a universal 
or général custom of pebple to use such tracks for footways, nor by the 
, question whether the'deceased knew that trains were due at the tIme; 
but where no question of ïlcense or public crossln^ is Involved, and the 
deceased wàs a mère trespasser, wàlldng upon an embankment eight 
feet high, the rallroad company, in an action for hls death, is entitled to 
an Instruction that he was guilty of contrlbutory négligence as a matter 
.of law;. 

I. AppKAL—REViiw— Limitation by Exception. 

A qùèsftion arlslng on the charge of the trial court, presented for 
revIew by an appellate , court, is llmited by the exception taken In the 
court beIo\^, and cannot be broadened by the asslgnment of errors or 
by the brlef of counsel. 

4 Thial — Instructions— Mattbrs Apfbcting Credibilitt of Witness. 

Where those In chaige of the engine of a rallroad train whlch It was 
alleged struck and kllled plaintifC's Intestate were wltnesses and testifled 
as to the occurrence, whlch was In a state In whlch a statute made it 
thelr duty to keep a Ibokout, and to give warnlng signais, and, if pos- 
sible, stop the train on dlscovering a person on the track, and made 
the omission of such precantlous a crlmlnal offense in case such omis- 
sion régulted in the death of a person, for the purpose of showing the 
Interest of the ,witnesses, to be consldered by the jury in weighlng 
their téstltoony, It is not e!rrôr to call attention to such criminal llability, 
where the testimony in ' the partlcular case warrants it 

S. Evidence — Inpekential Peoof— Habits of Deceased. 

In an action agalnst a rallroad company to recover for the death of 
a person alleged to hâve been sti'uck and killèd by a train, where there 
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was no eyewitness to the accident, it Is not compétent for défendant to 
show a habit of deceased to jump on movlng trains néar the place where 
his body was found, for the purpose of ralslng an inference that his 
death resulted from such an attempt, but the testimony should be con- 
fined to his acts on the particular occasion in issue capable of being di- 
rectly or circumstantially proved. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

Charles N. Burch, for plaintifif in error. 

Wm. Kinney and H. J. Livingston, for défendant in error. 

Before LURTON and DAY, Circuit Judges, and WANTY, District 
Judge. 

DAY, Circuit Judge. This action was brought to recover damages 
sustained by the wrongful death of George McClish, it being alleged 
that he was negligently run over by one of the trains of the défend- 
ant Company. The testimony tended to show that on the afternoon 
of February 4, 1899, the deceased left Brownsville in the direction 
of his home, and later in the afternoon his body was found about one 
mile north of Brownsville, at the foot of an embankment, near the 
railroad track. The injuries on his person were of such a character 
as to cause death. It is the claim of the plaintif! that he was knocked 
from the track and killed by one of the locomotives of a passing train, 
while the company contended that death ensued from the wrongful 
attempt of the deceased to board one of the trains of the company. 
It is strenuously argued that the case should not hâve been submitted 
to the jury, but should hâve been arrested by an instruction to find for 
the company at the conclusion of the testimony. It would serve no 
useful purpose to summarize our views of the évidence, which we 
hâve carefully considered. It is only necessary to say that we hâve 
reached the conclusion that under the Tennessee statute a case was 
made upon the testimony sufficient to warrant its submission to the 
jury. We proceed to consider several of the assignments of error. 

I. The witness Henry Wright, called by the plaintifï, gave testimony 
tending to show that he was at work on a téléphone pôle some distance 
south of the place of the injury ; that he saw McClish, with whom he 
was well acquainted, pass up along the track northwardly shortly be- 
fore the passenger train went in the same direction. Further, that 
shortly after the passenger train passed he saw parties bringing the 
body of McClish from the scène of the injury. The company offered 
the testimony of three witnesses, tending, with more or less certainty, 
to show that Wright was not at this pôle that day, but was at a certain 
opéra house until the body was brought into town. Over the objec- 
tion of the défendant company the plaintifif was permitted to introduce 
the testimony of witnesses to establish the gênerai good character of 
the witness Wright for truth and veracity. The question of the ad- 
missibility of this kind of testimony has led to no little contrariety 
of décision in the courts of this country. The practice is not regulated 
by any statute of Tennessee, so far as we are advised, and is a ques- 
tion of gênerai law, not controlled by state décisions. Garrett v. 
Railroad Co., 41 C. C. A. 237, loi Fed. 102, 49 L. R. A. 645. The 
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question; was prësented to this iourt under facts differing from those 
ndwibefore us in Spurr v. U. S., 31 C, Ci. A. 202, 87 Fed. 713. In 
that '<:à^e;it was sought tô sustain the admission of this class of testi- 
mbiiy Ûi^n the ground that tîiè cross-examinâtion ha.d impeached 
the defendant's character for truth and veracity. Of this daim the 
court, speaking by Judge Swanjiaid : 

"A careful reading of défendant" s cross-examlnation fails to disclose any 
ground for the admission of évidence of hls gênerai réputation for trutli and 
veracity. TJie fact that contradictions exist between his testimony and tliat 
■oî other wltnesses affordS no groùnd for its admission. 1 Greenl. Ev. § 469. 
la JJlfi chàfaieter as a witness défendant Is pot entitled to any privilège not 
extended to otlier wltnesses. Keagan v. U. S., 157 U. S. 301-305, 15 Sup. 
et. eiO, 39 L. Kd. 709; U. S. v. Hollis (D. O.) 43 Fed. 248. In gênerai, 
where no attempt bas been made to Impeacli him by évidence of bad 
character, or by contradîétiory statements, or by thè crosà-esamination, he 
cannot corroborate, his testimony, or give it weight by évidence of his gên- 
erai rçButatJon for tiptlifuJness; nor will his own vlew of the efîect of his 
cross-exaipinatlon malie'siich testimony compétent The rule as to the ad- 
missibility of testimony of character Is thus broadly stated by Greenleaf (1 
Greehl. Ev. § 54): 'And In ail cases where évidence is admitted touChlng 
the gênerai character of the party, : it ought manif estly to bear référence to 
the nature of the cha:rge agalnst hlm.' Tl^e évidence was obvlously Intended 
to give w;elght to the defepda^fji? Personal testimony; not for the purpose 
of establishing a ^éheral charaCter inconsistent with the ofEense chargea. 
The weighï of rêasôtiing and autborlty justifled its exclusion. Stevenson v. 
Gunning's Bstate, 64 Vt e09, 25 Ati. 697; Fundorburg v. State, 100 Aia. 36, 
37, 14 South. 877j Tedens v* Schumers, 112 111. 263, 267; People v. Oowgili, 
98 0al. 597, 29Pac. 228."; 

In the présent case we perceîve in the character of Wright's cross- 
examination nothing which tends to impeach his gênerai character for 
truth. It is true it is séarching and exhaustive, but it relates entirely 
to détails of his allege'd conduct and observation of McClish to which 
he had testified in chief, and we think the doctrine of the Spurr Case 
entirely applicable to the case in hand so far as that feature is con- 
cerned. 

Did the contradiction of Wright by the witnesses who claim that 
he was not where he says he was, and consequently could not hâve 
seen what he attempted to describe, put in issue the gênerai character 
of the witness fdr truth, and thereby justify the introduction of wit- 
nesses to sustain it? Greenleaf, who goes farther upon this subject 
than many of the authorities are willing to follow in admitting this 
class of testimony, supports the doctrine that the contradiction of a 
witness by other testimony does not lay the foundation for the intro- 
duction of other testimony supporting his gênerai réputation for truth. 
Greenl. Ev. § 469, and notes. What more is there in this case than 
the contradiction of Wright by other testimony? It is true that the 
contradiction is of that éharacter that admits of no réconciliation of 
the testimony upon any thebry of honest mistake or failure of memory. 
This iS often true of witnesses whose gênerai character for truth is un- 
àssaîîable. If, in every case where the witnesses are in direct'and irrec- 
oncilablé conflict, gênerai character proof can be introdiiced, the dis- 
pUted issues of fact willbe lost sight of in a mass of testimony sustain- 
ing or impeaching the varions witnesses in the case. The présent case 
àffordS ai strikîng illustration' bf the effect of the introduction of this 
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class of testimony, for we find no less thaii six other witnesses at the 
trial whom it was deemed necessary to sustain by proof of gênerai rép- 
utation. If tliis practice' is to be foUowed, as is said in Russell v. 
Coffin, 8 Pick. 142, "grèat delay and confusion would rise ; and, as al- 
most ail cases are tried upon controverted testimony, each witness 
must bring his compurgators to support him when he is contradicted, 
and, indeed, it would be a trial of the witnesses, and not of the action." 
An attentive considération of the cases and of the reasons upon which 
they afëfovmded leads us to the conclusion that the introduction pf 
this class of testimony should be coniined to cases where an attack 
has been made upon the character of the witness by some method 
which tends to impeach his gênerai character for truth. It is true thât 
contradicting testimony may hâve an efïect indirectly to impeach in 
the mind of the trior the character of, the witness contradicted, but that 
is not the purpose of the testimony. It does not matter how much 
a witness may be contradicted, his gênerai character is presumed good 
until it is assailed by some recognized method of impeachment. This 
may be undertaken by showing that the gênerai réputation of the wit- 
ness for truth is bad, by showing by direct proof or upon cross-exami- 
nation that he has been çonvicted of an infamous crime. In thèse 
instances the attack is made upon his character, £^nd is not so much 
upon his testimony in the particular case as upon his unreUability 
as a witness. When bis. character is thus assailed, the attack may be 
repelled by proof of gênerai good réputation for truth. Until it is im- 
peached it is not in issue, and we think the ends of justice will be 
subserved by confining the testimony to the issues of fact essential 
to the détermination of the controversy before the court. While, as 
we hâve said, the cases are by no means unifortn up^on this subject, 
the coticlusion reached is sustained by many well considered cases; 
among others; Wertz v. May, 21 Pa. 274; Brann v. Campbell, 86 
Ind. 516; State v. Ward, 49 Conn. 429; Webb v. State, 29 Ohio St. 
351 ; State v: Archer, 73 lowa, 320, 35 N. W. 241 ; Russell v. CofHn, 
8 Pick. 142; Brown v. Mooers, 6 Gray, 451; Gertz v. Railroad, 137 
Mass. "jj, 50 Am; Rep. 285 ; Stevenson v. Gunning's Estate, 64 Vt. 
609, 25 Âtl. 697; People v. Gay, 7 N. Y. 378; Tedens v. Schumers, 
112 m. ^63. 

Whether the introduction of proof tènding to show that the wit- 
ness has made statements out of court inconsistent with his testimony 
is such an attack upon his character as justifies the introduction' of sus- 
taining testitnony of gênerai réputation is not a question involved in 
the record now before us. The cases' are much in conflict upon the 
question, as- a perusal of them will show. We cannot say that the ad- 
mission of this sustaining testimony was harmless error. It tertded to 
give undue weight ând influence to the testimony of Wright over wit- 
nesses whoTèsted upon the presufùptîon of the law as to good charac- 
ter. Brann, v. Campbell, 86 Ind. 516. 

2. Under the décisions of the suprême court of Tennessee construing 
the statute under which this action vyas prosecuted, while: the contribu- 
tory négligence of the person killed will not bar a recovet'y, it may bè 
taken intô considération' in mitigàtion ,of damage& JJpon this branch 
of the case the court instrûcted the jury : 
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'Tàfte this case, i thirik you wUl agrée wlth me in saylng that it is 
al^ays i&egl^gence, Oiqder aiiy clrcumstances, for any man to walk along 
tbe tr^S't'Fiwin the Une» of contact by moving trains, unless It be under 
èkce^tiomt ciçcurostanceB, where a man bas scarcely any other cholce of a 
pathway. •/'Ordlnary prudeiice Would suggest that every màn should keep 
off aé rafifëad tracks unless he is eompelled to use them for a walkwây. 
But yen tenow, as a mattet! of practlcal expérience, that in a vast countrj' 
like thls, it^s impossible for the railrpad çompany to keep the people from 
uslng their, railroad tra<:'k6 as a wal^c-w^y. ïou know that people wlll ' 
take the railroad track bècause It Is alwâys a, better road, higte and drler, 
and better kept than coininbti ' roads and pàtiiways that ruil parallel to 
them. Thls alniost uniTersall habit ofuslâg' lie tailroad tracks as a walkway 
la tobiB conpidered by tbejury ia determlnlng how far the intestate is to 
be chaçgea|)lQ|With négligence In mitig^ng the damages; and this witbout 
regard to étrétimstances whetiier or not the railroad çompahy bas permitted 
It. If the ràilrôad cbmpany bas tàken steps tô e;sclude the public from uslng 
Its tracks 'as à walkWay, àM, ndtW^lthstandlng, thé Intestate violâtes the 
safeguards 'Oft the railroad byflisregardlng the means to prevent it, there the 
jury wp^ld: n^turally charge the intesta.teimore readily with négligence. 
But if thé Company has takeh no distinct i^eàns of wamlng ofï such in- 
truders, that iéij"c«inis¥ance is'to be eotisldferèà by the jtiry in estimatlng the 
sum to be alloWed in mltlgatléil of daniages. Again, if thé intestate. is not 
onîy walklngupon the trackij but he usés it for a wdlkway at a tlme ànd at 
a place when he knows or.ougljt to know that trains are due to pass that 
■way, that hé'ls llâble to cpiné In contact wîth them, such a condition or cir- 
cum^tance ■W'oula re^'uire the jtiry to'Jhcrease the sum allowed in mitigation 
of damages. ^Ehus, as befoïe, the jùiy takes Into considération the facts 
and clrcumstances of thiapartlcnlar occasion and this paMcular man, and 
fairly and imparti^Uy estimâtes hpTy^ ra^ph the damages should be mitigated 
by a réduction pid acçountof thie particulat négligence shown by Mm on 
that occasion. ' Atto, if the jury caû see ftom facts and clrcumstances that 
after he had taken the track td use as a walkway he ùsed it iiegligently by 
golng heedlessly along withont attention to the danger he is In from trains 
thfttare llkely tp paiss or ,r,epags along fthe track at that tipie, such a cir- 
cumstance would tacline thp Jury to increase the amount to be allowed in 
mitigation Of ditinâ^es. Mdso Itls,; gentlemen of the Jury, ail the facts 
an* eircumstàncés df 'this case- are 'submitted to you, for your considération 
to detdnniae hoNw mucb li \W3uld bfe fait toifeduce the damages by reasou 
offcny négligence ypuflnd on tjhe part pf the pl&intlff's Intestate on this par- 
ticplar pccaslpn." i " 

/E?£ceptionwasduly taken to that part of the charge permitting the 
universal customi o£i pçoplç té walk ypori railroad tracks to be consid- 
ered as lessening the contributory négligence of the deceased. 

The seventeenth request of the défendant was as foUbws: 

"If you flnâ fi^dktt' the évidente that plalhtifl'S intestate was killed by belng 
stTOckjby dnepf défendantes tendus, theli you must mltigate and reduce the 
danjages whlcl) yoi^fillaw plaintlflE by taklBg iRto consid^eration t;he négligence 
oï p|aintiff's,}nte§tape m beîng.uppn défepdant's track. I charge you that 
It wa^ gross hegllfeéncé oH'.ia^è part df pialntlff's intestate to go upon a rail- 
road eînbankœralt' élght feet hiëh,iwhere trains weré fréquently passirig, 
and this négligence musthei taken into considération in assesslng damages. 
Tfie damages shoul^. be mi.(;lgatçd, and ^edueed to suph. antiount as you deem 
prpjper. ïou çan relance the damages to a merély nominal amount." 

Instead of giving request as asked, thé court charged the jury as fol- 

loWSC..- ■•-. ■ •-- ■"■)'l l' .■■•■■o ;.,■ \- . 

i "it yoÉ flnd frbm îthe ëvidéhCé that praintiffs Intestat*! was killed by 
béingstruck byone ofdefendant'B trains, then you must mltigate and reduce 
the daniages which xou allp^ plainttff' by; taklng Into considération any 
négligence ' of plaintifC's Intestate in béing on defendant's tracks. I charge 
you that if you believe from" thé évidence that the plaintifTs intestate 
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walked upon a rallroad embankment elght feet hlgh, where trains were 
frequently passing, and at a time when he knew that trains were due, if 
you flnd that he did not know the sehedule trains, tliis négligence would and 
must be taken into considération in assessing damages. Ttie damages 
shiould be mltlgated and reduced to such amount as you deem proper; and 
you may even reduce the damages to a merely nominal amount, if you 
think bis négligence demanda this as a mattw of falrness and justice to the 
défendant You must allow whatever mitigation you think just for any 
négligence on his part" 

The objectionable feature of the charge given lies in the instruction 
that the jury might consider the almost universal habit of using the 
railroad tracks as a walkway in determining the question of the con- 
tribtitory négligence of the deceased. There is no testimony in the 
record showing a universal custom to thus use the right of way of a 
railroad for a footpath, and we do not perceive that a practice of this 
sort would make it any the less négligent. In such cases it has been 
frequently held that such use, where no question of license or public 
crossing is involved, is at the risk of those who see fit to thus expose 
thernsences without causé. Even in the case of a licensee there is, 
under such circumstances, the highest duty to exercise the utmost de- 
gree of vigilance in looking out for approaching engihes or cars. Rail- 
road Co. V. Coqk, 13 C. C. A. 364, 66 Fed. 115, 28 L. R. A. 181. In the 
absence of a lîcense, the deceased, under the circumstances of this case, 
was a trespasser, to whom the company owed no duty except to avoid, 
after discovering his danger, any wanton or unnecessary injury to him. 
Railroad Co. v. Cook, supra. We think the défendant was entitled to 
a charge that the deceased was guilty of contributory négligence in 
thus exposing himself to danger by walking upon the track, and this 
without the qualification contained in the modification of the request 
in his behalf, "that, if the jury believed that the plaintiflf's intestate 
walked upon a railroad embankment eight feet high, where trains were 
frequently passing, and at a time when he knew that trains were due, 
if you find that he did not know the scheduled trains, this négligence 
would and must be taken into considération in assessing damages." 
This charge, by itself considered, might well justify the jury in believing 
that it was only négligence to make this use of the track when the de- 
ceased might expect trains to be due. We cannot agrée to this propo- 
sition. The track is the property of the railroad company, which it 
has the légal right to use at any and ail times. "It can never be 
presumed that cars are not approaching upon a tr?ick, or that there is 
no danger therefrom." EUiott v. Railroad Co., 150 U. S. 245, 14 
Sup. Ct. 85, 37 L. Ed. 1068. It is true that in other parts of the 
charge the leamed judge instructs the jury that to make use of the 
track of a railway for walking pufposes except in cases of necessity 
may be contributory négligence, but in the respects pointed oui: the 
jury may well hâve understood the court otherwise, and, in our opin- 
ion, the charge was misleading. 

3. As to the weight to be given to the testimony of the engineer and 
fireman, who were important witnesses in behalf of the défendant, the 
court charged: 

"Oounsel for the plaintlfE hâve properly called your attention to the fact 
that we bave a statute making it a felony for a fireman oi an engineer on 
115 F.— 18 
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a rajlrpad train not to observe tbe régulations of the statute whieli bas 
Jusr been callèd to yoiir attention. In otlier words, if either of thèse en- 
gli^^ers or flremen saw McClish as an obsttnction on the road, and did not 
blCjW thfe whlstle, and do ail tbat was neèessary to stop the train, or if. 
thçy falled to see him, they are gullty of a (elony, and wonld be puiiishable 
under tfi^ statute for that crime. It is plain;' tierefore, that th^se witflesses 
were testlïying in théir owft interest in respect to that crimlnal liabillty. It 
is also to.be obseryed that they are in the employaient of â rallroad Com- 
pany, and liave sucb blas iri that regard as beîongs to ordinary humain nature. 
But I hâve told you, even in crimlnal cases, that if the jury ckn see that the 
witness, potwlthstanding the gravity of hls interest, Is telling the truth, that 
they hôf'ionly may, tmt 'fihôuld, believe him, and base ttieir verdict ac- 
cordingly." ■ 

Itis ftrgued by counsel for plaintiff in error that this charge was 
erroneo^s. It is claimed that a proper interprétation of the Tennessee 
statute otily requires the person in charge of the locomotive to be on 
the loojcout ahead for obstructions; that in this case the engine was 
in charge of the engineer, and it was his duty to give the signais 
and, take ttie précautions, prescribed by the statute. Furthermore, that 
neither the epgineer nor the fireman could be held criminally respon- 
sible undçr tl}e laws of Tennessee unless the omission to take the statu- 
tory précautions resulted in the death pf McClish. Thèse questions 
raise important issues ùnder the Tennessee Code, whiçh do not seem 
to hâve been passed upoh by the suprême court bf that state, The 
exception taken, howeyer, does not raise the question ^rgued. It is 
as follows: ,,^ 

"(4) To that portion ol! the court's chaire wMch calls the Jury's attention 
to the stfttute maklng It a felony for an çnglneer or flreiçan to disregard 
the statuto^ précautions. , Défendant excepta to sald statute feelng referred 
to at ail il} the court's charge, and furtber excepts because, if referred to 
at aU, tb^ court should bave stated that the omission to observe thëse pré- 
cautions niust hâve been wlUful, In order to makè the lookout gullty of 
felony." : 

It, iSitrue, that. the assignment of errprs is broadér than the excep- 
tion, and equally true that the argùrhent is broader than the exception 
and, the, assignment. Ithas been frequently held that it is not the 
qâice of an assignment of error to extend the exception originally 
taken., ,Iti? the purpose çfthë rules .of this court lo, ii, and 12 (31 
C. Ç, X. cxlv, cxlvi, çlii.Çiô. Fed. cxlv, cxlvi, clii),,to require an excep- 
tion to bé spécifie, that aïtehtion may be called to the igrqurids thereof, 
and-,the err^nif any, corrected. Van Gunden v. Iron Cb., 3 C. C. A. 
294, 52 Fed. 838. It is ,not, permitted to look beyond the terms of the 
assigumehit bf. error to the brief for a spécifie statement of the, ques- 
tion to be r^ised^ Grape Creek Coal Co. ,y. Farmers' Lfc)an & Trust 
Co., I2C./Ç,.!A. 350, 63 Fed. 891,! Looking, then, to the spécifie 
exception ,J^)<ep, we find it .pbjected,: First> that the court referred to 
the statute at,, ail; second, ihe court; !should hâve stated the omission 
to observe the statutory précautions must hâve been willfui in order to 
make the défendant guilty of , felony. As to the fîrst objection we 
see no reasopwhy the court may not properly rçfer to a statute mak- 
ing the omission of a duty the subject of criminal as well as civil lia- 
bility, where the witness is one who may be held criminally liable under 
the circûmstançes irivolvèd in the inquiry in thë civil suit. That fact 
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may influence his testimony, and, like other facts showing feeling or 
interest, may properly be considérée by the jury under proper instruc- 
tions. To justify référence to the criminal liability imposed by this 
statute, there must be testimony tending to show an omission to per- 
form a duty required by the statute of the witness which may subject 
him to punishment. It is to be borne in mind, in this connection, that 
under the Tennessee statute there may be a Hability in damages for 
failure to give the signais, while no conviction for crime can be had 
unless the omission causes death. The second part of the exception 
relates to the requirement that the omission must hâve been willful 
to involve criminal responsibility. The section of the Tennessee 
Code fixing criminal liability, so far as it relates to the circumstances 
shown in the présent case, is as follows : 

"lî any engine driver or other person connected wlth the running of the 
locomotive or train upon any railroad shall omit to observe the précautions 
prescribed for the prévention of accidents, whereby an accident shall occur, 
and any person shall be killed, he shall be guilty of a felony." 

This Statute evidently does not make the crime dépendent upon any 
particular élément of purpose or intent upon the part of those who 
come within its terms, It is the omission on the part of such persons 
to observe the statutory requirements, which results in accident causing 
death, that renders them criminally responsible, We do not know 
what the court would hâve held had the exception directed attention 
to the applicability of this statute alone to the engineer under the cir- 
cumstances shown ; nor did the exception challenge the court's atten- 
tion to the necessity of pointing out the fact that death must resuit 
from the omission to act before the witness could be indicted and con- 
victed of a criminal ofïense. 

4. Another proposition is much discussed in the briefs, and was 
the subject of oral argument. It involves the right of the défendant 
Company to introduce évidence tending to show that the deceased was 
in the habit of jumping on grains near the place where the body was 
found. In the form in which the ofifer of proof in this branch of the 
case was made it is quite likely that the question sought to be made 
was so involved with incompétent matter proposed to be proven at 
the same time that the alleged error in ruling upon it has not been 
properly brought into the record. As it has been thoroughly discuss- 
ed, and may be an important question in a new trial of the case, 
we hâve concluded to give our views upon it. The learned counsel 
for plaintiff in error admit the gênerai rule to be that testimony 
ofifered for the purpose of establishing contributory négligence of the 
deceased, like other testimony, must be limited to proving facts exist- 
ing at the time of the happening of the injury complained of. It is 
contended, however, that when there is no eyewitness to the occur- 
rence, and the manner of its happening is to be left to circumstantial 
évidence alone, it is compétent to show the habit of the deceased in 
the respect of doing the thing which it is claimed he did at the time 
of receiving his injury. The argument is, proof of habit to do the 
thing in question renders it more likely that it was done at the time 
in controversy. There are not lacking authorities to support this 
view, but we think the better rule is that such testimony tends to raise 
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collatéral issue?, to Ixeget uncertainty and false inferences from events 
which havé lio be^ring upon the real issues. 'A man may be careful 
upon one occasion and careless tçon another. It is npt fair déduction 
tosay tjhiat because the deceased sçmetimes boarded trains in motion 
that, thèrefore, he was attempting to board a train when killed. Such 
testimony, tending to show contributory négligence, could be met with 
other testimony tending to show that such was not his habit, and 
the attention of the jury would be diverted from what happened on the 
occasion, of the injury to the considération of the character and habits 
of the deceased at other times. We think the testimony should be 
confined to the conduct of the deceased in the particular instances un- 
der investigation in the light of the facts compétent to be directly or 
circumstahtially proved. While difïering in its facts, we think the 
case of Thompson v. Bowie, 4 Wall. 463, 18 L. Ed. 433, is décisive in 
principlè of the question now under considération. In that case action 
was brought to recover upon three promissory notes. Bowie, the 
maker, sought to avoid payment on the ground that the notes were 
founded on a gaming considération, and thèrefore void. There was 
no direct eyi'îence ofîfered at the trial to impeach the considération of 
the notes, and circumstantial évidence only was relied upon. The 
trial court permitted a bfother of the défendant to testify that when- 
ever his brother was under the influence of liquor he had a propensity 
to gamble, and, as 'the maker was drunk on the mprning the notes 
were given, and as they were in the handwriting of a professional 
gambler, payable to the keeper of a gambling house, the inference 
was that they were given for money won at play. Mr. Justice Davis, 
delivering the çpinion, said : 

"Ail évidence must hâve relevaney to the question in Issue, and tend to 
prove It. If npt a link jn the chain of proof, it is not properly reeeivable. 
Could the habit of Thoînas F. Bowie to gamble, when drunli, legally tend 
tô prove tha^t he dld gamble on the day the notes were executed? The 
gênerai character and habits of Bowie were not fit subjects of inquiry in 
thls suit for any p^irpose. The rules of law do not require the plaintiff to 
be prepared , with proof to meet such évidence. That Bowie gambled at 
other tl'mes, when' In llqUor, was surely ïio légal proof that becàuse he was 
in liquor on the Ist day of Jënuary, 1857, lie gambled with Steer. It is very 
rare that in dvll^sttits the < character of the party is admissible In évidence, 
and It is never pernjitted, ifDless the natpre of the action Involvee or directly 
affects the gênerai charâèterof the party. 1 Greenl. Bv. § 54. Bowie was 
not chargea Wjth fraud, or with aby action involving moral turpitude. He 
was slmply endëavoring to sliow that his own negotlable paper was given 
for money lost at play; and to allow him, as tending to prove thls, to give 
Jn évidence hlSj habit to gamble when drUnk, would overturn ail the rules 
establlshed for the investigation of truth.'| 

In discussirig the principle herein involved in Harriman v. Palace 
Car Co;, 29 C. C. A. 194, 85 Fed. 353, Judge Thayer uses this lan- 

guage : : ; • 

"When, thèrefore, a complalrit does not charge incompetency, but simply 
allèges that an employé ècteid negllgently on a given occasion, the proof 
Bhould be conflned to his actson that occasion, and should not embrace an 
Inquiry concerning his conduct on other occasions, or his gênerai conduct, 
whlch is a subject in no wlse involved In the issue." 

To the same gênerai efifect are Jones, Ev. § 162, and cases cited; 
Eppendorf v. Brooklyn St. R. R. Co., 69 N. Y. 195, 25 Am. Rep. 171; 
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Franklin v. Franklin, 90 Tenn. 441, 16 S. W. 557. In the latter case it 
was held incompétent to cross-examine a witness accused of forging 
a will then in dispute by showing that he had forged other signa- 
tures. Judge Lurton, then of the suprême court of Tennessee, deliv- 
ered the opinion ; saying, among other things : 

"The fact of a forgery o£ a particular paper cannot be shown by proof of 
other crimes of the same klnd. If it had been shown that he had written 
thls will, and the défense was that It had been written innocently, or by 
direction of the testator, then, to show gnilty purpose or motive, It might 
hâve been admissible to show other offenses of the same klnd. That was 
not the question hère." 

Chase v. Railroad Ce, yy Me. 62, 52 Am. Rep. 744, was a case 
where no one saw an accident at a crossing causing instant death. 
The court ruled that évidence of the gênerai character and habits of 
the traveler for carelessness was not compétent as bearing upon the 
question of due care upon his part. Upon the whole, while the ques- 
tion is not free from diiificulty, we think the better rule excludes such 
testimony, and that there was no error in the action of the trial judge 
in the respect mentioned. i 

For the reasons heretofore set forth, the judgment will be reversed. 



PEOVIDBNT SAV. LIFE ASSUR. SOO. OF NEW YORK v. DUNCAN et al. 

(Circuit Court of Appeals, Slxth Cireuit Aprll 8, 1902.) 

No. 1,008. 

LlPB INBDRANCB— FOKPBITtJRB FOR NONPATMENT OF PrEMIUM— ESTOPPEL. 

The holder of a life Insurance policy which provided that premiums 
might be paid to an agent of the company, but only in exchange for the 
company's receipt, was notified by the company that the receipt for a 
premlum had been sent to a certain bank, and that payment could there 
be made. On the last day for such payment it was found that, by di- 
rection of the company, the bank had previously retumed the receipt. 
There was no other agent in the place who was authorized to reeeive 
payment, and the company refused to accept It thereaftet' without a 
health certiflcate, which could not be furnished, and the premlum was 
not paid. In an action on the policy after the death of the Insured, the 
only défense was that of forfaiture for nonpayment of such premlum. 
The jury found for plaintiff, Under instructions charglng that such a 
verdict could only be retumed in case it was found that payment of the 
premlum was prevented solely by def endant's wlthdrawal of the re- 
ceipt, and there was évidence which supported such a findlhg. Held, that 
défendant, having, in violation of Its duty under the eontract, with- 
drawn the receipt, and thus prevented payment of the premlum except 
on a condition which could not be complled with, and of which fact the 
évidence tended to show it had previous knowledge, was estopped to 
claim a forfeiture because the payment was not made or tendered. 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

Thls was an action upon a policy of llfe Insurance Issued by the Provident 
Life Assurance Society upon the life of Wm. M. Dunean for $10,000, and 
payable to Mrs. Can-le E. Dunean, wlfe of the assured. ïhe policy was 
issued vSeptember 8, 1897. The annual premlum was Ç807. Among other 
matters, the policy contaiued the foUowing provision: "AU premiums are 
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due àad payable In advance at the office of the soclety, in the clty ot New 
York.; They* may, howerer, be pald to an autliorized agent of the soclety 
on OT; bçfçris the dates when due, but only in exchange for a receipt, and 
counterglgned by such agent. A grâce of thlrty days will be allowed lu the 
payment oif prémlums hereaifter due on thls pollcy: provlded, always, that, 
whenever advantage is taken of this grâce, interest at the rate of five per 
cent, per «njjum shall be paid to the soclety for the tlme deferred." The 
first renewal premlum was due, September 8, 1898; but, as a conséquence 
of this gcace provision, the Insured had untll and Includlng October 8, 1898, 
in whlcb to pay same. ïhe assured died in March, 1899, wlthout having 
ever paid thls renewal preniium. Thls action is brought upon the pollcy, 
for the use of Mrs. Oarrie E. Duncan Indlvldually, and for the use of 
W. D. Talbot, to whom one-half of the pollcy had been asslgned October 
10, 1898i in ptirsUanee of a prior paroi : agreement by which the assignée 
undertook to pay the whole of the flrst renewal premium and one-half of 
each recurrlng ptemlum in considération of a one-half interest in the policy 
when it. should become a cîaim. The sole diefense made by tlie soclety was 
that thé polièy had beeh fprfeited by the rionpayment of the flrst renewal 
premium, ùtié .October 8, 1898. The officiai receipt for the first renewal 
premiuni had been placed by the soclety in the American National Bank, 
at Nashville, prior to September 8, 1896, and notice had been duly glven to 
the assured that It could be paid there. A few days prior to October 8, 
1898, the last day of grâce, and wlthout any notice to the assured, this 
reneWal receipt was returned by the bank to Boswell & Buckley, gênerai 
agents for the soclety at Cincinnati, Ohio. The agents of tlie Company at 
Nashville, October 8, 1898, were F. L. McKemon and Frank Pryor; the 
latter being a subagent or sollciting agent under McKernon. There was 
évidence tending to show that it was the duty of both McKernon and Pryor 
to lodk after collections of renewals due at Nashville, by urglng on the as- 
sured the payment of such renewal premiums, and that both had an Interest 
in the payment oîf renewals, by way of a commission on collections of re- 
newals at Nashville upon policies igsued wlthin a limited date. But neither 
had any authorlty to collect such renewal, or to extend the tlme of payment. 
Both McKernon and Pryor, the Nashville agents of the soclety, were In- 
formed prior to October 8, 1898, of the arrangement by which Talbot was 
to pay the renewal premium due October 8, 1898. In explanatlon of the 
f allure to pay that renewal premium, Mr. W. D. Talbot testified as foUows: 
"Q. State what occurred, and ail about it. A. Mr. Pryor came to my office 
on Saturday, tiie 8th day of October, 1898, to collect the premium on the 
pollcy. I ïeached for a check to make the payment, at the same tlme asklng 
for the reCelpt, to: order to get ;the exact amount to be paid; and I also 
repeated, 'I don't want to glve any note for part of the premium,' — that 
I wanted to pay It ail cash. Mr. Pryor said the receipt was on the notice, 
and I said that was the flrst tlme I ever knew the receipt to be on the 
notice, and he said ail he had to do was to countersign it. On examina tl on 
he found that the receipt was not on the notice. He then said: 'The re- 
ceipt is down at the bank. I wIU go down and get: it' He left my office, 
and in a short titne retumed and said: 'The bank has returned that receipt 
to Cincinnati.' I thlnk he said Cincinnati, but I would not be positive. Q. 
Returned it to some place? A. To the manager at Cincinnati, I understood 
it; and he said: 'I will ' telegraph for it, and bring it to you Monday,' 1 
said: 'You take the check now, and brlng me the receipt hereafter.' He 
said: 'That Is ail right. I will telegraph for it, and bring it Monday.' He 
started to go outof the office, and I said: 'Hère, Pryor, If it will make a 
partlcle of différence, you take the check, and bring me the receipt here- 
after.' He said: That is ail right I will telegraph for It, and bring it up 
Monday.' He then left my office." There was évidence tending to show 
that either McKernon or Pryor wlred on Saturday, October 8, 1898, the so- 
dety's gênerai agents at Cincinnati to retûm the Duncan renewal receipt, 
and that this wlrfe was received sometime dtirlng the afternoon of October 
Sth. Instead of wiring a reply, the gênerai agents wrote on the same day 
to McKernon, incloslng the receipt, together with a médical health certlficate, 
and instructed bim not to receivèthe renewal premium unless accompanled 
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by a duly certifled health certificate. Mr. Duncan's health was at this tlme 
such as that he was unable to obtain a proper health certificate. Both 
Duncan and Talbot were notified of this instruction, and that no payment 
would be recelved unless accompanied by a health certificate. In consé- 
quence of this, no further tender was made. It ■was also In évidence that 
W. D. Talbot was a man of large means. There was a jury, and verdict for 
the plaintife. 

J. M. Dickinson and John A. Pitts, for plaintiff in errer. 
Baxter Smith, for défendant in errer Mrs. Duncan. 
John J. Vertrees, for défendant in errer W. D. Talbot. 

Before LURTON and DAY, Circuit Judges, and WANTY, District 
Judge. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion ef the court. 

Most of the errors assigried are based upon an erroneous interpréta- 
tion of the charge, and of the issues submitted to the jury. The 
learned trial judge did net assume that Pryor had any authority to 
either collect the renewal premium due October 8, 1898, or to extend 
the time within which it might be paid. Upon ail thèse matters the 
charge was quite as favorable to the défense as they ceuld claim, for 
he refused te submit the plaintififs' case to the jury upon any issue as to 
Pryor's right te either collect the renewal premitim en the Duncan 
policy, or to extend the time of payment until Mônday. Rightly in- 
terpreted, and considered as a whole, the original charge submitted the 
case to the jury upen the single issue as te whether, en ail the facts 
and circumstances, the payment of the renewal premium had been pre- 
vented by the withdrawal of the cempany's officiai receipt from Nash- 
ville before the time had elapsed within which it might hâve been paid. 
But if there was any ambiguity in respect to the issue submitted to 
the jury, it was fully cleared up by the subséquent charge to the jury, 
who, after being charged, returned into court and propeunded this in- 
quiry : 

"The jury wants to bnow whether or not there was more than one point 
to be considered. If but one, was that as to whether or not payment failed 
on aceount of absence of receipt?" 

Whereupon the court further instructed the jury as foUews : 

"Now, gentlemen, in answer to your question, I can only repeat the sub- 
stance of what I hâve already said to you, — that the case is submitted 
to you on the single question of whether or not payment of the renewal 
premium due October 8, 1898, was defeated or prevented by reason bf the 
fact that the receipt for the premium had been returned to Cincinnati, or 
was not then in the clty. If, substantlally as stated by Mr. Talbot, he de- 
sired to pay, and. was ready and wlliing to pay, and called for the receipt 
and the local agent, Mr. Pryor, went to the bank to procure the receipt 
and aseertained that it was not in the clty, and so reported to Mr. Talbot, 
and thereupon agreed to telegraph for the receipt, and Mr. Talbot, bona fide, 
desiring then to pay the premium, and acting bona flde on the bellef that 
the receipt would be returned, and that he could and would pay the premium 
Monday, then, under such elrcumstanëes as thèse, the company would not 
be permitted to rely on the failure to pay the premium on the last day when 
due, for the purpose of forfeiting the policy; and in that vlew. If you are 
satisfied of that by the welght of the évidence,— the burden belng on the 
plaintiff to show this, — then your verdict should be in favor of the plaintiff. 
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ti.on ïlip çontrary, substântlally as stated by the agent, Mr. Pryct, he 
^^lit tp .Mr." (Talbot's office on one or more occasions and urged hlin to pay 
the iitéÉsIùni, and Mr. Tàlbot dèlayed untU late tn the aftemoon, and at the 
làst lûtigiivlew Mr. Pryor told hlm that he supposed that the recelpt was 
then prcfbàbjy gone, as the banks had closed, and thereupon agreed, at the 
suggeàtîën! of Mr. Talbot, to telegraph for the receipt, and that was ail that 
occurred, that would not save the pollcy. On the contrary, the failure tb 
pay would haye worked forfeltii^e, and, In that view, your verdict should be 
for the défendant Thls Is what I haye heretofore said to you." 

The case is in narrow compass. Mr. Duncan was notified that the 
soçietj^s ofiçial renewal receipt had been sent to the American Na- 
tional Bank, at Nashville, and that he might pay his renewal premium 
to that bank in exchange for the officiai renewal receipt at any time 
before the expiration of the last day of grâce, Octobe;; 8, 1898. Mr. 
Duncan, în cdhsequence of this notice, had a right to rely upon finding 
his receipt in the American National Bank until otherwise notified. 
The concçded fact is that thjs receipt was returned to the company's 
gênerai: agents at Cincinnati prior to Saturday, October 8th. Why 
this was dpne, and just when it was donc, is unanswered by the évi- 
dence. The facts were within the knowledge and control of the So- 
ciety, but, for its own reasons, it has not chosen to explain its conduct 
in this matter. But if Mr. Duncan was not prevented from paying his 
renewal premium by thé withdrawal of the receipt from Nashville, the 
beneficiaries ùndef the policy on his life hâve no right to complain. It 
would be ^iiiiatter of no conséquence whether the receipt was in Nash- 
ville or Cincinnati on, the last pay day, provided the insured had no 
purpose to pay the renewal, or was in no way prevented from paying 
the premium by the retiirn of the receipt to Cincinnati. Now, this is 
just the issue upqn which the case was submitted to the jury. There 
was a sharp conflict in the évidence bearing upon this question. The 
évidence of Talbot we hâve heretofore stated. That of Pryor, for the 
Society, waS;;4,-5ubstantial déniai of every fact which had been testified 
to by Talbot from which it might hâve been inferred that Talbot, in 
good faith, ijroposed to pay Duncan'^ premium on the due day, and 
was only pfeTfdftie'd from So doing by the fact that the receipt had been 
returned to Cincinnati prior thereto without notice to Duncan or him- 
self. Talbot was in ail substantial matters corroborated by a disin- 
terested wiihfess présent in his office, who heard the conversation be- 
tween Talbot àrid Pryor detailed by Pryor. 

For, the plairitiff in error it has been .nrged that an ofifer to pay 
Pryqr was qî no iconsequence, because he had no authority to collect, 
and that tte only way in which a forfeitureof the policy could be avoid- 
ed was to hâve made a tender tb the American- NatiQrial Bank. But 
iî the fact that, Pryor had no authority tocollfect Ditncan's renewal 
premium made; the ofîfer tq pay him ineffectual in avoiding a forfeiture 
for nonpayment,. it is difficult to see on what better ground an offer 
to pay the Améti<*àh Natictnal Bank would hâve stood. The authority 
of tjie bahkpdfepl^iided utopnl itç, possession of the society's officiai re- 
ceipt. , Duncan, undcir ttie. express provision of the poHcy, could pay 
his renewal premium only "toan authorized agent of the society," "but 
only in exchange for a rçceipt signed-by the président or secretary, 
and countersigned by such agent." The bank had, after the return of 
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the original receipt, no more authority to collect or receive Duncan's 
renewal premium than Pryor. To hâve made a tender to the bank 
would hâve been an idie ceremony, except in so far as such ap ofïer 
to pay would tend to show that the unlawful withdrawal of thè receipt 
bef ore the close of the day had prevented the payment on the due day. 
But that was just as fuUy evidenced by the ofïer to pay Pryor for 
the Company. Neither the bank nor Pryor had authority to receive 
the payment, and in the absence of such authority an ofïer to pay one 
would be no more efficient in avoiding a forfeiture than the other. If 
there was any advantage ^n a tender to one over the other, it would 
seem to be in favor of the tender to Pryor, rather than the bank. The 
authority of the bank as an agent for any purpose had been withdrawn 
by the recall of the officiai receipt. Pryor's agency, though limited, 
was unafïected by that fact; and he was, when the tender was made 
to him, an agent having authority to "look after" collection of renewal 
premiums, but without power to receive such premiums in the absence 
of the society's officiai receipt. It is not clear that Pryor's promise to 
send for the officiai receipt, and to présent it again for payment oo 
Monday, has any further or other significance than as évidence tending 
to show a good-faith purpose by Talbot to pay the premium on the due 
day, frustrated by the assured's inability to find any agent of the Com- 
pany authorized to receive such payment in exchange for the society's 
officiai receipt. Certainly the plaintifï in error cannot complain if the 
charge be so construed as to require the plaintifï below to show that 
Pryor did agrée to procure the return of the receipt, with authority 
to receive payment of the premium upon its return. 

Conceding Pryor's want of gênerai authority to collect renewal 
premiums, or extend time for their payment, it is not clear, under the 
State of circumstances existing when he undertook to secure the return 
of the society's receipt and power to deliver it upon payment being 
made, that the company should be permitted to deny his authority, if, 
in reliance thereon, the assured, who was otherwise whoUy without 
tault, should be misled and induced to rely upon that arrangement, 
rather than resort to some other equally uncertain scheme to avoid 
a forfeiture which was about to ensue through no fault of his. 

Upon the facts of the case, it is enough, however, to say that there 
was abundant évidence from which the jury might find that the pay- 
ment of Duncan's renewal premium was only prevented by the with- 
drawal of the society's officiai receipt from the American National 
Bank, and its return to Cincinnati. Under the terms of the policy, 
and of the notice given him, he had a right to rely upon the rétention 
of the receipt by the bank until the close of the last due day, and a 
right to believe that he could pay his renewal premium at that bank, 
and receive the company's officiai receipt, at any time during the last 
day of grâce. If, by reliance upon the society's agreement, as evi- 
denced by its notice, he postponed payment until too late to pay else- 
where or otherwise, the society should not be permitted to rely upon 
a forfeiture brought about through its own mismanagement and 
breach of duty because a technically good tender was not made as be- 
tween the bank and Pryor, provided it was clearly made to appear 
that, but for the situation brought about by the unauthorized with- 
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draWl o| the company's officiai receipt, the renewal premium would 
haf^'lJi^îi';jpai(J ad diem/'' The sbd^^ under such a stfite of facts, 
vi?as'bo&| to ^lave receiVed piaymbrit when in a position to îurnish the 
assureàjwiili its officiai rêceipt. '.This plain moral and légal obligation 
it repudiitéti by notifying the insût'ëd thàt payment wôuld be accepted 
only whèn accompanied by a l^eaïth certificate. This was impossible, 
and the évidence tends to sh'tm ttiât the Cincinnati gênerai agents of 
the cômpàny, who imposed thé tiBnîîition and withdrew the receipt from 
Nashyille, &ew of Duncan'âsiaté of health before there was any de- 
fault in payment of premiumis; *'In claiming a forfeiture, and according 
to the assufed ônly the right to restore a forfeited contract upon terms 
imposed by itselï, and impossible of Compliance, the society is endeavor- 
ing to avaîl'itself of a forfeiture brought about by its own fault. This 
it cannot dq. It is estopped to.çlàim that the tender made to Pryor 
was insufficiént, or that ariy fûl-feiture has resulted from the failure to 
pay or ofifer tô pay an authôrized agent on the due day. The case is, 
in its essential principles, governed by the rule of estoppel applied in 
Insurance Cb, v. Eggleston; 96 U. S. 572, 24 L,. Ed. 841. 

There wa:s no érror in instructidlls given or refused, and the judg- 
metit is açcot-dingly affirmed. 



WBSTALIi et al. V. OSBOKNB. 

(Olrcnit Court of Appeals, Secoua Orcuit. Aprll 22, 1902.) 

No. 143; 

1, Masteb anp Sbrvant— Depective Àppliances— Negmgbnce of Feli-ow 
(Servant— DBCtAHATiON8—IÎB8 GïisTiB— Evidence. 

Where a steVedore on a ' steataBlilp, whlle removlng a hatch prepara- 
tory to loaâing the vessel, («U làt» tiie hold, owing to the giving way 
of the hatch coyer on whlch ,he was standing, évidence of déclarations 
of the stevedore and wincKman, who were asslsting hlm, made imme- 
dlately aftér the accident, and whlle he was being removed from the 
hold, tending to show that the accident was caused by theîr carelessness 
Instead of the defectlve appllanees of défendant, as alleged by plalntifC, 
Bhould be received as part pf, the res gestse, though their attention was 
not çalled to such statements on erpss-examlnation.i 

& Samb— iMPKOPÇit Exclusion of Evidence— Préjudice— New Triai,. 

Where, in an action to rëcover for an in jury whlch plalntifC daims 
resulted from defectlve appUanceS fumlshed by his employer, évidence 
tending to show that the accident was caused by the carelessness of 
fellow servants is Improperly excluded, and where It is not apparent 
that its rejectlon was not prejudiclal to défendant, this is réversible error. 

In Error to the Circuit Court of the United States for the Eastem 
District pf New York. 

J, Parker Kirlin, for plaintiff in error. 
R. S. Ransom, for défendant in error, 

Before WALLACE and LACOMBE, Circuit Judges. 



i See Evidence, vol. 20, Cent. Dlg. §§ 331, 365. 
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PER CURIAM. We are constrained to reverse the judgment in 
this case because of the erroneous exclusion of évidence offered by 
the défendants upon the trial. The évidence consisted of the déclara- 
tions of the fellow servants of the plaintifif made immediately aftcr the 
happening of the accident by which he was injured, and was apparently 
offered for the purpose of showing that it had been caused by their 
carelessness instead of the détective appliances of the défendants, as 
alleged by the plaintiff. The plaintifï, a stevedore, while uncovering 
a hatch oi a steamship preparatory to loading the vessel, fell into the 
hold OMring to the giving way of the hatch cover upon which he was 
standing; and the déclarations were those of the stevedores and a 
winchman, who were assisting him in uncovering the hold, and were 
made, some of them instantly after the falling of the hatch cover, and 
some of them shortly later, but within a few minutes, and while the 
plaintiff was being removed from the hold. The trial judge ruled that 
the évidence was only compétent for the purpose of contradicting some 
of the plaintiff's witnesses, and, as their attention had not been called 
upon cross-examination to the statements which they had made at the 
time, a proper foundation had not been laid, and it was not admissible. 
We think the évidence was a part of the res gestae. What was said 
just after the hatch cover gave way by those présent was a concomi- 
tant of the accident, and seems to hâve grown directly out of it as a 
natural incident. What was said very shortly after by those who had 
participated in uncovering the hold was so nearly contemporaneous 
with the accident as to belong to the same class of évidence. Within 
numerous authorities it was compétent original évidence. Raiiroad 
Co. V. Coyle, 55 Pa, 396; Insurance Co. v. Mosley, 8 Wall. 397, 19 
L. Ed. 437; Com. v. Hackett, 2 Allen, 136; Com. v. McPike, 3 
Cush. 181, 50 Am. Dec. 727; 3,880 Boxes of Opium v. U. S. (C. C.) 
23 Fed. 367. In Peirce v. Van Dusen, 24 C. C. A. 280, 78 Fed. 
693, decided by the circuit court of appeals, an action in which a 
raiiroad employé had been injured by the movement of cars about 
which he was at work, it was held that statements of the conductor 
of the train, made almost immediately, and while the cars were mov- 
ing or had just stopped, and while the injured man was bleeding from 
the injury received, describing his part in bringïng about the accident, 
were compétent as part of the res gestse. 

It may be that the testimony excluded would not, if it had been re- 
ceived, hâve affected the resuit of the trial, and, if so, it is much to be 
regretted that an unnecessary objection was interposed to its récep- 
tion ; but it is apparent that it was offered to contradict the plaintiff's 
theory of the accident, and it is not apparent that its rejection was not 
prejudicial to the défendants, and the défendants are consequently en- 
titled to rely upon their exceptions to the ruling. 

Judgment reversed. 
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WALTER SCOTT & CO. T. WILSON. 

(Circuit Court Of Appeals, Seventh Circuit May 8, 1902.) 

No. 880. 

1. ApPBAi— Dbcisions Rbviewablb — Action aoainst Beobivbb op Bankkupt. 
A flpal decree renderçd In a proceedlng by a third person to recover 
property In the possession of the receiver of a bankrupt is reriewable 
by a direct appeal, as In cases In equlty. 
î. Samb— Final Dbchbb. 

An order, In a proceedlng by a third person to recover iJroperty in the 
possession of a bankrupt, overrullng exceptions to the report of a référée, 
and approvlng such report, Is not a final decree, and appealable.i 

Appèal from the District Court of the United States for the North- 
ern District of Illinois. 

James F. Hutchinson, for appellant. 
David B. Gann, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

PER CURIAM. Upon the adjudication of the J. C. Winship Com- 
pany as a bankrupt, the appellant filed its pétition in the court below, 
alleging such adjudication in bankruptcy on November i, 1901, and 
the appointment of appellee as receiver, who had taken possession of 
the premises and property of the bankrupt, including certain goods 
specifîed, which, it was claimed, belonged to Walter Scott & Co., 
and had been leased to the bankrupt and were in its possession under 
such lease. , The pétition represented the value of the goods to be 
$7,000, and that they were wrongfully detained by the bankrupt and 
by the receiver, after failure to pay rent therefor. The receiver denied 
the title of the petitioner, and set forth that the property was sold and 
deliviered to the J. C. Winship Company pursuant to a contract be- 
tween the petitioner and the bankrupt, dated July 25, 1899, and that 
the lease waa executed to create and préserve a secret lien upon the 
property in favor of the petitioner in fraud of the creditors of the bank- 
rupt, contraty to law, whereas, the property was in fact sold absolutely 
to the bankrupt, and the so-called "lease" was in efïect a chattel mort- 
gage and void. 

The matter was referred to take proofs, the référée reported in favor 
of the receiver, and the court below, on December 14, 1901, entered the 
following ©rdér: 

"Thls matter comlng on to be heard on exceptions of Walter Seott & 
Company to the report of Eeferee Eastman and pétition of Walter Scott & 
Company for return of certain property, corne the parties by their solicitors, 
and, after arguments of counsél and the court being fully advised In the 
premises, It is ordered that sald exceptions be, and the same are hereby, 
overruled, and the said report be, and the same is hereby, approved." 

To this order the appellant excepted, and entered its motion for an 
appeal, which was allowed. 

The appellee now moves to dismiss the appeal upon the grounds: 
(i) That the order appealed from is not (a) "a judgment adjudging 

1 See Appeal and Error, vol. 2, Cent Dig. §§ 377 [n, p, r], 475. 
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or refusîng to adjudge the défendant a bankrupt"; (b) "a judgment 
granting or denying a discharge" ; (c) "a judgment allowing or reject- 
ing the debt or daim of five hundred dollars or over." 30 Stat, c. 
541, § 25a. (2) That the order is interlocutory, and not appealable. 
(3) That the appeal cannot be entertained as a pétition to revise, under 
paragraph "b" of section 24 of the bankruptcy act. 

The first objection must be overruled. The proceeding below, with- 
in our ruiing in Stelling v. G. W. Jones Lumber Co. (decided May 6, 
1902) 116 Fed. 261, was, in substance, a bill in equity filed against the 
receiver to obtain property then in possession of the court through its 
receiver. It was an independent suit in the nature of an équitable re- 
plevin. The court below had jurisdiction only because the appellant 
consented to and invoked the jurisdiction. Bardes v. Bank, 178 U. S. 
524, 20 Sup. Ct. 1000, 44 L,. Ed. 1175. It was not a proceeding "in 
bankruptcy," as the terra is employed in the section granting an ap- 
peal, but a decree of the court below in that proceeding is reviewable 
hère by a direct appeal, as in ail cases in equity. 

We are, however, of opinion that the appeal is prématuré. There 
was no final decree from which an appeal could be taken. The order 
complained of is not a final decree adjudging the appellant's right and 
dismissing its bill or pétition. It simply overruled the exceptions to 
the master's report and approves of the report. It neither détermines 
the appellant's right nor disposes of its suit. It still remains within 
the power of the court below to set aside that report, to re-refer the 
case, and to direct further évidence to be taken. "A confirmed report, 
at best, stands in the same relation to a decree as a verdict to a judg- 
ment. It may be almost certain that the decree will foUow it, but it 
cannot be enforced until the decree is entered." Kingsbury v. Kings- 
bu£y, 20 Mich. 212. 

The appeal, being therefore prématuré, must be dismissed. 



LEWIS V. PARRISH. 

(Ctrcnlt Court of Appeals, Second Circuit April 15, 1902.) 

No. 101. 

L BxBCUTORg AND AdMINISTRATORS — SUITS BT CeBDITOHS— JUBrBDICTIOH AWD 

Vende — Liability to Suit in Foreion Courts— Forktgn Debts. 

An executor or admlnistrator, being exclusively bound to account for 
the assets of the estate to the proper trlbunals of the government under 
whlch he dérives hls authority, and the courts of another state havlng 
no right to Interfère wlth the application of such assets accordlng to 
the lex locl, an exécuter or admlnistrator is not Uable to suit as such 
In the courts of another state for any debt thereln against the estate. 

2, Rame— Suit ot Fokeign Court— Liabiutt to Account As Trustée. 

An exécuter or admlnistrator who carrles funds or property of the 
estate with hlm into a state other than that under whlch hè dérives 
Ws authority is there personally, though not as exécuter or admlnis- 
trator, liable to account In equity, to the estent of such funds or prop- 
erty, as trustée for those entitled to the eiïects In hls hands, provlded 
It «ppears that he is accountable to the complalning party for the breach 
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of soœe ç?cçress or constructive trust un^er the wlll, or as a trustée ex 
nialeflcié; but not otherwJse.i 

8, Samb-^Maï-àdministhation— Failuke to Accotint— Bembdy. 

. Mère f allure of an exécuter or administra ter to account for assets re- 
ceived by hlm Is not such a maladministration of a trust as will make 
hlm liabl.e to a suit and accountlng as trustée In a state other than 
that of lils appointment, the remedy în such case being by proceedings 
for an accountlng as executor or admlnistrator In tbe proper tribunal of 
the State of appointment 

4 Samb— RiQHT TO BequieS: AccouNTiNa— Interbst of Crbditors. 

A çredltor of a decedent's estaie bas a sufflcient interest therein to 
maintaln proceedlngs in a probate court to compel the executor or ad- 
mlnistrator to account for assets receivéd by hlm. 

6. Samb— Personal Liabilitt— Action at Law. 

In the absence of a devastavlt, an express promise to pay, or statutory 
autbority, an executor or admlnistrator is not personally liable in an 
action at law for a debt against the estate, either in tbe stàte of his 
appointment or elsewhere, even though it appear that he bas received 
asseté; the proper judgment in such case belng against hlm in his repré- 
sentative capacity, to be levied ont of assets in his bands, unless none 
can be found, In whlch case It may be levied ont of his proper goods. 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

Robt. B. Honeyman, for appellant. 
Joseph A. Thompson, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit jfudge., This is an action in equity brought 
by the receiver of an insolvent national bank to recover an assess- 
ment made by the comptroller of the currency against one Hardin 
Parrish as a stockholder of the bank. The défendant is the executor 
of the last will and testament of Hardin Parrish, and is not sued as 
an executor, but individually. There was a decree for the complain- 
ant for the amount of the assessment, and the défendant has appealed. 

The liability of the defendant's testator for the amount of the as- 
sessment is not challenged by the assignments of error ; consequently 
we shall not examine the record to see if that liability was established 
by the probfé. Upon the question ofthe defendant's liability to ac- 
count, the case disclosed by the, record rests wholly upon the plead- 
ings, no proofs having been introduced by either party. It appears 
by the bJll and answer that the testator died in July, 1897; that his 
will was admitted to probaté in the city of Philadelphia ; that the 
défendant was by that will appointed an executor and sole legatee; 
that the défendant took possession of the estate ; and that at the time 
Ôf the commencement of the action (in 1898) he had not fîled an ac- 
count thereof. The record does not show when the will was proved, 
nor the value of the estate of the décèdent, nor whether there were 
any debts except the disputed daim in suit, or that there are or ever 
bave been any assets of the estate within this state; and no évidence 
was ofïered in respect to thèse facts. The bill of complaint does not 

i See Bsecutors and Administrators, vol. 22, Cent. Dlg. §§ 2350 [f], 2352. 



LEWIS V. PAEBISH. 287 

allège or suggest that the défendant has been guilty of any miscon- 
duct as exécuter, except that he has taken possession of the estate 
and not accounted therefor, and contains no averment or suggestion 
of any facts to dénote tha,t thè complainant has not a plain and adé- 
quate reipedy by resortîng to the probate court and corapelling the 
défendant to account. We are at a loss to undei:stand upon what 
considérations the décree proceeded, no opinion haviiig been rendered 
by the court below upon the décision of the cause. 

An executor or administrator is exclusively bound to account for 
ail the assets which he receives under and by virtue of his adminis- 
tration to the proper tribunals of the government under which he 
dérives his authority. The tribunals of other states hâve no right to 
interfère with, or control the application of, those assets according to 
the lex loci. Hence it has become an established doctrine that an 
administrator or executor is not liable to be sued in that capacity in 
the courts of another state by any creditor for any debt due there 
by the intestate. Vaughan v. Northrup, 15 Pet. i, 10 L. Ed. 639. It 
has been held, however, by the courts of New York, that when a for- 
eign reipresentative cornes into the jurisdiction of the court, bringing 
with him assets of the foreign appointment, a bill in equity will lie 
against him to account therefor, where, but for the interférence of a 
court of equity, there would manifestly be a failure of justice. Brown 
V. Brown, i Barb. Ch. 189; McNamara v. Dwyer, 7 Paige, 239, 32 
Am. Dec. 627. Respecting this jurisdiction Chancellor Walworth 
said, in Brown v. Brown, i Barb. Ch. 217: 

"It is sufflcient to say that -Where thls court interfères, In spécial cases 
of that or a simllar character, it proceeds upon the princlple that wherever 
there is a right there ought to be a remedy, either in tiiis or some other 
tribunal, and where no remedy èxlsts elsewhere to enforce the right this 
court will fumish such remedy, whenever it Is necessary to prevent a total 
failure of justice, -where the property In controversy, or the person of the 
wrongdoer, is -wlthin the jurisdiction and control of the court" 

Manifestly the présent case is without any spécial features to justify 
the cognizance of a court of equity. So far as appears, there are no 
assets within this state, or within the jurisdiction of this court. The 
action is an attempt to obtain a decree against the executor person- 
ally upon a liability of his testator for which he cannot be held re- 
sponsible in his représentative capacity. If a foreign executor cornes 
into another state and brings with him funds or property belonging 
to the estate, he may be held to account in equity to that extent ; not 
in the character of executor or administrator, but as a trustée for 
those entitled to the effects in his hands. Van Bokkelen v. Cook, 5 
Sawy. 587, Fed. Cas. No. 16,831 ; Brownlee v. Lockwood, 20 N. J. 
Eq. 255; Tunstall v. Pollard's Adm'r, 11 Leigh, i; Atchison's Heirs 
v. Lindsey, 6 B. Mon. 86, 43 Am. Dec. 153; Alger v. Alger, 31 Hun, 
471 ; Brown v. Knapp, 79 N. Y. 136. He is not liable as a trustée 
merely because he has assets undistributed in his hands and has not 
paid ail the debts of the testktor ; but it must be made to appear that 
he is accountable to the complaining party as a trustée for the breach 
of some express or constructive trust under the will, or as a trustée 
ex maleficioj and when this appears the assets within the jurisdic- 
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tipn of the court may 'lîe subjèçted to the trust, and applied to the 
ftaytnent of debts or distributed àmong the beneficiàries of the will 
acçording to the la\VS of the stâte of his appointment. In this case 
therè are no assets Within the jurisdiction; arid there is no malad- 
miflistràtipn of trust, except suc^h as exists in every case in which 
an exeèutor has not accounted fOr assets in his bahds. 

An adtion at law could not be maintained against the défendant 
upon the facts in proof. An exécuter niay becomé.,personally liable 
for the débt of his testator by an express promise to pay it, or he may 
become. personally liable:' on a dev^stavit ; otherwise, in the absence 
of some statutory authority, a judgment de bonis propriis is unwar- 
ranted. 

"Even if , it appear that the executor bas recelved assets, stUl the Judg- 
ment or deçree should be against hlm In bis représentative character, to be 
levied ont of the assets In hig hands; wben no devastavlt Is averred or 
proved, titilegs it appear that no such assets càn be found, In which event 
the rulels'that the amount may, If se ordered, be levied ont of his proper 
goods." Smltb vj Ohapnian, 93 D. S. 41, 23 ly. Ed. 795. 

This is the rule at , common law when he is sued in the state of his 
appointiflérit, and no dififerent rule obtains when he is sued elsewhere. 

If an executor or administrator does not return an invehtory as 
required by the law, the court of probate has power to compel him 
to do so, and a creditdr has a suffident interest to Compel a return. 
Upon thé facts of this case the appropriate remedy of the complainant 
would seem to be by proceedings in the court Of probate of Phila- 
delphia. The suprême court said, in Railroad Co. v. Vinet, 132 U. 
S. 478, 10 Sup, Çt. 155, 33 L. Ed. 400: 

"We do not recall a case now where the fédéral courts bave not pald 
respect to the principle that ; ail debts to be paid ont of the décèdent'» 
estate are to be established in the court to which the law of his domicile 
has conflded the gênerai administration of estâtes." 

ftùs principle applies to ail cases which do not corne within the ju- 
risdiction of a court of equity because of a trust or maladministration. 

The decree is reversed, with costs, and with instructions to the court 
below to dismiss the bill. 



UNITED STATES v. DIAMOND MATCH 00. 

(Circuit Court of Appeals, Sixth Circuit May 6^ 1902.) 

No. 1,009. 

CnsTOMS DnTiBs— Décisions of Circdit Court— Mode of Revihw. 

Act June 10, 1890, relating to revenue, provides In section 15 for an 
appeal froih the décision of the board of gênerai appraisers to the 
circuit court, and déclares that the latter's décision shall be final, 
"unless such court shall De of the opinion that the question Involved is 
of sufflclent importance as to require a review by the suprême court 
of the United Statéâ, Ifi which casé sald circuit court » * • may 
• • • allow an appealto said suprême court." Act March 3, 1891, creat- 
ing the circuit court of appeals, transfers to the latter court jurisdiction 
of the appeals to the suprême court allowed by section 15. Eeli, tbat 
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the mode of revlew remains the same, and the proceedings In the 
circuit court cannot be reviewed by wrlt of errer. 
S. Sahe — Appeal — Writ of Error— Distinctions betwben. 

A writ of error only brings up errors of law, whlle on an appeal tbe 
facts also are open to inquiry. 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

James V. D. Wilcox, for plaintiff in error. 
Harrison Geer, for the United States. 

Before SEVERENS, Circuit Judge, and WANTY and COCH- 
RAN, District Judges. 

SEVERENS, Circuit Judge. This is a writ of error upon an order 
of the circuit court reversing the décision of the board of United 
States gênerai appraisers affirming the décision of the collector of 
customs at Détroit, fixing the rate and amount of duties chargeable 
on certain merchandise upon the basis of the original invoice, notwith- 
standing the importer's protest that a clérical mistake had occurred 
in making out the invoice in the character of the merchandise, where- 
by the goods had been valued in the invoice at a sum much larger 
than their actual value. B'rom the record it appears that the circuit 
court was of the opinion that, upon the évidence reported by the board, 
the collector ought to hâve allowed the importer's protest, upon the 
ground that the facts were as therein represented. The district attor- 
ney thereupon sued out this writ of error in behalf of the United 
States, upon an allowance thereof by the presiding judge of the cir- 
cuit court. It is manifest, however, that we cannot review the pro- 
ceedings in the circuit court upon a writ of error. The statute pro- 
viding for such review expressly prescribes that it shall be had upon 
an appeal. Section 15 of the act of June 10, 1890, déclares that the 
décision of the circuit "court shall be final * * * unless such 
court shall be of opinion that the question involved is of such im- 
portance as to require a review of such décision by the suprême court 
of the United States, in which case said circuit court, or the judge 
making the décision, may, within thirty days thereafter, allow an ap- 
peal to said suprême court." By the act of 1891 creating the courts 
of appeals, the appellate jurisdiction of such appeals as are provided 
for by the sixteenth section of the customs act above referred to is 
transferred from the suprême court to the circuit courts of appeals. 
It was so held by this court in Warehouse Co. v. Collector of Cus- 
toms, I C. C. A. 371, 49 Fed. 561, 6 U. S. App. 53. But the method 
and System of review remain unaltered. Section 7 of the act creating 
the court of appeals. The provision for review in such cases is spé- 
cial, and no authority is given to review the décision of the circuit 
court, except in the mode prescribed. The distinction between a writ 
of error and an appeal is important. Upon a writ of error only er- 
rors of law can be assigned or considered by the court. Upon an ap- 
peal the facts, also, are open to inquiry, and their détermination may 
control the action of the appellate court. In Muhlenberg Co. v. Dyer, 
13 C. C. A. 64, 65 Fed. 634, 31 U. S. App. 109, it was held by this 
115 F.— 19 
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court (#hàt; îttaéed, is' elerhentary) that thèse remédies are funda- 
mentally distinct, and that their use must conform to the nature of 
thf ças^,,aii4 the law regnlating the exercise of appellate jurisdiction. 
And in that case the appeal was dismissed, a writ of error being the 
only appropriate remedy. In the particular case before us, it seems 
to havè bèen assumed by the circuit court that it had authority to 
review the finding of the board of appraisers in respect to the dutiable 
value of the goods. There are grounds for thinking that the court 
may hâve been in error in this, and that the power of the court was 
iiraited to. the classification and the rate of duty chargeiable upon the 
goods. But if there was a mistake in this respect, we are without 
authority to correct it. The case having been brought to us in this 
way, we are not justified in reviewing it for any purpose. 

Thèse, considérations require that the writ of error in this case 
should be dismissed, and it is ordered accordingly. 



KAHN V. C»NE BXPOBT & COMMISSION CO. 

(Circuit Court of Appeàls, Flfth Circuit March 15, 1902.) 

No. 1,105. 

BankbuPtct—Pbefbrencbs— Déduction op New Crédits. 

Bankr. Act 1898, § eOc, entitles a creditor who bas recelved pref eren- 
tial pftyment on account, but who bas extended f urther crédit, as therein 
Bpecifled, to a déduction of the amount of such new crédit from the 
préférences be would otberwise be required to sun-ender before proving 
the reinalnder of his debt, and is not limited in Its application to cases 
where the trustée sues to recover the préférences. 
MeCormlck, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the North- 
ern District of Georgia, in Bankruptcy. 

L. W. Thomas, L. Z. Rosser, E. V. Carter, and C. L. Anderson, 
for appellant. 
Alex. C. King, J. J. Spaulding, and J. T. Pendleton, for appellee. 

. Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. After an attentive considération and examina- 
tion of this case, we are of opinion that it was correctly decided in the 
lower court, and that the reasons given by Judge NEWMAN for his 
judgment (m Fed. 518) sufïiciently cover the case. 

Affirmed. 

McCORMICK, Circuit Judge (dissenting). The case is not stated 
in the opinion by the court, nor is it stated in the opinion by Judge 
NEWMAN, whose décision this court affirms, substantially indorsing 
the reasons given by him for his judgment. Thèse reasons are ex- 
pressed in Judge NEWMAN'S opinion as reported in In re Southern 
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Overalîs Mfg. Co. (D. C.) m Fed. 518. The report does not show 
by whom the syllabus was préparée, but that syllabus is as foUows : 

"Bankruptcy— Préférences— Déduction of New Oredits. 

"Bankr. Act 1898, § eOc, entitles a creditor who bas received preferential 
payments on account, but who bas extended further crédit as therein 
specified, to a déduction of the amount of such iiew crédits from the 
préférences he would otherwise be required to surrender before proving the 
remainder of bis debt, and is not limited in its application to cases where the 
trustée sues to recover the préférences." 

With the utmost unfeigned respect for my brethren of this court and 
for the learned district judge whose judgment this court affirms in 
this case, and whose reasoning in support of his judgment this court 
approves, I am constrained to dissent, and to say that, in my opinion, 
the décision of the district court and of this court is in direct opposi- 
tion to the most thoroughly-considered and clearest déclarations of 
our suprême court in the case of Pirie v. Trust Co., 182 U. S. 442, 
21 Sup. Ct. 906, 45 h. Ed. 1171. Waiving ail question as to how 
much of the opinion in that case is entitled to the weight of authority, 
and how much of it should be received as dicta, its reasoning is more 
persuasive to my mind than the reasoning of the learned district judge. 
The weight of the reasoning in the opinion of the suprême court is 
materially increased by the authority of the circuit court of appeals 
for the Ninth circuit in the case In re Fixen, 42 C. C. A. 354, 102 
Fed. 295, 50 L. R. A. 605, and by the reasoning in the well-considered 
opinion of Circuit Judge Morrow in announcing the décision of that 
court, and by the very able review of the question and of McKey 
V. Lee, 45 C. C. A. 127, 105 Fed. 923, which we find in the opinion 
of District Judge Shiras in the case In re Keller (D. C.) 109 Fed. 118. 
As a case of fîrst impression (if it were such), on a considération of 
the language of the différent provisions of the statute, it would appear 
to me that the construction of those provisions by the district court 
in the décision of this case was wrong ; on the persuasive force of the 
argument of the judges who announced the décision of the court in 
the Pirie Case, in the Fixen Case, and in the Keller Case, just cited, 
I would hâve no doubt of it ; and upon the authority of the three cases 
cited, and especially of the Pirie Case, I am not only justified in ex- 
pressing my dissent from the décision by the court in this case, but 
feel required to do so. 
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AMERICAN SURETT CO. OF NEW YOEK v. BALLMAN et ai. 

(Circuit Court of Appeals, Elghth Circuit April 14, 1902.) 

No. 1,596. 

1. Principal And StJKBTY— Bond— Judgment— Estoppel of Scrbtt. 

Where a surety company was glven a bond to Indemnify It against 
llabillty as surety on other bonds, and, an action havlng been brought 
against sucli company, It notifled the Indemnltors to appear and défend, 
but, Instead, it was agreed that such indemnitors should employ counsel 
to asslst the company In the défense of the suit, and that. If necessary, 
the case should be prosecuted on appeal, which was done, and on the 
day the case was set foc trial In the appellate court the company paid 
the Judgment rehdered against It, without the Indemnitors' consent, it 
was tbëreby estopped from claimlng any beneflt against such Indemnitors 
by vlrtue of the judgment 

3. SAMB— DiSÇHARGE OF SOBKTIES. 

The payment of a judgment by the surety company without the in- 
demUtors' consent dlscharged such Indemnitors from liablllty. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

This action was brought by the American Surety Company of New Yorli, 
the plalntttt In error, against Henry W. Ballman and Joseph Durfee, the 
défendants In error, on an Indemnity bond. ïlie défense presented by the 
answer, and upon which the cause was decided, sets forth that the bond 
In question was glven by défendants to Indemnify the American Surety 
Company for loss by reason of having slgned, as surety of Tromanhauser 
Bros., a certain other bond to the Burlington Mevator Company, for $50,000; 
that, when suit was brought by the Burlington Elevator Company on the 
bond against the American Surety Company, the latter gave notice to de- 
fendants, as Indemnitors, to come In and défend the action, and it was then 
agreed bètwèèn the parties that the indemnitors, instead of coming in and 
defendlng the action themselves, should employ counsel at their own ex- 
pense whp should co-operate with the covmsel of the surety company in de- 
fendlng the action, and, further, that the surety company, with the co- 
opération and assistance of défendants, through their counsel, would, if 
necessary to the maintenance of the défense, sue out a writ of error and 
obtaln the judgment otthe appellate court; that défendants, the indemnitors, 
in good faith performed their part of the agreement, and expended a large 
sum of money In payment of counsel employed to assist In the défense of 
the cause; thât an adverse judgment was rendered, which was deemed er- 
ronebus, and thereupon. In accordanee with the understandlng between the 
parties, a writ of error was sued out, a transoript of the record flled in the 
appellate court and liliewise briefs and abstracts, so that the cause was 
ready to be argued and submitted; that upon the morning of the day the 
cause was set for hearlng the surety company paid to the Burlington 
Elevator Company the full amount of the judgment, with interest and costs, 
and dismissed the writ of error; that this was done without the consent 
and despite the protest of indemnitors' counsel, who, under the agreement, 
were présent In court for the purpose of arguing the cause; that the course 
thus pursued by the surety company was not In good falth to défendants, 
but was adopted for its own advantage, and with the assurance that it 
would thereby conclliate the Burlington Elevator Company, and thus secure 
the influence of that company and its business associâtes, which would ulti- 
mately resuit in a profit to the surety company greater than the loss resulting 
from the payment of the Judgment. By vlrtue of the promises, the de- 
fendants clalmed that they were released and discharged from ail liablllty 
as indemnitors. A jury was duly waived, and the case tried before the 
court, which made the following spécial findings of f act: 
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"The court flnds the facts to be that upon glving the notice by plaintlff 
to défendants as stated In the amended pétition, and answer thereto, the 
défendants, by counsel employed by them, forthwith proceeded, In conjunc- 
tlon -wlth the plalntiff, to défend the suit referred to in the notice; that 
from and after the giving of the notice, and until the day the plalntiff dis- 
missed the writ of error as stated In the pleadings, the plalntiff so treated 
the défendants as to reasonably cause them to belleve that they mlght 
inake any défense deslred by them in plaintifC's name in the trial court, 
and mlght thereafter prosecute In plaintifTs name a writ of error to the 
circuit court of appeals in case of defeat in the trial court; that, actlng and 
relying on the notice and conduct of plaintiffs as Just stated, the défendants 
employed counsel, expended tlme and money, and incurred large obligations 
for légal services in defending the suit In the trial court, in preparing for 
and suing out a writ of error, and subsequently In preparing for argument 
of the case in the circuit court of appeals; that ail thls work was done, 
this money expended, thèse obligations Incurred, and thèse acts done by 
the défendants In good faîth, believing there was a valid défense to the 
action, and for the purpose of exonerating themselves from liabillty by 
reason of the bond sued on; that on the day the case was set for hearing 
In the court of appeals the plalntiff, without the knowledge or consent of 
the défendants, paid the judgment rendered by the trial court, together wlth 
Interest and costs, and dismissed its writ of error. 

"In my opinion, on the foregoing facts, judgment sbould be entered in 
favor of the défendants." 

The opinion of the circuit court In the case is reported In 104 Fed. 634. 

David Goldsmith and Eben Richards (John D. Johnson, on the 
brief), for plaintiiï in error. 

Chnton Rowell and Joseph S. Laurie (Joseph H. Zumbalen, on the 
brief), fov défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

Do the facts found estop the plaintifï from recovering on the de- 
fendants' bond? 

The first contention of the learned counsel for the plaintifï in error 
is that while the facts found may constitute a contract, with the usual 
conséquences of a contract, they cannot operate by way of estoppel, 
because the agreement and représentations of the plaintifï relied on 
for that purpose related to matters of intention with respect to future 
conduct, and not to a présent or past state of things. While the rep- 
résentations that will constitute an estoppel generally hâve relation 
to a présent or past state of things, the rule is not inflexible. In Dick- 
erson v. Colgrove, loo U. S. 578, 25 L. Ed. 618, the suprême court 
says, "This remedy is always so applied as to promote the ends of 
justice;" and it was applied in that case upon représentations relating 
solely to matters of intention with respect to future conduct. And 
see, to the same efïect, Holland v. Drake, 29 Ohio St. 441 ; Preston 
V. Mann, 25 Conn. 118; Southard v. Sutton, 68 Me. 575; Shields 
V. Smith, 37 Ark. 47; Halliday v. Stuart, 151 U. S. 229, 14 Sup. Ct. 
302, 38 L. Ed. 141 ; Insurance Co. v. Mowry, 96 U. S. 544, 24 L. 
Ed. 674. In the case last cited, the court say: 

"The doctrine of estoppel Is applied with respect to the représentations 
of a party, to preveut their operating as a fraud upon one wbo bas been 
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led to rely upon them. They would bave that efPect If a party, who by his 
statements as to matters of fact or as to hls Intended abandonment of exist- 
Ing rlghts, had designedly indueed another to change his conduct or alter 
his condition upon reliance upon them, could be permitted to deny the truth 
of his statements or enforce his rlghts, agalnst his declared Intention to 
abandon them." 

Whén the plaintiff notified the défendants to corne in and défend the 
suits brought by the Burlington Elevator Company against the plain- 
tifï, the défendants had the right to appear and défend the action in 
the court of original jurisdiction, and, if beaten there, to prosecute 
a writ of error to the circuit court of appeals in the name of the 
plaintifif, holding the plaintiff harmless from the costs and expenses 
incident to such proceedings. The défendants were prevented from 
pursuing this course by the agreement of the plaintifï that the défend- 
ants, instead of coming in and defending the action themselves, should 
employ counsel at their own expense who should co-operate with 
the counsel of the plaintiff in defending the action, and that, if beaten 
in the trial court, the plaintifï, with the co-operation and assistance 
of the défendants, through their counsel, would sue out a writ of error, 
and obtain the judgment of the appellate court. The défendants, at 
heavy expense, performed their part of this agreement. An adverse 
judgment was rendered by the trial court, which was deemed erro- 
neous, and thereupon, in accordance with the understanding between 
the parties, a writ of error was sued out in good faith, and a transcript 
of the record filed in the appellate court, and briefs of défendants' 
counsel, so that the cause was ready to be argued and submitted on 
its merits, when the plaintifï, without the knowledge or consent of the 
défendants, dismissed the writ of error, and paid to the Burlington 
Elevator Company the fuU amount of the judgment against it. Even 
though the plaintiff had not formally dismissed the writ of error, its 
payment of the judgment appealed from necessarily worked that re- 
suit, and terminated the défendants' right to prosecute a writ of error 
to final judgment in the court of appeals. In view of the agreement 
of the parties, this action on the part of the plaintiff clearly estops 
it from now asserting any claim against the défendants based on the 
judgment of the Burlington Elevator Company against it. Under 
the facts found by the circuit court, the payment of that judgment by 
the plaintiff was a waiver of any claim against the défendants based 
on it. 

A further contention of the plaintiff in error is that, if the facts 
raise an estoppel, it extends no further than to merely destroy the con- 
clusiveness as against the défendants of the judgment obtained by the 
Burlington Elevator Company, against the plaintiff. Since the plaintiff 
by its notice compelled the défendants to either défend the former 
action, or to be bound by the judgment, and they did défend it in good 
faith and at great expense, until their right to do so was eut off by 
the wrongful act of the plaintiff, the plaintiff cannot compel them to 
incur the same expense to make the same défense which it called upon 
them to make in the former action. That would hâve the effect of 
permitting it to litigate again the question of its liability on the pri- 
mary bond in this suit. It cannot play fast and loose with sureties 
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in that way. By compelling them to défend the former action, and 
then depriving them of the benefit of a full défense, it deprived itself 
of the right to pursue thèse sureties, and discharged them from lia- 
bility. Stark v. Fuller, 42 Pa. 320. The case of Boyle v. Edwards, 
114 Mass. 373, is not in point, because the sureties in that case were 
not vouched in to défend, but volunteered to do so. 
The judgment of the circuit court is affirmed. 



McCÎLAIN, Collecter of Internai Revenue, v. MERCHANTS' 
WAREHOUSE CO. 

(Circuit Court of Appeals, Third Circuit May 5, 1902.) 

No. 13. 

Intehnal Revenue— Stamp Tax— Warehousb Receipts. 

Postal cards sent out by a warehouse company on receipt at ita ware- 
house of goods consigned to a party, reciting: "The merchandise 
deslgnated below is now at thèse warehouses subject to your order on 
payment of the freight due thereon. • » • Merchandise not re- 
moved within 10 days from date will be stored subject to tarifE of 
charges," etc., — are not warehouse receipts, within Schedule A of the 
war revenue act of Juue 13, 1898 (30 Stat. 458), and are not subject to 
stamp tax as such. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

J. Whitaker Thompson and James B. HoUand, for plaintifif in error. 
R. C. Dale, for défendant in error. 

Before ACHESON, DALEAS, and GRAY, Circuit Judges, 

DALEAS, Circuit Judge. The défendant in error brought an action 
in the circuit court for the Eastern district of Pennsylvania to recover 
the sum of $1,126.50, which it had paid under protest to the plaintifif 
in error, collector of internai revenue, as taxes upon certain documents 
which the collector claimed were warehouse receipts, and as such liable 
to stamp tax under Schedule A of the war revenue act of June 13, 
1898 (30 Stat. 458). The facts being undisputed, the court, reserving 
the point of law involved, directed a verdict for the plaintifif below, 
which, subject to that réservation, was accordingly rendered. There- 
after the défendant moved for judgment non obstante veredicto, and 
to the court's déniai of that motion (112 Fed. 787) and its entry of 
judgment for the plaintiff below upon the verdict, this writ of error was 
taken. 

The instruments to which the argument submitted on behalf of the 
plaintiff in error has been exclusively directed were printed upon postal 
cards, and were in form as f oUows : 
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Merchants' Warehouse Company. 
Flour Warehouse, Market and Elghteenth Streets, 

Phlladelphla, 190 
The merchandise deslgnated below is now at thèse warehouses, subject 
to your order, on payment of the frelght aud charges due thereon; 


Car. 


Original. 


Lading. 


Brand. 


B/L Req'd X 


Bbls. 


Sacks. 
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Merchandise not removed withln ten days of date wlll be stored subject 
to tariff of charges, and It is understood is at the owner's risk as to losa 
or damage by fire, unless Insured through this company. 

Jacob Michel, Jr., Supt 



The only question is whèther such a communication as this is (in 
the words of Schedule A) a "warehouse receipt for any goods, mer- 
chandise, or property of any kind held on storage in any public or 
private warehouse." We are of opinion that it is not. A warehouse 
receipt is a familiar commercial instrument, which stands in no more 
need of defining than does a bill of lading. But the définitions which 
the appellant has suppUed may be accepted. They are not inclusive 
of the paper under considération. It is not a receipt for goods "re- 
ceived for storage," with "an agreement on the part of the warehouse- 
man to redeliver the property on demand to the bailor or his order." 
It is simply a notification to the consignée that the merchandise deslg- 
nated is at the warehouse for delivery, on payment of the freight and 
charges due to the railroad company by which it had been transported. 
It does not state that the goods were then "held for storage," and the 
inference that they were so held, if otherwise possible, would be pre- 
cluded by its déclaration that "merchandise not moved within ten days 
of date will be stored, subject to tarifif of charges," etc. The extrinsic 
facts, which, as we hâve said, were undisputed, accord with this con- 
struction of the terms of the document itself. Thèse postal cards were, 
and for a long time had been, used only for the purpose of notifying 
the consignées of the arrivai of merchandise, whereas for merchandise 
really taken on storage the défendant in error issued acknowledgments 
which, in fact and in law, were unquestionably warehouse receipts, and 
were distinctly unlike thé mère note of apprisal with which this cause 
is concerned. 

The judgment of the circuit court is afSrmed. 
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BAKER T. BAKER (two cases). 

(Circuit Court ol Appeals, Second Oircuit. Aprll 15, 1902.) 

No. 81. 

1. Injunction— Use ov Trade-Name. 

A manufacturer by the name of Baker, who had been enjoined from 
using In hls business the name "Baker" or "Baker's" alone on labels, 
wrappers, advertlsements, etc., or tlie name of "W. H. Baker & Co.," 
and who had been required to insert in Heu thereof the name "W. H. 
Baker, of Winchester, Va.," and also, in as prominent type, the state- 
ment, "W. H. Baker Is distinct from the old chocolaté manufacture of 
Walter Baker & Co.," was entitled to be protected from a competitor 
endeavoring to market hls own products by the use of the same name 
on misleading circulars or otherwise. 

2, Samb — Nominal Damages. 

In an action for an injunctlon and an accounting for the illégal use 
of a trade-name, where the évidence did not show that any one had pur- 
chased goods of the défendant supposlng them to be the product of the 
complalnant, or that a single customer had been lost by defendant's 
conduct, complalnant was entitled to only nommai damages. 
8. Samb— Lawful Use of Cokpobatb Namb. 

Where the évidence in an action for injunctlon and an accounting 
for the illégal use of a trade-name showed that the complalnant had 
nothlng to complaln of, except the use of a corporate name made up 
of the name of the owuer of the défendant concem, wlth the name of 
his place of business attached, and which had not been selected un- 
necessarily or for the purpose of lUegltimate compétition, the complalnant 
was not entitled to relief; it belng immaterlal whether the business was 
conducted as that of a corporation or that of an Indlvldual by the same 
description.! 

Appeals from the Circuit Court of the United States for the North- 
ern District of New York. 

A. T. Gurlitz, for appellant. 
Louis Marshall, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge. Thèse are appeals by the complaln- 
ant from decrees in two actions in equity brought to restrain unfair 
compétition in trade. In the first action there was a decree for the 
complalnant for an injunction and for nominal damages, and in the 
second there was a decree dismissing the complainant's bill. 

Prior to 1894 the chocolatés and cocoas manufactured by the con- 
cern of Walter Baker & Co. had acquired great popularity with deal- 
ers and retail purchasers throughout the country. Their business had 
been long established; their products had alwa.ys maintained a high 
quality of excellence; and the word "Baker," when applied to thèse 
articles, had come to represent to purchasers generally the products 

1 Use of corporate or firm name as trade-name, see notes to R. W. Rogers 
Oo. V. Wm. Rogers Mfg. Co., 17 C. C. A. 579; Kathrelner's Malzkaffee 
Fabriken Mit Beschraekter Haftung v, Pastor Kneipp Medlcine Oo., 27 
C. O. A. 357. 
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of Walter Baker & Co. The word had become a trade-name of such 
value in the commerce of those articles that various persons of the 
name of Baker had been led to engage in making and selling them, 
in the expectation of marketing' them as the products of the original 
concern. In 1894 the complainant, induced by this notion, commenced 
the manufacture and sale of chocolatés and cocoas at Winchester, Va. 
He put them upon the market as those of "W. H. Baker & Co.," in 
packages simulating in various respects those of Walter Baker & 
Co., and became an extensive competitor with that concern. In 1897, 
in a suit brought against him by the successors of the original con- 
cern, he was enjoined from using in his business the name "Baker" 
or "Baker's" alone on labels, wrappers, advertisements, etc., or the 
name of "W. H. Baker & Co.," and was required to insert in lieu 
thereof the name "W. H. Baker, of Winchester, Va.," and also, in 
as prominent type, the statement, "W. H. Baker is distinct from the 
old chocolaté manufacture of Walter Baker & Co." In August, 
1899, the défendant commenced the sale, and later the manufacture, 
of chocolatés aild cocoas at Syracuse, N. Y.; being partly induced 
thereto, as the complainant had been, by the expectation of profiting 
by the trade-name of Baker, but also induced by the hope of divert- 
ing to hirnself sqme part of the business of the complainant. He 
put his articles upon the market as those of "Wm. H. Baker." He 
employed as his managing agent one Sanders, who had formerly 
been in the eïnploy of Walter Baker & Co., and who had subse- 
quently been employed by the complainant. Through Sanders he 
was able to approach the customers of the complainant ; and, to do 
so more eflfectually, he issued circulars to them, simulating the cir- 
culars of the complainant, çalculated to lead them to believe that 
orders sent to him would be filléd by the complainant. He caused 
his circulars and the labels on his packages to be impressed with a 
«lotice which read, "Wm. H. Baker is distinct from the old chocolaté 
manufactory of Walter Baker & Co.," but in both the circulars and 
labels his place of business was gïven at Syracuse. In October, 1899, 
the complainant filed a bill in equity against the défendant, alleging 
unfair compétition in trade, and praying for an injunction and an ac- 
counting. In that action a preliminary injunction was granted, re- 
çtraining the défendant from using in his circulars,' or on his pack- 
ages, or in his business, in any form, the words "W. H. Baker," or 
"Wm. H. Baker is distinct from the old chocolaté manufactory of 
Walter Baker & Co.," but permitting him to use the name "William 
H. Baker" conjoined with "Syracuse." That action proceeded to an 
interlocutory deeree by which the injunction preliminarily granted 
was made perpétuai, and an accounting was ordered. Upon the ac- 
counting it was found by the master that the complainant was en- 
titled to nominal damages only. The complainant filed exceptions to 
the master's report. Thèse exceptions were overruled, and a final 
deeree was entered in conformity with the interlocutory deeree and 
the master's report. 

During the pendency of this action the défendant changed his busi- 
ness methods, and conformed to the requirelnents of the preliminary 
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injunction. He not only did this, but he conformed his advertise- 
ments, packages, labels, etc., to the approval of the successors of 
Walter Baker & Co. He adopted as a trade-mark the words "Jus- 
tice Brand," with a figure of Justice bearing the scales, and in other 
respects so difïerentiated the dress of his products as to minimize 
as far as possible the risk of confusion between them and those of the 
complainant. Before the final decree was entered he transferred his 
business, which had become an extensive one, to a corporation organ- 
ized pursuant to the laws of the state of New York under the cor- 
porate name "William H. Baker, Syracuse, N. Y." Thereafter the 
complainant fîled a second bill in equity against the corporation, al- 
leging unfair compétition, and praying for an injunction and an ac- 
counting. The action was prosecuted to a final hearing, and resulted 
in a decree of the court dismissing the bill. The complainant has 
appealed from the decree in each case. 

We are satisfied that substantial justice has been done by each of 
the two decrees. The complainant, notwithstanding he commenced 
business under false colors, and occupied a position which did not 
commend him to the very solicitons considération of the court, was 
entitled to be protected in the circumscribed use of his own name 
which had been accorded to him by a court of equity. He had no 
right to complain of the use by another of a rightful patronymic, and 
much less of the name of Baker, in selling the same class of products ; 
but he has a right to complain if a competitor was endeavoring to 
palm ofï his own products as those of the complainant by the use of 
the same name, on misleading circulars or otherwise, and was en- 
titled to be redressed. The évidence shows that the substantial griev- 
ance of the complainant is found in the conduct of William H. Baker 
Et the inception and early in the history of his compétition. This was 
remedied as to the future by the preHminary injunction in the first 
action. That injunction gave the full measure of relief to which the 
complainant, under the circumstances of the case, was entitled, except 
such a recovery for profits and damages as he might be found en- 
titled to. The évidence upon the accounting failed to disclose that 
the complainant was entitled to any recovery of profits, or any except 
nominal damages, by reason of the defendant's conduct. It failed 
to disclose that a single person had purchased goods marketed by the 
défendant, supposing them to be the product of the complainant, or 
that the complainant had lost a single customer by the defendant's 
conduct. 

We hâve examined with care the évidence in the record of the 
second action to ascertain whether the défendant in that action has, 
by its circulars, its advertisements, or the dress in which its goods 
hâve been presented, done anything of which the complainant can 
reasonably complain ; and we hâve found nothing, unless he has cause 
to complain of the use of its corporate name. A part of that name 
is the place of business, and every person who deals with the de- 
fendant is thereby notified that its business domicile is not the domi- 
cile of the complainant. If the name had been selected unnecessarily, 
or for the purpose of illegitimate compétition with the complainant, 
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we should not hesitate to enjoin its use. Wm. Rogers Mfg. Co. v, 
R. W. Rogers Mfg. Co. (C. C.) (£ Fed. 56; R. W. Rogers Co. v. 
Wm. Rogers Mfg. Co., 17 C. C. A. 576, 70 Fed. 1019. But it was 
selected without any élément of bad faith or unfair use. It was not 
a new name, and it represented a widely known concem, engaged 
in a large business, which had acquired a valuable good will. For 
reasons of convenience, the owner concluded to reorganize the con- 
cem as a corporation, and, desiring to préserve the good will, he 
chose the name with which the good will was identified. He in- 
tended to remain the owner of the concern, and has remained its own- 
er, as before. As regards the complainant, it is whoUy immaterial 
whether the business is conducted as that of a corporation, or that 
of an individual, by the same description. 
The decrees are afBrmed, with costs. 

LACOMBE, Circuit Judge. I concur in the resuit, but solely for 
the reason that the complainant does not come into equity with clean 
hands. It is true that, since the decrees against him in the suits 
brought by the original Walter Baker & Co., he has conformed to 
their requirements. Nevertheless he is still diverting some portion 
of the business of the original firm by reason of a confusion which 
he might easily terminate, although, under the décisions, a court might 
be powerless, to give further relief against him. In my opinion, he 
never was, and is not now, a fair trader. The defendant's conduct 
has been equally reprehensible. The individual défendant began by 
a fraudulent efïort to palm off his goods as the manufacture of the 
complainant, and it does not seem to me that the corporation de- 
fendant has acted with any greater measure of fairness. Its name is 
so printed on the packages as to deceive the public; it has devis ed 
and still uses for one of its wrappers a color scheme closely imitat- 
ing that of the complainant's; and its corporate name was selected, 
as it seems to me, in bad faith, and for the purpose of illegitimate 
compétition with the complainant. The business methods of both 
sides hâve been, and still are, unfair ; both are piratical traders, seek- 
ing to sell their goods on the strength of the réputation of another 
manufacturer, whose name was a household word throughout the coun- 
try before either of them appeared; and, in my opinion, neither of 
them is entitled to équitable relief agaifist the other. 
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CUDDT et al. V. CLEMENT et al. 

(Circuit Court of Appeals, First Circuit. April 10, 1902.) 

No. 393. 

Maritime Lien— Supplies— Contract with Ownkr. 

Tlie presumption tliat no maritime lien arises for supplies fumished 
on the order of the owner of a vessel is not overcome merely by proof of 
an undisclosed belief or understanding on his part when the contract was 
made that the person furnishing such supplies would be entltled to a 
lien.i 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

On pétition for leave to reopen case in the circuit court. 

Harvey D. Goulder (Carver & Blodgett, on the brief), for appel- 
lants. 
Louis Hasbrouck, for appellees. 

Before PUTNAM, Circuit Judge, and WEBB and ALDRICH, 
District Judges. 

PUTNAM, Circuit Judge. Judgment was entered in this case on 
January i6, 1902, in accordance with our opinion passed down that 
day. 113 Fed. 454. On February 13, 1902, the appellants, by leave 
of court, filed a pétition which we must regard as a pétition for leave 
to reopen the case in the circuit court on the ground of newly discov- 
ered proofs, conforraing the proceedings to the practice fully stated 
by us in Re Gamewell Fire Alarm Tel. Co., 20 C. C. A. m, 73 
Fed. 908. It will appear that, in accordance with the practice thus 
stated, we can finally dispose of the pétition. 

The original case was fully explained in our former opinion; but, 
in order that the merits of the présent pétition may be correctly un- 
derstood, it is advisable for us to repeat some détails. The appeal 
arose out of a claim for maritime liens on certain steamers to which 
coal had been furnished, which coal, in the opinion of the majority 
of the court, was so furnished in pursuance of a formai contract made 
with the corporation which was their owner. The contract was 
signed in behalf of that corporation by F. W. Baldwin, styling him- 
self "Manager." The record also states that he was the treasurer, 
but it contains nothing to show his powers, beyond the fact that 
the parties conceded that he was authorized to sign the contract. 
How far, beyond the exécution thereof, he could bind the corpora- 
tion, if at ail, we hâve not been advised. 

The pith of our opinion of January i6th was to the effect — First, 
that not only was there no évidence that there was any agreed lien, 
but that the circumstances disproved its existence ; and, second, that 
there was no évidence of any maritime necessity for crédit to the 
vessels. Either of thèse findings was sufïîcient to maintain the con- 

1 Maritime liens for supplies and services, see note to The George Dumols, 
15 a c. A. 67». 
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clusion whicli we reached, adverse to the appellants. They now claim 
that, since our judgment was renderèd on the appeal, in a casual 
conversation between F. W. Baldwin and one of the appellants at a 
hotel in New York City, Baldwin stated that, in making the con- 
tract referred to, "he did so in the belief, and with the understand- 
ing, purpose, and expectation," that, for any fuel supplied, the appel- 
lants would hâve "an undoubted right to look to each steamer, as 
well as to the company," "and that he accepted and approved the 
vouchers charging the steamers with like understanding." The same 
conversation is repeated in the record with somewhat diiïerent phrase- 
ology, but substantially to the same efïect. 

The affidavits âttached to the pétition are to the efifect that, be- 
fore the case was heard in the court below, a solicitor for the peti- 
tioners appliéd to Mr. Baldwin for "the facts connected" with the 
claim, and that Mr. Baldwin refused to give him any information 
on the subject. It does not appear what class of facts the solicitor 
was endeavoring to obtain from Mr. Baldwin; but, certainly, if it re- 
lated to the latter's intent and belief at the time the contract was 
signed, it was an easy matter for the solicitor to hâve compelled him 
to testify, and thus to hâve ascér'::'ained what they were. Therefore 
the record lacks proper spécifie facts leading up to a proposition 
that prior to the trial in the court below the petitioners made any 
efifort to ascertain the mental condition of Mr. Baldwin in connection 
with the contract, as now said to hâve been stated in the conversation 
at the New York hotel. If this mental condition was of substantial 
importance, it is apparent that it would hâve been almost the first 
thing that the appellants' solicitor should hâve sought for; and, for 
this reason, there seems to be a lack of diligence, such as is fatal to 
applications of the kind now before us. 

Passing by the question whether Mr. Baldwin had any power to 
bind the corporation by an undisclosed mental condition, or by any- 
thing beyond the exécution of the contract referred to ; also passing 
by the fact that the mère testimony of any person as to his undis- 
closed mental coiidition at a prior time would be of too feeble char- 
acter to sustain the burden which, according to our opinion of Jan- 
uary i6th, rests on the appellants (Insurance Co. v. Hillmon, 145 
U. S. 285, 295, 12 Sup. Ct. 909, 36 L. Ed. 706); and also passing 
by the proposition that the new proof oflfered is inefïectual with réf- 
érence to the fact that the case does not disclose a maritime neces- 
sity for crédit to the steamers, which alone is fatal to the appeal, — 
we are of thé opinion that the new évidence oflfered is inconclusive 
on the issue to which it is said to appertain. 

It is true that on a limited class of issues, especially with référ- 
ence to certain criminal proceedings, and also cases where actual 
knowledge is important, the mental condition of only one individual 
may be essential, and may be proved by his uncorroborated testi- 
mony. Wallace V. U. S., 162 U. S. 466, 477, 16 Sup. Ct. 859, 40 
L. Ed. 1039; Steph. Dig. Ev. (2d Am. Ed.) 176, notes. But it will 
readily appear that the case at bar is not among the classes referred 
to. In our opinion of January i6th, we quoted from The Iris, 40 
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C. C. A. 301, 100 Fed. 104, to the effect that no lien for supplies 
is presumed to arise on a contract made by th'e owner of a vessel, 
and that "proof is required that the minds of the parties to the con- 
tract met on a common understanding that such a lien should be 
created." We added, "That understanding may, of course, be in- 
ferred from facts as well as from express language, as is ordinarily 
true with référence to ail alleged contracts where it must be shown 
that the minds met." But there was nothing said which suggested 
that a lien can be raised by the mère undisclosed mental condition of 
one or both of the parties to a written contract, when such lien is 
not fairly and reasonably within its terms; nor was there anything 
which waived the gênerai rule that a mère mental condition is of 
no value in law with référence to a contract, unless it is expressed 
by, or may be inferred from, visible acts and circumstances. How 
can the minds of two parties be said to hâve met, merely because 
one of them entertained an undisclosed mental condition? While, 
under exceptional circumstances, as we hâve said, an undisclosed 
mental state may be the Connecting link to complète a case or a dé- 
fense, yet that, for ail the ordinary purposes of the law, both bodily 
and mental feelings are ordinarily shown only by visible acts or cir- 
cumstances, was sufRciently indicated by the explanation of the usual 
course of proof in référence thereto in Insurance Co. v. Hillmon, 
ubi supra. It is said at page 295, 145 U. S., and page 912, 12 Sup. 
Ct., 36 L. Ed. 706, that "a man's state of mind or feeling can only 
be manifested to others by countenance, attitude, or gesture, or by 
sounds or words, spoken or written." Our opinion of January i6th, 
in connection with The Iris, makes it clear that, in order that there 
could be liens in either case, there must hâve been a contract there- 
for, however it might be proved; that is, something binding in law 
the parties to each other. Such "something" cannot arise from a 
"mère state of mind or feeling" not "manifested to others." Conse- 
quently the new proofs now ofïered by the appellants, in connection 
with everything else which the record shows, and independently of 
the other difficulties to which we hâve referred, would fail to show 
that the minds of the parties "met" in the way in which they must 
meet to overcome the presumption that no maritime lien arises for 
supplies furnished on the order of the owner of the vessel against 
which the lien is claimed. 

The pétition fîled by the appellants on Pebruary 13, 1902, is de- 
nied, and the mandate will issue forthwith. 

WEBB, District Judge, took no part in this décision. 
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BOARO OF MAYOR, ETC., OV CITY OF MORKISTOWN, TBNN., V. DAST 

TE>rNBSSEB TELEPHONE 00. 

(Circuit Court of Appeals, Slxth Circuit Aprll 8, 1902.) 

No. 1,019. 

t Mdnicipai, Corpobations— Qbant OF Fbanchises m Stekets— Mode of 
ExEROisiNô Power. 

Power conferred on a dty by Its charter to grant privilèges and 
franchises In the use of its streets "by ordlnance" cannot be exerclsed 
by a mère resolution, nor can an ordlnance of the city maklng such a 
grant be amended In respect to any of Its terms or conditions by a reso- 
lution. 

2. SAME— ACCBPTANCE OP GEANT— VaLIDITY AND BpFECT. 

An ordlnance passed by a clty, under power glven by its charter, 
grantlng to a . téléphone company the rlght to erect and maintaln its 
pôles and wlrés In the streets, on certain conditions, when aecepted by 
the company créâtes an Irrévocable contract, unless the power to alter 
or revoke It Is reserved, and an acceptance of such an ordlnance as 
amended by a subséquent resolution created a valld and blndlng contract 
as agalnst the clty, whleh It could not repeal by a subséquent ordlnance, 
although the resolution was in fact vold and inoperatlve to change the 
terms of thé original grant, where the company tools no steps to with- 
draw Its acceptance on that groutid, but proceeded to avall itself of the 
grant, even though while dolng so It contlnued to Inslst on the valldity 
of the resolution as an amendment, 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

The East Tennessee Téléphone Company is a corporation organized under 
the law of Keutucliy, whlch is engagea In the opération of téléphone Systems 
in vàrious towns of Tennessee. Prior to the controversy as to its right to 
do a local business and eonduct an exchange at Morristown, it seems to hâve 
been conductlng, In Morristown, a loflg-distance téléphone station, by which 
the town was conneeted wlth other towns in the vicinlty in which it was 
dolng a local business. Prior to September, 1899, the local business and 
ezchange at Morristown was done by a local Tennessee corporation called 
the Morristown Téléphone Company; On September 1, 1899, the council of 
Morristown passed an ordlnance glrlng to the East Tennessee Téléphone 
Company the right to erect pôles and string wires over the streets and 
alleys of the clty for the purpose of conductlng a local téléphone exchange. 
Thls ordlnance fiièd the maximum rate of charges, and required that the 
clty should be glven the free usé bf two téléphones, and the right to use 
the company's pôles for strlnglng a flre alarm System. September 25, 1899, 
a resolution was passed by the Morristown clty council glvlng to the télé- 
phone company thé right to increase its maximum charges in respect to 
one class of téléphones. On the day following, the company, in writlng, ae- 
cepted the terms of the ordlnance as thus, amended. In pursuance of the 
consent thus givéh, thé company took' some steps toward the enlargement of 
its local facilltles, and incurred some expense in preparing for further more 
considérable extensions. There seems to hâve been some popular discontent 
wlth the résolution allowing an increased charge for service under the action 
of . the clty council last taken, which led to the repeal on November 17, 1889, 
of the ordlnance of September Ist. Pending the matters stated, the local 
company seems to hâve been in the hands of a receiver appolnted by the 
circuit court of the United States upon a creditors' biU. Under this cred- 
itors' proceeding the entlre property and franchises of the Morristown Télé- 
phone Company were brought to a judicial sale. At this sale the property 
and franchises of the company were purchased by the East Tennessee 
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Téléphone Company, and the sale conflrmed and title vested February 28, 
1900. From thls tlme the last-named company claimed to exercise ail the 
rights and franchises whlch pertalned to the old Morristown Téléphone 
Company as well as such rights and franchises as had been granted to It 
by virtue of the ordlnance and resolution heretofore mentioned. The 
municipal authoritles, upon the other hand, denled the validlty of the 
ordlnance under which the Morristown Téléphone Company had been main- 
taining its pôles and wires upon the streets, and denled the authority of the 
East Tennessee Téléphone Company as a forelgn corporation engaged in a 
compétitive business to acqulre the rights and franchises of the Morristown 
Téléphone Company. The Morristown authoritles also denled that the East 
Tennessee Téléphone Company had acqulred any street rights by Tirtue of 
the ordlnance of September 1, 1890, or the resolution of September 15, 1899. 
In short, the position of the municipal authoritles was that the East Ten- 
nessee Téléphone Company had no authority from any source to erect or 
maintain a local téléphone System by uslng the streets or alleys of the 
town for thelr posts and wlres, and was therefore a trespasser upon the 
streets. Acting upon thls Une, the agents and ofïicers of the East Tennessee 
Téléphone Company were prevented by the municipal police from erecting 
pôles or strlnging wlres for the purpose of prosecuting the business of a 
local téléphone company. This interférence is charged to hâve been de- 
structive to the franchises claimed, and a remedy by injunction was there- 
fore sougbt. Upon the pleadings and proof the court below granted a per- 
pétuai Injunction as prayed. From this decree the municipality of Morris- 
town has appealed, and asslgned error. 

W. N. Hickey and Robt. E. L. Mountcastle, for appellant. 
Edward T. Sanford, for appellee. 

Before LURTON and DAY, Circuit Judges, and WANTY, Dis- 
trict Judge. 

LURTON, Circuit Judge, after making the foregoing statement 
of the case, delivered the opinion of the court. 

The power of the city of Morristown, prior to the amendment of 
its charter by the act of April 21, 1899, to grant any street rights to 
the MorristOTvn Téléphone Company, is denied, and an ordinance 
passed February 22, 1896, giving to that company the right to erect 
pôles and string wires on the streets and alleys of the town, subject 
to certain limitations, is claimed to hâve been an ultra vires act. 
Morristown is incorporated under a spécial législative charter passed 
November 21, 1867. Priv. Acts Tenn. 1867-68, p. 18. Curiously 
enough, that charter does not, in express terms, deal with the ques- 
tion of the grant of privilèges or franchises in the streets. Neither 
does it, as is usually the case, provide in so many words that the 
corporation shall hâve gênerai "control" over its streets and alleys. 
Upon this rests the case against the validity of the ordinance under 
which the Morristown Téléphone Company erected its pôles on the 
streets of the town, and for years conducted a local téléphone business 
without let or hindrance from the municipal authorities. 

That no telegraph or téléphone company can lawfuUy occupy the 
streets or alleys of a town with their pôles and wires without légis- 
lative authority granted directly by the législature, or by the munici- 
pal authority in pursuance of power delegated, is a plain and obvions 
proposition. That the authority to consent to the use of the streets 
115 r.— 20 
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of a town by a railway, telegraph.iiOr téléphone company résides pri- 
marily in the législature of the state is well settled also, though usu- 
ally delegated to the municipality directly concemed. City of Kilox- 
ville V. Africa, 23 C. C. A. 252, 77 Fed. 501, 507. That the power 
to grant a right of way to street railway s through the streets of a 
town, when its motive power is animal or electricity, may be implied 
from a grant of gênerai control ovfer the streets, we had occasion 
to décide in Détroit Citizens' St. Ry. Co. v. City of Détroit, 12 C. C. 
A. 365, 64 Fed. 628, 636, 26 L. R. A. 667. The court below held that 
while the charter of Morristown did not, in express terms, delegate 
to the municipality gênerai control over its streets and alleys, the 
powers in référence to streets and alleys were so numerous and sweep- 
ing as to be équivalent to gênerai control. We are not prepared to 
disagree with this conclusion, but find it unnecessary to détermine 
the validity of the ordinance under which the Morristown Téléphone 
Company established its pôles and wires on the streets of the town. 

By the Tennessee act of April 21, 1899, the pharter of Morristown 
was so amended as to include within the powers which might be ex- 
ercised by ordinance the power to grant privilèges and franchises in 
the use of the streets. This act removed ail doubt as to the power 
of the city, and after its enactment, and on September i, 1899, an 
ordinance was duly passed giving to the East Tennessee Téléphone 
Company the right to erect pôles and string wires on the streets and 
alleys of the city, "in such a way and manner as not to obstruct the 
streets and alleys, and to erect their pôles in such a way as to be the 
least inconvénient to the public travel, as may be agreed by the street 
committee." The ordinance prescribed the maximum charges to be 
made, and required the company to give to the city two téléphones 
free of charge, and to allow their pôles to be used for the purpose 
of stringing a fire-alarm system. On the 25th of September, foUow- 
ing, the city, on application of the East Tennessee Téléphone Com- 
pany, amended this ordinance by a resolution increasing the maximum 
rate chargeable by the company for one class of téléphone service. 
On September 26, 1899, the téléphone company wrote and signed 
on the foot of this original résolution an acceptance in thèse words : 

"In considération of this resolution, together with an ordinance heretofore 
passed, we accèpt both as talien together as a contra et between the East 
Tennessee Téléphone Company and the city of Morristown." 

For.some unexplained reason, the city council at a meeting held 
October 6, 1899, passed a Résolution reciting the above clause as hav- 
ing been "added" to the resolution without authority, and ordering 
that the minutes of the former meeting be corrected by striking out 
the clause of acceptance above quoted. November 17, 1899, the coun- 
cil formally repealed the ordinance qf September i, 1899, under the 
claim that the city had the right to repeal or withdraw its consent to 
the use of the streets, as provided by that ordinance, at any time 
before the ordinance had been legally accepted. The argument that 
the repeal occurred before acceptance is based upon two proposi- 
tions : First, that the resolution of September 26th was a void thing. 
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because the ordinance of September ist could not be altered or an- 
nulled by resolution; second, that the acceptance was of the ordi- 
nance and resolution together, and, the resolution being void, the 
acceptance goes for nothing. 

The consent to the occupancy of the streets by the pôles and wires 
of the téléphone company for the purpose of maintaining a public 
téléphone System was the grant of an easement in the streets and a 
conveyance of an estate or property interest, which, being in a large 
sensé the exercise of a proprietary or contractual right rather than 
législative, was irrévocable after acceptance, unless the power to alter 
or revoke was reserved. This principle has too many times been 
declared and applied by this court to require further élaboration. Dé- 
troit Citizens' St. Ry. Co. v. City of Détroit, 12 C. C. A. 365, 64 
Fed. 628, 26 L. R. A. 667; Louisville Trust Co. v. City of Cincinnati, 
22 C. C. A. 334, 76 Fed. 296; Iron Mountain R. Co. v. City of Mem- 
phis, 37 C. C. A. 416, 96 Fed. 113; Citizens' Ry. Co. v. Africa, 23 
C. C. A. 252, Tj Fed. 501. 

The téléphone company in considération of this street easement 
agreed to permit its pôles to be used by the city for stretching the 
wires of a fire-alarm System, and also to furnish two téléphones free 
for municipal uses. The amendment of this ordinance by the reso- 
lution of September 25th was ineffectuai. The charter as amended 
having conferred the power of granting street franchises "by ordi- 
nance," no other method was admissible. When, by statute or char- 
ter, power is conferred upon a municipal council and is silent as to 
the mode of action, the décision may be by either ordinance or reso- 
lution, at discrétion of the council. But when the charter prescribes 
that franchises can be granted by ordinance it is not compétent to 
raake such a grant by resolution. Board v. De Kay, 148 tJ. S. 591, 
13 Sup. Ct. 706, 37 L. Ed. 573; Dill. Mun. Corp. (2d Ed.) § 244 et 
seq., and notes; Newman v. City of Emporia, 32 Kan. 456, 4 Pac. 
815 ; Van Vorst v. Jersey City, 27 N. J. Law, 493 ; City of Green Bay 
V. Brauns, 50 Wis. 204, 6 N. W. 503 ; Illinois Trust & Sav. Bank v. 
Arkansas City, 22 C. C. A. 171, 76 Fed. 271, 34 L. R. A. 518. 

The by-laws of the city required that an ordinance should be 
passed at two separate meetings. No such requirement exists as to 
the passing of a resolution. So far as the resolution sought to alter 
any term or condition upon which the ordinance granted an easement 
in the streets to the East Tennessee Téléphone Company its invalidity 
must be conceded ; for it would seem to follow that if a franchise can 
only be granted by an ordinance that such an ordinance can only be 
altered or amended, in respect to any of its terms or conditions, by 
another ordinance, and not by a mère resolution. This brings us to 
the crux of the case. The ordinance conferring the right to erect and 
maintain its pôles and wires upon the streets was repealed by an ordi- 
nance passed November 17, 1899. 

The learned counsel for the appellant concède that if there had been 
an "unequivocal acceptance of this consent ordinance, and substantial 
action under its terms, that it would hâve constituted an inviolable con- 
tract." City of Knoxville v. Africa, 23 C. C. A. 252, yj Fed. 501 ; 
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Détroit Citizens' St. Ry. Co. v. City of Détroit, 12 C. C. A. 365, 64 
Fed. 628, 26 L. R. A. 667. 

The right to revoke the easement granted is based upon the fact that 
the téléphone cotnpany, in writing, accepted the ordinance only as 
amended by the invalid resolution. This acceptance, it is said, was 
but a conditional acceptance, and that, if the resolution turn out to 
be ineffective as an amendment or altération of the terms of the con- 
sent ordinance, the acceptance goes for nothing. The position is 
untenable. The téléphone company, under the circumstances, might 
very well hâve said, upon discovery, that the modification of the terms 
of the ordinance had not been tnade in a valid manner, "that it would 
not avail itself of the franchise granted, and was not bound to carry 
out any implied agi'eement to construct or maintain a local téléphone 
System, as its acceptance of the street franchise had been based upon 
the supposed validity of the resolution, modifying the terms of the 
ordinance granting a street easement." But this it has not done, and 
does not now say. On the contrary, it in effect says: "Although I 
bave not so good a contract as I desired and supposed I had, yet I 
stand upon the rights conceded me by the valid ordinance, and upon 
the terms and conditions there prescribed." 

An ordinance conferring street easements in excess of the power 
of the municipality to grant is not necessarily void. For example, 
ordinances conferring exclusive rights by a municipality having no 
power to grant exclusive rights hâve been held valid so far as to con- 
vey a right, subject to the right of the city to grant like privilèges in 
same streets to others. Levis v. City of Newton (C. C.) 75 Fed. 884; 
City of Waterloo v. Waterloo St. Ry. Co., 71 lowa, 193, 32 N. W. 329. 

The same rule would apply to an ordinance valid in part and invalid 
in part which is applicable to a statute. If the grants are so distinctly 
separable that each can stand alone, and the court is able to see that 
there i^^no such interdependence as to make the validity of a part 
dépend upon the validity of every part, the ordinance will be upheld 
so far as valid. But hère nothing has failed but an efïort to amend an 
ordinance confessedly valid. The amendment was one proposed by 
the téléphone company, and whoUy in its interest. If it chooses to go 
on, although the modifying resolution has failed to accomplish its 
purpose, it is not for the city to escape responsibility upon the assump- 
tion that ever)^hing done by the téléphone company in acceptance of 
the easements granted was made dépendent upon the validity of this 
amending resolution. The plain purpose of the téléphone company, 
by its written acceptance and by the subséquent prosecution of the 
work of putting in its local lines, was to avail itself of the grant made 
by the ordinance. Undoubtedly it acted upon the theory that the 
resolution had worked a valid modification of the ordinance, and this 
it has maintained to the end of this litigation. This contention it has 
now lost, and it is now confronted with the novel claim that the ease- 
ment remained revocable, because its acceptance included a supposed 
modification which tums out to hâve been, irregularly granted, and 
therefore invalid. The acceptance of the grant by writing and by acts 
prior to the repealing ordinance was, in our judgment, such as to give 
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the ordinance, so far as valid, effect as a contractual ordinance, and 
render it irrévocable. 

Street rights so vested carmot be devested without the consent of 
both parties or by clear acts of abandonment indicating an intention 
not to accept. Louisville Trust Co. v. City of Cincinnati, 22 C. C. A. 
334. 76 Fed. 296. The street rights thus granted are, of course, sub- 
ject to the provisions of the ordinance itself, as well as the police 
power of the city, which can never be contracted away. 

Whether the Morristown Téléphone Company had any street ease- 
ment, and whether the appellees, as purchasers of its property, ac- 
quired such street rights as it had, we do not décide. That it acquired 
the physical property of that company is not denied. What we do 
décide is that the East Tennessee Téléphone Company acquired a valid 
and irrévocable right to erect its pôles and string its wires on and over 
the streets and alleys of Morristown, under and subject to the terms 
and provisions of the ordinance of September i, 1899. We also hold 
that the resolution of September 25, 1899, was ineffective as an 
amendment of the prior ordinance, and that the East Tennessee Télé- 
phone Company, by its acts and deeds, has accepted the terms of the 
ordinance of September i, 1899. 

We also décide that the ordinance repealing the ordinance of Sep- 
tember I, 1899, was inefïective to deprive the téléphone company of 
the easement granted under the ordinance of September i, 1899. The 
street rights thus acquired must be held subject to the provisions of 
the ordinance under which they were granted, and also subject to the 
reasonable régulations of the municipality by virtue of its police power. 
City of Baltimore v. Baltimore Trust & Guarantee Co., 166 U. S. 673, 
iy Sup. Ct. 696, 41 L. Ed. 1160. 

The gênerai resuit below was sound, and is afïîrmed, but the appel- 
lant is entitled to hâve the injunction modified as indicated by this 
opinion. Remand, with directions to modify the decree. Costs of this 
court will be divided. 



DEITCH et al. v. STAUB. 

(Circuit Court of Appeals, Slxth Circuit Aprll 8, 1902.) 

No. 963. 

1. Botlding ahd Loan Associations— Legality and Powehs— Tennesseb 
Statutes. 

A building and loan association ehartered by a chancery court of Ten- 
nessee, purportiiig to act under Acts Tenn. Jan. 30, 1871, authorlzing 
the organization of corporations by such courts, although its charter 
was Invalld for lack of power In the court to create a corporation for 
such purpose and wlth such powers, was authorized to become a valid 
corporation, wlth ail the powers prescribed for such associations, bv 
Acts 1875, c. 142, by virtue of Act Mareh 23, 1883, which prm-ided "that 
any persons organized as a corporation under a charter granted by a 
chancery court" might obtaln any power granted by the act of 1875, by 
making an application for amendment of its charter in accordance wlth 
Its provisions, "provided however that this act shall In no way apply 
or affect corporations where suits hâve already been brought to déclare 
their charter void"; and the fact that such association, in its application 
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made under the latter act, fleslgnated some of the powers It deslred to 
obtain by a gênerai référence to the section of the act of 1875 relatlng 
to building associations, which It described sufficiently to identify the 
samè, înstead ht enumerating snch powers, was a mère irregularity, not 
afCecting: the valldlty of the amendments to its charter tlius obtained by 
référence. 

2. Statutoby Constbuction—Protiso— Office cf. 

The prlmary and usual oflce of a proviso Is to except something out 
of a statute which would otherwlse be wlthin It. 

8. Building .and Loan AssoClÀfroNS— Borrowing Mkmbers— Estoppel to 
Dent Leoal Oroanization. 

A member of a building and loan association who obtalns a loan from 
It, and exécutes bis note and mortgage therefor, walves the riglit to 
deny the power of the association to make such loan or to carry on the 
business of such an association, and Is estopped to set up an irregularity 
In its organlzatlon in défense to an action to enforce the eontract.i 

4. CuRATivB Statute. 

Whethera corporate organlzatlon be Invalid, because of f allure to 
comply with the terms of a valid law, or because the organization was 
under an invalid law, there Is no impalrment of the obligation of any 
contraet by subséquent législation permltting such corporation to be- 
come a «orporatlon de Jure. 

6. Building and Loan Associations— Suit to Forbclosk Mortgage— Dé- 
fense of Usubt. 

Under the statute of Tennessee which permlts building and loan as- 
sociations to charge and collect a premium on loans, In addition to légal 
Interest, where the same Is bld In open compétition, but not otherwlse, 
an averment In a blll to foreclose a mortgage securing such a loan to a 
shareholder that the premium contracted for was so bld is supported by 
the presumption that the law was complled with; and the burden rests 
upon the défendant to dlsprote such allégation, and to establlsh his dé- 
fense of usury. 

6. Bamb — Procédure fob Modification of Interlocutoby Decbeb. 

Where the défense of usury pleaded by a défendant in a suit to fore- 
close a mortgage was adjudged agalnst hlm by an interlocutory decree, 
and no application was made to reopen the case to admit newly dis- 
covered évidence on the issue, In accordance with the recognlzed practice 
in equlty, a master to whom the cause was referred to state the account 
was justlfled In Ignorlng testlmony Introduced before hlm tending to 
support the clalm of usury, and it was not error for the court to overrule 
exceptions to hls report based on that ground. 

7. Same — Rights of Pubchasbb Asbuming Mobtgage — Usury. 

A purchaser of propérty upon which there was a mortgage to secure 
a loan from a building and loan association, upon which the contraet 
requlred monthly payments of Interest and premiums, and the payment 
of the principal at a fixed time, who assumed payment of the same as a 
part of the purchase prlce, and who has had the beneflt of the loan untll 
Its maturity by Its terms, paylng tlie Interest and premiums thereon In 
accordance with the contraet, cannot set up the défense of usury to an 
action to recover the principal on account of the premiums so paid; nor 
is he entitled to hâve the premiums paid credited as payments on the 
principal because the association has become Insolvent 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Credltors of the Knoxville Building & Loan Association filed a blll in the 
court below for the purpose of wlndlng the association up as an insolvent 

1 See Building and Loan Associations, vol. 8, Cent. Dig. § 76 [b, h, p]; 
Corporations, vol. 12, Cent. Dig. §§ 84, 85. 
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corporation. Under that blU the appellee, Peter Staub, was appointed re- 
ceiver, and dlrected to collect In ail of its assets of every kind. By virtue 
of this authorlty the reeeiver filed tliis bill agalnst the appellants for the 
purpose of forecloslng two mortgages made to the association to secure 
money advanced to members of the association. One o£ the mortgages was 
made by Bloom and Goodfriend to secure a note for $2,000, of December 20, 
1889. The mortgaged property was subsequently conveyed to the appellant 
Morris Deitch; he assumlng to pay ott the note and debt of Bloom and 
Goodfriend, and taking an assignment of the shares of stock In the associa- 
tion held by them, which had been also pledged to secure said loan. The 
other mortgage was made in 1896 by Deitch and wife, and was to secure a 
loan to Deitch of $4,400, evidenced by a note. Deitch also pledged 22 
shares of the Stock of said association as collatéral security for same loan. 
There was a decree for the complainant, from whicb the défendants ap- 
pealed. 

H. M. Iiigersoll, for appellants. 
Léon Jourolmon, for appellee. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

The enforcement of the mortgages made to secure loans by the as- 
sociation to its stockholders and members is resisted by the appellants 
upon the grounds: First. That the association was not, when the 
mortgages were made, a building and loan corporation, either de jure 
or de facto, and was therefore unable to exercise the powers granted 
by law to such corporations only, — of making premium loans to their 
members ; that, not being a lawful building and loan corporation, the 
loans secured by mortgage, and herein sought to be enforced, were 
usurious, as both were upon contracts requiring the borrower to pay 
both légal interest and a monthly sum in addition, called a "pre- 
mium." Second. That if the said association is held to be a building 
and loan corporation, de jure or de facto, the loans hère involved were 
made upon and for a level premium fixed by the association, and 
not as a resuit of compétitive biddings, as required by the Tennessee 
law regulating the loans of Tennessee building and loan corporations. 

I. The Knoxville Building & Loan Association was organized un- 
der a decree of the chancery court of Knox county, Tenn., pronounced 
February 24, 1872. In addition to the ordinary powers incident to 
every corporation, it was given power to "purchase, hold and convey 
real estate," and to lend money "thereon for building and other pur- 
poses." None of the usual powers of a building and loan associa- 
tion, such as the advancing of money to sharehoîders upon compéti- 
tive premium biddings, are undertaken to be conferred by this court 
charter. This organization purported to be under and in pursuance 
of the Tennessee act of January 30, 1871 ; being an act authorizing 
the organization of corporations by the chancery courts of the state. 
So far as that act specifically provided what kind of corporations 
might be organized by the chancery court, and defined what their 
powers should be, the act has been held valid. But so far as it under- 
took to authorize the création of corporations with powers subject 
to the discrétion of the court, it has been held void. Ex parte Chad- 
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we;ll, 3 Baîçt. 98; Raiiroad Co. v. Johnson, 8 Baxt. 332; Heck v. 
McEwen, 12 Lea, 97. The act of 1871 does not mention building 
and loan cca-poratipns, nor corporations fpr buying and selling land 
or lending money upon lands, nor define the powers of any such cor- 
porations. It is probable that the court acted under the tenth section 
of the act, which provides for the incorporation of corporations to 
carry on any "local business." Neither that section, nor any other 
of the act, defines what shall be the powers of such corporations. 
Under the Tennessee décisions cited above, this section of the act is 
plainly unconstitutional, and no valid corporation could be organized 
undpi:.,any decree depending upon that section for its authority. By 
chapter 142, Acts Tenn. 1875, ^ very elaborate and complète law was 
provided for the organization of many kinds and classes of private 
corporations, which repealed the act of 1871 and ail prior laws upon 
the subject. This act has been in force ever since its passage, and is 
the law under which ail organizations haye since been made. That 
act, among other things, provided for the organization of building 
associations, and defined their powers. Among other things, it em- 
powered such companies to lend their funds to their shareholders, — 
to such one of them as at a stated meeting, and upon a compétitive 
bidding, should agrée to pay for the préférence in obtaining a loan 
the highést premium in addition to légal interest. By the nineteenth 
section of the act of 1875 it was provided as follows : 

"That any corporation heretofore chartered by an act of the gênerai as- 
sembly, which may désire tô change its name, Inerease its capital stock, or 
obtain any powers granted by this act, shall bave the right to do so, by the 
board of directors of said corporation copying said ameudment, and niaking 
an application In thèse words: 'We, the undersigned, comprlslng the board 
of directors of (hère insert' the name of the corporation), apply to the state 
of Tennessee, by vlrtue of the gênerai laws of the land, for an amendment 
to said charter of incorporation, for the purpose of Investing said corpora- 
tion wlth the power (hère state the clause in the gênerai law aforesaid, 
which la fleslred as an amendment, or if it be simply to change the name, 

so state thé fact). Witness our hands the day of .' The same 

to be probated or acknowledged as provided by section 15 of this act and 
the certlflcate of registration glven by the secretary of state, under the great 
seal of the state, shall complète the amendment to said act of incorporation, 
and thevalidity thereof shall not, in any légal proceeding, be collaterally 
questlonéd, as in cases of application for original charter." 

This Section, it will be noticed, did not extend to corporations or- 
ganized under orders of the chancery courts the privilèges of amend- 
ment extended to those "chartered by an act of the gênerai assembly." 
This was remedied by Act March 23, 1883, which is in thèse words : 

"Section 1. That any persons organized as a corporation under a charter 
granted by a chancery court of this state, or under the Acts of 1875, who 
may désire to change the name of such corporation, inerease its capital 
stock, or obtain any power granted by the act entitled An aot to provide 
for the orgarilzatioh of corporations, approved March 23, 1875, sUall hâve the 
right to do so under and In thé mannra^ provided by section 19 of said act, 
which provides for the amendment of charters granted by the législature, 
and with the Uke efïect as therei^ provided: provided, that this act shall in 
no way apply to Or "afCect corporations where suits hâve already been 
brought to déclaré their charters void, and shall hâve no effect on any kind 
of lltigation or sults now pending against such corporation, for any purpose. 
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"Sec. 2. Be It further enacted, that tliis act take effect from and after its 
passage, the public welfare requirlng It" LawB 1883, c. 163. 

Long prior to the transactions involved, the Knoxville Building & 
Loan Association attempted to acquire the powers conferred by this 
act of 1875 upon building associations by amending the court charter, 
under which it had been operating, by an "application" for an amend- 
ment as provided by the nineteenth section of that act. That ap- 
plication was in thèse words: 

"We, the undersigned, comprislng the board of directors of the Knoxville 
Building & Loan Association, a corporation chartered under the laws of 
Tennessee, and organized under a deeree of the chancery court of Knox 
county, Tennessee, pronounced on February 24, 1872, In the matter of R. E. 
Bearden et al., «s parte, for the purpose of carrylng on the business of a 
building and loan association in sald Knox county, Tennessee, apply to the 
State of Tennessee, by vlrtue of the gênerai laws of the land, for an amend- 
ment to said charter (whlch Is spread of record In Record Book A of sald 
court, pp. 345 to 347), for the purpose of Investing said corporation with ail 
the powers and privilèges provided for building associations by the Acts 
of the gênerai assembly of the state of Tennessee (chapter 142, section 14), 
especially the foUowlng powers and privilèges provided by said act, viz.: 
The members of said corporation shall hâve the power to adopt a constitu- 
tion, and the constitution adopted, the by-laws and régulations, shall hâve 
the force and efCect of a légal enactœent on the members of sald corpora- 
tion: provided, the same are not in conflict with the gênerai laws of the 
land. The corporation shall bave the power to take and hold aU such real 
eetate as may be mortgaged to It, or conveyed in trust, to secure any debt 
of the corporation for loan of its funds; and the sald corporation shall bave 
power to purchase any such real estate at any sale thereof, and the same to 
hold, sell, or otherwise dispose of as the said corporation may deem ex- 
pédient. Sald corporation may purchase at judicial or exécution or trustee's 
sale any real estate mortgaged or conveyed to it to secure a debt, and said 
real estate, or any other real estate the corporation may be entitled to hold, 
the said corporation shall hâve the power to sell, convey, lease, or mortgage 
at pleasure. Married women may hold stock la such corporation, free from 
the claims or debts of thelr husbands. The corporation may, by by-laws, 
make régulations concernlng the subscrlptlon for, or transfer of stock, flx 
upon the amount of capital to be Invested In the enterprlse, the division of 
the same into shares, the time required for payment thereof by the sub- 
scribers for stock, and the amount to be called for at one time. Witness oui- 
hands," etc. 

This was duly acknowledged, registered in Knox county, and filed 
■with the secretary of state, who afïixed thereto the great seal of state, 
and recorded it in his office as required by law. 

The objections which hâve been made to this amendment of the 
powers of the association are: First, that the charter was invalid, 
and, as such, nonamendable, and that tlie act of 1883 does not purport 
to apply to an invalid corporation; second, that the amendment did 
not purport to confer power to make premium loans. 

The act, in terms, applies to "ail persons organized as a corpora- 
tion under a charter granted by a chancery court of this state," etc. 
This describes the précise status of this association. The organiza- 
tion was invalid. This must be conceded. Whether, being a good- 
faith organization under a law purporting to give authority to the 
chancery courts to organize corporations to conduct any lawful busi- 
ness with such powers as the court should deem needful and not hurt- 
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fui, it was a corporation de facto as to those who dealt with ît as such, 
we need not décide. But the act is not, in terms, confined to valid 
organizations,: ànd contains no word or phrase indicating an intent 
that it shouldapply only to "persons" validly "organized as a corpora- 
tion," etc. : ; That invalid organizations were included is made évident 
from the proviso, which provides that the act shall not "apply to or 
aff ect corporations where suits hâve been already brought to déclare 
their charters void," etc. The proviso thereby excepts out of the 
act the case of corporations organized by the chancery courts, against 
whom suits were pending to déclare their charters void, and also dé- 
clares that the act shall havé no effect upon any suit pending against 
such corporations. Why except out of the benefîts of the act cor- 
porations against whom suits were pending, involving the validity 
of their charters, if invalid corporations were not within the terms of 
the act ? The primary and usual office of a proviso is to except some- 
thing out of à statute which Wduld otherwise be within it. Its use is 
to take spécial instances Out of a gênerai class. Suth. St. Const. §§ 
222, 223; Gibbons v. Ogden, 9 Wheat. 191, 6 L. Ed. 23. The power 
of the State to permit an invalid corporate organization to become 
valid by compliarice with the terms of a curative statute cannot be de- 
nied. Shields v. Land Co., 94 Tçnn. 146, 153, 28 S. W. 668, 26 L. 
R. A. 509, 45 Am. St. Rep. 700. , , Whether the organization was in- 
valid because of failure to comply with the terms of a valid law, or 
because the organization was under an invalid law purporting to 
authorize such a corporation, there is no impairment of the obliga- 
tion of any contract by subséquent législation permitting the irregular 
or invalid corporation to become a corporation de jure. 

It is next urgfed very eamestly that the only powers added by this 
amendment are thpse çopied into the amendment, and that the ap- 
plication for "ail the powers aijd privilèges provided for building as- 
sociations by the act of the gênerai assembly of the state of Tennessee 
(chapter 142, section 14), especially the following powers and priv- 
ilèges provided by said act," etc-, does not sufficiently identify the act 
referred to, or the powers and privilèges applied for, because it omits 
the date of the act; and, secondly, that, if this objection is without 
merit, the failure to copy into the amendment ail of the powers desired 
is fatal to the acquisition of any po'wers except those set out in full. 
The objection that the date of the act is not set out, and therefore not 
identified, is without merit. The maxim, "Certum est quod reddi 
potest," has application. There was no other law defining the powers 
of a building association, except chapter 142, § 14, Acts 1875. From 
the character of the powers applied for, the référence to a Tennessee 
act as chapter 142, § 14, makes it absolutely certain that the applica- 
tion was for the powers and privilèges provided for building asso- 
ciations by the act of 1875. The objection that ail of the powers de- 
sired should hâve been copied into the application in hsec verba, and 
not brought in by référence, has more substance, The purpose to 
obtain ail of the powers and privilèges conferred by the act upon 
building associations, in addition to those "especially" asked for and 
copied, is clear beyond dispute. It was not an application for certain 
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of those powers only, but for ail. This being the casC; the mère failure 
to copy ail of the powers desired in full into the application, instead 
of applying for a part by référence to the act and a part by spécifie 
application, should be regarded as a mère irregularity, not afïecting 
the validity of the amendments thus obtained by référence to the act, 
and gênerai characterization of the powers desired. Aside from gên- 
erai principles of law which would reach the same resuit, the act of 
1875 itself provides in respect to ail such amendments that "the valid- 
ity thereof shall not, in any légal proceeding, be collaterally ques- 
tioned." When the directors of the Knoxville Building & Loan As- 
sociation applied for an amendment to the chancery court charter 
under which they had been acting as a building and loan incorpora- 
tion, there was a valid law under which a valid building and loan in- 
corporation might hâve been organized, and a law under which any 
building corporation organized theretofore under either a gênerai or 
spécial law of the législature, or under a chancery court decree, might 
obtain the powers conferred upon building incorporations by the 
act of 1875. This condition brings the case within even those défini- 
tions of a "de facto corporation" which seem to hold that there can 
be no de facto corporation unless there was a valid law under which 
a de jure corporation might hâve been organized. The irregularity 
of applying for ail the powers conferred upon building associations 
by référence to the section and chapter of the act specifying them 
ought not to avail the appellant to enable him to escape his obliga- 
tions as a borrowing member, whereby he very solemnly recognized 
the association as a valid building incorporation under the law of 
Tennessee. He waived the right to make any such objection by the 
exécution of his note and mortgage, and by the assumption of the 
note and mortgage of Bloom and Goodfriend. Whatever might be 
the resuit of a proceeding by the state to prevent the association from 
assuming to be a corporation at ail, or a corporation having the 
powers of a building incorporation under the act of 1875, it is not 
compétent for the appellant to raise any such objections in a proceed- 
ing to enforce mortgages recognizing the corporate character of the 
association. Toledo, St. L. & K. C. R. Co. v. Continental Trust 
Co., 36 C. C. A. 155, 165, 95 Fed. 497; Merriman v. Magiveny, 12 
Heisk. 494; Railroad Co. v. Johnson, 8 Baxt. 332; Anderson v. 
Railroad Co., 91 Tenu. 44, 17 S. W. 803; Ashley v. Board, 8 C. C. 
A. 455, 60 Fed. 55 ; Wallace v. Loomis, 97 U. S. 146, 24 L. Ed. 895 ; 
Douglas Co. v. BoUes, 94 U. S. 104, 24 L. Ed. 46; Association v. 
Chamberlain, 4 S. D. 271, 278, 56 N. W. 897; Freeland v. Insur- 
ance Co., 94 Pa. 504; Mor. Corp. §§ 750, 759; Smith v. Sheely, 12 
Wall. 358, 20 E. Ed. 430; McTighe v. Construction Co., 94 Ga. 
306, 21 S. E. 701, 32 L. R. A. 208, 47 Am. St. Rep. 153; Cowell v. 
Springs Co., 100 U. S. 55, 61, 25 L. Ed. 547. 

The loans involved purport to be loans made for a premium 
in addition to lawful interest. This is authorized by the law under 
which such building associations do business in Tennessee, and such 
loans are not illégal or usurious. Patterson v. Association, 14 Lea, 
689. But the law authorizing the selling of loans for a premium pro- 
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vides tbat snch premium shall be paid, "not as a part of the loan, 
not as interest, but as a means of determining which one of the share- 
holders shall receive the loan, whenever there are a number of share- 
holders who may simultaneously désire to effect a loan." To ef- 
fectuate this the law requires that the funds of such associations "shall 
be ofifered for loan in open meeting, at a rate not in conflict with the 
law of the state, and the stockholder who shall bid the highest pre- 
mium for the préférence or priority, shall be entitled to receive a loan 
of $200.00 for each share of stock held by such stockholders." Where 
the loans were made not at open meeting upon compétitive biddings, 
but for an arbitrary premium fixed by a by-law or otherwise, the 
Tennessee courts hâve uniformly held the loan usurious to the extent 
of the premium so exacted. Post v. Association, 97 Tenn. 408, 37 S. 
W. 216, 34 L. R. A. 201 ; Douglass v. Kavanaugh, 33 C. C. A. 107, 
90 Fed. 373. 

This cause came on to be heard upon ail the évidence in the case, 
and on November 22, 1899, the trial judge filed an opinion, in which, 
among other things, he said: 

"Although not wlthout some difaculty, I reaeh the conclusion that the de- 
fendant has falled to sho-w (the bnrden being on hlm) that the loan was 
npon a level premium, without bidding. C. Aebli does not sustain the de- 
fendant In this contention, and defendant's own testlmony Is purely négative 
and hearsay." 

2. The second défense made in the answer was that : 

"Nelther of said loans was the resuit of compétitive biddings among the 
members as a means of determining which one should receive the loan ol 
money then in the treasury, but the substance of the transaction was a mère 
loan of money for a bonus, to wit, a premium charged and paid as hereto- 
fore shown, which was flxed by agreement of parties to the loan, whereby 
said association was to receive more tban six per cent, per annum as com- 
pensation for the use of said money," etc. 

There was évidence tending to both support and contradict this 
défense of usury. A pétition to rehear the case upon this and other 
points was denied. But no application was made to reopen the case 
for new or additional évidence. Thereupon a decree was entered 
which adjudged the défense of usury against the défendant. The 
cause was then referred to a spécial master to ascertain and report 
what amount was due upon each of the loans, and to ascertain the 
présent cash value of the shares upon which the loans had been 
made, and fixing the basis upon which this accounting should be had. 
Upon the hearing before the master under this decree the déposition 
of C. Aebli was again taken, and additional évidence tending to show 
that the loans were not made upon open compétitive biddings was 
elicited. This évidence was objected to as irrelevant to any issue 
before the master, who, while making no express ruling, yet ignored 
it altogether, and confined his report to the matters referred to him. 
The défendant excepted to the report because he did not report tliat 
the loans were usurious, as not being made upon compétitive biddings. 
The master overruled the exception, and the court did likewise. It 
is now insisted that we must consider this new évidence thus intro- 
duced. The decree adjudging that the loans were not usurious was 
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not final, in the sensé that an appeal would lie therefrom. It was 
undoubtedly interlocutory, and not appealable, and, being interlocu- 
tory, was subject to change by the court before final decree or upon 
the final hearing. Fourinquet v. Perkins, i6 How. 82, 84, 14 L. Ed. 
854; L,atta V. Kilbourn, 150 U. S. 524, 529, 14 Sup. Ct. 201, 37 L. 
Ed. I169; Bâtes, Fed. Eq. Proc. § 781. Though interlocutory, it 
was a decree upon the merits deciding upon the facts and law one 
of the material issues in the case, and, as such, was a proper subject 
of a rehearing, according to the settled principles of practice when a 
rehearing is desired upon the ground of newiy discovered évidence. 
Such an interlocutory decree cannot be reopened to let in new évi- 
dence, except upon the same terms and conditions upon which new 
évidence may be heard in the case of a final decree. Bâtes, Fed. Eq. 
Proc. § 684; Gillette v. Refrigerating Co. (C. C.) 12 Fed. 108. In 
Baker v. Whiting, i Story, 228, Fed. Cas. No. 786, and Jenkins v. 
Eldredge, 3 Story, 299, Fed. Cas. No. 7,267, the whole subject of the 
practice in such cases is examined with the care characteristic of Jus- 
tice Story. The proposai of the défendants to inject into the record 
additionaJ évidence, without laying any ground or obtaining any order 
of the court upon a matter which had been adjudged against him by 
the interlocutory decree, was without any précèdent whatever, and 
would tend to break down every principle affecting the finality of an 
adjudication upon facts until reopened according to the settled prin- 
ciples of equity practice. The new évidence was properly disregarded 
by the master, and there was no error in overruling the appellants' 
exception to the master's report. The law authorized building asso- 
ciations to lend money upon a premium in addition to légal interest. 
The loans were presumptively made according to law, and not in vio- 
lation of law; the transaction being one between a building associa- 
tion and a shareholder. The fact that the bill averred that the lend- 
ing was upon compétition was a fact made out in the absence of proof 
by the presumption of legality. The case of the défendant was not 
made out by the évidence upon which he went to trial, and he could 
only introduce new évidence by showing that it was new, and not 
cumulative; that he had no knowledge of it until after the decree, 
and had been guilty of no négligence in not sooner producing it. 

3. The court below directed that Deitch should be credited, upon 
the principle of partial payraents, with ail of the premiums and interest 
paid by him upon the loan made to him personally. This crediting 
of the principal with sums paid under a valid contract as premiums 
seems to hâve been put upon the ground that the insolvency of the 
association had and would prevent the payment of the loan by the 
payment of the shares according to the scheme of the business of 
such associations, and the terms of the loan to Deitch, and to there- 
fore relieve him of ail obligation, except to return the money actually 
received, with interest from date of loan. The association has not 
appealed, or complained of this decree. But in respect to the loan 
to Bîoom and Goodfriend, which Deitch assumed to pay as the price 
for r,!oom and Goodfriend's equity of rédemption in the land mort- 
gaged to secure the loan to them, the court held that Deitch must 
settle according to the contract, and was not entitled to hâve pay- 
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ments of premiums credited as payments upon the principal of the 
debt. The contracts in the two cases were not alike. Bloom and 
Goodfriend borrowed $2,000, for which they gave a straight note, 
payable in 10 years. The agreement, as evidenced by the bidding 
and mortgage, was that for this loan they should pay interest at the 
lawful rate monthly, and a premium of $7.59 monthly, and pay the 
note at maturity, and that failure to pay either interest or premium 
should precipitate the maturity of the principal. The full terni of 10 
years had expired when the decree below was made, and the borrow- 
ers had had the loan for the full term of the agreement, and were 
bound to pay the principal according to the agreement, Deitch made 
ail the terms of this agreement his own by his assumption of the 
contract as the price he was to pay for the mortgaged property. After 
paying both interest and premium for years, according to the contract, 
he notified the association, before it had passed into the hands of a 
receiver, that he should pay nothing more. By a multitude of cases, 
Deitch was in no situation to strip the loan to Bloom and Good- 
friend of usury, even if such a défense had been open to the bor- 
rower. The défense was personal so far as that no one assuming 
the debt could rely upon it. As the purchaser of the mortgaged prop- 
erty, he got the full benefit of the incumbrance, in the reduced price 
paid. Nance v. Gregory, 6 Lea, 343, 40 Am. Rep. 41 ; Parker v. 
Hôtel Co., 96 Tenn. 289, 34 S. W. 209, 31 L. R. A. 706; Lloyd v. 
Scott, 4 Pet. 205, 7 L. Ed. 833. Having had the full benefit of the 
loan for the full term of the contract, it was not inéquitable to require 
Deitch to comply with the terms upon which the loan was made. He 
has been paid to do this, and is in no situation to complain, for the 
agreement has not been broken by the association in any particular. 
The decree must be accordingly affirmed. 



CITY OF OWBNSBORO v. OWENSBORO WATERWORKS CO. 
(Circuit Court of Appeals, Slsth Circuit. Aprll 8, 1902.) 
No. 1,007. 

1. Suprême Court — Appellate Jurisbiction — CoNSTiTUTroNAt Question. 

A municipal ordinance passed under the authorlty of a power over the 
subject-matter delegated to the munlelpallty by the législature, at least 
where there Is good color for the clalm that it was In fact passed under 
delegated authorlty, Is in effect a ''law of the state," within the meanlng 
of section 5 of the act creatlng the circnlt courts of appeals (26 Stat. 827) : 
and where a blU filed in a eii'cuit court seeks to enjolnthe enforcement 
of such an ordinance on the ground that It is in contravention of the con- 
stitution of the United States the suprême court has Jurisdiction of an 
appeal In the case under sâid section. 

S. CiBCDiT Court of Appeals— JcRrsi>icTioN. 

Where the jurisdiction of a circuit court Is based solely on the ground, 
clearly dlsclosed by the plalntiff's pleading, that a law of a state is claim- 
ed to be in contravention of the .constitution of the United States, the 
parties, being cltizens of the same state, the suprême court has exclusive 
jurisdiction of an appeal in the case, and an appeal will not lie to the 
circuit court of appeals, althongh other questions may also hâve been 
Involved and may hâve determlned the decision.i 

a See Courts, vol. 13, Cent Dig. § 1099 [h, 1, il, j, p, t]. 
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Appeal from the Circuit Court of the United States for the Western 
District of Kentucky. 

George W. Jolly, for appellant. 

W. T. EUis and W. W. Davies, for appellee. 

Before DAY and SEVERENS, Circuit Judges, and WANTY, Dis- 
trict Judge. 

SEVERENS, Circuit Judge. The Owensboro Waterworks Com- 
pany, a Kentucky corporation, filed the bill in this case in the circuit 
court for the purpose of restraining the city of Owensboro from put- 
ting in exécution a certain ordinance, which the common council of 
the city had passed for the purpose of regulating the rates at which 
water should be supplied to the people of that city, and the collection 
of such rates ; and also for the purpose of requiring the waterworks 
Company to put meters into the lines of pipe supplying the water to 
the several consumers in certain conditions specified. The bill sets 
forth the ordinances and the terms of the contract under which it was 
supplying water to the city and its inhabitants, the contract being 
one between the city and the predecessor of the waterworks company, 
to whose rights the waterworks company had, with the consent of the 
city, succeeded, and certain supplementary stipulations between the 
city and the waterworks company made at the time when the latter 
took over the contract from its predecessor. The ordinance granting 
the franchise to the predecessor contained the foUowing provisions : 

"Sec. 9. The said company shall hâve the power and authority to make and 
enforce as part of the conditions upon which it will supply water to its con- 
sumers, ail needful rules and régulations not ineonsistent with the law, or 
the provisions of this ordinance. 

"Sec. 10. The city will adopt and enforce ail ordinances protecting the 
said company in the safe and unmolested exercise of thèse franchises, and 
against fraud and imposition and against Injury to the hydrants rented by 
It to said city and against waste of water by consumers." 

And the bill allèges that the waterworks company had established, 
and was operating under, rules and régulations pursuant to the author- 
ity of thèse sections of the ordinances. Thereupon the bill proceeds 
to allège that on March 12, 1900, the common council of the city 
passed an ordinance fîxing the rate at which the company should sup- 
ply water to the inhabitants of the city, denying the company the right 
to collect the rents in advance, and requiring it to put in meters for 
measuring the water delivered in certain cases specifîcally provided 
for. The bill allèges, further, that the city claims and prétends that it 
had rightful authority to pass this ordinance, and that it is valid, and 
that the city intends to enforce it. The complainant thereupon allèges 
against the ordinance that it is in contravention of the grant to the 
company of the right to make rules and régulations; that the city 
has no lawful authority to fix the rates at which the company shall 
charge its customers ; that the rates fixed by the ordinance are so low,. 
and the requirements made so oppressive, that the company cannot 
conform to them and obtain any income from its investment, and, 
in fact, could not carry on its business without positive loss. The 
insistence of the bill is that the ordinance is in violation of the con- 
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stitution of Kentucky, which forbids ex post facto laws and laws im- 
pairing the obligation of contracts ; and it is also insisted that the 
ordinance is in contravention of the fifth amendment to the consti- 
tution of the United States, in that it takes private property for public 
use without just compensation, and also of the fourteenth amendment 
to the constitution of the United States, which provides that "no state 
shall make or enforce any law, which will abridge the privilèges or 
fmmunities of the citizens of the United States, nor shall any state 
deprive any person of life, liberty or property without due process of 
law, nor deny to any person within its precincts the equal protection 
of the laws." 

The answer admits the passage of the ordinance, and the intention 
of the city to enforce it ; clairas that it had lawful authority to pass it ; 
dénies that it is prohibited by any of the provisions of the constitutions 
of Kentucky or of the United States above referred to, or that it is 
unreasonable, or that it prevents the company from securing a fair re- 
turn on its investment. 

Other averments are made in the pleadings, but it is unnecessary 
to recite them for the présent purpose. The foregoing contains the 
substance of the controversy. Proofs were taken, and at the hearing 
the circuit court decided in favor of the complainant, upon the ground 
that the législature of Kentucky had not delegated to the city the 
power to pass such an ordinance, referring to section 3290 of the 
Kentucky Statutes, which contains the grant of power in respect to 
such subjects to municipalities of that class to which the city of Owens- 
boro belongs. That section reads as foUows : 

"Sec. 32SO. The common council of sald city shall, within the limitationa 
of the constitution of the state and thls act, hâve power, by ordinance: 
• • • (5) To provlde the city and the inhahitants thereof wlth water, 
light, power, beat and téléphone service, by contract, or by works of Its own, 
located either within or beyond the boundarles of the clty. To make régu- 
lations for the management thereof, and to fix and regulate the price to pri- 
vate consumers and customers." 

The construction adopted by the court was that the power of the 
city to make rules and régulations extended only to waterworks coni- 
structed and operated by itself, and the court seems to hâve held that 
the city had no other power in the premises than the power thus ex- 
pressly conferred. 

An appeal was taken to this court, and, prior to its being reached 
for hearing, the appellee moved to dismiss the appeal upon the ground 
that this court had no jurisdiction to entertain it, but that it should 
hâve been taken to the suprême court, because the case involved the 
question whether the ordinance complained of was in contravention of 
the constitution of the United States. Upon the submission of the 
motion we passed an order directing that it be postponed to the hear- 
ing on the merits, and be then heard. The case having now been fully 
argued, the fîrst question with which we hâve to deal is that arising 
upon the motion to dismiss the appeal. Inasmuch as an ordinance' 
of a municipality, if passed under the authority of a power over the 
subject-matter delegated to it by the législature of a state, stands upon 
the footing of a législative act for the purpose of determining whether 
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a right, secured by the constitution of the United States, bas been in- 
fringed thereby, and such a case is upon that ground regarded as one 
falling within the jurisdiction of the fédéral courts, we see no reason 
to doubt that such an ordinance is to be regarded as a law of the state, 
within the meaning of section 5 of the act of March 3, 1891, creating 
the circuit court of appeals, and distributing the appellate jurisdiction. 
Perhaps we should add the proviso, which would apply to both the 
original and appellate jurisdictions, that the case be one in which 
there is good color for the claim that the ordinance was in fact passed 
under a delegated authority.. But we think, without going into a dis- 
cussion of the matter, that there is fair ground in the présent case for 
contending that the common council had législative authority for deal- 
ing with the subject to which the ordinance relates. The question is 
therefore whether the appeal in this case is one comprehended within 
the classes of cases enumerated by section 5 of the act referred to. If 
it is, it must be taken.to the suprême court; for it is only of such 
cases as remain after those enumerated in section 5 hâve been carved 
out of the whole body of appellate cases that the circuit courts of ap- 
peals hâve jurisdiction; and as was said by Chief Justice FuUer in 
American Sugar Refîning Co. v. City of New Orléans, 181 U. S. 277, 
21 Sup. Ct. 646, 45 L,. Ed. 859: "Where it appears on the record, 
from plaintifï's own statement, in légal and logical form, such as is 
required by good pleading, that the suit is one which does really and 
substantially involve a dispute or controversy as to a right which dé- 
pends on the construction or application of the constitution or some 
law or treaty of the United States (Water Co. v. Keyes, 96 U. S. 
199, 24 L. Ed. 656; Blackburn v. Gold Min. Co., 175 U. S. 571, 20 
Sup. Ct. 222, 44 L. Ed. 2.-]^; W. U. Tel. Co. v. Ann Arbor R. Co., 
178 U. S. 239, 20 Sup. Ct. 867, 44 L. Ed. 1052)," such a case falls with- 
in the exclusive appellate jurisdiction of the suprême court. Looking 
at the language of the act, we can see no good reason for thinking that 
the destination of the appeal is altered by the circumstance that other 
questions besides those enumerated in section 5 are comprehended in 
the controversy which the case présents. It is still, and none the 
less, a case in which a question arises of the character specified in 
designating what cases must go by appeal or writ of error to the 
suprême court. The appeal or writ of error in ail cases, in which no 
question of the character described in section 5 is involved, goes to 
the circuit court of appeals under the opération of section 6, which 
expressly bounds the appellate jurisdiction of the latter court in that 
way. Saving such questions as arise under the first clause of the 
enumeration of section 5, relating to the original jurisdiction, and the 
considération of the efïect of making final the judgments of the cir- 
cuit courts of appeals when the jurisdiction of the circuit court dépends 
upon diversity of citizenship by section 6 (a matter to which we shall 
presently recur), this makes the line of démarcation clear, and the 
only difficulty to be encountered in prosecuting an appeal or writ of 
error is in determining whether or not there is in truth a question in- 
volved in the controversy comprehended in the classes mentioned iu 
section 5. 

115 F.— 21 
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Respecting those cases where the jurisdiction of the circuit court 
rests updn diversity of citizenship, it was distinctly held in Loeb v. 
Columbia Tp, Trustées, 17^ Û. 8:472, 21 Sup. Ct. 174, 45 L,. Ed. 280, 
that it was inirnateriat, in' detérmining the appellate jurisdiction of the 
suprême court, that the fédéral Question did not become involved by 
the plaintiffi's pleading, but was brought in by a daim set up in défense. 
That détermination seéms to settle the proposition that regard is 
to be had, not âlone to the particular ground on which the trial court 
acquired jurisdiction, but to ail the questions which arose during its 
progress and wére determined by the judgment, and the grounds on 
which that décision procëeded seem unanswerable. The resuit was 
that the appeàl was held propërly brought to the suprême court not- 
withstanding the fédéral question had been brought into the case by 
the answer <rf the défendant. But the ground on which the original 
jurisdiction rested in that case was that of diversity of citizenship, and 
the court went oh to say that the appeal might also hâve been taken 
to the circuit court of appeals. This was, as we understand, because 
of the peculiar provision in the sixth section of the act, that "the judg- 
ments or decrees of the circuit courts of appeals shall be final in ail 
cases in which the jurisdiction iS dépendent entirely upon the opposite 
parties to thè' Suit or ■ controyersy b'ëing aliens and citizens of the 
United States or citizens of dififerent States." The resuit of this hold- 
ing would seem to be that the appellate tribunal in such a case — ^that 
is, where jurisdiction has bèen acquired upon the ground of diverse 
citizenship and fédéral questions are also involved— is not fixed by the 
law, but is left to the choice of thëparty, carrying out in this respect 
the anaJogy of the rule applied to a question of the right to appeal 
atising under the first clause relating to the jurisdiction of the trial 
court. And the law had bèeri so held in several previous cases. Min- 
ing Co. v. Turck, 150 U. S. 135; 14 Sup. Ct. 35, 37 L. Ed. 1030; Pub- 
lishing Co. v. Monroe, 164 U. S. 105, 17 Sup. Ct. 40, 41 L. Ed. 367; 
Ex parte Jones, 164 U. S. 691, 17 Sup. Ct. 222, 41 L. Ed. 601. But 
that proposition is "not hère involved, because the' jurisdiction of the 
circuit court rested entirely upon the fédéral question. 

In the case before us thè parties were both citizens of Kentucky, 
and the jurisdidtion was invbked on account of the présence of a féd- 
éral question of the class included in section 5 of the appellate act. 
It is true the circuit court decided the case upon another ground, but 
upon appeal the whole case is opened, and the appellate court will give 
such judgment as the case requirçs, and plant the judgment upon such 
ground as it thinks it ought to be. The question hère is not afïected 
by the circumstànce that the court below made the case turn on an- 
other point. 

The appellant relies upon language used by the chief justice of the 
suprême court in delivering the judginent in Carter v. Roberts, 177 
U. S., at page 500, 20 Sup. Ct. 714, 44 L. Ed. 861, where it was said 
that, "when cases arise which are controUed by the construction or 
application of the constitutiorf of the United States, a direct appeal lies 
to this court, and if such cases are carried to the circuit courts of ap- 
peals those courts may décline to take jurisdiction, or, where such 
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construction or application is involved with other questions, may cer- 
tify the constitutional question, and afterwards proceed to judgment, 
or may décide the case in the first instance." But we think this lan- 
guage was probably intended to be modified by limitations not fuUy 
expressed, and that this inference is warranted by former décisions of 
the court, and by the language used by the chief justice in qualifying 
the foregoing expression in American Sugar Refining Co. v. City of 
New Orléans, i8i U. S., at page 282, 21 Sup. Ct. 646, 45 h. Ed. 859, 
and especially by his language in delivering the opinion of the suprême 
court in Huguley Mfg. Co. v. Galeton Cotton Mills (October term, 

1901) 22 Sup. Ct. 452, 46 L. Ed. , where he said : "If the jurisdic- 

tion of the circuit court rests solely on the ground that the spit arises 
under the constitution, laws, or treaties of the United States, then the 
jurisdiction of this court is exclusive," — ^because it is clear that the 
cases first instanced are within the exclusive jurisdiction of the su- 
prême court. But if the original jurisdiction is founded entirely upon 
the ground of diversity of citizenship, and a constitutional question 
becomes involved, the appeal might go to either court. If it should 
go to the suprême court, that court would, of course, décide the whole 
case ; if to the court of appeals, that court might also décide the wiiole 
case, or certify the constitutional question to the suprême court, and, 
on receiving its answer, décide the case. If it should décide the con- 
stitutional question in the first instance, the unsuccessful party might 
apply for the writ of certiorari under the provision of the sixth section 
to correct any mistake made by the court of appeals upon the subject. 
Thus is accomplished the whole scheme by which congress intended to 
give to the suprême court, by one method or another, appellate power 
over ail constitutional questions. 

We hâve not failed to notice that the circuit court of appeals for the 
Eighth circuit, departing from its own former décisions, reached a 
différent conclusion in Pikes Peak Power Co. v. City of Colorado 
Springs, 44 C. C. A. 333, 105 Fed. i, from that which we hâve ex- 
pressed, being constrained thereto by a misapprehension of the mean- 
ing of the language above quoted from Carter v. Roberts. But we 
hâve had the advantage of the instruction afiforded by the later utter- 
ances of the suprême court in regard to the interprétation which should 
be put upon the language employed in the Carter Case, and feel re- 
lieved from the constraint which induced the décision in the case of 
Pikes Peak Power Co. v. City of Colorado Springs. 

In this case, for the reasons that a constitutional question was di- 
rectly involved by the plaintifï's pleading and the jurisdiction of the 
court below was not based upon diverse citizenship, so as to give us 
jurisdiction of the appeal upon that ground, we are constrained to 
think that the exclusive jurisdiction is given to the suprême court 
under the fifth section of the act above mentioned, and that the appeal 
ghould be dismissed. It is so ordered. 
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JONES V. CYPHERS et al. 

(Gircnlt Court, W. D. New York. February 18, 1902.) 

Ko.73. 

1. Patents— Suit for Infhingbment—Plbading— Anticipation. 

Prier patents relied on by a défendant In a suit for Infrlngement as 
anticipations of tlie one in suit mu^t be pleaded; otherwlse they cannot 
be consl^ered for that purpose, but only to show tlie state of the art, 
and to limlt the claims involved, 

9. SaME— InFRINGEMBNT— INC0BATOK. 

The Jones patent, No. 586,088, for an improvement in incubators, re- 
lating to their heatlng and ventilation. In vlew of the prier art must 
be limlted to the exact combination shown, which includes an inlet 
pipe passlng directly f rom the exterjial atmosphère to the Interlor of the 
egg chamber, and an çxlt pipe leadlng to the heating device, so that 
the exhaust of air from the chamber, to produce ventilation, is effected 
by the suctlon or draft oaueed by the heatlng device. As so construeà, 
held not Infringed. 

In Equity. Suit for infringement of Içtters patent No. 586,088, is- 
sued to Walter B. Jones July 6, 1897, for an improvement in incuba- 
tors. On final hearing. 

Charles A. Hawley, for complainant. 
Osgood & Davis, for défendants. 

HAZEL, District Judge. Thîs îs a suit in equity for infringement 
of United States letters patent No. 586,088, issued to Walter B. Jones 
July 6, 1897, and assigned by him to complainant. The patent re- 
lates to what are described as new and useful improvements in an 
apparatus for artificial inçubating and brooding. Défendants admit 
that the exhibits in évidence (an incubator and brooder apparatus 
claimed by complainant to infringe the patent in suit) were made by 
them, and that they are engaged, as partners, in their manufacture 
and sale. The claims ëf the patent alleged to be infringed are i, 2, 
3, 9, and 14. They consist.pf a combination of éléments involving 
a method of circulating beat ôr warm air from a source of beat in an 
inciibating and brooding chamber to a heating device attached to the 
incùbàting and brooding apparatus, and communicating with the upper 
part of the chamber. More specifically, a fresh-air inlet pipe is so 
constructed as to communicate with the upper part of the chamber, 
whereby the fresh air is warmed before entering the chamber. The 
inlet pipe is so arranged ârld connected to the chamber, with an exit 
pipe leading to the lamp usèd as a heating device, as to resuit in con- 
trolling the entrance of fi'esh air into the chamber. As the fresh air 
is admitted through thé inlet pipe, it occupies the space of the vitiated 
air drawn oflf by draft or suction caused by the heater. Complain- 
ant's expert says: 

"The chamber or heater produces a rariflcation of the air adjacent thereto, 
and the colder or heavler air rushes toward it from below, or latterly toward 
it; and the means for heatlng is the élément that produces the positive cir» 
culation of air from the bottom part of the chamber." 
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Complainant does not broadly daim a System of ventilation, as ap- 
plied to an incubator and brooder. The necessity of such ventilation 
bas long been understood and recognized. Différent arrangements 
and devices for performing that indispensable function bave been in- 
vented. The difficulty experienced in the use of the incubating ap- 
paratus, however, has been that at varions conditions of outside tem- 
pérature the efïiciency and regularity of hatches were retarded. This 
was due to a failure to impart such air to the egg chamber as would 
maintain an unvarying température. The patentée, by his invention, 
proposes to obviate the apparent difficulties and inefïiciencies of the 
prior art by claiming a combination of old and nevir éléments, result- 
ing in the adaptation of means for a constant and positive change of 
air in the incubator and brooder chamber. Claim i of the patent in 
suit reads as foUows: 

"An incubator or brooder comprising a closed chamber having a fresh-air 
inlet, means for heating the chamber, including a heating devlce and an 
exit pipe Connecting sald chamber with the heating device, whereby, owing 
to the draft caused by such heating device, a positive .circulation of air 
within the Incubator or brooder is produced, substantially In the manner de- 
scribed." 

The second claim includes means for heating the fresh air before 
entering the chamber. Claim 3 describes a combination of éléments 
whereby air is heated before it enters the chamber, and for withdra^v^ 
ing the same by suction after it becomes contaminated. Claim 9 de- 
scribes the means employed to create the suction from the chamber 
to the lamp or heating device. Claim 14 régulâtes the quantity of 
air passing from the chamber to the heating device. The ansvver al- 
lèges aggregation of old devices, anticipation, and dénies infringe- 
ment. Défendants contend that ail of the éléments upon which are 
based the claims of the patent in suit are a mère aggregation of known 
éléments; that by the assemblage of parts the patentée has merely 
aggregated various éléments in his incubator and brooder, vidthout 
causing them to perform by their united action any new function 
which they did not perform separately before. His union of forces 
is not productive of a patentable resuit. On the argument it was ad- 
mitted by complainant that practically the only novelty of his claims 
is an exit pipe arranged to lead from the egg chamber to the heating 
device. He claims this exit pipe as the essential élément of a com- 
bination, and that this feature, in conjunction with the other éléments 
described in his claims, produces a vigorous, wholesome, and con- 
stant passage of air through the incubator and brooder chamber at a 
predetermined degree of beat, thus assuring a regular and effective 
opération of the apparatus at ail seasons of the year. At the time 
complainant's application for patent was fîled, the examiner of pat- 
ents rejected his spécifie claims for a ventilating System. The Gouge 
and Hoadley patents for ventilating apartments and cellars were cited 
by the patent office in support of the contention that the claims for 
a System of ventilation resulting in a constant; change of air were old 
and well known. The patentée insisted that the citations were er- 
roneously urged against an invention in incubators and brooders ; 
that to ventilate a house was not analogous to ventilating an incuba- 
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tor. The examiner of patents, however, rejected tHe daims of tHe 
patentée on the ground that, ^Ithough a nonanalogous art, the cita- 
tions in anticipation of the daims were proper, and that the art of 
ventilating a dwelHng house was not distinct from the art of ventilating 
an incubatoh On appeal from the décision of the exarniner of pat- 
ents, the boaijfd of èxaminers in chief sustained the dedsion. Subse- 
quently the kpplicant was granted a patent on the claim for venti- 
lating an airtight or closed chamber, to which fresh air enters from an 
inlet pipe heated at the top of the chamber, and is thereafter dischar- 
ged or withdrawn by the suction caused by the heating device. The 
Schultz United States patent. No. 101,168, dated March 22, 1870, 
and the Vande^heyden United States patent. No. 504,544, dated Sep- 
tember 5, 1893, were not cited or considered by the patent office at 
the time of fihng the appHcation containing the daims for ventilation 
covered by the patent in suit. Thèse patents hâve not been pleaded 
by the défendants in anticipation. They were introduced in évidence 
by the défendants, and are now dted as completely anticipating the 
daims of the çomplainant's patent. Inasmuch as they were not plead- 
ed by the défendant as in anticipation, thèse patents may only be con- 
sidered to show the state of the art, and to construe or limit the daims 
involved. Rev. St. § 4920; Brown v. Piper, 91 U. S. 41, 23 L. Ed. 
200; Grier V. Wilt, 120 U. S. 412, 7 Sup. Ct. 718, 30 L. Ed. 712. 
Complainant does not prétend that there is any substantial novelty 
in his daims in suit, provided the art of ventilating incubators or 
brooders is analogous to heating and ventilating houses or apart- 
ments, as described by the patents of Schultz and Vanderheyden. The 
{«•oofs show that prior patents for incubating and brooding do not 
shoV a combination including a foui-air outlet leading to the exterior 
of the incubating chamber, ând directly to the heating device, so as to 
afïord a joint means of combustion and ventilation. No patents other 
than the Schultz and Vanderheyden patents need be considered. It 
is admitted by counsel and expert for complainant that thèse patents 
disclose, substantially, in prihdple and mode of opération, ail the élé- 
ments of the daim in suit. Complainant, however, contends that, 
although thére are analogies between the mode of opération of heat- 
ing and ventilating an ittctibator and brooder and a dwelling house, 
such appliances, suitable for eçonomically hatching eggs, are not suit- 
able, without change, for living apartments, It is quite true that 
vast différences exist in the appearance and construction of structures 
such as are disclosed in the Vanderheyden and Schultz patents and 
the incubator and brooder patent in suit. Nevertheless the Vander- 
heyden patent describes a substantially airtight living apartment, so 
that the warmth and ventilation artificially provided will alone affect 
its interior, and, as hefetofore stated, has ail of the essential éléments 
combined by the complainant in his construction. The prime purpose 
of the patent in suit is similar to that of the Vanderheyden and Schultz 
patents, to wit, to create a System of ventilation which will insure 
an unchangeable degreç of warmth to the chamber or compartme. t 
described in the respective patents. It seems to me, therefore, that 
the sole question hère is whether the patents under considération 
belong to a nonanalogous art. I am unable to discover that com- 
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plainant's invention performs any new or différent functions than those 
disclosed by the prior art for warming and ventilating dwelling houses. 
An examination of the décisions rendered in analogous cases is con- 
vincing that by the use of the éléments described and claimed by 
the patentée nothing new was created, worthy of the dignity of in- 
vention. Mann's Boudoir Car Co. v. Monarch Parler Sleeping Car 
Co. (C. C.) 34 Fed. 130; Holmes Elec. Protective Co. v. Metropoli- 
tan Burglar Alarm Co. (C. C.) 33 Fed. 254; Briggs v. Ice Co. (C. 
C.) 54 Fed. 376; Briggs v. Duell, 36 C. C. A. 38, 93 Fed. 972; 
Stearns & Co. v. Russell, 29 C. C. A. 121, 85 Fed. 218; New De- 
parture Bell Co. v. Bevin Bros. Mfg. Co., 19 C. C. A. 534, 73 Fed. 
469. The incubator and brooder are merely a réduction in size of 
the chamber or compartment described by the Vanderheyden patent. 
Moreover, it appears with satisfactory clearness that a chamber or 
compartment constructed like that described in the Vanderheyden 
patent may be operated and is adapted for the purpose of incubating. 
The proofs show that a room of suitable dimensions for human habi- 
tation had been used with more or less success as an incubator. De- 
fendants claim that a building 22 feet square by about 10 feet tO' the 
eaves, with ordinary pitched roof, has been successfully used for in- 
cubating. No diiificulty was experienced in maintaining a proper tem- 
pérature and ventilation. From the évidence in this case on this point, 
it may be fairly deduced that the System of ventilation described in 
the Schultz and Vanderheyden patents may be applied to the use of 
considerably smaller chambers or compartments than are described 
in the Schultz and Vanderheyden patents. Thèse uses are precisely 
the same. The Vanderheyden house ventilating patent was granted 
several years prior to the patent in suit. Complainant is presumed 
to hâve had knowledge of this patent, and therefore it may be fairly 
assumed that a System of ventilation suitable for human habitation 
suggested, possibly, a better System of ventilation for an incubator. 
The patent can in no sensé be regarded as a pioneer, and therefore its 
scope must be limited to a foui-air exit pipe leading directly to the 
lamp used for heating the egg chamber. The défendants having 
failed to plead the Vanderheyden and the Schultz patents, the invalid- 
ity of the Jones patent because of their existence is not in issue. De- 
fendants' device for ventilation is somewhat différent from that of 
complainant. The heating device has no connection with the incuba- 
tor chamber. It takes its draft from the outside air, and delivers the 
foui air to the exterior of the chamber, having no connection or com- 
munication with the incubator chamber, or air contained therein. The 
beat from the air-heating chamber is controlled at the top of the 
heating device by an outlet which remaihs closed until the generated 
heat exceeds the normal. Then, by the opening of a regulable es- 
cape passage, the hot air escapes from the air-heating chamber di- 
rectly to the atmosphère. A portion of the hot air, only, escapes from 
the air-heating chamber, which is immediately replaced by fresh air 
from the outside atmosphère, entering the air-heating chamber at the 
lower end. Défendants' proofs show that ail of the fresh air entering 
the heating chamber does not pass into the incubator chamber, but 
only such portion thereof as may be required to replace the foui air 
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that Has escaped. Obviously, défendants* construction neîtHer con- 
tains a fresh-air inlet, nor an exit pipe Connecting the incubator cham- 
ber wîth the heating device. It foUows that the Jones patent must 
be so limited as to confine it to the exact combination shown, in- 
cluding an arra.ngement by which an inlet pipe passes directly from 
the external atmosphère to the interior of an egg chamber, and to a 
construction in which an exit pipe leads directly to a heating device, 
so that thé exhaust of air from the egg chamber to produce ventila- 
tion is efïéçted by the suction or draft caused by a heating device.. 
Thus limited, the patent is not infringed. It is unnecessary to con- 
sider any othër élément of the claims. 
A decree must therefore be entered dismissing the bill, with costs. 



NATIONAL NEWS BOARD CO. v. BLKHART EGG OASB Ca 

(Circuit Court, D. Indlana. Aprll 1, 1902.) 

No. 9,907. 

Patents— Infbiwoembnt— Paper Boabd. 

The McHwan patent, No. 492,497, for an Improved paper board œade 
from prlnted newspaper or the lilte, by a process described, the essentlal 
feature of whleh Is to keep the paper stock as hot as possible durlng the 
entlre process of manufacture, avoldlng the use of cold water and of alka- 
Une or bleachlng substances, to the end that the Ink may be kept soft and 
the permanent partlcles mlnutely subdlvlded durlng the beating process, 
must be strietly construed In vlew of the prlor art, and Is not Infringed 
by board made by a process In Tvhich 1 per cent, of soda ash Is auded to 
the newâpaper stock, and cold water is used in the beating englues. 

In Equity. Suit for infringement of letters patent No. 492,497, is- 
tued March 7, 1893, to Robert B. McEwan and others for a new and 
useful improvement in paper board. On final hearing. 

Briesen & Knauth, Henry M. Turk, and Harvey, Pickens, Cox & 
Kahn, for complainant. 
Van Fleet & Van Fleet, for défendant. 

BAKER, District Judge. This is a suit for alleged infringement 
of letters patent numbered 492,497, dated March 7, 1893, issued to 
Robert B. McEwan, Jessie L. McEwan, and Richard W. McEwan 
"for a new and useful improvement in paper board." The bill allèges 
that on March 21, 1893, Robert B., Jessie J-,., and Richard W. Mc- 
Ewan, by assignment in writing, sold, assigned, and transferred to 
the McEwan Bros. Company, a corporation, the entire right, title, 
and interest in and to said invention and letters patent ; that on May 
31, 1899, the said McEwan Bros. Company, by an assignment in writ- 
ing, sold, assigned, and transferred to the National Board & Paper 
Company, a corporation, the entire right, title, and interest in and 
to said invention and letters patent, including ail rights to damages 
and profits due or accrued, arising out of the past infringement of said 
letters patent, and the right to sue for and recover the same ; that on 
January 10, 1900, the National Board & Paper Company, by an as- 
signment in writing, sold, assigned, and transferred to the McEwan 
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Bros. Company the entire right, title, and interest in and to said in- 
vention and letters patent, together with ail subsisting causes o£ action 
belonging to the National Board & Paper Company for infringement 
of said letters patent subséquent to May 25, 1899, and the right to 
sue for and recover the same ; that on August 10, 1900, the McEwan 
Bros. Company, by an assignment in writing, sold, assigned, and 
transferred to the complainant, the National News Board Company, 
the entire right, title, and interest in and to said invention and letters 
patent, together with ail subsisting causes of action belonging to the 
McEwan Bros. Company. It is thus shown that the complainant pos- 
sesses no right of action for any infringement of the letters patent 
except such as may hâve arisen between May 25, 1899, and Septem- 
ber 3, 1900, when the présent bill was fîled. The évidence shows 
that the defendant's mill was operated for about 12 hours on May 25, 
1898, in making news board from printed newspapers according to 
the process described in the patent. But, except on that occasion, 
the évidence shows that, when manufacturing news board from printed 
newspapers and the like, the défendant has always used at least one 
pound of soda ash to each one hundred pounds of newspaper stock. 
If the défendant infringed the patent on May 25, 1898, the right of 
action therefor belongs to the National Board & Paper Company, 
and not to the complainant. 

The question for décision, then, is, did the défendant, between 
May 25, 1899, ^ïid September 3, 1900, infringe the complainant's pat- 
ent by manufacturing newe board from newspapers according to the 
process practiced by it and described in its patent? The patentées 
claim simply "to hâve invented a new and useful improvement in paper 
board." They recognize the manufacture of paper board as old in 
the arts. The statute provides that : 

"Before any inventer or discoverer shall receive a patent for Ms Invention 
or diseovery, he shall make application therefor In writing to the commis- 
sioner of patents and shall file in the patent office a written description of 
the same, and of the manner and process of malïing, constructlng, compound- 
ing and using It in such full, clear, concise and exact terms as to enable any 
person skllled in the art or science to which It appertains or with whlch 
it is most nearly connected, to make, construct, compound and use the same." 
Rev. St. 1878, § 4888. 

"Accurate description of the Invention Is required by law for several pur- 
poses: (1) That the government may know what Is granted and what will 
become public property when the term of the monopoly expires; (2) that 
licensed persons desiring to practice the Invention may know during the term 
how to make, construct, and use the invention; (3) that other inyentors may 
know what part of the fleld of invention is occupied." Bâtes v. Ôoe, 98 TJ. S. 
31, 39, 25 L. Ed. 68. 

The claim is as foUows : 

"As a new article of manufacture, a paper board formed from printed news- 
paper or the like ground to a pulp and having the permanent particles of the 
printer's ink minutely subdivided and uniformly dlstributed throughout the 
body of the board, whereby a smooth and even tint is Imparted to the board." 

The patent is for a product, but the product is the resuit of a speci- 
fied process. The statute requires that the process shall bé described 
"in such full, clear, concise and exact terms as to enable any person 
skilled in the art * * * to make and construct" news board ac- 
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cording to the complainant's patent. The patentée! product is a paper 
board mâde according to the process specîfied in the patent. It is not 
daimed that the process, is novel. ïndeed the failure to claim any 
step in the process raises a presumption that no one of them is novel. 
Richards v. Èlevator Co., 159 U. S. 477, 486, 16 Sup. Ct. 53, 40 L. 
Ed. 225. The process, then, practiced by the complainant, not being 
new, it is not quite clear on what ground the product of an old process 
can be patentable. Judge Bradford says : 

"The essence of tbe alleged Invention consista In the rétention In the flnished 
product of the printer's Ink In minute and dlstrlbuted partlcles, unlmpalred 
by Chemical action, coupled wlth an avoldance of any Impairment of the 
fiber through such action." McEwan Bros. Oo. v. McEwan (G. C.) 91 Fed. 
787,790. 

But if thèse results are àccomplished by the practice of an old pro- 
cess, westill fail to see how the old process, when practiced by the 
complainant, can produce any new resuit. If any better results are 
obtained, it must be because the complainant exercises greater care 
and skiil in using the old process. But, assuming that the complain- 
ant's process is to be regàrded as new because it leaves soda ash and 
bleaching powder out of its process, still it is not claimed that ail of 
the carbôn and oily substances contained in the ink were removed 
by the use of soda ash or bleaching powder. Some part of thèse 
substances would doubtless still remain and enter into the paper board. 
The complainant's process simply leaves more of thèse substances to 
enter into the board than would enter if soda ash or bleaching powder 
were used. Such a change, however, woûld at most be a change in 
the amourit of carbon and oily substances entering into the board. 
It is not apparent why leaving out the soda ash or bleaching powder 
from the old process shotild constitute an inventive act. If the ques- 
tion were res nova, I should hesitate to hold the patent valid, on the 
gf ound that it seems tb be wànting in patentable novelty. This ques- 
tion, however, is not open, because the défendant, acquiescing in two 
former décisions at the circuit, admitsthe validity of the patent. The 
défense is noninfringement. This leads to the inquiry, what is the pro- 
cess by which the coinplàiriant produces his patented board? In the 
specihcation the whole process is thus described: 

"In the manufacture of our Improved article we preferably use, on ac- 
count of its cheapness, its freedom from slze, and Its softness, prlnted 
newspaper or other prlnted pîiper possesslng the characterlstlc propertles of 
the ordinary paper upon whlch newspapers are prlnted, and we hâve found 
that Old copies of newspapers, or the over- Issues, can be bought up at low 
rates and utlUzed for our purposes. We hâve found that our Improved 
product can be manufactured most economlcally and wlth the best results 
by followlng the process whlch Is described below, but It will be under- 
stood that the product can be obtained in other ways. In the process re- 
ferred to we first cleanse:the stock from dust and forelgn matter, and soak 
It In hot water untll it Is thoroughly soft Wlthout permittlng it to cool we 
transfer It to the beatlng engine, and when the pulp Is sufflciently beaten It Is 
allowed to pass to the stufP chest from whlch It is pumped to the maklng 
cyllnder vat, and at ail tlmes It is kept as hot as possible under the circum- 
stances. We flnd that thife process is expéditions, because, when the Ink on 
the paper has oace been softened by the hot water, It is thereafter kept soft 
Instead of being set again by the use of cold water at any point, and the 
permanent partlcles of the ink which are not dlssolved and washed away are 
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therefore diiring the beatlng more readily subdivided wlth exceeding minute- 
ness, and are thorouglily and uniformly distributed throughout and blended 
witli the fibers. Our noyel product, whether made by the process above de- 
scribed or by any other which may be used in its stead, is a board which 
bas the permanent particles of prlnter's ink minutely subdivided and uni- 
formly distributed tlirougbout its body to produce a smooth and even tint 
throughout, while the strength of the fibers bas not been impaîred by more 
or less expensive attempts to bleach out the ink." 

The salient feature of the process is to keep the paper stock as hot 
as possible under the circumstances, from the beginning to the end, 
avoiding the use of cold water and of alkaline or bleaching sub- 
stances. By keeping the stuff constantly hot the ink is kept soft and 
the permanent particles of the ink during the beating are more readily 
subdivided with exceeding minuteness, and are thoroughly and uni- 
formly distributed and blended with the fibers. By the use of cold 
water at any point, the ink which has been softened by the hot water 
is set again, thus preventing the subdivision of the permanent par- 
ticles of ink by the beating process. No method of practicing the in- 
vention is suggested except by the application to the paper stock 
of water as hot as possible from the beginning to the end of the pro- 
cess. It is distinctly stated that if, after the ink has been softened 
by the use of water as hot as possible, the paper stock is again sub- 
jected to an application of cold water, the softened ink is again set, 
and thus it cannot be readily subdivided in the beating engine. The 
two indispensable features entering into the manufacture of the pat- 
ented board are the absence of any alkaline substance and the applica- 
tion of hot water to the paper stufF from the beginning to the end 
of the process. No board, unless produced by this process or its équiv- 
alent, can be held to be' an infringement of the patent. The process 
practiced by the défendant in the manufacture of its board is thus de- 
scribed: We put the papers into our rotary boilers and cook them 
with a certain amount of soda ash, and after cooking we dump the 
stuff into a pit and furnish it to our engines, where the stock is beaten 
in cold water, emptied into a stufï chest, and from there pumped onto 
the machine. The amount of soda ash is one pound to one hundred 
pounds of the paper. The newspaper stock is cooked in the rotaries 
with the soda ash for the period of about six hours. The efifect of 
the cooking with the soda ash is to soften the stock and to eut out 
the ink by uniting with the grease in the ink, reducing the grease 
to a'soapy condition, which enables us to wash the grease and a large 
part of the ink out of the stock. The carbon in the ink, being freed 
from the grease, is in such condition that we are able to wash a large 
part of it out of the stock. The defendant's process as practiced by 
it is an old one, and difïers in two essential particulars from that cov- 
ered by complainant's patent, namely, in the use of an alkali, and in 
using cold water in the beating engines. The defendant's board is 
not produced by the same process as the complainant's, nor do I re- 
gard the two processes as équivalents. It is apparent, and, indeed, 
is admitted, that the use of cold water in the beating engines prevents 
the minute subdivision and uniform distribution of the permanent par- 
ticles of ink obtained by the practice of the process employed by the 
complainant. Nor do I think it is satisfactorily shovni by the evi- 
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dence that the i per cent, of soda ash does not saponify some portion 
of the oily substances contained in the ink. The gênerai manager 
of the défendant, who superintends and directs the process of manu- 
facture practiced by it, testifieg positively that the soda ash used in 
cooking thé stock in the rotafies does saponify a portion of the oily 
substances in the ink, which is removed by washing. His testimony 
is corroborated by a number of employés who hâve worked in the 
mil! since the défendant began to manufacture board from newspaper 
stock. The only évidence tending to contradict their testimony is 
that of complainant's two chemical experts, who form their opinions 
irom chemical analyses made by them of some small spécimens of 
paper boâf d manufactured by the défendant. The burden is on the 
complainant to prove infringement, and it does not seem to me that 
the opinion of the chemical experts is sufHcient to satisfy this burden. 
The defendaiit's witnesses testify from actual, personàl expérience and 
observation, and, in my opinion, their testimony is entitled to quite 
as much wèight as the opinions of the chemical experts produced by 
the complainant. The boards made by the two processes are, no 
doubt, similar, but they are not the same. The défendant produced 
two samples of board made from a single bunch of newspapers. One 
sample was made according to the process of the patent, and the other 
was made according to the process practiced by the défendant. The 
différence in the appearance and texture of the two is plainly apparent 
to the unaided eye. Construing the patent strictly, as I think I must, 
in view of the prioï art, and limiting it to a paper board made accord- 
ing to the spécification of the patent, it seems to me that the defend- 
ant's board, made by a process difïefing in essential particulars, is not 
an infringement. / 

The bill will bë dismissed for want of equity at the costs of the 
complainant. 



ATWOOD LOCK CO. V. YALE & TOWNE MFG. CO. 

(Circuit Court, D. Massachusetts. Aprll 8, 1902.) 

Na 1,148. 

Patents — ^Assjgiimbnt ok IiIcbnse — Co^^stbuction of Instrument. 

An instrument by which a patentée transfers to another "the exclusive 
right, llcense, and privilège' to manufacture and sell" tlie patente<J ar- 
ticle "f<Jr' use In any ànd àlI places" does not convey the right to use, 
and Is not! an asslgnment but à mère: llcense, which. does not glve the 
llcensee any tltle to the patent nor right to sue at law in his own name 
for Its Infrlngeroent 

At Law. Action for infringement of patent. On demurrer to déc- 
laration. 
Alexander P.. Browne, for plaintifï. 
William A. Jenner, for défendant. 

COLT, Circuit Judge. A patentée may assign the whole patent, or 
an undivided part, or the exclusive right under the patent for a speci- 
fied portion of the United States, Any assignment by the patentée 
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of either of thèse three kinds of interest must convey the monopoly 
granted to the patentée on the issue of his patent, which is the right 
to make, use, and vend the invention for the term of 17 years. Any 
assignment or transfer which does not cover the monopoly is a "mère 
Hcense, giving the licensee no title in the patent, and no right to sue 
at law in his own name for an infringement." Waterman v. Macken- 
zie, 138 U. S. 252, 255, II Sup. Ct. 334, 34 L. Ed. 923, and cases cited. 
In the case at bar, the grant to the plaintifï of the exclusive right 
under the patent is set forth in the foUowing provision of the instru- 
ment : 

"Now, therefore, I, the sald James M. Atwood, In considération of the 
sum of six thousand dollars to me pald hy the sald Atwood Lock Company, 
hereby sell and grant unto the sald Atwood Lock Company the exclusive 
right, Hcense, and privilège to manufacture and sell to the full extent of 
the grant contained in sald letters patent, and of any extension or renewal 
thereof, the sash fasteners contalnlng the patented improvements and manu- 
factured under said patent, for use In any and ail places, subject to the con- 
ditions herelnafter recited." 

By the terms of this provision there is no grant of the exclusive 
right to use, but the grant is limited to the exclusive right to manu- 
facture and sell. A part of the monopoly, namely, the exclusive right 
to use, still remains in the patentée. Under the authority of Water- 
man V. Mackenzie, this instrument is a mère Hcense, and gives the as- 
signée no right to sue in his own name. The words, "for use in any 
and ail places," cannot be construed as a grant of the exclusive use. 
Thèse words foUow the grant of the exclusive right to manufacture 
and sell, and can only be interpreted as signifying the right to use in 
any and ail places the patented article which may be manufactured and 
sold by the plaintiff. In view of the clear and express language of 
the instrument, I do not feel warranted in varying its terms to meet 
what the plaintifï contends was the intention of the parties. 

Demurrer sustained. 



DAVIS V. PERRY. 

(Circuit Court, B. D. New York. December 26, 1901.) 

Patents — Infkingbmeist— Inestands. 

The Davis patents, No. 399,844, elalm 1, No. 413,380, claims 1 and 3, 
No. 491,640, claims 1 and 2, and No. 605,177, claims 1 to 9, inclusive. 
ail relating to inkstands having a float thereln by the , dépression of 
which the pen is flUed, each construed, and helâ not Infringed. 

In Equity. Suit for infringement of letters patent No. 399,844,. is- 
sued March 19, 1889, No. 413,390, issued October 22, 1889, No. 
491,640, issued February 14, 1893, and No. 605,177, issued June 7, 
1896, ail granted to Emry Davis, for inkstands. On final hearing. 

Walter S. Logan (Fred C. Hanford, of counsel), for complainant. 
Clifton V. Edwards, for défendant. 

THOMAS, District Judge. The bill is to restrain infringement of 
rights alleged to be secured to the complainant by several letters pat- 
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ékt' The fifst of such léttérs, numbçred 399,844, was issued in 1889. 
Thç oiiiy clâim in question is: 

"(1) The bèdy or vféll, A, 6f the stand, hàving airtight cover, B, and tube, 
0, fltted' Ift sald cover, and réachlng Into the well and above the cover, B, 
In coinblriatlon withthe float, F, placed lu the tube, the apertured cover, B, 
closlng the, upper end of the tube, 0, and the dip tunnel or tube, G, held fast 
in the floai F, and projeetlng up through the said cover, E, substautially as 
described.** 

The spécification states : 

"The object of my invention is to provide a cheap and practical inkstand, 
constructed to avoid almost altogether the evaporation of inli; and to this 
end my inventioa consists, prinàipally, of a. float and dip funnel, tbe float 
being placed looSely in a tHbe fltted in an.^irtight cover of the inkwell, so 
that pressurp on the float wlll depress it, and cause the Ink to rise and fiU 
the pen. Upon removlng the pressure the float rises and the ink recèdes, 
so that only a very small surface is exposéd to the atmosphère. The in- 
vention also èojislsts of the . Construction and arrangement of parts, ail as 
heréinaftei- described and claliïied." 

It will be observed that daim l describes certain parts: (i) The 
body or well; (2) the airtight cover, B; (3) the tube, C, fitted in said 
cover, and reaçhipg into the well and abbve the cover, B ; (4) the float, 
F, placed in the tube, C; (5) the apertured cover, E, closing the upper 
end of the tube, C; (6) the dip funnel or tube, G, held fast in the float, 
F, and projecting up through the cover, E. In defendant's infringing 
inkstand there is no cover, E, nor any équivalent thereof. Therefore 
in the defendant's stand there is one less élément than is contained in 
the cpmbination. 

But it is urged that this élément, to wit, the cover, E, is an unim- 
portant and useless part oi the complainant's invention. Such view 
canjiot be accepted, inasmuch as the spécification at ail times désig- 
nâtes the cover as a factor aiding the essential function of the combina- 
tion, and, indeed, Davis seëms to hâve so regarded it. 

It may be inferred fairly that the complainant had two ends in view — 
First, to construct the stand so as to minimize evaporation ; and, sec- 
ond, to adjust the parts so that,, on pressure upon the funnel surmount- 
ing the float, the latter woûl'd be depressed, and the ink thereby forced 
through the float and funnelto meet the pen at a higher point than the 
level of the ink in the stand itself. For thèse two ends Davis regarded 
an airtight chamber as a necessity. In the spécification he says : 

"In the coVeir, 'B, is fltted the tube, 0, vrhich reaches nearly to the bottom 
of the Inkwyi, a'nd projects somewhat above the plate, B2, v^here it Is pro- 
vlded with the sÉiàll ring, £), W which flts the small annular cover, E, for 
the tube, C. The tube, C, Is formed with a flange, b, and the central open- 
ing of thé>ïubber disk, B', is drawn in dose contact witb this flange, so 
that the said tube is held airtight in the cover, and over or above the 
flange, b, Is placed the small -soft rubber j-ing, d, to act In connection with 
the soft riibbèr dlsfe, B', to friake an airtight connection between the tube 
and coVer. The ring, D, Is' scfë'wed upon the upper end of the tube, O, and 
serves as a nut to «onnect the tube to the cover, and when screwed down 
the ring, d, is coiripressed bètvrèén the flange, b, and the inner surface of 
the outer cover, B2. The onter edge of the soft rubber disk, B', is by 
préférence somewhat thickened or enlarged, as shown at f, to form a cushion 
between the upper, edge of the ink M'ell or stand, A, and the flat portion, 
f', of the meital cover, B', so that whën this outer cover is screwed down 
upon the threads,' g, oi? the Irikwell, thé cusliion, f, will be compressed, and 
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the cover as a whole made alrtlght uponthe stand, A. In the sald tube, O, 
Is plaeed the float, F, in whieh is fitted the (unnel or dlp tube, B, which 
l'eaches up through the annular cover, E. The lower end of the tube. G, 
is open at the bottom to receive the Ink." 

From this it will appear that Davis intended by the cover, B, and 
the annular cover, E, to make his inkwell airtight. This \yould pre- 
vent evaporation, and the manifestation of care to bring about an ad- 
justment that would delicately close the inkwell indicates that he re- 
garded the containment of the air in the well as necessary to force the 
ink through the float, when the same should be depressed, and also 
to aid in preventing the ink from rising too freely between the float 
and the tube. 

The defendant's stand is relatively a simple structure. Although a 
cover is provided, it does not make an airtight connection with the 
well, as it is held in position by gravity alone. Otherwise, defendant's 
cover does take the place of the cover, B, and while it is not fastened 
to the well, and is removable at once, yet when resting upon the well 
the air is practically maintained therein. But the* annular cover, E, 
is entirely wanting. The float and the funnel are intégral, and while 
the flaring funnel, when the float is depressed, rests upon the cover, 
closing the mouth of the tube, it does not closely engage the same, nor 
is there any connection which makes, or is intended to make, the well 
airtight. Therefore, unless the claim may be recast, and the patentee's 
conception that the well should be airtight, and that there should be 
an annular cover for the purpose, of efifecting this, may be rejected, 
upon the theory that the results desired would be obtained quite as 
well otherwise, no infringement is shown. Stich recasting of the claim 
and reversai of the patentee's conception is not justified. 

The next inquiry relates to the infringement of letters patent No. 
413,390, issued October 22, 1889. The claims alleged to be infringed 
are as follows : 

"(1) An Inkstand provided with a cover, combined with a tube flttedin 
the cover, a float plaeed in the tube, a dip funnel fitted in the float, and a 
check plaeed in tbe passage of the float, substantially as and for the pur- 
poses descrlbed." 

"(3) The cover, B, formed with the plate, E, and dôme, F, having opening, 
f, the said dôme and plate formlng a space, G, substantially as and for the 
purposes set forth." 

It was found, upon a dépression of the float in the usual introduction 
of the pen, that the ink would spurt from the funnel. To use the 
words of the patentée : 

"The invention consista, prlncipally, In the employment of a check In the 
ink passage through the float to prevent the ink from being forced in a jet 
up into the dip funnel. The invention also consists in the employment of 
a double-walled cover forming a chamber to catch and return any overflow 
of ink. The invention flnally consists in the construction, arrangement, and 
combination Of parts, ail as hereinafter déscribed and claimed." 

Respecting the check the spécification states : 

"The dip funnel screws Into the top of the tube, D', and Its lower end 
is formed with the check, i, which prevents the ink from being forced in a 
jet up into the funnel when the float and funnel are forced downward by 
pressure on the pen plaeed in the funnel, The check, i, instead of being 
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ixi9.0'i*l^i.û QÎ tîie; funnel, înay Ibe plkcèd Wwhere in the passage, T)'. The 
itik, after pftsislng the check, I, enters the funnel through the openings, 1', 
Sbove the ciieek." 

The defendant's comhination hasan entirely dissimilar device for 
checking the flow of ink., Through ttié float as used by both parties 
runs a cjrlinçîrip^l tube through which the ink rises. The défendant con- 
tracted sucH ,qpehing at the iDase of the float, enlarging its diameter as 
it procéec^éd ùpwarqs, so a^ to restriet the entrance of the ink at the 
lower extremity, and facîlitate its, passage as it continued to arise. 
This is thé dniy check used by the défendant. The particular provision 
for checking described by the complainant is entirely wanting. But it 
is urged that the claim is sufficiently broad to cover any checking de- 
vice, whatever the mechanical àri-angenient. No such enlarged con- 
ception seeûls to hâve been held by the patentée, and none is described 
in the letterS. It is thpught that the claîm cannot be broadened so as 
to prevènt àny person frôm èvêr using any form of check that would 
inipede the free flow of the ink. What the complainant really did was 
to couvert the lower end of the funnel ihto a plug, arresting for the 
moment the flow of the ink, and then allowing it to again enter aper- 
tures in the funnel, and sp find its way upward, or, as complainant's 
expert describes it : 

"The device described lu the second patent, which should act as a check 
for preventlhg squirting of th» fluid up. into the tube, consisted essentially 
in dividing the 'tube ipto two parts, aûd intérposing between the parts a 
device which would Interfét^e with the upward flow of the fluid in the 
volume which it was received at the bottom of the inlc tube. In other words, 
the funnel at the top of the Inkstand is iM-ovided with a prolongation with 
latéral openings, and the funnel suitably séeured to the top of the ink tube. 
The ink in rising through the tube strikes the closed end of the prolongation 
of the funnel, passes through the latéral opening, and thence upward into 
the fUnnel. This device eiïecttfally prevents squirting." 

It will be observed that the defendant's interior tube is straight, 
and that the checking isëffected by a graduai enlargement of its 
diameter. There is no division of the tube into parts, nor interposition 
between the parts of a device graduating the upward flow of the ink 
received at the, bôttom of the tube. There are no latéral openings in 
the tiibe, nôr dôes the ink in' rising strike the closed ends of a pro- 
longed funnel. Claim i of this patent is not infringed. 

Claim 3 relatesto an overflow chamber, and is elaborately described 
and diagrammatically represented in détail in the spécification. In im- 
portant particulars the description given in the letters first considered 
is applicable, s^ve as to the check. and the overflow chamber itself. 
The intention seems to bci to form a chamber above the top of the 
float that should receivé any «overflow of ink, the upper walls of such 
chamber beirig forrfled by 'thé cover of the inkstand and the smaller 
anUular cover pla;cei(î thereôn. It is difKcult to find any corresponding 
device in the defendant's stand. Defendant's stand No. i shows a 
tube of increasing diameter frùm the bûttom upwards, and near the 
outer opening such diameter is abruptiy inereased, and the shoulder 
thereby formed atthe point of enlargement would, to a slight degree, 
interrupt ink that might cûme into the upper portion pf the tube from 
flowing back into the tube. But the absence of thé cover, which was 
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discussed in the first patent, permits the ink to flow out of this chamber 
upwards, the dôme, F, is entirely wanting, as is the opening, f, and if 
the space, g (the intended ink chamber), may be found, it is of very 
trivial dimensions. It is difficult without employment of much imagi- 
nation to find in the slight enlargement of the superior portion of the 
tube the elaborate overfiow chamber described in the complainant's 
letters, and it is considered that infringement is absent. 

The next inquiry relates to letters patent No. 491,640, issued Feb- 
ruary 14, 1893. Claims i and 2 are alleged to be infringed, and are as 
follows : 

"(1) An inkstand having a buoyant vertlcally movable Ink supply tube, 
provided with air inlets at its lower end, and a flange or rlm at the top of 
the pen cup at lis upper end, and having the inlet for the ink at Its lower 
end contracted, and means for holding said tube In equilibrium, for regu- 
lating the point of equilibrium of said tube, and for filllng the Inkstand 
and an ink overflow chamber surroundiug said tube, eccentrically thereto, 
substantially as shown and described, for the purpose specified. 

"(2) An inkstand having a buoyant vertically movable ink supply tube, 
provided with air inlets at its lower end, and a flange or rlm at the top 
of the pen cup at its upper end, and having the inlet for the ink at its lower 
end contracted, and means for holding said tube in equilibrium, for regu- 
lating the point of equilibrium of said tube, and for filling the inkstand, 
and an ink overflow chamber surrounding said tube eccentrically thereto, 
and meàns for Connecting the cover with the well, substantially as shown 
and described, for the purpose' specified." 

The essential élément is means for holding the tube (tube hère 
means fioat) in equilibrium, for regulating the point of equilibrium^ of 
the tube, and for filling the inkstand. This is to be done by means of 
"an ink overflow chamber surrounding said tube, eccentrically thereto, 
substantially as shown and described." 

In defeiidant's inkstand there is no overflow chamber, eccentric to 
the tube, into which the air is admitted through a "plug controlled 
aperture," as described in the letters. On the other hand, the defend- 
ant's tube or float is placed in the inkwell so that the bottom thereof is 
recessed into the bottom of the inkwell, and rests upon a rubber disk, 
and air is admitted to, the float through an aperture in the bottom, by 
raising the float as desired. There is no plug-controUed aperture in 
an eccentric chamber. It is not understood how a claim that demands 
an eccentric overflow chamber can be broadened to cover a device 
which incîudes a concentric overflow chamber, even if such exists. 

The second claim difïers from the first only in providing "means for 
Connecting the cover with the well." The spécification states : 

"Withinthe mouth of the well Is held an elastic rubber ring, 13, to Insure 
an airtlght joint between the well and the cover of the inkstand, and also 
to exclude dust and Impurities. The cover is preferably constructed of vul- 
canized rubber, although other suitable material may be employed, and con- 
sists of an annular flange, 14, having a central circular aperture, 15, for the 
réception of the buoyant ink tube." 

Nothing of the kind is discoverable in the defendant's stand. It is 
concluded that there was no infringement of thèse letters. 

The next question relates to letters patent No. 605,177, issued June 
7, 1898. The claims alleged to be infringed are i, 2, 3, 4, 5, 6, 7, 8, 
115 F.— 22 
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and 9. Ail thèse daims express a combination which is an alleged ré- 
duction bf thé' patenteé's deyices alreajdy consideredto two éléments, 
an ppp inlf^elî and a floàt. Thé well itsèlf, sayè a^ hereafter stated, 
is repres€nted,?isbif uniform diaihètéf, and intended to receive a "float, 
being of a form and adapted to substantia,lly wholly occupy the interior 
of said rçservoir, whereby air is èxcluded from said fluid other than 
through the cénter of the flàat" (claim î); a "floàt substantially occu- 
pying the interior of the réservoir, aiid fitting wholly within the same" 
(claim 2) ; a float "having exteriorly longitudinal and latéral dimensions 
and form approximately correspondiri'g to those of the interior of the 
réservoir" (daims 3, 4, 5) ; a "float laterally fitting the walls of the 
réservoir, and longitudinally formed so that wheri resting upon the 
bottom of the réservoir it will project above the top of the same" (claim 
7); a float "formed to télescope within said first part or réservoir, 
and closely fit the wall thereof," and of the same length (daim 8). 
However, daims 6 and 9 read : 

"The longitudinal and latéral dimensions of the float belng substantially 
equal to the correspondlng dimensions of the Interior of the réservoir, and 
said réservoir belng provlded at the top thereof wlth an annular overflow 
chamber, the Inner wall of whlch Is formed by said float" (claim 6); "said 
réservoir belng of a uniform width throughout the major portion of Its in- 
terior, and belng of an inereased width at the top thereof, to form a vertical 
annular groove or recess Itself of ;uniform width, said upper reeessed" portion 
of the réservoir belng wholly open at the top to permit the free Insertion 
and removal of the float" (claim 9). 

This recess is shown in the diagram (Fig. i), ànd corresponds with 
that employed by the défendant, as already described. The spécifica- 
tion States: 

"I do not clalm, broadly, in thIs application the construction of the 
tûbular flosat, which forms an élément of my prëvious patents herelnbefore 
referred to, and particularly of patent No. 491,640, grantèd FebrUary 14, 
1898, nor do I claîm, broadly, an overflow chamber, . the subject-matter of 
this application bçlng the combination of such a float directly with the in- 
teriorly cyliindi'ica.l réservoir, 5, whereby I dispense with Intervenlng éléments 
of construction, and form a perfectly opèrating Inkstand, which consists of 
two parts, It belng noted that I dispense wlth an OUter supply réservoir and 
an interior feèd réservoir, and combine said parts in one for the particular 
pnrpose of such a form ofi^dieyice which I hâve herein shown, and that I 
fit the tubular float in direct engagement wlth the inner walls of the réser- 
voir, Instead'of provldlng thèseparate Interior guide whlch the feed réser- 
voir of the aforesald patent Cônstltutes, whereby air- was admltted to the 
ink from outsl^e the float and a clrcumferentlal air chamber formed, thereby 
necessitating the provision of ineans for equallzing or regulatlng the pres- 
sure of the air upon the ink at ail times, and it will further be observed 
that the overfloiv chamber, 16, in thlS' déVlce Is' formed Ih the inner walls 
of the réservoir.' • ♦ • It Is furthèr to be noted thàt by this invention 
I dispense with ' ail the auxlliary mechanlsm, and provide a two-part ink- 
stand, in whiéh' there are ho covers, in whlch the réservoir is entirely open 
at the top, êxcept for belng cldsed by the float, as herein stated, and that 
thèse two parts are mutually détachable directly without manipulation." 

In other words, the deviçes providéd for in the former patents are 
ail dispensed with, save an inkwell and float, and concerning the float 
no peculîarity of construction is claimed., • 

It is urged that the invention consists ih the réduction and élimina- 
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tion of a number of parts regarded as serviceable in the old device. 
But the defendant's inkstand consists of three parts,— a float, axid an 
ordinary inkwell, in which is placed a relatively small tube with an aper- 
tured cover, which closes the mouth of the well. This tube has a 
small circular perforation in its base, and when in position the ink 
may flow from the main well through this aperture into the tube. 
Hence, while the gênerai supply of ink is in the outer well, it rises 
through the aperture in the float to a degree, and also rises freely and 
much higher about the tube, whose diameter is much less than the 
diameter of the well itself. Into this tube a float is placed, cor- 
responding with the float illustrated in the complainant's patent. 
Therefore, while there are but two parts in the complainant's stand, 
there are three in the defendant's. The complainant may store only 
such ink as may be contained in the tube, to which the fîoat cor- 
responds nicely, to the extent above noted, while in the defendant's 
stand the ink is largely contained in the outer well, and is allowed to 
rise into the interior tube to an inconsiderable degree, through the in- 
ferior end thereof. 

If the complainant's patent may be sustained at ail, it is on account 
of its simplicity and the élimination of parts. It is true that if the 
aperture in the defendant's tube were closed, and ink were poured 
into it, it would be the device described in the letters. But such is 
not the case, and there is obvions utility in the additional élément 
employed by the défendant. If a combination show invention, by the 
élimination of ail parts save two, it is not perceived how the addition 
of a third useful élément is an infringement ; and if it be answered 
that the device would be equally valuable if the new part were also 
eliminated, then the burden would rest upon the complainant to make 
proof that the additional élément is only colorable. While it is per- 
fectly apparent that the tube might be closed, and that upon such sug- 
gestion infringement could be found, it is equally apparent that it could 
not be closed without impairing the value of the stand. 

In view of thèse considérations, it is not deemed necessary to con- 
sider the prior art with référence to the several letters issued to the 
complainant. 

The bill should be dismissed, with costs. 



In re BEEGEN. 

(Circuit Court, D. Kansas, First Division. May 19, 1900.) 

Interstate Commerce— Statk Law Regulating Sale dp Liquors— Consti- 
tutionalitt. 

Sess. Laws Kan. 1885, c. 149, § 12, which makes It a criminal offense 
to "take or receive any order for Intoxlcating llquors from any person 
In this State, other than a person authoi-izod to sell the same as In this 
act provlded," as applied to a commercial traveler or agent for a liquor 
house having Its place of business In another state, who sollclts and 
takes orders in Kansas from persons who désire llquors for their own 
use, and not for sale, which orders he forwards to his principal for ac- 
ceptance or rejeetion, Is an attempted interférence with Interstate com- 
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merce, and vold, as In violation of the commerce clause of the fédéral 
constitution.! 

2. Samb— Effbc* of Wilson Act. 

Act Aug. 8, 1890 (26 Stat. 313), commonly known as the "Wilson Act," 
goes no further than to permit the police laws of a state to be applied 
to Ilquors whlch haye been slilpped Into the state as an article of Inter- 
state commerce af ter such Ilquors hare reached the end of the shipment 
and hâve been delivered to the consignée. 

On Pétition by William Bergen for Writ of Habeas Corpus. 

J. C. Rosenberger, for petitioner. 

A. A. Godard, Atty. Gen., J. S. West, Asst. Atty. Gen., and E. L. 
Branson, Co. Atty., for respondent. 

HOOK, District Judge (orally). It appears from the pétition of 
William Bergen for the writ of habeas corpus that he is a citizen and 
résident of the state of Missouri; that he is in the employ of a firm 
dealing in intoxicating liquors at wholesale and retail, and having 
its sole office and place of business in Kansas City, Mo., and that 
the members of the firm are citizens of that state; that the firm 
keeps no liquors in the state of Kansas for sale or otherwise ; that the 
petitioner, having been employed by said firm as a traveling sales- 
man, came into the state of Kansas, and was hère engaged in so- 
liciting orders for the sale of intoxicating liquors, which orders were 
to be transmitted to his employers, to be accepted or rejected by 
them, as the case might be; that in the performance of his duties he 
accepted nô money or other thingof value, but was acting solely as 
a commercial traveler, soliciting orderg for transmission to his employ- 
ers ; that he was arrestéd in ' Franklin county, Kan., for violating a 
provision of a state law to which I will hereafter refer, was tried 
before a justice of the peàce, and was convicted, and sentenced to 
the county jail, where he still femaihs in the custody of the sherifif. 
He allèges that his détention is unlawîùl, in that the provision of the 
law under which he was prosecuted and convicted is, as applied to 
his case, viblâtive of the commercial clause of the constitution of the 
United States. It is alsd alleged in the pétition that the petitioner 
did not solicit orders from persons who were engaged in the un- 
lawful selling of intoxicating liquors within the state, but only from 
those who desired Hquors for their own consumption. A stipulation 
signed by the county attorney and by the attorney for the petitioner 
has been fîled, in which it is agreed that the allégations of fact in the 
pétition for the writ of habeas corpus shall be taken as true. 

The section of the statute under which the petitioner was convicted, 
and which is claimed to be uncoristitutional as applied to nonresident 
persons, firms, and corporations ai^id their traveling salesmen, who, 
within this state, merely solicit orders for intoxicating liquors, is sec- 
tion 12 of chapter 149 of the Session Laws of Kansas of 1885. It is 
as follows: 

1 See Commerce, SI 30 [a], 91 [d], 92 [f, sj. 

State laws Interfering wlth Interstate or forelgn commerce, see note to 
MeCanna & Fraser Co. v, Citizens' Trust & Security Co. of Philadelphia, 
24 0. C. A. 13, 
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"Any person who shall t^e or receive any order for intoxlcatlng liquors 
from any person in this state other than a person authorized to sell the 
same as in this act provided, or any person who shall, dlrectly or indirectiy, 
contract for the sale of any intoxieatlng liquors with any person in this state 
other than a person authorized to sell the same, shall be deemed guilty of a 
misdemeanor and npon conviction thereof shall be punished therefor as pro- 
vided in this act for selling intoxieatlng liquors." 

A printed brief has been presented by counsel for the state in op- 
position to the discharge of the petitioner, in the opening sentence 
of which it is said that "the sole question desired to be raised and 
decided is as to the constitutionality of" this section of the law. A 
similar statement appears in the brief for the petitioner. Being thus 
invited and requested by both parties, it is deemed proper that the 
court proceed to a considération of the question of law arising from 
the stipulated facts set forth in the pétition. There are several propo- 
sitions of law well established by the décisions of the suprême court 
of the United States which are décisive of the controversy in this case. 
One of thèse propositions is that any restriction or limitation imposed 
by state laws, whether by way of license taxes or otherwise, upon 
traveling salesmen coming from one state into another for the pur- 
pose of soliciting orders for the sale of any commodity which is a 
proper subject of Interstate commerce, is a burden upon Interstate 
commerce, and is void, in the absence of permissive législation by 
congress. Another proposition is that intoxieatlng liquors are law- 
ful subjects of interstate commerce. The police power of the state 
exercised in respect of proper subjects of interstate commerce must 
yield to the fédéral constitution. That constitution, and the laws 
passed in pursuance thereof, ^re the suprême law of the land. The 
right to send intoxieatlng liquors from one state into another pertains 
to and the act of sending the same is interstate commerce, the régu- 
lation whereof has been committed by the constitution of the United 
States to congress ; and a state law which, in the absence of congres- 
sional sanction, dénies such right, or substantially interfères with or 
hampers the same, is in contravention of the constitution. It is con- 
tended by counsel representing the state that the act of congress ap- 
proved August 8, 1890, and commonly known as the "Wilson Bill" 
(26 Stat. 313), has established a difïerent rule with référence to in- 
terstate trade in intoxieatlng liquors, and that the provisions of that 
act control the case at bar. In the case of Leisy v. Hardin, 135 U. 
S. 109, 10 Sup. Ct. 681, 34 Iv. Ed. 128, which probably led to the pass- 
age of this act, the suprême court held that, notwithstanding the 
prohibitory laws of a state forbidding and punishing the sale of in- 
toxieatlng hquors therein, it was lawful not only to transport such 
liquors from another state, but that the importer, after their arrivai 
in the prohibiting state, had the right to resell them in the original 
packages in which they had been imported; that the interstate com- 
mercial character of the shipment protected it thus far. That, un- 
doubtedly, would be the law to-day, were it not for the act of Au- 
gust 8, 1890. If that act were repealed, intoxieatlng liquors might 
again be shipped into the state of Kansas, and, while contained in the 
original packages, be lawfuUy resold. The effect of the act of con- 
gress was merely to strip the protection of the original package from 
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the ligtiorsjjtjliôn théir arrivai at their destiitation within the state. It 
simply renî%ed an impediment to the opération of the police laws 
of the State respecting the imported property which theretofore existed 
by reasoll of the silence^bf cOngi-ess upon that subject. The imported 
liquors, upon reaching their destination, were, by the force of that act, 
then deemed to hâve become tnixed with and a part of the gênerai 
mass of the property of the state, and therefore subject to the same 
législative régulations or prohibitions as any other like property there- 
in. It is apparent that its efïect is not so broad or comprehensive as 
counsel for the state claims it to be. The power of congress to regu- 
late commerce among the several states in respect of proper subjects 
thereof is necessarily exclusive. The failure of congress to exercise 
such power in any case is équivalent to an expression of its will that 
the particular subject shall be free from restrictions imposed by the 
States. If congress but partîally removes an obstacle to the attach- 
ment of state laws to a subject of interstate commerce, the opération 
of such laws is limited and confined to the field thus aflforded. The 
right to resell an imported article whilst remaining in its original box, 
barrel, or other package is an incidental, but not a fundamental, fea- 
ture of interstate commerèe. The consent of congress that such inci- 
dental feature be subject to the laws of the state cannot, by mère con- 
struction, be enlarged so as to aflfect one that is substantial and vital, 
and is necessary to the very life of commercial intercourse between 
the several states. Commerce between the several states nieans more 
than the mère transportation of commodities. It comprises as well 
commercial intercourse in ail of its phases. At the very foundation of 
interstate trade lies the right of the merchant or manufacturer to seek 
business in other states than that of his domicile by means of solicita- 
tion either in person or through traveling représentatives. It is ob- 
vious that the act of congress referred to does not afïect traveling 
salesmen engaged in soliciting orders as the petitioner was, but that, 
on the contrary, it relates sblely to the status of intoxicating liquors 
of liquids after their arrivai in the state. It is pertinent to observe 
in this cormection that the suprême court, in construing this act of 
congress, has held that the liquors did not become subject to the laws 
of the state into which they were introduced until arrivai at the point 
of destination and delivery to the consignée. Rhodes v. lowa, 170 
U. S. 412, 18 Sup. Ct. 664, 42 L. Ed. 1088. So, if one of the orders 
solicited and obtained by the petitioner had been forwarded by him 
to his firm in Missouri, and after approval of the order the liquors 
desired had been shipped to the customer in Franklin county, the laws 
of Kansas would not hâve àttached and become operative so far as 
the shipment was concerned prior to its arrivai at its destination and 
its delivery by the carrier to the person giving the order. And the 
suprême court has also held that, even after such liquors reached the 
hands of the consignée, and became a part of the gênerai mass of prop- 
erty of the state, they were exempt from seizure and destruction under 
state laws if the consignée did not intend to use them unlawîuUy. 
Vance v. W. A. Vandercook Co., 170 U. S. 438, 18 Sup. Ct. 674, 42 
L. Ed. iiii. The case of Leisy v. Hardin, the act of congress of 
August 8, 1890, and a considération of the conditions which its pass- 
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âge was designed to remedy, clearly indicate the line of division be- 
tween the exemption of interstate commerce in intoxicating liquors 
from State restriction on the one hand and the proper field of the 
opération of the police laws of the state upon such commodities on 
the other. The conclusion is plain that the commercial clause of the 
constitution of the United States inhibits the application of the state 
law which has been quoted tO a nonresident traveUng salesman repre- 
senting citizens and résidents of other states, who cornes into the state 
of Kansas, and merely solicits orders for the sale of intoxicating 
liquors of those who désire them for their personal consumption, and 
transmits such orders to his employers bèyond the boundaries of the 
state, to be there passed upon by them. I am familiar with the case of 
Westheimer v. Weisman, 60 Kan. 753, 57 Pac. 969. It is true that in 
that case there was presented to the suprême court of Kansas the 
question as to the validity of the section of the state law which has 
been quoted as applied to facts very similar to those of the case in 
hand. Although a part of the syllabus of the repdrted décision might 
possibly bear the interprétation that a différent conclusion was an- 
nounced than that arrived at by this court, yet, when taken in connec- 
tion with the body of the entire opinion, I think it is clear that the 
judgment in that case went upon other grounds. However this may 
be, the case at bar is one essentially involving the interprétation and 
application of the constitution of the United States, and, incidentally 
thereto, of an act of congress. This court may not escape its duty 
to exercise an independent judgment upon questions of sucla character 
which necessarily arise for détermination. 

For the reasons which I hâve briefly stated, I am of the opinion that 
the imprisonment of the petitioner is in violation of the constitution of 
the United States, and that he is entitled to an order discharging him 
from custody. 
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Pistrict Court, B. D. Georgia, S. D. Pebruary 24, 1902.) 

1. Indictment— Construction. 

In construing an Indictment based on Kev. St § 5440, for conspiring 
to defraud the United States, on demurrer, under the libéral rule required 
by section 1025, which provides that an Indictment shall not be deemed 
insufficient by reason of any defect of form which shall not tend to the 
préjudice of the défendant, a statement, in the first connt, of the gênerai 
scheme of the conspiracy, its purpose, and the intended manner of its 
accomplishment, and of the powers of one of the alleged conspirators 
as an offlcer of the tlnited States, must be read Into every count, whether 
it describes a conspiracy or an overt act. 

2. CoNSPiKAcy TO Dbfraod United States— Sufficienct dp Indictment. 

A conspiracy to defraud the United States is punishable under the 
statute, notwithstanding the fact that the scheme to defraud was 
originally devised and entered into at a time so remote that a prosecution 
for acts then donc would be barred by limitation, when it was con- 
tinuons in its opération, and overt acts hâve been committed thereunder 
within the period of limitation; and an indictment, which, after reclting 
the original scheme, charges a conspiracy at a later date to apply it, 
In pursuance of which overt acts were committed, is not objectlonable 
on the ground of duplicity. 
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& Samb^EleM'Ents OF Offense. 

,It Is not;neeessary, In charglng a conspira cy to defraud tbe United 
States, under Rev. St. § 5440, to aver tliat It succeeded, but tlie crime 
Is cdinpleté Whan thè eonspiracy Is shown, and that one or more o£ tbe 
parties hâve ^one some act to effect the object of the conspiracy.i 

4. Samb— DasCBiPTibrr OF Offense— OVkrtActs. 

A count in an indictment for consplraéy to defraud tbe United States, 
wbich charges as an overt act-dpne In pursuance o£ the eonspiracy tbe 
l^nowing and -wlllful présentation and payment of false and fraudulent 
daims against the United States, is not insuffieient because It does not 
specify the partiéulars in whieh such daims were fraudulent; the only 
purpôse of such count belng to show that the unlawful agreement was 
çarrled Into actual opération, 

6. Same. 

A charge in an indictment that défendants consplred wlth an engineer 
ofttcér iû charge of govemment work to defraud the United States by ob- 
tainldg througb such offlcer contracts by whlch they were to be paid 
bigh priées for inferior work; that large amounts of useless and uunec- 
essary work were to be done and pald for; that such offlcer was to 
exercise the powers pf bis offlcç fraudulently and corruptly in favor of 
the cohtractôrs in such contracts as might be so obtained by the con- 
spiratél^ by approvihg and accepting the work so fraudulently dope, — 
is supported by aTerments of overt acts In presenting for payment to 
such offlcer a false and fraudulent clalm against the United States for 
work done,.pursuant to such eonspiracy, and in the approval and pay- 
ment 6t such clalm by the offlcer, although it is further averred that 
such clàlm and payment were made under a contract antedating the 
allégea; eonspiracy, the eonspiracy alleged being broader than one for the 
purpose alone of obtalnlng a contract and extending to the manner of 
conducting the work generally, and the obtalnlng of payment therefor. 

6. Samb— Presbntimg Fraudulent Claim— Sufficibncy of Indictmbnt. 

An Indictment under Kev. St § 5438, for eonspiracy to defraud the 
government of the United States by obtalnlng tbe allowance and pay- 
ment of a false and fraudulent claim, which charges as the overt act the 
présentation of such daim, must state the partlcular faets showing the 
ftaudùlént character of the claim, and a gênerai averraent in the lan- 
guage of the statute that it was fraudulent Is not sufflclently spécifie. 

Indictment for Conspiracy to Defraud the United States. On de- 
murrer. 

See ICO Fed. 941, io8 Fed. 816, and 113 Fed. 688. 

Marion Envin, U. S. Atty., and Samuel B. Adams, Sp. Asst. U. S. 
Atty. 

Walter G. Charlton, Fleming Du Bignon, Thomas B. Felder, and 
Daniel W. Rountree, for défendants. 

SPEER, District Judge. The indictment in this case is demurred 
to upon many grounds, and a plénitude of decided cases hâve been 
cited in the exhaustive arguments of counsel for and against the de- 
murrer. The principles of criminal pleading to which thèse authori- 
ties relate are faïniliar, and it seems serviceable to a satisfactory 
détermination of the questions raised by the demurrer to analyze 
the indictment in view of the law saîd to hâve been violated, and 
détermine whether it is sufficient, in the language of the constitu- 
tion, to "infoi'm the accused of the nature and cause of the accusa- 

iSee Conspiracy, vol. 10, Cent Dlg. § 89; 1898 Dig. § 4 [g]; 1901B Dig. 
S 13 [b]. 
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tion." If the indictemnt is sufficient for this purpose, tha accused 
are not prejudiced. 

Section 1025, Rev. St., provides : 

"No Indlctment found and presented by a grand jury in any district or 
circuit or otlier court of the United States sliail be deemed insufflcient, nor 
stiall the trial, judgment or other proceeding therein be affected by reason 
of any defect or imperfection in matter of form only, which shall not tend 
to the préjudice of the défendant" 

The indictment in this case first sets out the scheme of the con- 
spiracy, which it is alleged that the accused afterwards formed. This 
scheme, as described, consisted generally in the collusive, fraudulent, 
irregular, or illégal subordination of the power of the engineer 
officer in charge of the Savannah district to the purpose of the con- 
spirators. That purpose was to secure ail of the bidding on the gov- 
eirnment works hère, to exclude ail competitors, to se frame the spéc- 
ifications as to leave it at the option of the engineer officer whether 
he would accept an expensive or a cheap mattress for jetty works 
or training walls, to compel other bidders not favored to furnish the 
expensive mattress, to so construe or to so inspect the work of his co- 
conspirators as to enable them to furnish the cheap and inexpensive 
mattress and to charge the government ail the while for the costly 
and more valuable mattress, to approve their accounts presented 
as a resuit of this fraudulent work so that they might secure pay 
from the treasury, and, when in funds as a disbursing officer, to pay 
thèse accounts hiniself. In the statement of this scheme we find 
fully stated the powers of the engineer officer, and this statement 
of his powers will serve to throw light upon every ground of the 
indictment. To condense the language used by the pleader: 

"As such officer in charge of said Savannah district, he was vested with 
sundry powers, duties, and discrétion during said period, and, amongst other 
things, with power in devising and drafting from time to time speciiications 
for contracts for tlie improvements proposed to be madé in said district; in 
drafting and suggesting forms of advertisements for giving notice to the 
public that compétitive bids would be received by him; in flxlng the time 
Buch advertisements would be published prier to the opening of bids; in sug- 
gesting and causing to be iixed and flxing the time designated in spécifications 
for contracts within which the successful bidder would be required to com- 
mence work; in giving eut information in regard to such contracts to be let; 
in receiving proposais for and recommending the awarding of such contracts, 
ând in approving or rejecting the bonds required to be given by such con- 
tractors; in superlntending the worli to be done by such contractors in said 
district; in approving and accepting or rejecting the work done by such con- 
tractors, according as the same was in aceordance with the requirements 
of such contracts or not; in suggesting and approving modifications of such 
contracts; in approving or rejecting the accounts rendered to him by such 
contractors for work done or claimed by such contractors to be done by 
them, according as said accounts should be fair and honest or false and 
fraudulent; and, when in funds, as a disbursing officer, with power, duty, 
and discrétion in paying such contractors or refusing to pay such contractors 
the amounts claimed by them to be due for work done according as such 
claims were honest and fair or false and fraudulent." 

It is perhaps difficult to overstate the importance of the averments 
just quoted in their effect to clear away the difficulties which are 
presented by the mooted questions now before the court. This state- 
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méiit of the powers 6i the engineer officei- under the libéral rule ap- 
plicable to criminal pleading made obligatory by the statute of the 
United States above quoted must be rçad into every count of this in- 
dictment, whether thiese describe a Èonspiracy or whether they describe 
an overt , act. From this statement it will be seen that it was in 
the power of the engineer ofïicer, provided his mind met in illégal con- 
spiracy wîth the others charged, to do what it is charged that they 
ail did ; in short, to control Si of the government contracts through 
à séries of years, for the expenditure of appropriations of the public 
money for the rivers and harbors àt this district, to hâve that work 
donc in a cheap atid itiexpensive manner, to charge the govern- 
ment a great price for such services, and to divide the excess of 
illégal gàifi above thè necessary expenditure between the conspira- 
tors themselves. It is not deemed essential for the clear expres- 
sion of the views of the court upon the demurrer to recite ail the dé- 
tails ôf the method by which thèse reSults were to be accomplished as 
described in what may be termed the scheme of the conspiracy. 
In the narration of the pleader so far as the statenient of the al- 
leged scheme, plot, or deyice, the averments exhibit a degree of cir- 
cumstantiality perhaps more than necessary to inform the accused 
of the nature and character of the accusation against them. Indeed, 
some of the statements of this plot or device may be regarded as sur- 
plusage. Aftèr his ample statement of the methods intended to be 
employed by the co-conspirators, he states that they would use some 
one or more or ail of said means and devices aforesaid, "and such 
other and additional devices as might become necessary for the 
accomplishment of the gênerai fraudulent design of the scheme here- 
inbef ore set forth." This language, of course, would obviously be 
not sufficient to apprise the accused of the nature of such additional 
device as might become necessary. To that they are entitled, and it 
follows that in submitting proof under the indictment the government 
will bé restricted to material and essential averments of which the 
accused has received notice from the language of the indictment. 

Thus understanding the plot or device ascribed to the persons ac- 
cused, we next fînd in the indictment the first charge of conspiracy. 
There are sundry définitions of conspiracy which are familiar. For 
the purposes of this case, without stating the usual antithesis, it is a 
combination of two or more persons by some concerted action td 
accomplish some criminal or unlawful purpose. Let us consider next 
what are the particular conspiracies denounced by the laws of the 
United States, with which thèse prisoners are charged. They are de- 
fined by sections 5440 and 5438, Rev. St. Section 5440 provides : 

"If two or more persons conspire elther to commit an offence against the 
TTnlted States, or to defraud the United States In any manner or for any pur- 
pose, and one or more of such parties do any act to effect the object of the 
conspiracy, ail the parties to such conspiracy shall be liable to a penalty of 
not less than one thousand dollars and not more than ten thousand dollars, 
and to imprlsonment not more than two years." 

Section 5438 provides : 

"Every person who makes or causes to be made or présents or causes to 
be presented, for payment or approval to or by any person or officer in the 
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civil, military or naval service of tlie United States, any clalm upon or 
against the United States, or any department or offlcer thereof, knowing 
such claim to be lalse, fietitlous or fraudulent, * • * or who enters Into 
any agreement, combination or conspiracy to defraud the government of the 
United States or any department or offlcer thereof, by obtaining payment 
or allowance of any false or fraudulent claim, • * * shall be imprisoned 
at hard labor for not less than one nor more than flve years or flned not 
less than one thousand dollars nor more than flve thousand dollars." 

Now, we know from the brief analysis of the indictment the plot and 
device for the alleged conspiracy. We know the law which denounces 
it. It will be observed that the statute makes pénal a conspiracy to 
commit any ofifense against the United States or to defraud the United 
States in any manner or for any purpose. What is equally important, 
it makes it pénal for the parties accused to do any act to efïect the 
object of the conspiracy. It further makes pénal the act of knowingly 
presenting for payment or approval any false, fictitious, or fraudulent 
claim, and particularly the act of entering into any agreement or con- 
spiracy to defraud the government of the United States, or any depart- 
ment or officer thereof, by obtaining or aiding to obtain the payment 
or allowance of any false or fraudulent claim. 

Now, we next inquire, what is the particular conspiracy charged 
upon the accused as a violation of thèse comprehenaive statutes en- 
acted to protect the government and the funds of the people of the 
United States in its treasury. This is set forth in the last clause of 
the first count of the indictment. Avoiding the technical verbiage 
used, it is charged that on the ist day of January, 1897, ail of the al- 
leged conspirators were proceeding with the construction of jetties 
at Cumberland Sound and training walls at Savannah. This was 
imder two contracts which had been made on the 8th day of October, 
1896, obtained by the alleged conspirators for their secret benefit and 
in the name of the Atlantic Contracting Company, a corporation under 
the laws of New York, of which Greene and two> of the Gaynors had 
control, "which contracts had been so obtained fraudulently from 
the United States by means of said fraudulent schemes and devices 
hereinbefore set forth," and that the parties accused unlawfuUy, know- 
inglj', and feloniously, and with other persons to the grand- jurors 
unknown, did conspire to defraud the United States of large sums of 
money by means of applying said fraudulent scheme to the exécution 
and completion of the work secured by the contracts made on the 8th 
of October, 1896. To obtain the money for this purpose, this count 
charges that it was conspired a fraudulent account should be rendered 
to Oberlin M. Carter, as such engineer ofiScer as aforesaid, and gen- 
erally to carry said fraudulent scheme into exécution by the obtaining 
of contracts of like character which might thereafter be let in said 
Savannah district by the United States through the said Oberlin M. 
Carter, as such engineer ofificer, contrary to the form of the statute 
in such case made and provided, and against the peace and dignity 
of the said United States. In support of this count of the indictment, 
which, as we hâve seen, comprehends the description of the plot and 
device of the conspiracy and the conspiracy itself, there are four other 
counts, numbered 2, 3, 4, and 5. Thèse counts contain averments of 
overt acts alleged to hâve been done by the accused in pursuance of 
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the scheftlé hereinbefore described. The first of thèse overt acts 
charge that Carter and ConnoUy, on the I7th day of March, 1897, 
prepared articles of agreement, entered into between Carter in his 
officiai capâcity and the Atlantic Contracting Company of New York. 
This agreement purported to modify the contract of the 8th day of 
October, 1896, for work at the entrance of Cumberland Sound. This 
contract itself had been mentioned in the first count of the indictment, 
and the agreement to modify it purports to be signed by Carter, as 
captain of the engineer corps United States army, and by John F. 
Gaynor, président, for the Atlantic Contracting Company, and by 
William T. Gaynor, secretary. The name of Michael A. Connolly 
appears thereon as a witness. It is also charged that Michael A. 
ConnoUy forged the name of said William T. Gaynor to said docu- 
ment. The count further charges that Michael A. Connolly and 
Oberlin M. Carter prepared another document, purporting to be dated 
the i8th day of March, 1897, and to be a written consent of Anson M. 
Bangs and Eugène Hughes to the modified agreement relative to the 
Cumberland Sound work above described. It further charges that 
Connolly forged the signatures of Anson M. Bangs and Eugène 
Hughes to this document ; and, further, that Connolly also forged the 
signatures of Jatnes C. Bogart and Henry Smith, whose names appear 
thereon as witnesses of the signatures of Bangs and Hughes; and that 
Carter kno'V((ingly caused thèse forged documents to be forwarded to 
the war department. It is to be carefuUy observed that the joint 
action on the part of Connolly and Carter is alleged to hâve been done 
"in pursuance of said conspiracy in" the fîrst count of the indictment 
set forth. A third count of the indictment sets forth another overt 
act. This was that ail of the alleged conspirators caused to be present- 
ed for approval to the said Oberlin M. Carter, engineer officer in 
charge of the Savannah district aforesaid, a certain claim against the 
United States, ail of them well knowing said claim to be fraudulent. 
The words and figures of the claim are set forth in the indictment, and 
amount to an account of the Atlantic Contracting Company against 
the United States engineering department for more than $30,000 for 
brush mattress and more than $6,000 for fourth-class stone. It is 
also charged in this count that this was done in pursuance of said con- 
spiracy in the fîrst count of this indictment mentioned. In the fourth 
count another overt act is described. It îs that Carter, as engineer 
officer in charge of the Savannah district as aforesaid, issued to the 
said Atlantic Contracting Company a check, signed by him as captain 
corps of engineers, and drawn on the assistant treasurer of the United 
States at New York, for the sum of $345,000, for contract work im- 
proving Cumberland Sound, Ga., and did deliver the check to John 
F. Gaynor in payment of the claim of thé said Atlantic Contracting 
Company for the sum of $345,000 for work claimed to hâve been done 
by that company in the improving of Cumberland Sound under the 
contract of October 8, 1896, in the first count of the indictment men- 
tioned. The count further charges that Carter then and there knew 
this claim to be fraudulent. This, it is also charged, was done in 
pursuance of the conspiracy set out in the first count. In the fifth 
count of the indictment there appears the description of another overt 
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act, which is that Carter, in his officiai capacity hereinbefore described, 
issued a check on the assistant treasurer of the United States in New 
York for the sum of $230,749, for contract work for improving Savan- 
nah harbor, Ga. This check was payable to the order of the Atlantic 
Contracting Company, and the count charges Carter delivered the 
check to John F. Gaynor in payment of the claim of the Atlantic Con- 
tracting Company to this amount. This was for work claimed to 
hâve been done by the Atlantic Contracting Company in improving 
Sâvannah harbor, Ga., under the contract of October 8, 1896, in the 
fîrst count of this indictment mentioned. And the count charges that 
Carter knew this claim to be fraudulent, and also charges that his 
action was done in pursuance of the conspiracy charged by the fîrst 
count. 

The fîrst count, setting out the gênerai plot and device, and the 
conspiracy of 1897, with the overt acts herein described in the second, 
third, fourth, and fifth counts, constitute a separate and distinct fea- 
ture of the indictment. The first count is attacked by the défendants 
because it charges a conspiracy in 1891 and another in 1897, and they 
insist that this makes the count void for duplicity. We are not able 
to perceive the correctness of this contention. The indictment charges 
that the fraudulent scheme was fîrst devised, concocted, and put in 
opération about the year 1891, and has been continuously in process 
of exécution until on or about the ist day of October in the year 1899. 
As a resuit of this scheme, the indictment charges that thèse parties 
got control of the contracts for river and harbor improvements in this 
district; and the conspiracy charged in the fîrst count, as we hâve 
seen, is that, having thus fraudulently obtained two contracts, namely, 
those dated the 8th of October, 1896, — one for the construction of 
jetties at Cumberland Sound, and the other for the construction of 
training walls in the harbor of Sâvannah, — they applied the fraudulent 
scheme to the exécution and completion of the work under those 
particular contracts to defraud the United States of divers large sums 
of money. But, say the défendants, it was not possible to hâve made 
a conspiracy on the ist day of January, 1897, to the efifect that Carter 
should so fraudulently exercise the power of his office and the discré- 
tion vested in him that he could eut ofï compétition in bidding for con- 
tracts to be let by the United States, so as to relate to the contracts 
of October 8, 1896, for on the ist day of January, 1897, ail bids fqr 
contracts of October 8, 1896, had been ofifered. Hence, say they, it 
was impossible to apply this conspiracy of January i, 1897, to the 
contracts of October 8, 1896; nor was it possible on January l, 1897, 
that the fraudulent device to the end that work in said district should 
be let at high and exorbitant cost to the United States, and done at 
little cost to the contractors, and in a worthless manner, could relate 
to contracts of 1896; and so they argue with regard to ail the other 
alleged methods of the plot and of the conspiracy. This is, however, 
by no means a practical or wholesotae view of the power of the law 
over ofifenders who enter upon that most subtle and dangerous of ail 
crimes, — a continuons conspiracy. It is a crime in which organization, 
combination, leadership, numbers, the power and efifectiveness of 
astute and trained intelligences can ail be directed, as an army by a 
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commander, against the integrity oî government and the welfare of 
the people. If it be true, as charged in this indictment, that this 
schënié Was formed as early as 1891, and its détails were from time to 
time put ' in opération, and finally in 1897 that it was made to àpply 
to particular works of the government then in progress, with a view 
to obtaining fraudulently a share of the sums àppropriated for the 
public welfaite, not only would there bê no duplicity in the narration of 
the successive steps, but the final açt, even though the statute of 
limitations had intervened as to other incidents, would remove the bar, 
and bring the entire scheme and ail of its détails under the scrutiny 
of the court, in order to détermine from ail the facts wheth.er the 
parties were guiîty of the cOnspiracy which it is charged was renewed 
or was completed at a date when the pénal aiithority of the law was 
in fuU force and efifect. It matters not that the spécifications of thèse 
particular contracts for wôrk at the eritrance of Cumberland Sound 
and on the training walls at Savannah may hâve been drawn and 
adopted in 1896, nor that as early as that date, or previously, the secret 
understanding between Carter and the other alleged conspirators to 
shut ofif other bidding, or to advertise for costly work and permit 
cheap work, or to do any ôf the other détails, had been formed before 
the statute intervened ; yet if, within the period of efîfective prosecution 
before the date of the indictment, joint action was taken by the alleged 
conspirators, ôr by two of them, in pursuance of the gênerai scheme, 
eo instanti the tenacious grasp of the law seized upon the parties, and 
the courts will proceed to lay bare from its inception every incident of 
the conspiracy. The train may hâve been long laid, and the public 
may remain unconscious of the pending catastrophe; but, if the match 
is applied seasonably to the enforcement of the law, and the explosion 
follows, Society is no longer powerless to redress the consummated 
crime not less aggravated because long contemplated and prepared for. 
It is true in this côunt that there is no allégation that the United States 
was actually defrauded. Such an averment might hâve imparted what 
may be termed moral force to the indictment, but in a légal sensé is 
not essential to the completeness of the crime charged. It is said 
that there is no sufficient description of thç fraudulent purpose of the 
conspiracy. Can this be true, in view of those pregnant averments to 
the efifect that thèse parties had conspired to preyent compétition, and 
by this, by tmfair inspection, by keeping bidders in ignorance, not only 
to destroy the opportunities of the government to secure cheaper bids, 
thus, if the charges are true, perfecting what may be termed a criminal 
trust in river and harbop improvements, the profits to be paid from 
the public treasury, and the injuries inflicted on the commerce of the 
country? Thèse devices are ail set out in the first count, which 
charges that the contracts had been obtaihed fraudulently by means of 
the fraudulent scheme set f orth. It is not necessary, in charging 
conspiracy, to aver that it was successful. The crime is complète 
when the conspiracy is shpwn; and, after the conspiracy is shown, 
in the language of the law, "if one or more of the parties do any act 
to efïect the object of the conspiracy, ail the parties shall be liable" to 
the penalty. 
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It is said, however, that the overt acts charged in the second, third, 
fourth, and fifth counts are not set out with sufficient fuUness to put 
the accused on notice of the fraudulent character imputed to their 
claims for labor and material. They contend that the forgery of the 
names of guarantors and other persons imputed in the indictment to 
Carter and Connolly is not sufficiently set forth ; that the fraudulent 
character of the claims presented to Carter for approval as engineer 
ofiîcer by ail of the conspirators, and approved or paid by him, is too 
indefinite. This contention might be true if we were trying the ac- 
cused solely for the présentation of fraudulent claims. It would seem 
proper on separate indictments for that crime to inform the accused 
of the nature and character of the falseness or fraud of whlch they were 
accused. As far, however, as we hâve as yet considered this indict- 
ment, that is not the character of the crime charged. The crime is 
conspiracy, by the means set forth, to defraud the government in many 
ways ; and, as we hâve seen, if any act, whether criminal or unlawful, 
is done by either of the conspirators to make that conspiracy effectuai, 
the crime is complète. The language of each of thèse counts charges 
that forgery was done, or a fraudulent claim was willfuUy and know- 
ingly ptesented or paid, in pursuance of the conspiracy. How can it 
be said that this does not put the accused upon fair notice of the overt 
act they must meet? The counts charging overt acts and counts 
charging conspiracy are ail to be construed together. It is not true, 
in my judgment, in an indictment of this character, as contended by 
the counsel for the accused, that each count must be treated as a com- 
plète and separate indictment in itself. On the contrary, if counts, 
which, considered separately, would not be regarded as complète, are 
perfected by apt références therein to averments in another or in other 
counts, so that there is intelligible and definite information conveyed 
to the accused of the accusation against them, the constitutional re- 
quirement as to an indictment is met. In the case of U. S. v. Donau, 
II Blatchf. i68, 25 Fed. Cas. 890 (Judge Benedict), is found a clear 
and satisfactory construction of the statute (section 5440, Rev. St.) 
in contemplation of which the foregoing counts are framed. Said the 
learned judge: 

"The offense is the conspiracy. Some act by some one of the conspirators 
is required to show, not the unlawful agreement, but that the unlawful 
agreement, whlle subsisting, became operative. The offense of conspiracy is 
committed when, to the intention to conspire, is added the actual agreement; 
and this intent to conspire, coupled with the act of conspiring, complètes 
the offense intended to be created by the statute, notwithstanding the re- 
quirement that the prosecution show, by some act of Some one of the con- 
spirators that the agreement went into aetual opération. If, then, an indict- 
ment correctly charges an unlawful combination and agreement as actually 
made, and, in addition, describes an act by any one of the parties to the 
unlawful agreement, as an act intended to be relled on to show the agree- 
ment in opération, it is sufficient, although upon the face of the indictment 
it does not appear In what manner the act described would tend to effect the 
object of the conspiracy. It is sufficient if the act be so described as to 
apprise the défendant what act is intended to be given in évidence as tending 
to show that. the unlawful agreement was put in opération, without its belng 
made to appear to the court, upon the face of the Indictment, that the act 
mentioned is necessarily calculated to effect the object of the unlawful com- 



352 115 FEDERAL REPORTER. 

blnatlon chargea. It Is tiot tte case of an attempt to commit crime. The 
crtma la CAmmttted when the combliuitlon Is made, and the act of one of tha 
conspiratprs l8 not requlred by the statute to show the Intènt. That Is in- 
ferred from. the unlawful act of co^blning to defraud ov, to commit an of- 
fense; but the object of requJrlhg plroof of some act In furtherance of the 
unlawful agreetnent Is to show that the unlawful combina tlon became a 
llving, active Combination." 

It is true that in the case of U. S. v. Crafton, 4 Dill. 145, 25 Fed. 
Cas. 681, 682, Judge Dïllon uses this language, on which the défend- 
ants stronglyrely: 

"Under the recognized rules of criminal pleading, It is not siifflclent to al- 
lège generally a conSpiracy to defraud; but the nature of the f raud, and, to 
the required extent, thé manner in whlch or means by whicl^ it was tp be 
eftected, must be averred." 

An examination of that case shows that the contemplated fraud 
depended entirely uppn the passage of a future act of congress to 
make it effective, and so it was held by the court to be impossible. 
It is true that the nature of the fraud, and, "to the required extent," 
the manner in which of means by which it was to be efifected, must 
be averred; but we thînk that Judge Benedict has aflforded an ad- 
mirable statement of what oonstîtûtes the required extent to which an 
overt act in a conspiracy defined by this clause of thie Revised Statutes 
must be set out. 

ReHance in support of the demurrer is also placed on Cruikshank's 
Case, 92 U. S. 542, 23 L. Ed. 588. In that case the indictment 
failed to specify any particular right which the conspirators intended 
to hinder' or prevent. This was held too vague and gênerai. It is 
true, moreover, that, even in the very fuU statement of the court as to 
the essentials of an indictment in that case, it does not appear to 
require more than reasonable particularity of time, place, and cir- 
cumstances. It is deemed superfîuoiis to multiply précédents up- 
on a topic so familiar. It may, however, be added that the views 
of Judge Benedict, above quoted, were in substance afïirmed by the 
suprême court of the United States in U. S. v. Britton, 108 U. S. 204, 
205, 2 Sup. Ct. 536, 27 Lf. Ed. 700. There Justice Wood déclares : 

"The provision of the statute that there must be an act done to efiCect the 
object of the conspiracy merely affords a locus pœnitentiœ, so that before 
the act Is done elther one or ail of the parties can abandon thelr design, and 
thus avoid the penalty prescrlbed by the statute." 

A careful examination of the authorities cited by counsel for the 
accused has afiforded nothing inimical to the conclusion that the 
first fîve counts of this indictment are sufficient. 

In Blitz V. U. S., 153 U. S. 315, 14 Sup. Ct. 924, 38 L. Ed. 725, 
the prisoner was indicted for votjng under the name of another 
person at an élection at which a représentative in congress and also 
State ofïicers were to be elected ; but the indictment was held fatally 
defective, because it failed to show that the accused voted for rep- 
résentative in congress. The accused may hâve voted for a state 
officer at that élection. The relation of that précèdent to the case 
at bar is, therefore, not discoverable. In the case of Evans v. U. 
S., 153 U. S. 584, 14 Sup. Ct. 9^4, 38 h. Ed. 830, Justice Brown, 
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for the court, uses the following language, which is not regarded 
as contributory to the strength of the argument for the demurrer 
in this case. Said the learned justice : 

"Every élément of the offense being set forth In the earlier part of the 
couiit, there was no necesslty of repeating It when the partlcular crédit mis- 
applied Is described. * * * Whlle the rnles of crlminal pleadlng requlre 
that the accused shall be fully apprlsed of the charge made against him, it 
should, af ter ail, be borne in mlnd that the object of crlminal proceeding is 
to convict the guilty as well as to shield the innocent, and no Impracticable 
standard of partieularlty should be set up w-hereby the government may be 
entrapped Into making allégations which it woùld be impossible to prove." 

In the case of Pettibone v. U. S., 148 U. S. 197, 13 Sup. Ct. 542, 
37 L. Ed. 419, we are not surprised to find that the court holds that 
a person is not sufïiciently charged with obstructing or impeding 
the due administration of justice in a court, unless it appear that he 
knew or had notice that justice was being administered in such court. 

In U. S. V. Hess, 124 U. S. 486, 8 Sup. Ct. 571, 31 L. Ed. 516, 
where the averment was that, the défendant having devised a scheme 
to defraud divers other persons to the jurors unknown by use of 
the mails, and did not state what the scheme was, Justice Field re- 
marked: 

"The absence of ail particulars of the alleged scheme renders the count as 
defective as would be an indictment for larceny without stating the prop- 
erty stolen, or its owner, or the party from whose possession it was talien." 

Thèse quotatiotis will serve to make plain the gênerai character of 
the précédents cited by counsel for the accused. Their soundness 
and controlling character is incontestable, it is true, but their kin- 
ship to the issue before the court is many degrees removed. 

This brings us to the sixth count of the indictment. In appro- 
priate language it charges that the alleged conspirators hereinbefore 
mentioned conspired to defraud the United States of large sums of 
money by means of a fraudulent scheme devised by them with the 
engineer officer with relation to river and harbor improvements in 
the Savannah district. The averments are similar to those set out 
in the first count, and relate in part to future contracts. They fur- 
ther charge that large amounts of unnecessary and useless work 
should be fraudulently undertaken and done under the contracts by 
the contractors who are alleged to be co-conspirators with Carter, 
the engineer officer. The count further charges that Carter, as 
such engineer officer in charge, would exercise the powers of his 
office fraudulently and corruptly in favor of the contractors in such 
contracts as might be so obtained by the alleged conspirators or 
other persons or corporation for their secret benefît, and that he 
would falsely and fraudulently exercise the powers, duties, and dis- 
crétion of his office in the approval and acceptance of the work so 
fraudulently done, so that the contractors would receive payment for 
the construction of such works at exorbitant rates for the poorest 
and cheapest class of material and work. This is an additional and 
independent charge of conspiracy. It does not dépend upon the 
original scheme set out in tlie first couiit of the indictment. It is, 
115 F.— 23 
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in iiiy iud|ttient, a valid cou* under section 5440, Rev. St. It 
sets ïorth îné pdwer of Carter as an engineer ofÊcer. It charges a 
conspiracy to defraud the United States in the several particulars 
mention^d iti^lhe other conspiracy count by the fraudulent exercise 
of thosè po^wçts. ■ It charges also- that large amounts of unnecessary 
and useless.wOiik wQuld be undertaken for the saffle piirpose. It 
is objected to.thîs count of thç mdictnjient that it changes no overt 
act, that it does not set ont a scheme to secure the contracts and 
obtain, the monèy, that it is werèly a charge that the accused got 
together aiid thoùghlt out this scheme to lie in wait for the govern- 
ment, that they: would then do ail the things that they are charged 
with having conspired to dO in 1891. It is said that there is no 
allégation that any contracts were eyer obtained under the conspir- 
acy charged in this count, or any bidding, or any step of any char- 
acter taken théreunder. It is, however, true that the seventh count 
of the indictnient,' which . relates back to and includes the sixth 
count,= charges that the conspifators on the ist day of July, 1897,, 
did knowingly, willfuUy, and feloniously cause tobe presented to Car- 
ter for approval and payttient a claim against the government of 
the United States for the sum of $345,000 for labor, material, and 
suM>lies so claimed to hâve been furnished to the United States 
during the months of December, .1896, January, 1897, February, 1897, 
March, 1897, April, 1897» May^ 1897, and June, 1897, for work of 
improving Curnberland Sound, Ga., within said Southern district of 
Georgia, under a prior wfitten contract dated Octob'er 8, 1896. This 
count chargigs that this was done in pursuance of the conspiracy set 
forth in the sixth count. The eighth count charges that Carter is- 
sued his check for the sum of $345,000 for contract work in Curn- 
berland Sound, and deliyéred the same to John F. Gaynor. A copy 
of the check is set out, and this, it is alleged, was done in pursuance 
of the conspiracy. Now, it is said that this count related whoUy 
to the prior contracts of October 8, 1896, and the contention of coun- 
sel for the accused is fortified on this ground by that of his honor 
Judge Brown. This learned jurist, in passing on the question wheth- 
er the accused should be removed to Georgia for trial, with regard 
to this count, used the langUage foUowing: 

"Th6 coasplracy chargea in this count relates whoUy to future contracts 
to be let thereafter, — ^that is,. after January 1, 1897,— while the overt acts 
Btated in çounts seven and élght relate wholly to the prior contracts of Octo- 
ber 8, 18È*S. On this additional ground cotints six, seven, and eight would 
seém to beinecessarily bad." 

But the suprême court has recently held in this case that a décision 
on removal of indicted persbns from one state to another for the pur- 
pose of trial is not to be regarded as adjudging the sufîiciency of the 
indictmènt in law ; and théf efore, even had Judge Brown pronounced 
this indictmènt bad on this point, his opinion, however great the re- 
spect to which it is entitled in an advisory sensé, mUst be regarded 
as an instance of the dictum which judges arguendo occasionally pro- 
nounce, and not as authority. Since it is true, as stated by the su- 
prême court, that a décision on such a hearing is not to be regarded 
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35 adjudging the sufficiency of the indictment, it does not conclude the 
rights either of the government or the accused. To make an opinion a 
décision, said the suprême court of the United States, "there must hâve 
been an application of the judicial mind to the précise question neces- 
sary to be determined to fix the rights of the parties, and therefore this 
court has never held itself bound by any part of an opinion which was 
not needful to the ascertainment of the question between the parties." 
CarroU v. CarroU's Lessee, i6 How. 287, 14 L. Ed. 936. It would be 
otherwise, of course, had the indictment failed to charge an offense 
against the laws of the United States, or had the court hère been with- 
out jurisdiction. The expression of Judge Brown; moreover, merely 
portrays a mental impression, and not a judicial conviction. In their 
respective criticisms upon the overt acts relating to contracts previous 
to the date of this count of the indictment it appears that both Judge 
Brown and the learned counsel for the accused hâve omitted to ob- 
serve what seems to be obvious, viz., that the letting of a contract is 
one thing, and work done under that contract and payments received 
therefor are other and very différent things. The one is the act of a 
moment. The others may extend over many years. Let us suppose 
it be true, as stated in this count of the indictment, that a conspiracy 
was actually formed on the ist day of January, 1897, to do a great deal 
of unnecessary work on thèse improvements. Can it be insisted that 
this is a conspiracy beyond the reach of the law because the contract 
for work was long previously made? Thèse contracts, we may judi- 
cially présume, were years in completion, and perhaps are not as yet 
completed, and if it be true that in pursuance of the conspiracy de- 
scribed in the sixth count the présentation of a claim for $345,000 by 
the accused and the delivery to them of a check to that amount was 
done in pursuance of such a new conspiracy, the offense of conspiracy 
would be complète, and the overt act will justify the imposition of the 
penalty of the law in case of conviction. We hâve already seen that 
it is not necessary that it should appear on the face of the indictment 
in what way the overt act would contribute to efïect the object of the 
conspiracy. That is a matter of évidence to be determined by the 
jury. The famous case of People v. Mather, 4 Wend. 229^ 21 Am. 
Dec. 122, recounts an attempt to punish an alleged conspiracy for the 
abduction of William Morgan, an accusation against certain Masons, 
which caused the formation of the anti-Masonic party in this country, 
and blasted the political fortunes of several renowned Americans. In 
that case the suprême court of New York, through the famous Wil- 
liam L. Marcy, one of its judges, after stating that in an indictment 
for conspiracy the offense may be laid in any county in which it can 
be proved that an overt act was done by one of the conspirators in 
furtherance of their common design, and citing an English authority 
to the efïect that, where a conspiracy was formed at sea, and an overt 
act was done in the county of Middlesex, it was held that the venue 
was properly laid in that county, declared: 

"The law cônslders that wlierever they act there they rene-w, or perhans, 
to speak more properly, they continue, their agreement; and this agreemenl 
Is renewed or contlnued as to ail whenever oEe of thém does an act In further- 
ance of their common design." 
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This is Sound in principle, and ïs supported by abundant authority. 
In thè count noW before the court the conspiracy alleged was much 
broader than the act of obtaining any one contract. Taking the in- 
dictment in its entirety, it sets out a purpose not only to obtain the 
contracts, but to dominate and carry on for unlawful gain ail of the 
work contemplatéd by the governnient for the improvement of some 
oî the post important harbors and channels on the Atlantic coast. 
This count présents with sufificient fuUness the charge of a distinct con- 
spiracy to this end. Its averments might well hâve recited the détails 
of the conspiracy with more explicitness, but we conclude (we think, 
safely) that there is nothing in the sixth, seventh, and eighth counts 
so defective as matter of pleading as to withdraw them from the 
libéral protection afïorded by section 1025, Rev. St. Indeed, it is im- 
possible tpdoûbt that the accused, so far as they hâve been indicted 
in the counts heretofore discussed^ are fairly and fuUy informed as to 
the nature bf the; accusation against them. 

The nitith arid tenth counts présent separate charges. They are 
framed lirider section 5438, Rev. St. In the ninth the accused, who are 
the same parties défendant hereinbefore named, are indicted for con- 
spiracy tp de;ffaud the government of the United States by obtaining 
the "allowa,nçe" and.payment by the United States, through Oberlin 
M. Carter, engineer ôfïicer, of a certain fraudulent claim, which said 
fraudulent claiin was then and there a claim for labor and materials 
said to haye beèn furnished by the Atlantic Contracting Company 
under a cq^tfact entered into on the 8th day of October, 1896, for the 
improvenjènt of Cumberland Sotind. This amounted to $25,447.95. 
The overt àct charges the présentation of such claim. The tenth con- 
tains the samè charges with relation to a fraudulent claim for the sum 
of $230,749.90 for work, la,bor, afld supplies claimed to hâve been 
furnished tp thie United States by the Atlantic Contracting Company 
for work at,;}:he Savànhah harbor during the months of December, 

1896, Januàry, 1897, I^ebniary, 1897,' March, 1897, April, 1897, May, 

1897, June, 1897, and thç overt act charged is that this daim was pre- 
sentëd tb Càftër in fuftherance of and in accordànce with said con- 
spiracy, ,To both) of thèse counts the défendants demur upon the 
ground tliàt the fraudulent characterdf the claim is not sufïiciently set 
forth. Thèse counts are framed under a différent statute from that 
we hâve been discussing. They do not charge that Carter, as engineer 
ofïàcer, had any authority to approve or allow the payment of such 
claims. This has bëén held essential to an indictment framed under 
this statut^,, U. S. v. Reichert (C. C.) 32 Fed. 142. It is not charged 
in eitherçpunt, save inferentially, that the fraudulent claims referred 
to hâve any relation to the conspiracy hereinbefore dîscussed. The 
counts faîl to diSclôse the means or détails by which the conspiracies 
charged wçre to be made eflfective, and no averment is made which 
will sufficièhtly apprise the accused bf any facts in view of which the 
claims in question are denounced as fraudulent. ' Said the suprême 
court in Cruikshank's Case, 92 U. S. 558, 23 L,. Ed. 588: 

"The object of the Indtctment Is: First, to (urnish the accused with such 
description of the chargé agalnst hlm as will enable him to make hls défense; 
second, to Inform the court of the faeta alleged, so that it may décida 
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whether they are êufflcient In law to support a conviction if one should be 
had." 

In the care with which we hâve attempted to consider thèse counts 
we hâve consulted précédents of such indictments afforded both by 
English and American text writers of high repute on criminal plead- 
ing. Archb. PI. & Ev. (loth Ed.) 677, 678; Bish. Cr. Proc. par. 184; 
Loveland, Forms Fed. Proc. p. 460. In ail of thèse précédents far 
greater particularity is used than in the ninth and tenth counts of this 
indictment. In view of thèse meager and defective récitals and of the 
well-settled right of the accused to be fairly informed thèse counts are 
not regarded as sufficient. It is true that the charge of conspiracy is 
made in the language of the statute, and the claims presented by the 
accused are denounced as fraudulent, but the important expressions 
in the statute, such as "fraudulent," are generic ; and said the suprême 
court of the United States in Cruikshank's Case : 

"It is an elementary prlnciple of criminal pleadlng that, where the défini- 
tion of the offense, whether It be at common law or by statute, ineludes 
generic terms, It is not sufflclent that the indictment shall charge the offense 
in the same generic terms as In the définition, but it must state the spécifies; 
it must descend to partlculars." 1 Archb. Cr. Prac. & PI. p. 291. 

Since thèse counts do not state the particulars of the fraudulent 
claim, they do not, in my judgment, meet the requirements of the law. 

To the ninth and tenth counts, therefore, the demurrer of the accused 
must be sustained, and to the first eight counts of the indictment it 
must be overruled. 

It may be added that the district attorney ofïers to supply any in- 
sufBciencies of thèse counts by a bill of particulars setting forth the 
détails of the alleged fraud. Such an ofïer is addressed to the judicial 
discrétion (Bish. Cr. Proc. p. 644), and we are convinced the safer 
practice is to set out such facts to show the fraudulent character of the 
claim in the indictment itself, rather than in a bill of particulars, which 
is not a part of the record. This ofïer is therefore declined. 



PRO VIDENT SAV. LIFE ASSUR. SOC. OF NEW YORK T. LOBB et al. 

(Circuit Court, E. D. Loulslana. June 13, 1901.) 

No. 12,940. 

1. BiLii OF Interpleadbr— Ukmurbbr. 

A bill of interpleader brought by a life Insurance Company to déter- 
mine the adverse rights of the two détendants to the in-oceeds of a life 
policy was good on demurrer, though it also averred complainant's right 
to deduet a certain sum from the face of the policy for a semiannual 
premium, as the dernurrer admltted the right to make such déduction, 
and therefore disclosed no interest in complalnant in the controversy. 

2. Same— Intbhest op Complainant— Effect. 

Even If complainant's right to make the déduction v?as contested, It 
would hâve the right to malntain the bill.i 

In Equity. 

The Provident Savings Life Assurance Society of New York flied its bill 
against Ernest M. Loeb and the widow and helrs of Robert McNamara. 

1 See Interpleader, vol. 29, Cent. Dig. §§ 12, 14, 
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Substantially, the blll avers that the complainant Issue^ and delivered to 
one Mosès Sdhtvartz its pollcy of life Insurance, whereby It promised to pay 
to Schwartz, his executors, admlnlstrators, or assigns, the sum of $10,000, 
less any Ifidebtedness on account of the policy, within 90 days after accept- 
ancë by It of satisfactory proof of the death of McNamara; that McNamara 
dled; tliat the proof s required by the poUcy were furnished, and the com- 
plalnant has become Indebted, becaaise of said polioy, to such person or 
persons as may, in aceordance vyith the tenus of the same, be entltled to 
be pald the same; that Loeb has furnished complainant due proof s of the 
death of Mçîîamara, and clalms the proceeds of the policy as the assignée 
of Schwartz, ■rt'ho was a créditer of McNamara, and In whose favor the pol- 
icy had issued, as a credltor of McNamara; that due proof s of death hâve 
also been seryedi tipon complalna:nt by a représentative of the wldow and 
heirs of the Insured, McNamara, and said widow and helrs claim to bu 
entitled to the proceeds of the policy, and hâve demanded of complainant 
payment of the same; thàt the adverse clalms of Loeb and of the widow 
and helrs of the deceased are dépendent upon, and derived from, the same 
common source; that complainant has and clalms no Interest in the subject- 
matter of the contention, to wit, the amount due under the policy; that 
complainant has Incurred no independent liability to any of said parties, and 
Is perfectly IndlfCerent between them, belng In the position merely of a 
stakeholder; that the amount due under the policy Is the sum' of $10,000, 
less any Indebtèdness due on account of the policy, as per the agreement 
contained therélh; that It Is also provlded In said policy that any unpaid 
quarterly or sémlannual Installment of the current year's premlum will be 
deducted In any settlement of the pollcy; that the policy bears date of 
July 24, 1889, and that the premium for the year beginning July 24, 1900, 
became due July 24, 1900, but was payable, according to the terms of the 
pollcy semîannually, and that the semiannual premium due upon the policy 
on January 24, 1901, is, under the terms of the pollcy, to be deducted In 
any settlement of the same; that said semiannual installment, after deduct- 
Ing dividends due upon the same pursuant to .the terms of the policy, Is the 
sum of $337.50, whlch, deducted from the $10,000 aforesaid, leaves $9,662.50 
as the full amount of principal due under the pollcy. That this amount, 
togçther with interest due thereon by complainant under the terms of the 
policy, makes an aggregate of $9,723.75, which complainant owes on the 
pollcy. and which aggregate amount the complainant has deposited in the 
reglstry of the court, to the crédit of the cause, slmultaneously with the filing 
of the blll. The complainant prayed liiat the défendants be ordered to 
answer, and b'e decreed to Interpload and settle between themselves their 
rlghts or clalms to the money due under the pollcy, and deposited as afore- 
said. The complainant further prayed that the défendants be restrained by 
a preliminary order of Injunctlon from commencing or prosecuting any action 
or proceedlng agalnst the complainant concerning the matters above stated, 
and that in due course the Injunctlon be perpetuated. A restraining order 
issued to the défendants on the flllng of the blll, and subsequently, after 
hearing the défendants, a preliminary injimction was Issued agalnst them 
as prayed for. Subsequently the wldow and heirs of McNamara demurred 
to the blll as foUows: "That the said complainant hath not, in and by Its 
said bill, made or stated such a case as doth or ought to entltle it to any 
such recovery or relief as is thereby sought and prayed for, from or against 
thèse défendants." This demurrer vvas heard, and the same was overruled. 

Farrar, Jonas & Kruttschnitt, for complainant. 
R. J. Maloney, for défendants McNamara. 
S. Wolfif, for défendant Loeb. 

PARIvANGE, District Jûdge (after stating the fàcts as above). To 
sustain the demurrer, it is contended that the plaintifif should hâve de- 
posited $io,ooo, claimed to be the amount called for by the poHcy, 
dnd that plaintifif should claim no right to make any déduction ; while, 
on the other hand, the plaintifif contends that the policy does not calî 
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for $10,000, but for that sum less certain déductions, wliich, being 
made, leave the sum of $9,723.75 deposited in the cause. In other 
words, the plaintifif urges that it has deposited the full sum which the 
contract calls for. For the demurrer, it is further said that as Mrs. 
McNamara et al. may hereafter claim, by answer or otherwise, that 
the plaintif? had no right to make any déductions from the $10,000, 
a situation may develop in which the plaintiff would be asserting, and 
Mrs. McNamara et al. would be denying, the right of plaintifï to make 
any déduction from the $10,000, and that, a bill of interpleader being 
allowed only to one who is absolutely disinterested as to the fund de- 
posited in court, the bill in this cause should be dismissed. Even if 
there were merit in thèse contentions, it is clear that no relief could be 
given on demurrer which admits ail the allégations of the bill. But 
even if the matter were in a condition to permit the court to consider 
the contentions urged for the demurrer, it seems clear that the bill 
would still stand. Groves v. Sentell, 153 U. S. 485, 14 Sup. Ct. 905, 
38 L. Ed. 785, is cited for the demurrer, where it is said : 

"The gênerai rule is that a party who has an Interest In the subject-matter 
of the suit cannot flle a bill of interpleader, strictly so called. [Underscoring 
mine.] In fact, the assertion of perfect dlsinterestedness Is an essential in- 
grédient of such a blll." 

But the very case of Groves v. Sentell proceeds to sustain a bill in 
the nature of a bill of interpleader, in which Sentell was found by the 
court to hâve had a substantial interest in the litigation ; the only re- 
suit of this finding by the court being that Sentell was not allowed his 
solicitor's fées out of the fund. 

II Enc. PI. & Prac. verbo "Interpleader," after treating of bills of 
interpleader strictly so called, says, at page 479: 

"A biU in the nature of a Mil of interpleader will lie hy a party in interest 
[underscoring mine] to ascertain and establish his own rignts, where there 
are other eonflicting rights between third parties." 

See cases there cited. 

It is therefore clear that, even if ail that is claimed by counsel for 
Mrs. McNamara et al. could be made to appear on this demurrer, it 
would still hâve to be overruled. See, also, 2 Story, Eq. §§ 813a, 824; 
Railroad Co. v. Clute, 4 Paige, 384 ; Thomson v. Ebbets, Hopk. Ch. 
272; McHenry v. Hazard, 45 N. Y. 580; Bedell v. Hofïman, 2 Paige, 
199. 



In re FAHIET et al. 

(District Court, W. D. Virginia. May 1, 1902.) 

Bankruptct — Plhading and Practice — Partneeships — Individual Dis- 
charge— Sepabate Petitioks and Adjudications. 

Where the members of a partnership, which files a voluntary pétition 
In bankruptcy, désire discharges from thelr indlvidual as well as firm 
llabllltles, they should each file an individual pétition, separate orders 
of adjudication and of référence should be made as to each partner and 
as to the firm, and ail further proceedings should be conducted as though 
there were separate cases as to each partner in addition to the partner- 
ship case. 
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1 Same— Fbçb. 

Baniïr. Âct 1898, § 52a, provides that derks shall recelve, as full com- 
pensation for thelr servlcM to "each eState," a certain fee; sections 40a 
and 48a ©rovlde that référées and trustées Shall recelve a certain fee "in 
eaclf cif^ge"; and section 5, relating to partnership estâtes, treats of them 
as sépârate from those of the Indlvldiial partners. Seld; that where 
menjibèrs of a partneïshlp, whleh flled a volnntary pétition In bank- 
rùy^y, Sought and tecélved discharge from their indivldual as well as 
flrm Uabilltles, the clerk, référée, and trustée, respectlvely, were entitled 
to çepf rate fées, as though. there ware separate and distinct cases as to 
eacj} parlner in addition to the, partnership case, although no individiial 
pétitions were flled, and in other respects the case was Improperly treated 
as a sitagle matter. 

Berkeley & Harrison, for banknipts. 

McDOWELL, District Judge. In this case a voluntary pétition 
in bankrttptcy was filed, forra 2 being used, entitled, "In the Matter 
of W. H, Farley & Co., Bankrupts." After the address, the paper 
reads: "The ; pétition of W. T. Farley and W. H. Farley." The 
petitioners are stated to hâve been partners under the firm name of 
W. H. Farley & Co. With the pétition are schedules of the firm 
assets and liabilities, and schedules of the assets and liabilities of each 
member of the firm. The pétition, following the printed form, prays 
that "the said firm" may be adjudged to be bankrupts. On the filing 
of this pétition, the sum of $25, to cover the fées of the clerk, référée, 
and trustée, was paid to the clerk. The one order of adjudication 
is that W. T. Farley and W. H. Farley "is hereby declared and ad- 
judged a bankrupt." Only one order of référence was made, and 
one bond was given by the trustée. The référée issued three cer- 
tificates, one to each of the partners, and one to the firm, that each 
was entitled to a discharge. Two pétitions for discharge, one by each 
of the partners, were filçd, and two orders of discharge, one as to 
each of the partners, were made. During the pendency of the pro- 
ceedings, upon demand therefor, each of the partners paid to the 
clerk, under protest, $25, to cover fées, thus paying $75 in fées. The 
partners çlaiiii that the oSicers are entitled to only one fee each, 
and move for an order requiring the repayment of the $50 paid 
under protest. In re Meyer, 39 C. C. A. 370, 98 Fed. 979, and In 
re Barden (D. C.) loi Fed. 555, hold that the intent of the bankrupt 
act is to treat a partnership as an entity distinct from the individuals 
composing it. In the former case it is said: 

"We are of the opinion tliat it Is the scheme of thèse provisions to treat 
the partnership as an entity, whlch may be adjudged a bankrupt by volun- 
tary or involuntary proceedlng, irrespective of any adjudication of the indi- 
vldual partners as bankrupt. * • *" 

It is true tiut it is also said in the same paragraph: 

"The section Is silent respçctlng a discharge of the partners indivldually. 
It does not, by terms or by irapllcation, preciude an adjudication of the in- 
divldual partners as bankrupt in the partnership proceedlng, and, if there 
Is such an adjudication, there is nothlng to prevent the partners from receiv- 
ing a discbarge indivldually. If they are otherwise entitled to it under the 
act" 
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The conclusion I reach is that when the members of a firm wliich 
files a voluntary pétition désire to be adjudicated bankrupts mdi- 
vidually, i. e., as again^t théir individual creditors, as well as against 
the firm creditors, they should each file an individual pétition; and 
that in a case such as the présent, where there are two partners each 
desiring an individual discharge, there should be three orders of ad- 
judication and of référence, and that in ail the other proceedings the 
idea of the three separate "cases" should be carried out. Certainly, 
three separate estâtes are to be administered, and, in strictness, three 
discharges are sought. In re Langslow (D. C.) 98 Fed. 869, and 
In re Gay (D. C.) Id. 870, hold that in cases such as this only one 
fee is- to 'be allowed. The reasoning in thèse cases does not seem 
to me as satisfactory as that in Barden's Case (D. C.) loi Fed. 555, 
in which the reverse is held. 

As to the right of the clerk to three fées, under the circumstances 
hère, I can entertain no doubt. Bankr. Act, § 52a, provides : "Clerks 
shall respectively receive as full compensation for their service to 
each estate a filing fee of $10. * * *" Section 5 clearly treats 
as separate the respective estâtes of the firm and of each of the part- 
ners. The language of the act in respect to the fées of the référée 
and trustée is not so plain. Sections 40a, 48a. In each the language 
is a fee "in each case," to be deposited with the clerk at the time 
the pétition is filed. If I am right in thinking that three pétitions 
should hâve been filed in the matter in hand, it seems clear that the 
word "case," as used in the act, is intended to apply to the duties 
of thèse officers as tô each estate; and, even if separate pétitions 
are not necessary, it still does not follow that the proceedings as to 
the three separate estâtes constitute only one "case." 

It is contended that In re Barden does not apply hère, because 
several pétitions were filed at différent times in that case. But the 
reasoning of the court is not based on this fact; and, as before 
stated, in the case at bar the individual members of the firm should 
hâve filed individual pétitions at the time of filing the firm pétition. 
If only a firm pétition is filed, and a discharge of the members of the 
firm quoad the firm liabilities only is wanted, then only one fee 
should be allowed to each officer. In such a case it is true that 
the several estâtes of the firm and of the partners will be involved, 
but only the firm estate will be administered. If, however, the part- 
ners seek discharges both as against the firm creditors and as against 
their respective individual creditors, it is évident that the several es- 
tâtes must be administered. In such cases several fées are allowable. 

In the présent case the discharges which hâve been granted apply 
to ail provable claims against each of the partners. It foUows that 
the officers are entitled to the fées paid under protest. 
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: LOOP V. WINTERS' ÏÏSTATE et al. 
' (Qlrcult Court, D. Nevada. March 27, 1902.) 
Na723. 

1. RbuovaT' Of CAïf$E8— MjQTioit To Remand— Prbsumptions. 

Th^ Jurisdictlonal facts set out In a pétition for removal must be 
presilBiied ta be ttuè on a motion to remand unless évidence Is introduced 
to contraâict them, or the record sliows somelhlng to the contrary. 

2. Samb— Rbmoval Bond— Necessity of Sbal. 

A eeal Is not essentlal to the valldity of a removal bond, wliere the 
use of a seal is declared unnecessary by the statutes of the state. 
8. Samb— Obi^bb of Removal. 

It is ipiot essentlal to the removal of a cause that an order therefor 
should be made by the state cotirt; the flling of a sufflclent pétition and 
bond efCects the removal without any action of the court. 
i. Bame— Parties. 

The jolnder, as défendant, of the estate of a deceased person and the 
executor of hls wlll, is inefCectual, and will not prevent a removal by 
other défendants, where the pétition for removal allèges that the persou 
named as executor bas not quallfled as such, and that no letters testa- 
mentary or of administration hâve been Issued on the estate. 
6. Samb^Pokmai, Defendakts. 

Défendants sued by flctitious names will be regarded as merely formai 
parties, whose présence does not affect proceedlngs for the removal of 
the cause., 
6. Sau E. 

Thé rlght of removal by nonresident défendants Is not affected because 
one. named as a défendant in the capacity of executor, and who is a 
citizen of the same state as plaintlff, joins in the pétition for removal, 
where, the' pétition shows that he is not in fact executor, and is not. 
therefore, before the court as a party. 

On Motion to Remand to State Court. 

Thls suit Was eomtnenced In the state court of Lincoln county, Nev., Sep- 
tember 28, 1901, against "the estate of Aaron Winters, deceased, J. 0. Mc- 
Clanahan, executor of the last will and testament of sald Aaron Winters, 
deceased, Alexander Falconer, the devisee and beneficiary In and of said 
last wlll, P&œbë Hearst, P. W. Clarli, John Doe, Richard Roe, John Denn, 
and Richard Penn" (the last four names are flctitious, Intended to repre- 
sent certain . défendants whose real names are unlsnown, and, when ascer- 
tained, to h&ve their names substituted), to recover a one-half interest in 
the Green Monster mine, situated in Lincoln county, Nev., It being alleged 
in the complaint that this mine was located by plaintlfC and Aaron Winters 
durlng his liîétime, and the assessment work doue thereon by them. Among 
other thlngs, it Is alleged "that durlng the year A. D. 1898 the sald plalntiff 
was compelled • • • to absent hlmself from sald minlng claim and its 
local! ty, and left the sald mlning claim In charge of said Winters, his 
eo-bwner and co-tehant, as aforesaid, who, in considération of the work and 
labbr theretofbre done aiid perfonUed on said mine and minlng clalm by 
said plaintlff for the beneflt of Sald Winters, promised and agreed to do 
and i)erform,.jor cause to be : done and performed, ail work and labor on 
said mining claim durlng sald year A, D. 1898, necessary to préserve his own 
and sald plaintlfC's Interest therein, and prevent a forfeiture thereof; that, 
notwithstanding said promises and agreements, and without the consent of 
sald plalntiff, and, as plalntiff is Informed and believes, with intent to de- 
Jraud sald plalntiff, said Winters did not perform or hâve performed sald 
necessary work and labor durlng the year A. D. 1898, but early In the year 
A. U. 1899, with like intent to defraud the said plalntiff, relocated sald 
mining claim, and the whole thereof, in his own name, and with the samo 
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name by which it was located and recorded by sald plalntiff and sald 
Winters, to wit, the Green Monster; that thereafter, as said plaintlff Is 
informed and believes, and wlth like Intent to defraud thls sald plaintiff, 
the said Winters bonded the sald mining elaim, as he bad relocated the 
same, to the said Phœbe Hearst, or io parties representing her, for the sum 
of two thousand and flve hundred dollars; that the parties to whom said 
mine was bonded well knew, as this said plaintiff is informed and believes, 
ail of the facts in relation to sald plaintifPs interest in said mining claim, 
and of said Winters' attempt and design to defraud sald plaintiff of his 
Interest therein; * * » that said plaintiff is informed and believes, and 
so charges the fact to be, that said défendants hâve conspired and are 
eonspiring together to defraud thls said plalntiff of his said interest in 
sald Green Monster mine and mining claim, and to hold the title and pos- 
session thereof from him"; and that plaintiff has been damaged In the 
further sum of $1,000. The complaint is silent as to the citizenship and 
résidence of the parties plaintiff and défendants. In due time after service 
the défendants F. W. Olark and Phœbe Hearst, and J. 0. MçClanahan, named 
as executor of the last will and testament of Aaron Winters, deceased, 
petitioned the state court to remove said suit into this court. This pétition, 
after denying the allégations of the complaint, states: "That the said J. G. 
MeClanahan never qualifled as executor of the last will and testament of 
said Aaron Winters, deceased, and the said J. 0. McOlanahan has renounced 
any rlght he may hâve or might hâve had to act as such executor, as 
appears from the affidavit of said McOlanahan, hereto annexed, marked 
'Exhibit A,' and made a part of this pétition for removal; that at the time 
of the commencement of the above-entitled action letters testamentary had 
not, nor had letters of administration wlth the will annexed, been Issued 
upon said last will and testament to any one, nor had letters of administra- 
tion been issued to any one upon the estate of said Aaron Winters, de- 
ceased; that at said time there was pending In the above-entitled court the 
pétition of said J. G. McGlanahan for the Issuance to him, as such executor, 
of letters testamentary upon said last will and testament, but that said 
pétition has been dismissed by the said J. G. McGlanahan; that the said 
J. G. McGlanahan and the person sued herein as 'Alexander Falconer, the 
devisee and beneficiary in and of said will,' are not necessary parties, nor 
Is either of them a necessary party, to the above-entitled action, or to any 
controversy Involved therein, nor Is any cause of action stated against them, 
or either of them, in said complaint; that the said Alexander Falconer was, at 
the time of the commencement of the above-entitled action or suit and still 
is, a citizen and résident of the state of California, residing in the county of 
San Bernardino, In said state, and a nonresident of said state of Nevada; 
that the matter and amount in dispute in the above-entitled action exceeds 
the sum or value of two thousand (2,000) dollars, exclusive of interest and 
costs; that the controversy or controveries in the above-entitled action 
or suit, and every issue Of fact and law therein, Is or are wboUy between 
cltizens of différent states, to wit, between your petitioners, F. W. Clark, 
and Phœba Hearst, défendants in said action or suit, who aver that they 
were, and each of them was, at the commencement of the above-entitled 
action or suit, and still are, cltizens and résidents of the state of California, 
residing at the city and county of San Francisco, in said state, and non- 
residents of the state of Nevada, and said J. D. loop, the plaintiff in the 
above-entitled action or suit, who was at the time of the commencement 
of the above-entitled action, and still is, a citizen and résident of the state 
of Nevada, residing in sald county of Lincoln." Said pétition allèges further 
facts upon which counsel claim that there is a separable controversy wholly 
between sald Loop as plaintiff and Phœbe Hearst and F. W. Clark, which 
can be wholly determined between them without référence to the rights of 
the other défendants. Petitioners for removal filed a bond, which was 
approved by the judge of the state court, and the case was thereupon 
removed to this court. The plaintiff moves to remand the case "upon the 
ground that said suit and action was improperly removed to thls court," 
the said motion being made "upon the complaint in said suit and action 
and the pétition and bond of removal." 
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r Geo. S.- Sawyer, for plaintiff. 

Henry Mayenbaum, T. J. Osborn, Page, McCutchen, Harding Sa 
Khight, and Torreyson & Summerfield, for défendants Phœbe Hearst 
and F. W. Clark, 

HAWLEY, District Judge (orally). The contention of counsel 
for plaintiff is: (i) That the pétition for removal was not presented 
to the statè court, and that there is no order of removal. (2) There 
is no bond on removal, the instrument filed as such not being under 
seal ; that the state court has the right to pass upon the sufficiency 
of the bond before it loses its jurisdiction. (3) That the pétition does 
not show that ail of the défendants are citizens of another state from 
that of plaintiff, nor that the cause of action is separable. 

No afijdàvits are presented in support of this motion, and no plea 
interposéd to the jurisdiction of the court. The jurisdictional facts 
set forth in the pétition must, therefore, be presumed to be true, un- 
less the whole record, upon inspection, affirmatively shows some- 
thing to the contrary. 18 Enc. PI. & Prac. ■^yz, 377, and authori- 
ties there cited. The record shows that petitioners for removal did 
"make and file a pétition in such suit in such state court" within 
the time and in the manner required by law (25 Stat. 1888, p. 435, 
§ 3) ; that a bond was filed, and that the judge of the state court 
indorsed thereon, "The foregoing bond is hereby approved." What 
more was needed? 

Counsel say there was no seal affixed to the paper called a bond, 
and that for that reason it was not a légal bond, but admit that 
the point is purely technical. It has been held that the omission of 
a seal on a removal bond is a mère formai defect, which can be cured 
by amendment. The omission of the seal furnishes no sufficient 
ground to justify the coutt in remanding the case. The question 
whether a seal is essentiaj or not dépends upon the provisions of the 
statute. G. Y. B. Min. Co. v. First Nat. Bank, 36 C. C. A. 633, 95 
Fed. 23, 33. It is not made essential by the statutes of the United 
States or the statutes of this state. The statutes of the United States 
do not, in terms, require a seal. Section 3 of.the act to regulate 
removal of cawses, approved August 13, 1888, simply requires that 
petitioners for removal of a cause shall file with their pétition "a bond 
with good and sufficient sureties." 25 Stat. p. 435. The seal îs cer- 
taihly not essential ùnder the stiatute of this state approved February 
20, 1883, which expressly provides : 

"The Word 'seal,' and the Initial letters 'L. S.' and other words, letters, 
or characters oflike Import, opposite the name of the signer of any Instru- 
ment In wrltlng, are hereby deciared imnecessary to glve such Instrument 
légal effect, and àny omission to use them' by the signer of any instrument 
shall not be construed to Impair the validlty of such instrument." Cutting's 
Oomp. Ann. Laws, § 2736. 

The bond approved by the state court is a valid, binding, and suffi- 
cient bond, with sufficient surety, as required by the act of congress 
and laws of this state. As was said in Construction Co. v. Simon 
(C. C.) 53 Fed. 1,3: ' 

"The bond is regular In ail respects. There Is nothing to show, any in- 
sufficiency or defect In it, or want of sufficiency In the sureties thereon. It 
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was properly executed and acknowledged, both by the obliger and Its surettes, 
and was formally approved and accepted by the state court to wbich It was 
tendered. This court, If it could rightfully review the action of the state 
court in approving and aecepting the bond tendered, Is unable to discover 
from the record any error In the proceeding." 

Counsel for plaintiff claims that there was no order for removal 
made by the state court. None is necessary. The statute provides 
that after the fîHng of a pétition and bond "it shall then be the duty 
of the state court to accept said pétition and bond, and proceed no 
further in said suit." 25 Stat. 1888, § 3. No statute or rule of prac- 
tice requires a défendant to give notice to a plaintiff of the filing of 
a pétition for the removal of a cause from a state to a fédéral court. 
Chiatovich v. Hanchett (C. C.) 78 Fed. 193, 194, and authorities there 
cited. 

In Noble v. Association (C. C.) 48 Fed. 337, 338, the court said: 

"Certainly, It is the décorons practice for the moving party to présent his 
pétition and bond to the judge of the state court, and obtain the formai 
acceptance of the court. It is also the safer pracUce, because he can there- 
by hâve an opportunity to obviate any remédiai objections which are sug- 
gested to their sufficiency in case the court refuses to accept them. But 
this is not indispensable, and when they are brought to the attention of 
the court in the manner prescrlbed by the statute, by filing them in the suit, 
the court can proceed no further, if they are sufficlent. When filed, they 
become a part of the record in the cause, and the court is judicially Inf ormed 
that its power over the cause bas been suspended." 

In Eisenmann v. Mining Co. (C. C.) 87 Fed. 248, this court said: 

"The law is now well settled • • * that, when a sufficlent cause for 
removal Is made in the state court, its jurisdiction ends, and no order of the 
state court for removal is necessary. , In other words, upon the filing of the 
pétition for removal, accompanied by a proper bond,— the suit being re- 
movable under the statute,— the jurisdiction of the fédéral court immediately 
attaches in advance of the filing of the copy of the record; and vrhether 
that court should retain jurisdiction is for It, and not for the state court, 
to détermine." 

See, also, Kern v. Huidekoper, 103 U. S. 485, 490, 26 L. Ed. 354; 
Marshall V. Holmes, 141 U. S. 589, 595, 12 Sup. Ct. 62, 35 L. Ed. 
870, and authorities there cited ; L,und v. Railroad Co. (C. C.) 78 Fed. 
385; I Desty, Fed. Proc. § lio, and authorities there cited; Mecke 
V. Minerai Co., 35 C. C. A. 151, 93 Fed. 697, 700. 

In reply to the contention of Counsel that the pétition does not 
show that ail of the défendants are citizens of another state from 
that of plaintifï, nor that the cause of action is separable, it is sufïi- 
cient to state that the record shows that the only parties in interest 
as défendants ât the time the suit was brought and pétition for re- 
moval filed were F. W. Clark and Phœbe Hearst. The estate of 
Aaron Winters was not legally before the court. There was no légal 
représentative of the estate. There are no allégations in the Com- 
plaint that the estate had ever been administered upon ; that any ex- 
ecutor or administrator had ever been appointed. In that condition 
of affairs the estate of Winters, J. C. McClanahan and Alexander 
Falconer were not properly before the court. If it was the intention 
of the pleader, in drawing the complaint, as he now claims, to sue 
McClanahan and Falconer as individuals, and make them co-con- 
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spirajtbirs ,_in the alleged iraud and conspiracy, he should hâve so 
fraraeditiis averments, The complaint is not susceptible of tha.t 
construction as drawn. It appears therefrom that both of said parties 
were made défendants solely on account of their officiai relation tb 
the estftt^.of Aaron Winters, deceased. This, in my opinion, is the 
onlylçgai construction that can be given to the language of the 
complaint.; The estate of Winters could not be bound unless there 
wasin existence a, lega,l représentative. There was none. The es- 
tate of Winters is thprefore a sham, défendant, having no interest 
or standing in this suit. The joinder of such a défendant does not 
prevent ^ removal. i8 Çnc. PI. & Prac. 202, and authorities there 
cited. The record shows that McGlanahan "has never qualifîed as 
executor of the last wiU and testament of Aaron Winters, deceased, 
nor ; havq ktters testamentary ever issued to hira upon said will ; that 
he has aj^andoned the application filed by him in the above-entitled 
court for 'issuance of such letters testamentary to him;, and that he 
hereby renounces his right to apply for letters testamentary upon 
said Will." He could not, therefore, be sued in his officiai capacity 
"as ex'eÇ'utor of the last will and testament of said Aaron Winters, 
deçeased,f*-^First, becàuse he had not been apppinted as such; and, 
second, he had abandoned his application and renounced his right 
to apply fôr letters testaniéntary upon said will. Even if Falconer 
could be considered as a party défendant, the pétition for removal 
shows that he was a citi?en and résident of the state of California. 
As for the other défendants sued by fictitious names, they will be re- 
garded as merely formai parties, whose présence on the record cannot 
aflfect the proceedings on removal. Parkinson v. Barr (C. C.) 105 
Fed. 81, 8è. It is the duty of the court to consider only the citizenship 
and résidence of the parties whose real names are disclosed in the 
pleadings, 18 Enc. PI. & Prac. 195, ig6, and authorities there cited. 
From' the facts appearing in the complaint and pétition for removal, 
the only real parties défendants are shown to be citizens and résidents 
of Caluornià, who hâve thé right, on the ground of diversity of citizen- 
ship, to hayè the cause reipoved to this court. The fact that McGlana- 
han unnpCi^çgarily joined in the petitiqn does not aflfect their rights 
to hâve fhé' case removed. Snow v. Smith (C. C.) 88 Fed. 657, 659. 

The only controversy existing in this suit at the time of its com- 
mencement and at the time of the filing of the pétition for removal was 
between the plaintiflf, a citizen and résident of Nevada, and F. W. 
Clark and Phœbe Hearst, citizens and résidents of the state of Cali- 
fornia, and it is therefore unnecessary to consider whether or not 
there would be any separable controversy between them and the es- 
tate of Winters, if said estate had been properly brought into court. 

The motion to remand is denied. 
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STATE TRUST CO. v. KANSAS CITY, P. & G. R. CO. et al. (TEMPLE et aU, 

Interveners). 

(Circuit Court, W. D. Arkansas, Vt. Smith Division. May 2, 1902.) 

1 Pbdebal CotJETS— Jurismotion. 

Where suit for the foreclosure of a rallroad mortgage was instituted 
In tlie fédéral court, and such court had appointed a recelver, and the 
railrôad had been sold under such proceedlngs, the court had jurisdictlon 
of an Intervention by a creditor havlng obtàined a judgment in a state 
court to détermine priorlty of such Judgment, as a lien on the property 
of the rallroad. 

S. Same— Statb Court— Décision — Rbs JudicatA. 

Where a state court has determined that an action agalnst a rallroad 
Company to recover a judgment, w^hich shall be a preferred lien on the 
railroad's property, for injury to the property of the plaintifC, was 
brought within one year, as requhred by the statute oreating such lien, 
the fédéral court wlU not revlew such question on a subséquent inter- 
vention of the judgment créditer, in proceedlngs to foreclose a mortgage 
on the rallroad, to estabUsh such judgment as a preferred claim.i 

8. Railhoads— Injubt to Property — Damages — Liens — Statutes — Repeal. 
Sand. & H. Dig. Ark. § C251, declared that certain persons performlng 
work, labor, and furnishlng materials, machlnery, or equipment for the 
opération of a rallroad, and ail persons sustainlng loss or damage to 
person or property, for whlch a llablllty may exlst at law, should hâve 
a preferred lien on the road, equipments, etc. By Act March 31, 1899, 
such section was amended so as to Include other persons than those pro- 
vided for in the original act; but that part of the statute glving a pre- 
ferred lien for damages to person and property was relncorporated In 
the amendlng act in the same words as It prevlously exlsted, and by 
section 4 of the amendlng act ail laws in confllct therewlth were re- 
pealed. Eeld, that the latter act was only a continuation of the former 
In so far as Injuries to property were concerned, and was not a repeal 
thereof in so far as rlghts prevlously accrued were concerned. 

«. Same— CoNSTiTnTioNAL Law— Vested Eights. 

Sand. & H. Dlg. Ark. § 6251, declared that 9II persous who suffer 
loss or damage to person or property from any rallroad, for whlch a 
llablllty may exlst at law, should hâve a preferred lien therefor on the 
roadbed, etc. Held, that a person havlng a clalm for damages to prop- 
erty, and havlng brought suit for the recovery thereof, before Act 
March 31, 1899, was passed, by whlch such section was amended, ac- 
quired a vested right In the lien provided by suçh statute, which thé 
législature had no power to devest by the subséquent act. 

Williams & Arnold, for interveners. 
Read & McDonough, for défendants. 

ROGERS, District Judge. On the ad of May, 1899, an ancillary 
bill in equity in the above-entitled cause was filed in this court ; 
and on the same day Samuel W. Fordyce and Webster Withers, 
who had been appointed trustées by the circuit court of the United 
States for the Western division of the Western district of Missouri, 
under an original bill filed in that court on April 6, 1899, as a court 
of primary jurisdiction, were appointed receivers; and by the pro- 

1 Concluslveness of judgments as between fédéral and state courts, see 
notes to Rallroad Co. v. Morgan, 21 C. O. A. 478; Union & Plantera' Bank v. 
City of Memphls, 49 C. C. A. 468. 



368 •''■ lis 'FEDERAL REPORTER. ' 

viçiQiris pf thç sî>^th paragraph q| the prder appointing them receiv- 
ers il was pirovided : 

"Sald receivers shall be authprized to pay out of any income or revenues 
whlch may eoMé to thelr hands El debts which may hâve been lawfuUy 
contracted by the Kansas City, Plttsburg & Gulf Eallroad Oompany since 
May 1, 1^9S, for services rend[ered to sald company by its employés in the 
opération oiflts rbad, inclijcUjig ttej^li reasonable salatiès to its oflacers, and 
reasoiiable. cbiDpeiisàtlon /fqr,:Btç^îeéilo^^ services rendered by attorneys; 
alsO âll debtS laWfuUy contraqlîea dtirliig the aforesald perlod for œaterial 
and supplies fnrnished to sald ràil'vfay .çoUipany, and used In the maintenance 
and opération Of ité road; and aiso 'àll trafic balances, if there should be 
any, due to Connecting carriers. Other daims and demands against said 
Company shall only be paid by the ^ receivers upon orders of court hereafter 
made, and the court reserves t-o Itself the power to direct the payment of 
suchother d'eU&nds against sald rallway as It may deem to be of a preferen- 
tlal nature." 

On Fébruary 5, 1900, a decree of foreclosure and sale of the prop- 
erty was entered in the court of primary jurisdiction upon a mort- 
gage executed by the Kansas City, Pittsburg & Gulf Railroad, bear- 
ing daté April i, 1893; ^nd s,aid decreë was on the 20th of Fébru- 
ary, 1900, also entered of record in this court. By the fifteenth 
paragraph of that decree^ among pther things, it was provided: 

, "The purcliaser or purchasersi Qf .tbjÇjproperty sold hereunder shall receive 
the deed therefor, and ta^e;^ thp saW, property, upon the express condition 
that the said piirchaser or ptfrchasers, his or their he}rs, executors, adminis- 
trators, succesço^rs, or assigns, shall, to the extent of the property sold and 
conveyed, and so fardas th« itejns h«>relnafter mentioned may not hâve been 
otherM^lse pald or dlscharged, in whole or In part, out of the proceeds of the 
sale had hereiipder, or out of the snrplns funds or assets in the hands of 
the receivers hereip, pay, satisfy, and discharge: • • * (4) Any unpaid 
indebtedriess or liability contracted op incurred by sald Kansas Olty, Pitts- 
burg & Gulf Eallroad Oompany in Oie opération of its railroad, payment 
whereof was provided for in paragraph 6 of the order appointing the receiv- 
ers hereln, and 'which Is prior In lien or superior in equity to the said mort- 
gage of April 1, 1.893, upon its belng flnally adjudgéd to be thus prlor iu 
lien or superior in è^uity to sàld mofiig£(ge, and dlrecting the payment thereof . 
(5) Any unpaid Indèbtedness or liability contracted or Incurred by said Kan- 
sas City, Pittsburg & Gulf Railroad Company which may be flnally found 
and decreëd to be prier in lien or supenoir In equity to said mortgage of April 
1,1893. It ïs fûrther considéred, ordered, and adjudgéd and decreed that 
the purchaser or pilrchasers, his or their successors and assigns, as part 
considération and purchase price of the property purchased, and In addition 
to the sum paid, take the same, and' reeeis?e the deed therefor, upon the 
express condition that he or they, ,çr hIs or their successors or assigns, shall 
pay, satisfy, and discharge any unpaid compensation which shall be allowed 
by this coxttt to any of the ofBcers or receivers thereof, and ail Indebtedness 
and obligationé oir llabilltles which shall. hâve been contracted and incurred 
by the receivers before dellvery of the possession of the property sold, with 
the çitizens and refeldents of Arkansag, aijd also pay any Indebtedness or 
llabilltles contracted or incurred by the said Kansas City, Pittsburg & Gulf 
Eallroad Côinp^riy and Texafkanâ & Kt Smith Railroad Oompany, or eithër 
of thèm'in the opération of said raili*oad prlor to the appointment of the 
ïècelvers in this case; which are prlor in lieu to said général mortgage, and, 
fnrthermore, that cttizens and résidents pf Arlcansas might establish their 
claims at àny time within the period of the statute of limitations of the 
State of Arkansas, as provided by the terms of that order, anything appearing 
to the contrary In this order notwithstandlng. And in the event sald pur- 
cha:ser or purchasers shall teftse, after demand tnade, to pay any sugU 
indebtedness, obligation, or liability, the person holding the claim therefor. 
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■whether estabUshed In a state court, or any other court of compétent Jurisdic- 
tion, may, upon fifteen days' notice to said purchasers, théir successors or 
assigna, file his pétition in this court to liave such claim enforced agalnst 
tlie property aforesaid In accordance wlth the usual practlce in relation to 
claims of a similar character; and such purchaser or purchasers, hls or thelr 
successors or asslgns, shall hâve the rlght to appear and make défense to 
any clàlm, debt, or demand so sought to be enforced, and either party shall 
havé the rlght to appeal from any judgment, decree, or order made thereon." 

Jurisdiction of the cause was also retained, among other purposes, 
for that of enforcing such demand. Under that decree the property 
was subsequently sold to the Kansas City Southern Railway Com- 
pany, as substituted bidder for, and purchaser of, said railroads, 
and ail their property, privilèges, and franchises, of every descrip- 
tion, and on the 29th of March, 1900, said sale was approved and 
confirmed; and by thé terms of the decree approving said sale it 
was provided: 

''That the Kansas City Southern Eailway Company, its successors or as- 
signs, shall pay, satisfy, and discharge [among other things] any balance 
remalnlng unpaid upon the recelvers' certiflcates duly issued under the order 
of thls court. Any other indebtedness or obligation or liability which shall 
hâve been duly contracted or Incurred by the receivers in the discharge of 
their duty. (4) Any unpaid indebtedness or liability contracted or incurred 
by said Kansas Olty, Pittsburg & Gulf Eailroad Company In the opération 
of its railroad, payment whereof was provided for in paragraph 6 of the order 
appointing the receivers hereln, and which is prior in lien or superior in 
equity to the said mortgage of April 1, 1893, upon its being flnally adjudged 
to be thus prior in lien or superior in equity to said mortgage, and directing 
the payment thereof. (5) Any unpaid indebtedness or liability contracted or 
incurred by said Kansas Olty, Pittsburg & Gulf Eailroad Company which may 
be flnally f ound and decreed' to be prior in lien or snperior in equity to said 
mortgage of April 1, 1893." 

And the right was also reserved in said order to retake and re- 
sell any of the premises so conveyed, or to appoint a receiver of 
said premises, if the said Kansas City Southern Railway Company, 
its successoi^s or assigns, shall fail or refuse to pay any such sums 
which may in this cause, or by any of the courts of ancillary juris- 
diction, be adjudged to be due and payable by said purchaser, its 
successors or assigns, under the provisions of said decree of sale of 
February 5, 1900, which said decree was entered of record in this 
court on March 29, 1900. 

Onthe iSth day of December, 1900, the interveners, William Tem- 
ple and J. G. Smithson, filed an intervention in this court in the 
above-named cause, and by amendment filed by leave of the court 
on Septembçr 26, 1901, made the Kansas City Southern Railway 
Company a party défendant, and to which intervention an answer 
was filed for ail the défendants on April 16, 1902. By the inter- 
vention it is shown that the interveners on the 9th day of July, 1900, 
and at the July term of the circuit court of Little River county, 
Ark., recoverèd a judgment against the Kansas City, Pittsburg & 
Gulf Railroad Compapy for the sum of $275.24 and costs, taxéd at 
$28.80, which judgment bears interest at 6 per cent, per annum from 
date; that said judgment was recoverèd for cotton destroyed by 
fire at Ogden dn the 28th day of February, 1898 (Ogden being a 
station on the line of said Kansas City, Pittsburg & Gulf Railroad 
115 F.— 24 



370 115 FEDERAL KBPOETPR. 

Company, in tl^e state of Arkansaç). In the face of the judgment, 
a certified copy of whicà is attaelied to the intervention, it is re- 
cited thât: 

'f JJils swlt haviiig been broHght upon, the clalm mentloned In the com- 
plalnt wlthin one year ^fter It oceurred, as pcoylded by law, this Judgment 
is declareiiiaarst Uen oja the ppoperty of the Kansas GSty, Plttsburg & Gulf 
Kailroad Company, eonsJstlng of roadbed, buildings, equipments, income, 
franchises, and ail other apjpurtenances of said railroad, superior and para- 
mount to that of ail persons interested in said road, asiprovided by the 
laws of , this state." , 

And by the terms Ôf the amendëd intervention it appears that 
sinçe the rendition of the judgment tjie property of the Kansas City, 
Pîttsburg & Gulf Railroad Comçatiy, upon which the judgment of 
said intefVeners was declared a lien, has by the decree of this court 
been sold, and the same purchased by the Kansas City 3outhern 
Railway Company, and said sale approved and duly confirmed on 
the i20th Of March, 1900, and that the Kansas City Southern Rail- 
way Comjpany is now the owner and in, possession of said property; 
and by virtue of its said purchase, and the terms and provisions of 
the order approving the sale to it, it is expressly provided that the 
purchaSers shall become the paymàsters of such c!a,ims as the court 
shall adjudicate to be prior liens. The intervenefs pray that said 
claim against the Kansas City, Pittsburg & Gulf Railroad Com- 
pany be allowed by the court, and for an order directing the said 
railway Company to pay said judgment, and for ill other and proper 
équitable felief. , 

The answer sets up three défenses: (i) That the court has no 
jurisdiction to hear and détermine the case ; (2) thât the action of 
the interveners was not commenced within one year from the time 
thé same accrued, and that said judgment was not and is not a liefl 
upon the property of said railroad; (3) that said j'udgment is infe- 
rior in equity and îàw to the claira of the mortgàgees in this fore- 
closure suitj and that said claim is not one that is entitled to préf- 
érence, aiid it shquid not be adjudged a liability against the Kansas 
City Southern Railway Company, the; purchaser herein. Thèse dé- 
fenses will be disposed of in their .order,. 

That the court has jurisdiction to pass upon the questions raised 
by this intervention, the court thinks, is settled law. Reynolds v. 
Stockton, 140 U. S. 254, II Sup. Ct. 773, 35 L. Ed. 464; Kirkerv. 
Owings, 39 C. C. A. ,132, 98 Fed. 499; Ames v. Railroad Co. (C. 
C.) 60 Fed, 967.; Cohen v. Mining Co.,(C. C.) 95 Fed. 580. 

As to the second défense, the question is settled by the decree of 
the state court, and will not be inquired into in this court. The 
court, thereforc'Tiolds that the suit yy^as Iprought, within one year 
next after the right of action accrued. 

As to the third ; défense, ii e-, that the judgment is inferior in eq- 
uity to the claim of the mortgàgees in this foreclosure suit, and is 
tliereforé not entitledto préférence, and should not be adjudged a 
liability against the Kangas City Southern Railway Company, the 
purchaser hèrein, the case învolves much more importance and diffi- 
culty. As befOre stated, the mortgage under which the foreclosure 
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took place bore date April i, 1893. On the igth of March, 1887 
(see Sand. & H. Dig. Ark. § 6251), the législature of Arkansas en- 
acted the following statute, which was in full force when the mort- 
gage in controversy was executed : 

"Every mechanlc, builder, artisan, workman, laborer, or other person, who 
shall do or perform any work or labor upon, or fumish any materials, ma- 
ehinpry, fixtures or other thing towards the equipment, or to facilitate the 
opération of any railroad; and ail persans who shall sustain loss or damage 
to person or property from any railroad for which a liability may exist ai 
law, shall hâve a lien therefor upon the roadbed, buildings, equipments, in- 
come, franchises, and ail other appurtenanees of said railroad, superior and 
paramonnt, whether prior in time or not, to that of ail persons interested in 
said railroad as managers, lessees, mortgagees, trustées and beneflciaries 
under trusts or owners." 

By the two following sections it is provided that suit shall be in- 
stituted within one year after the cause of action accrues, and that 
the lien shall be mentioned in the judgment rendered on the claim 
in an ordinary suit for the claim, and may be enforced by ordinary 
levy and sale under final or other process at law or in equity. Act 
March 19, 1887. Manifestly the mortgagee or trustée in the mort- 
gage which was foreclosed in this case took the mortgage subject 
to the provisions of this statute. But on March 31, 1899, the follow- 
ing statute was enacted : 

"Be it Bnaeted by the General Assembly of the State of Arkansas: 

"Section 1. That section 6251 of Sandels & Hill's Digest be amended so as 
to read as follows: 'Bvery mechanic, contractor, sub-contractor, builder, 
artisan! workman, laborer, or other person who shall do or perform any work 
or labor, or cause to be done or performed any work or labor upon, or f urnish 
any materials, machinery, fixtures or other things towards the building, con- 
struction or equipment of any railroad, or to facilitate the opération of any 
railroad, whether completed or not, and every person who performs work of 
any kind In the construction or repair of any railroad, whether under con- 
tract with the railroad or with a contractor or sub-contractor thereof, and 
every person who furnishes any board, provisions or supplies for any em- 
ployées, or teams of any railroad employed in the construction or repair 
thereof with the consent or authority of the person authorized to niake such 
construction or repair; and every person who shall sustain loss or damage to 
person or property from any railroad for which a liability may exist at law, 
and every person who performs any valuable services, manual or prof essional, 
for any railroad by or from which such railroad reçoives a benefit, shall hâve 
a lien on said railroad for said labor, materials, machinery, fixtures, board, 
provisions, supplies, loss, damage and services upon the road-bed, buildings, 
equipments, income, franchise, right-of-way, and ail other appurtenanees of 
said railroad superior and paramount, whether prior in time or not, to that 
of ail persons interested In said railroad as managers, lessees, mortgagees, 
trustées and beneflciaries under trusts or owners.' 

"Sec. 2. That section 6252 of Sandels & Hill's Digest be amended so as to 
read as follows: 'The lien mentioned in the preceding section shall not be 
effectuai unless suit shall be brought on the claim, or the claim shall be 
filed by order of court with the receiver of said railroad within one year after 
said claim shall hâve accrued.' 

"Sec. 3. That section 6253 of Sandels & HiU's Digest be amended so as to 
read as follows: 'The said lien shall be mentioned In the judgment ren- 
dered for claimant in the ordinary suit for the claim, or in any order of court 
allowing such claim as a just charge against any railroad in the hands of a 
receiver, and said lien may be enforced by ordinary levy and sale imder 
final or other process at law or equity.' 
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. "Sec. 4. Ali Iaw9 In conflict with this act are hereby repealed, and thlg 
aet shall be In force ttom and after Its passage." Acts 1899, pp. 145, 146. 

The first question, therefore, which arises, is whether or not the 
act of March 31, 1899, supra, section 4 of which has a repeahng 
clause of àll laws in conflict therewith, had the effect to take away 
itôm the interverters the benefits of the provisions of the act of 
Mafch 19, 1887, supra. I hâve concluded that this question piust 
be answercd in the négative, for two reasons : 

(i) The act of March 31, 1899, is not in conflict with the act of 
Mafch 19, 1887. On the contrary, manifestly it was the purpose of 
the , Itegislature in the enactment of the act of March 31, 1899, to 
givé benefits to other classes of persons than those which were em- 
braced in the act of March 19, 1887, and not to take away from any 
class of persons named in the act of March 19, 1887, the benefits 
of ariy of the provisions of that act. The parts of the two statutes 
which are in italics, and which cover the rights of the interveners in 
this case, àré precisely the same; and therefore the act of March 
31, 1899, in so far as it re-enacts the statute of March 19, 1887, is 
only a continuation of the latter act, and does not operate to repeal 
it at ail, sO far as the rights of the interveners are concerned. In 
Suth. St. Cônst. § 137, the author says, on page 177: 

"Thus amendment Is frequently made by enactlng that a certain section 
shall be so amended .as 'to read as foUows'; then Inserting the substituted 
provision entire, wlthout spécification of the change. The parts of the for- 
mer law left ont are repealed. This Intention Is manlfest There Is a néga- 
tive necessarlly Implied, that such eliminated portion shall no longer be in 
force. The re-enacted portions are continuations, and hâve force from their 
original enactment.'" 

Moore v. Mausert, 49 N. Y. 332 ; People v. Board of Sup'rs of 
Montgomefy Co., 67 N. Y. 109, 23 Am. Rep. 94; Goodno v. City 
of Pshkosh, 31 Wis. 129; State v. Ingersoll, 17 Wis. 631 ; Longlois 
v. Longlois, 4& Ind. 60. 

(2) The act of March 19, 1887, was in fuU force and effect when 
the interveners sustaihed the loss on which their. intervention is 
based. They, therefore, had acquired a vested right under the stat- 
ute of March 19, 1887, and the législature was without power to 
devest it. In Suth. St. Const. § 164, the author says: 

"When a right has arisen on a contract, or a transaction In the nature of 
a contract, authorized by statute, and has been so far perfected that nothlng 
remains to be done by the party assertlng such right, the repeal of the 
statute will not affect It, or an action for its enforcement' It has become 
a vested right, vhlch stands independently of the statute. A contractor for 
grading streets was authorized by the existlng law to sue delinquent abutters 
for unpaîd assessments. Thlç right of action was held a part of the cou- 
tract, and not talsen away by repeal of the law creating it. Causes of action 
barred by the statute of limitations are not revived by a repeal of the statute. 
The repeal of a statute giving a lien for advances of money for certain pur- 
poses will not affect the lien as to such advances as were made prior thereto. 
Rights that pass and become vested under the existing law are supposed 
to be beyond the oontrol of the state through its législature. A mère change 
of the law does not devest or impair rights of property acquired prevlously, 
even though thé législature intended the new law so to operate. A law can 
be repealed by the lawgiver, but the rights which hâve been acquired under 
it while it was in force do not thereby cease. It would be an act of absolute 
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injustice to abolish, with a law, ail the efCects which It liad produced. This 
is a princlple of gênerai jurisprudence. But a right, to be wlthin its protec- 
tion, must be a vested right It must be something more tlian a mère ex- 
pcctation based upon an anticlpated continuance of tlie existing law. It 
must hâve become a title, légal or équitable, to the présent or future enjoy 
ment of property, or a légal exemption from a demand niade by another." 

The cotton for the loss of which the judgment in this case was re- 
covered was destroyed, and the suit for its recovery begun, before 
the statute of March 31, 1899, was enacted. The right of action to 
recover for the loss of the cotton was not dépendent on the statute 
of March 19, 1887, but the lien in favor of the interveners on the 
road, equipments, etc., was given by that statute ; and the right to 
enforce the lien accrued when the loss occurred, and was a vested 
right, which the législature could not take away. It might hâve 
repealed the remedy it had prescribed for the enforcement of the 
lien, but the lien itself was expressly given by the statute, and was 
as sacred as if it had been acquired by an express contract. It 
stands on the very same footing as if the suit had been brought by 
a mechanic to enforce his statutory lien under the same act for 
material furnished or labor performed, in.stead of for cotton lost or 
destroyed by lire by the carelessness or négligence of the company. 

The interveners are entitled to hâve the judgment paid by the 
Kansas City Southern Railway Company, and it is so ordered. 



UNITED STATES ex rel. KELLOGG et al. v. LEHIGH VAL. K. CO. 

(District Court, W. D. New York. April 2, 1902.) 

Carriers— Interstate Commerce Aot— Shipmekts between Points in Same 
State. 

A shipment of grain over a single railroad between two points, both 
■within the same state, is not an Interstate shipment, so as to bring it 
withln the terms of the Interstate commerce act, and authorize a fédéral 
court to compel such shipment, by mandamus, at the same rates charged 
other shippers of a lilie commodity, because the line of road between 
the two terminal points passes through other states; nor is it rendered 
an Interstate shipment by the fact that the grain was recelved at the 
initial point from a carrier by which it was transported from a point in 
another state, and was there stored in an elevator for f urther shipment, 
where it was not taken by the flrst carrier under a through bill of lading.i 

Pétition for writ of mandamus, under the interstate commerce act, 
on relation of Spencer Kellogg and another. On demurrer to pétition. 

George L. Lewis, for petitioners. 

Bissell, Carey & Cooke (Martin Carey and James McC. Mitchell, 
of counsel), for respondent. 

HAZEL, District Judge. It appears by the pleadings that the re- 
lators desired to ship 50,000 bushels of corn from Buffalo, N. Y., to 
New York City, over the railroad of the respondent, a Pennsylvania 
corporation operating its railroad through the states of New York, 
Pennsylvania, and New Jersey. The corn was purchased by the re- 

1 See Carriers, vol. 9, Cent Dig. § 63. 
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latprs in ÊMçago, III., and conveyed from there to Buffalo, N. Y., 
hy lake véssèls. It does hot clearly appear when the grain was 
shipped tP Buffalo. On its arrivai at Buffalo, it was elevated at the 
Kellogg ElevatOr, of which the relators are the owners, and remained 
elevated antil the relators desired to reship the same to New York 
City for foreign delivery. There is no allégation of a through bill of 
lading from the initial point of shipment. The pétition shows that 
the relators were reqûired and compelled by the respondent railroad 
Company, about August i, 1900, to pay for the reshipment of such 
grain froinrBuffalo, N. Y., to the city of New York, one-half cent per 
bushel more than was eharged to other shippers of like grain, who 
sent their grain through other elevators located at Buffalo, and with 
whidi respondent had an agreement by which ail elevated grain would 
bé reshipped by it and delivered to the consignée at a specified price 
per bushel. Other averments in the pétition show shipment at va- 
rious times during the lake .season of 1900, from other points in va- 
rions States bordering on the lakes, to Buffalo, N. Y. The initial 
consignment in each instance: was to the relators, and the grain, on 
its arrivai at Buffalo, was transferred from the ship to the Kellogg 
Elevator, where it remained until a sale thereof was perfected. There- 
upon a demand for cars and rates of shipment per bushel to New 
York City was made on the, respondent, who exacted a greater rate 
for conveying the grain to New York City than it exacted or re- 
qûired other shippers to pay. 

This proceeding is laid in the district court, and any relief granted 
must be obtained under the provisions of the Interstate commerce act. 
Those provisions are claimed by the relators to hâve been violated 
by respondent in its refusai to move interstate trafïîc at the same rates 
as are eharged, or upon terms and conditions as favorable as those 
given by respondent for like traffic, under similar conditions, to any 
other shipper, and therefore this court has jurisdiction to issue a writ 
of mandamus against the défendant common carrier, commanding it 
to move and transport the trafRc to New York City as reqûired by 
the relators. It has been held that transportation by railroad from 
one point within a state to another point within it, but passing during 
the transportation without the state, and through part of another 
state, is not an interstate shipment, and does not constitute interstate 
commerce. Lehigh Val. R. Co. v. Pennsylvania, 145 U. S. 192, 12 Sup. 
Ct. 806, 36 L. Ed. 672. In the case cited, it was held that a state tax 
imposed upon the Lehigh Valley Railroad Company by the state of 
Pennsylvania, under whose laws it was incorporated, on account of 
the transportation of merchandise by it within the state, but passing 
during the transportation without the state, and through part of an- 
other state, was not a tax upon interstate commerce, and not in in- 
fringement of the provisions of the constitution of the United States. 
It would seemj therefore, to be ckar that a shipment between Buffalo 
and New York, where the merchandise, while in transitu, passes with- 
out the state, and through part of another state, is not a violation of 
the interstate commerce act. ■ Although shipment between two points 
within a single state has been held to constitute interstate commerce, 
yet such shipment is reqûired to be part of a continuons carriage be- 
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tween points in différent states. The language of the înterstate com- 
merce act expressly states that its provisions shall apply to "common 
carriers or carriers engaged in the transportation of passengers or 
property whoUy by railroad, or partly by railroad and partly by water 
when both are used, under a common control, management or ar- 
rangement, for a continuons carriage or shipment, from one state or 
territory * * * to any other state or territory of the United 
States." 

I do not think that the shipment of the grain specified in the péti- 
tion was a continuons carriage thereof between points in différent 
states. Hère the shipment sought to be enforced is one from Buff alo 
to New York. U. S. v. Chicago, K. & S. Ry. Co. (C. C.) 8i Fed. 
783; Ex parte Koehler (C. C.) 30 Fed. 867; 17 Am. & Eng. Enc. 
Law, 128, 129, and cases cited; Pennsylvania Millers' State Ass'n v. 
Philadelphia & R. Ry. Co., 8 Interst. Com. R. 531 ; Interstate Com- 
merce Commission v. Brimson, 154 U. S. 447, 14 Sup. Ct. 1125, 38 
L. Ed. 1047. The facts do not justify the court in issuing the ex- 
traordinary remedy sought, for the reasons above set out. It is there- 
fore unnecessary to discuss any of the further points raised on the 
argument. 

The demurrer is sustained, and the writ dismissed, with costs. 



THE MAEY 0. ELPHICKE. 

(District Court, N. D. OWo, E. D. March 28, 1902.) 

Collision— Stbamships Mebtin»— Failuhe to Change Course. 

Under Article 17 of tlie rules for navigation on the Great Lakes it is 
the duty of each of two steamers meeting end on, or nèarly end on, as 
soon as signais hâve been exchanged for passing port to port, to change 
her course to stàrhoard, and a fallure to do so, where there Is nothing 
to prevent, is a fault; but the fallure of one' vessel to do so wlll not 
excuse the other for a fallure to make a sufllclent change in her own 
course to avold daûger of collision when it can safely be done, and she 
will be held equally in fault for a collision whlch she mlght thus bave 
prevented, although she did in fact make such a change in her course 
as would hâve avoided the collision if the other vessel had done likewlse. 

In Admiralty. Suit for collision, 

Hoyt, Dustin & Kelley, for libelant. 
Goulder, Holding & Masten, for respondent. 

WING, District Judge. On the 26th day of August, 1901, the 
steamer General Orlando M. Poe, owned by the libelant, having in 
tow two barges, was bound up the St. Clair river near Samia, and 
the steaniship Mary C. Elphicke, owned by the Fédéral Steamship 
Company, claimant and cross libelant, loaded so that she would draw 
about 18 feet and 6 inches, was bound down the St. Clair river. The 
Poe, when at a distance from the Elphicke of about a mile, or three- 
quarters of a mile, signaled to her with one blast of the whistle. This 
signal was immediately accepted, by the sounding of a corresponding 
signal by the Elphicke. The charts introduced in évidence show that 
the St. Clair river, at about the point of collision, makes a bend to 
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the tvestwârdy so that a véSÈèl mâking this bend is required to change 
lier côiirse'tbtthé extent ôf about six points. This change of course 
is naturally âccomplished,' by a vessel boùnd down, bya swing to 
starboard ïkiïdèï- a ported heltri. A stream called Black river flows 
iftto the St Clair river frpte thè westward at about the point of the 
bend, yi'hîc'h' bas had thé effétt tô make what is called in the testi- 
mony th©"MiddIe Ground/i' the position' ofwhich is indicated to navi- 
gators by a gas buoy opposite the mouth of Black river and a 
blackspar'baoy about 1,500' feet further down stream. The width 
of the river betWeen the Ganadian shore and the gas buoy is 
about i,6oO'feét, and betwëen the Ganadian shore and the black spar 
buoy about' 1,150 feet. The width of the çhannel at thèse points for 
safe navigations of vesselà is somewhat less thân thèse measurements 
would indicaté, Gwing to the fact that thé limits of this made ground 
may, froni; tittle to time, change, and that the buoys may not always 
correctly iridicate such limitS; Theré iS considérable conflict of testi- 
mony as to the distance of the course of the Poe, at or near the point 
of collision, from the Ganadian shore. The libelant wôuld put it be- 
twëen 200 and 300 feet.' The respondënt would put it at least 400 
feet. It does not appear, from either theory, that the course of the 
Poe was SO near to the Ganadian shore that it Would hâve been un- 
safe for her to change her course, temporarily at least, further to star- 
board. It is shown by the tèstimony ôf the libelant, and practically 
admitted as a fact in the cause, that the Poe did not change her wheel 
at the time of exchanging signais with the Elphicke, nor thereafter, 
until after tUé collision. The ruies enacted for navigation on the 
Lakes required her to do this, and her omission to do it was a fault 
which helped to cause the collision. 

The njore difficult question in the case is with respect tô the prés- 
ence of abséiice of fault in thé navigation ,pf the Elphicke. The wit- 
ness Connifï, who was -first , mate of the Elphicke, was on the bridge 
with the master, Wilson, at and before the time of the collision, after 
the steamer entered the St. Clair river. The ship is described as one 
easily handled, and ordinaWly amehable to her helm. The Elphicke 
was about à nl,île,, or three-qij^rters of a mile, from the Poe when at- 
tention was first given to her; and at the time the signais were ex- 
changed the position of the Elphicke wa's about opposite Butler street 
in Port Huron. Gounsel for the respondënt made the foUowing in- 
quiry of the witness : "State whether at that time (the time of the 
exchange of signais) you were in a usual or unusual, proper or im- 
ptoper, place for going dovm." Objection was interposed and sus- 
tained, and the question: was then asked, "Where were yOiu with ref- 
efence to the bi'dinàry course going down?". Objection was also macte 
to this interrogatory; whidh was sustairiéd 6y the court; and record 
was then made of the ofïer, by respondent's counsel, to prove, by the 
answer of the witness to the question, that he was on the ordinary 
course. I will asstime, for thé purpose of the décision in this case, 
that the Elphicke Was on the ordinary coursé, and that, from such 
course, it was neéessaryto change six points to make the bend in 
the river. The witness, being asked further what was donc after 
that, — that is, aftèr the interchange of signais, — answered, "We pro- 



THE MARY C. ELPHICKE. 377 

ceeded down the river on a slow swing, with a port wheel, just to 
merely start, and wlien we reached a point a little lower down the 
river I put the wheel to port more, — told the wheelsman to port fastr 
er." About this time it appears from the testimony that the Elphicke 
gave ar«5ther signal of one blast. As the mate says, "I blew one 
blast; seeing that the fellow was not giving me what I considered 
was room to pass, I gave him one blast of my whistle, which he an- 
swered." At this time the boats were four or five times the Elphicke's 
length apart. The ordinary and natural course of the Elphicke re- 
quired her to port her helm about the time that it appears she did 
upon this occasion. A porting of her helm sufïicient only to make this 
course would not hâve been a compliance with rule 17. The El- 
phicke's ordinary and natural course down the river would be a curved 
line. The course of the ascending vessel would be a straight line, 
to about the point of collision, which might intersect the curved line, 
or become tangent to it. When vessels are approaching each other in 
this manner, they are held to be "meeting end on, or nearly end on." 
The risk involved is of the vessels coming together at either of the 
points mentioned, of intersection or tangential contact or coïncidence. 
Care should be taken, under such circumstances, by each vessel, to 
make its path such that it will not, at any point, coïncide with the path 
of the other. The line of the course of either vessel should be re- 
garded as having the width, at least, of the beam of the vessel. It 
is a certain fact in this case, of course, that the paths of the vessels 
did coïncide, and that the path of the Poe was in no wise changed. 
The path of the Elphicke coincided with that of the Poe, or lapped 
over it, to the extent of at least 20 feet. It appears from this that the 
Elphicke altered her course to an extent sufficient only to avoid colli- 
sion in the event that the Poe also performed her part, but insufH- 
cient to pass if the Poe should omit to change her course to star- 
board; but, as said in The America, 92 U. S. 432, 23 L. Ed. 724: 

"Steamshlpa meeting end on, or nearly end on, should seasonably adopt 
the required précaution; and nelther can be excused from responsibility, in 
case of omission, merely upon the ground that It was the duty of the other 
to hâve adopted the corresponding précaution at the same time, if it appears 
that the party setting up that excuse enjoyed equal facility to obey the re- 
quirement with the othér party, and might hâve prevented the disaster. 
Imperative obligation is imposed upon each to comply with the rule of 
navigation; nor will the neglect of one excuse the other in a case where 
each might hâve prevented the disaster, as the law requires both to adopt 
every necessary précaution, if practicable, to prevent the collision, and will 
not toléra te any attempt of either, in such an emergency, to apportion the 
required précaution to avoid the impending danger, in case where both or 
either might seeure perfect safety to both ships and ail intrusted with thelr 
control and management." 

It is apparent that the Elphicke either changed her course insuffi- 
ciently after she began to change, or else did not begin to make the 
change soon enough to avoid the collision. There was nothing to 
prevent her so doing, and the omission was a fault. Her excuse that 
she did her part, which would hâve been sufficient had the Poe also 
donc hers, is insufficient to exculpate. 

For the purposes of this case, the interprétation of rule 17, founded 
upon the authorities as I read them, requires that, when a vessel 
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iS meëtmg âhdthér end on, ôrt'nearly end on, so as to învolve risk 
of eollisidn, Shèin'ust altfer hef course to starboard, if there is nothing 
to preverit,' id that she wilJ'^ass on the port side of the other, even 
thôugh thé other maintains beir course ilihaltered; that to omit doing 
this is a fault; thàt the failùre and omission of the other vessel to 
change hei* dourSe in a similar manner is also a fault ; and that both 
fauhs, under Such circumétatices, contribute, as causes, to the collision. 
I fitidboth Vessels to haVé been in fault. Order may be drawn re- 
ferring the, iqùestion of damages suiïefed by both to a master. Thèse 
damages will bè divided, in accordance with the ordinary rule^ 



CONSOUDATION GOAL CO.,. Limited, v. THE ADMIRAL SOHLEY. 

AMERICAN MAIL STEAMSHIP CO., I/lmlted, v. THE CHARLES F. 

MAYER. 

Nosl 1,234, 1,246. 

(District Court, D. Idiassacliusetts. Aprll 1, 1902.) 

1, OoLLisroN— Na!vioation of Tno and Tow— Cark Rbquired. 

Thé navlgâtlozk of a tug with tows at sea Involves siich danger of 
collision tftatthe utmost carie Is reaulred on the part of those in charge, 
and unusual maneuvers, which increase the danger, are not Justlfled un- 
less In case of necesslty, and then extraordlnary précaution should he 
taken. 

2. Samk— Maneuvbbing with, Tows— Dangbeous Spked in Fog. 

A steamet wlth two coal barges In tow on a Une, the whole about 
2,000 feet in length, arrived at the Boston llght-shlp In a fog so dense 
as to render an attempt to enter the harbor unsafe. While waiting for 
the f og to clear away, the steamer moved about wlth her tows, maklng 
a number of tùrns aèross the usual course of vessels passlng In or out 
of the port. As sfie was inaklng such à turn, her fog signal- was heard 
by a steamer comlng out, which, coming withln sight of the last tow, 
was mlsled as to the direction and course of the towing steamer until 
the two yessels were so near together that â collision resulted, although 
both then did ail thiat was possible to prevent it. The outcomlng 
stpamer, having a full speed of 14 knots, was going at a speed of about 
8 knots, Wbich she kept untll the other yessel was slghted. Eeld, that 
both steamers were ip. fault,-r-the flrst for unnecessarlly moving around 
wlth her tows In a place WÎièfe such maneuvers vrere dangerous under 
the circnmstances, and witliout glvlng adéquate warning of their posi- 
tion by the sonnding of danger signais from ail the vessels or otherwlse; 
an4 the second for going, attoo great a speed In a fog, and for neglect- 
Ing, in vlolatlop, of the r^lès, to stop or slacken speed when the flrst 
signal was beard. 

In Admiralty. Suit and cross libel for collision. 

Frédéric Dodge, Edward S. Dodge, and J. Walter Lord, for the 
Charles F. Mayer. 
Carver & Blodgétt, for the Admirai Schley. 

LOWELL, District Judgè. Thèse were cross libels for a collision 
which occurred between Thieves Ledge buoy and Boston light-ship, 
April 5, 1900, at about i o'clock in the afternoon. There was very 
little wind, — now and then a cat's-paw from the eastward, — and an 
easterly swell, which had been going down since the morning. The 
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testimony of the witnesses on both sides was, upon the whale, honest 
and true. It follows that the facts are net much in dispute. The 
Mayer, an iron steamer about 240 feet long, carrying about 1,500 
tons of coal, was towing two loaded barges. The hawser between 
the Mayer and the first barge was about 150 fathoms long; that be- 
tween the first and the second barge somewhat shorter. One barge 
was destined for Boston, the other for Portland. The tow reached 
Boston light-ship about 8 o'clock in the morning. Capt. McLeod, 
of the Mayer, deeming the fog too dense to enter Boston harbor, 
at once turned about, and made two loops to the eastward of Bos- 
ton light-ship, waiting for the fog to clear off. This did not happen, 
but it became less dense for a few minutes, and he then proceeded 
to the westward of Boston light-ship. Finding the fog still too dense 
to go farther, he turned about, and followed a course first east by 
south, and then east by north, until he could hear the whistle on the 
light-ship. Just how far distant he was from it cannot be precisely 
ascertained, — somewhere between one and two miles. He then be- 
gan to make still another turn, — the sixth in ail, — first signaling 
his intention to the barges. While making the turn, he intended 
also to shorten the hawsers. The Mayer proceeded under a star- 
board wheel until it was heading about N. E. by N. J/2 N. The 
hawser between it and the leading barge was somewhat slack. The 
direction of the leading barge had been changed to the northward per- 
haps a point. The direction of the rear barge was practically un- 
changed. The Mayer was 300 or 400 feet to the north of the line 
of its original course. A whistle was then heard, — evidently the fog 
signal of a steamer, — ^but the Mayer continued under a starboard 
helm until the Schley was seen to émerge from the fog, heading for 
the Mayer's port side, about 500 to 700 feet away. The Admirai 
Schley, a twin-screw fruit steamer, plying between Boston and Ja- 
maica, left its wharf at 10 o'clock in the morning, and proceeded to 
Président Roads, where it anchored on account of the fog. About 
noon the fog lighted up somewhat, and the Schley weighed anchor, 
went through the Narrows, passed Boston light, and continued on 
toward the light-ship on an Ê. by S. course, leaving Thieves Ledge 
buoy close on the port hand. The Schley's rate of speed was in dis- 
pute. There was évidence, espeeially from the engine room, which 
would put it at nearly fuU speed, — fourteen knots an hour. The cap- 
tain estimated it at about six knots. Capt. Jones, of the forward 
barge, a compétent, intelligent, and honest witness, called on behalf 
of the Mayer, put it at about eight knots. I think his estimate of the 
speed at the time he saw the steamer was the most trustworthy ofïered. 
The Admirai Schley, thus approaching at a speed of eight knots or 
thereabouts, first heard the faint sound of a whistle nearly ahead, a 
little on the starboard bow. The sound was not clearly distinguished, 
but it was supposed to be the signal of a tug and tow. The course 
of the Schley was thereupon changed from E. by S. to E. Soon after, 
the rear barge was seen, about a point ahead of the Schley's star- 
board beam, and 400 or 500 feet distant. It seemed to be proceeding 
in the same direction as the Schley. The courses of the Schley 
and the barge may hâve differed by a point. A little later the 
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Schley picked iip the forward bafge, some four points abaft the 
Starboard bow. The forward barge appeared to those on the Schley 
to bfe following about the same course as the rear barge, and the 
Schley's helm was put half way to starboard in order to clear the tug 
and tow. In fact, as has been said, there may hâve been a différence 
of a point between the courses of the two barges, but a différence no 
greater than this would hardly be noticed by those on the Schley, 
especially as it does nôt appear that the two barges were in sight 
at the same time, and the Schley's course was changing. Almost im- 
mediately afterwards the Schley heârd the fog signal from the tug 
nearly dead ahead, perhaps a very little on the port bow. The Schley 
was then swinging to port under a starboard helm. The Mayer was 
percéived, immediately after its fog signal was heard, bearing almost 
dead ahead. The helm of the Schley was put hard astarboard, two 
whistles were blown, and answered from the Mayer, the port engine 
was reversed full speed, and probably the starboard engine put full 
speed ahead. The Schley, thefefore, went rapidly to port. The Mayer's 
engines were put full speed astern, and the helm put amidships. The 
Mayer began to go oflf to starboard under the reversed engines, and 
came almost to a standstill. The Mayer's stem came in contact with 
the Schley's starboard side about amidships. The Schley was heeled 
somewhat to port by the blow, though the blow was not heavy. As 
the Schley righted, the stem of the Mayér scraped lightly along the 
Schley's starboard side. The two vessels were rolled apart by the 
swell, and then came together again, the bluff of the Mayer's port 
bow striking the Schley's starboard quarter about 50 feet from the 
stern. At the time of this last contact, the heading of the two ves- 
sels did not vary more than two points or thereabouts. After the two 
steamers came in sight of each other, both did their best to avoid 
a collision, as both captains testifîed, each of the other, with a frank- 
ness highly commendable. The cause of the accident must be sought 
in the previous actions of the two vessels. 

That the Schley was proceeding at too great a speed, consider- 
ing the density of the fog and that a fog signal of some sort had 
been heard, is plain, and counsel hardly denied it. The rate of speed 
adopted by Capt. Butman was doubtless that which would be adopted 
by many prudent captains ; but, as has been determined over and over 
again, his speed was greater than that perraitted by the rules. The 
Schley's lookout also was apparently defective. No lookout was sta- 
tioned at the bow. The captain and second ofScer were on the bridge, 
from which they had an unobstructed view, but, considering the density 
of the fog, and the likelihood of meeting vessels, some man should 
hâve been statioiied near the vessel's stem, charged with the sole duty 
of lookout. He might not hâve seen so much as could be seen from 
the bridge, thoUgh in the peculiarly variable and uncertain atmos- 
phère of a fog, even this is uricertain. Though he had seen no more, 
yet he might hâve heard more, and the lookout's duty comprehends 
hearing as well as seeing. It is not necessary to détermine this point, 
however, as the Schley was almost admittedly to blâmé for excessive 
speed. That the Mayer also was to blâme there can be no serious 
doubt. The fault is apparent on the face of the pleadings. A tug 
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and tow is not a method of navigation necessarily illégal, but it is a 
method of navigation so dangerous that the utmost care is required 
in its use. The H. M. Whitney, 30 C. C. A. 343, 86 Fed. 697, and 
cases cited. To circle about Boston light in a fog so dense that the 
nearest barge is often out of sight from the tug, to cross and recross 
the usual course of incoming and outgoing vessels, is not to exercise 
that care which is required from tows. One such turn may perhaps 
be excused in case of necessity, if extraordinary précautions are taken. 
Six such turns in one morning, with no précautions other than those 
required for the ordinary navigation of a tug and tow, are quite inad- 
missible. That Capt. McLeod of the Mayer was an intelligent and 
compétent master his appearance on the stand tended to show. His 
error was the adoption of a wrong theory, forced upon him, perhaps, 
by the wishes of his owners, or by an unlawful custom prevailing 
among tow boat men. The diagram, which was made with care and 
substantial accuracy by Capt. Jones, of the leading barge, — the man 
who best saw the accident as a whole, — shows that the Mayer's 
maneuver closely resembled the drawing of a seine about a school of 
iîsh, which school js represented on the diagram by the Schley. Had 
a collision been sought, no more effective maneuver could hâve been 
devised. 

It is not necessary for this court to say precisely what Capt. McLeod 
should hâve donc that morning. He had his choice of several pro- 
ceedings. He might hâve anchored his barges, if not in the traveled 
course between Thieves Ledge buoy and Boston light-ship, then in 
the comparatively unoccupied waters south of the light-ship. The 
condition of the sea, at any rate by 12 o'clock, afforded no obstacle. 
He might hâve turned about once on having made Boston light-ship, 
and hâve stood slowly to sea until the fog lifted, or until he had gone 
so far beyond the congested district around the light-ship as to make 
turning a matter of comparative safety. Counsel for the Mayer urged 
that, having once found his bearings, he could not be expected to lose 
them again, and that Thieves Ledge buoy and Boston light-ship af- 
forded convenient limits for his course to and fro while waiting for the 
fog to clear up. That thèse objects were marks used constantly by 
vessels going in and out of Boston harbor shows that they could 
not properly be thus used by the Mayer as turning posts. It was 
urged that the Mayer gave ail permissible signais. The tug and tow 
were to blâme for making the turn under existing circumstances, with 
or without signais; but I think that signais other than those given 
would hâve been appropriate. Had it been necessary — as it was not — 
for the Mayer to turn about in the place selected, not ordinary, but 
extraordinary, précautions should hâve been taken. In turning about, 
however slowly, the tug and tow were an object of serious danger to 
a vessel approaching from almost any direction. The ordinary signais 
which détermine under ordinary circumstances the position and course 
of the signaling vessel would be almost sure to mislead vessels ap- 
proaching, as they misled the Schley in this case. It is true that the 
rules prescribe no signais to déclare the Mayer's maneuver, not im- 
probably because that maneuver in a fog is deemed so dangerous as 
to be almost inadmissible. If it becomes necessary, those who make 
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it should , appreciate its extraordinary nature and danger, and should 
give the Iplîçst possible warning thatsomething extraordinary and 
dangerops isbeing donc, Had Çapt. McLeod constantly blown dan- 
ger signais frpm the Mayer and from both his barges at the same 
time, it is probable that approaching vessels would hâve been wamed 
off the neighborhood, though they would not hâve known precisely the 
danger , which menaced them. Some extraordinary précaution like 
this ï believe to be required if a turn like that in question is ever to be 
made. To hâve dpne this would hâve been to proclaim that something 
so dangerous; was being donc in the place that other vessels had best 
keep away until the act was completed. To state this would hâve 
been, I think, to state the truth. The Mayer stretched a Une 2,000 feet 
long acrqss a large part of the entrance to Boston harbor, in a dense 
fog, without power of altering the position of the line, except by pulling 
it at one end. 
For thèse reasons, there must be a decree for a division of damages. 



THE JOHN F. GAYNOR. 

(District Court, E. D. Pennsylvanla. Aprll 7, 1902.) 

No. 64. 

CV>lli8ion-^Stbambb AT Rest— Passing Tuo WITH TcWb 

An Ineomlng British steamshlp In charge of a llcensed pilot stopped 
off the quarantlne station in the Delaware river in the usual place, 
which was near the western slde of the channel, to undergo the cus- 
tomary médical Inspection. She did not anchor, and it was not cus- 
tomary to do so. Whlle so lylng, wlth the quarantlne flag up, and while 
the examlnation was belng made, a tug came down the river with two 
heavily laden scows without nidders in tow on a Une some 1,400 to 
1,600 feet long. Each vessel saw the other when a mile distant, and 
the tug understood the position of-the steamshlp and the purpose for 
which she had stopped. ïhe tug was properly on the westerly slde of 
the channel, l(ut there was ample room for her to pass to the eastward 
àt the steamshlp, so as to avold any danger of collision. She passed so 
close, however, that both of the scows sheered, and strUck the steamshlp, 
which had not moved, and Injured her. Held, that the tug was solely 
In fault for the collision in falling to keep at a safô distance In passing. 

In Admiralty, Suit for collision. 

Henry R. Edmunds and Convers & Kirlin, for libelant. 
James J. Macklin, for respondent. 

J. B. McPHERSON, District Judge. This is an action brought 
to recover damages for a collision that took place about 3 o'clock in 
the afternçKjn of June 16, 1899, between the tug John F. Gaynor and 
the British steamship Vedra, in which the. steamship was injured. 
The Vedra was on her way from London to Philadelphia in ballast, 
drawing about 10 feet of water, and was proceeding up the Delaware 
river in charge of a duly licensed pilot. She is a tank vessel, built of 
Steel, 2,622 tons net register, 435 feet long, 45 feet beam, and was prop- 
erly manned and equipped. As she approached the Reedy Island 
quarintine station, — which is upon a pier running parallel with, and 
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close to the western edge of, the channel, — the quarantîne flag was 
hoisted upon her foretnast, her engines were stopped, and by the time 
she came nearly abreast of the station her way bad practically ceased, 
so that she was merely being borne slowly up the river by the tide, 
which was then nearly flood. She did not anchor, but the testimony 
shows clearly that it is not customary for vessels to anchor while the 
médical examination is going on. A government boat put out from 
the station, càrrying a physician, and the examination was begun. 
While it was going on, the tug came down the river, towing two 
square-bowfed scovvs tandem, each being heavily loaded with stone, 
and drawing 12 or 13 feet of water. The total length of the tow was 
from 1,400 to 1,600 feet, each scow being 30 or 40 feet wide and about 
150 or 160 feet long, and having no rudder or independent means of 
propulsion. The day was clear, and the wind was blowing briskly 
from about northwest. Each vessel saw the other more than a mile 
away, and understood the other's character and situation. The tug 
did not expect the steamship to anchor, but knew that she was lying 
at rest upon the water, undergoing, or about to undergo, examination 
by the quarantine physician. The boiler of the tug was not in very 
good condition, so that she was notable to exert her full power, but 
she was proceeding down the river against the tide at a speed of 3 or 
4 knots an hour. At the time she saw the steamship, the tug was on 
the westward side of the channel, and, under ordinary circumstances, 
it was proper that she should be where she was. But when she saw 
the steamship at rest upon the water, with the quarantine flag fiying, 
and knew that she was obliged to interrupt her voyage until the ex- 
amination should be completed, it became the duty of the tug, as the 
moving vessel, to take every reasonable précaution to keep out of the 
way. There was ample room and depth of water for the tug to pass 
so far from the steamship that no collision could hâve possibly taken 
place. The channel was wide at this point, and there were no vessels 
near enough to oflfer any obstruction. The tug, however, kept her 
course so closely that when she approached the steamship it was évi- 
dent that she would be obliged to pass within a few feet. She herself 
managed to get by in safety, but the first scow sheered toward the 
steamship, and broke one of the blades of the screw, and the second 
scow sheered more decidedly, and with her forward starboard corner 
struck the ship a severe blow on the starboard bow, doing a good deal 
of damage. 

It is argued on behalf of the tug that the steamship was at fault, 
because she did not anchor, because she was too far out in the channel, 
and because it is averred that she made certain movements with her 
engines that put the ship into a more dangerous position than she 
would hâve otherwise occupied. It is also argued that she did not 
keep a proper lookout, and therefore did not see the tug in time to 
move out of the way. In my opinion, none of thèse charges is well 
founded. The pilot and second officer were on the bridge, other 
officers and men were on the deck, and the tug was seen more than a 
mile away. The steamship stopped in the customary place, and was 
not, I think, more than 500 or 600 feet from the station, She was not 
obliged to anchor, in the absence of spécial circumstances indicating 
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that to be her duty, I am alsp.ç»{ opinion that her engînes were net 
put mtp tpdtion at ail while she was undergoing «xamination. An 
order jo |;o ahead was undpubtediy given, but it was countermanded 
immediately, and was not carried intoeffçct. No signais were given 
by either v^ssel, and none was r^q.t^ired. I see no reason, therefore, 
to charge the steatnship with ariy,fa,ult. As it seems to me, the col- 
lision is properly cbargeable to ^he tug for approaching too close to 
the ship with so unwieldy'à tow. lit is well known that scows of this 
description are very apt to sheer, as they hâve no rudder or other 
means oï,guidancè than the tug itsçlf ; and, as thèse werç being towed 
on a very long hawser, the danger oj[ sheéring was increased. The tug 
was bound to take note of the position of the ship and the business 
upon which she waç. engaged, andto pass far enough to the eastward 
to avoi(i the danger of collision. Apparently she euther miscalculated 
the distâhçe, or put o£E the eflfort to take the tow to tbe eastward until 
it was too late. 
A decree for the libelant may be entered, with costs. 



BATTLB V. ÀTKÏÎS^SON. 
(Circuit Court, B. D. Arkansas, W. D. April 28, 1902.) 

i. JUBISDIci'iàN OP FEDERAL COUKTS-^AMOTINT IN CoNTROVERST- 

Wheû, from the nature of the action as set forth In plalntlfiTs com- 
plalnt, tiiere could not legally be a judgment for the amount uecessary 
to the Jurlsdiction of a fédéral court, jui-isdictlon cannot attach, though 
the damages are laid In a larger sum.i 

8. Same— Damages in Unlawfui/ Detainkr. 

The làw of Arkansas (Sand. & H. Dlg. c. 70, | 3408) having llmlted 
plaintlfE'stecoVery In an action of unlawfui detalrier to the rent due at 
the comnïéûcenieint of the stilt and up to the tlme of rendering judgnient, 
or the value of the occupation durlng the tlme of the unlawfui détention 
of the promises and damages for wlthholdlng the same, a fédéral court 
in that state doés not hâve jùrisdlctlon qt such an action when thé 
complsilnt allèges that the âmount due Is the rent for nine months at 
$25 per môïith, though damages are also clalmed Ih the sum of $2,500, 
but withbut shbwlng that plaIntIfC Is entitled to anything but actual 
damages. 

& Same— AcTtON OF Unlawful Detainer— Amount in Controverst. 

The courts of Arkansas having settled that the action for unlawfui 
detainer aiïder Sand. & H. Dlg. c. 70, §§ 3349-34^6, is merely for the 
purpose of restoring possession unlawfully detained, when the relation 
of landlord aûd tenant exlsts, wlthout regard to- ownershlp, the fédéral 
court In thatstaté does not obtain Jurlsdiction of such an action by 
virtue of the allégation in the complaint that the value of the premises 
unlawfully detained is $5,000, with a rental value of $25 per month; the 
amount ïi. epntroversy not depending on the value of the premises in 
fee, but on the rental value for the limlted time. 

4. Same— Manner of Determining Amount of Conthovbiîsy. 

The fédéral court; in Arkansas, in an action of unlawfui detainer, by 
analogy to the requirements of Sand. & H. Dig. c. 70, § 3449, requlring 
as a prelltoinary to the issuance of a wrlt of possession a bond in double 

1 See Courts; Toi. 13, Cent. Dig. §§ 890 [e, J, r, rr], 897 [a, b, j, s]. 
Jurlsdiction of circuit courts as determined by amount in controversy, see 
notes to Auer y. Lombard, l9 C. 0. A, 75; Shoe Co. v. Roper, 30 C. C. A. 459. 
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the amount of two years' rent, will, in determlnlng tlie value ot pos- 
session as affecting its jurisdlctlon, regard the amount in controversy 
as a sum double the amount of the rent o£ the premises detalned for two 
years. 

On Demurrer to the Jurisdiction. 

Thls Is an action of unlawful detalner for the possession of a bloels of 
ground and dwelling house thereon situa ted In the clty of Fine Bluff, Ark., 
alleged to hâve been rented by the plaintlfE, a citizen of Alabama, to the 
défendant, a citizen of Arkansas, for a monthly rental of $25 from May 1, 
1901, to December 1, 1901. The complaint allèges that défendant took pos- 
session of the premises under a contract of lease on May Ist, but has failed 
to pay any rent whatever, and that his right to further occupy the lands 
ended on December 1, 1901, the tlme of the expiration of the lease; that the 
défendant now unlawfuUy detains the premises, after légal demand; and 
that the value of the property Is $5,000. The prayer Is for possession of the 
premises and $2,500 damages for the unlav^ful détention. The demurrer 
challenges the jurisdiction of the court upon the ground that tlie amount In 
controversy does not exceed the sum of $2,000, as shown from the face of 
the complaint. 

J. M. & J. G. Taylor, for plaintiff. 
Rose & Coleman, for défendant. 

TRIEBER, District Judge (after stating the facts as above). The 
damages claimed in the complaint are in excess of the amount neces- 
sary to confer jurisdiction on this court in this controversy, which is 
between citizens of différent states ; but it is now well settled that if, 
from the nature of the case, as stated in the pleadings, there could not 
legally be a judgment for the amount necessary to the jurisdiction, 
jurisdiction cannot attach, even though the damages be laid at a larger 
sum. As early as 1798 Chief Justice EUsworth said: 

"It is not intended to say that on every question of jurisdiction the de- 
mand of the plalntllï alone Is to be regarded, but that the value of the thlng 
put in demand furnlshes the rule. The nature of the case must certalnly 
guide the judgment of the court, and vrhenever the law makes a rule the 
rule must be pursued. The proposition, then, is slmply this: Where the law 
gives no rule, the demand of the plaintiff must furnish one; but, where the 
law gives the rule, the légal cause of action, and not the plalntiff's demand, 
must be regarded." Wilson v. Daniel, 3 Dali. 401, 407, 1 L. Ed. 655. 

This rule has been followed by the courts ever since. Hilton v. 
Dickinson, 108 U. S. 165, 2 Sup. Ct. 424, 27 L. Ed. 688; Bowman 
V. Railway Co., 115 U. S. 611, 6 Sup. Ct. 192, 29 L. Ed. 502; Barry 
V. Edmunds, 116 U. S. 550, 6 Sup. Ct. 501, 29 L. Ed. 729; Vance v. 
W. A. Vandercook Co., 170 U. S. 468, 18 Sup. Ct. 645, 42 L. Ed. iiii ; 
Trading Co. v. Morrison, 178 U. S. 262, 20 Sup. Ct. 869, 44 L. Ed. 
1061 ; Bank of Arapahoe v. David Bradiey & Co., 19 C. C. A. 206, 
72 Fed. 867. 

There is no allégation in the complaint showing any spécial dam- 
ages suffered by plaintiff by reason of the unlawful détention of the 
premises by the défendant, nor is there anything alleged which would 
entitle plaintiff to any but actual damages, which would, in this case, 
be the rents accruing to her from the time the possession was given 
to the défendant under the lease until the institution of this suit, — 
nine months, at $25 a month, — thus amounting to the sum of $225. 
Vance v. W. A. Vandercook Co., supra, is very much in point. In 
115 F.— 25 



886 116 FEDERAL REPORTER. 

that case— which was an action for the recovery of personal property 
of the alleged value of $i,ooo — $10,000 was claimed as damages, but 
the suprême court held that this claim of damages was insufficient to 
confer jurisdiction of the case on the circuit court. Mr. Justice White, 
who delivered the unanimous opinion of the court, after reviewing 
the statutes of South Carolina on thè subject of replevin, which are 
similar to those of Arkansas regulating proceedings in actions of un- 
lawful detainer, says : 

"As, however, by way of damages In an action of thls character, recovery 
was only allowable for the actual damage caused by the détention, and could 
not embrace a cause of damage which was not, In légal contemplation, the 
proxlmate resuit of the wrongful détention, and such recovery was conflned, 
as we hâve seen, to Interest on the value of the property, It résulta that there 
was nothlng In the damages alleged In the pétition and properly recoverable, 
adéquate, when added to the value of the property, to hâve conferred upon 
the court Jurisdiction to hâve entertalned a considération of the suit. Upon 
the face of thè complalnt, therefore, the circuit court was without jurisdiction 
over the action, and it erred in deciding to the contrary," 170 U. S. 481, 18 
Sup. et. 650, 42 L. Ed. 1111. 

The facts in that case were even more favorable to the contention 
of plaintiff that he was entitled to exemplary damages than are the 
allégations ih the complaint ïn the case at bar, for it was there charged 
"that the trespass by the défendant was malicious, and resulted in the 
breaking up of plaintiff's trade and commerce," while in the case at 
bar there is no allégation whatever to entitle plaintiff to any but actual 
damages. 

In Bank of Arapahoe v. David Bradley & Co., supra, Judge Cald- 
well, in delivering the opinion of the court, says : 

"But jurisdiction Is not acqulred by a groundlees and fictitious claim, 
made for the sole purpose of conferrlng It. The jurisdiction Is determined 
by the amount demanded by the plaintiff In good faith, and not by the 
damages claimed, elther In the body of the complaint or in the prayer for 
Judgment. ♦ * • In determinlng whether a claim Is made in good faith 
or Is flctltlous, and Is made only for Imposing on the court a case not prop- 
erly withln Its jurisdiction, the plalntlfC wlU be held to a knowledge of the 
well-settled rules of law; and when the actual matter In controversy Is in- 
adéquate In value to confer the Jurisdiction, and the additlonal amount re- 
quired for that purpose Is attempted to be supplled by setting up a claim for 
somethlng easily susceptible of proof , if made in good faith, but in support of 
which no proof Is bffered, and no satlsfactory explanation glven, or by addlng 
a claim for which the law gives no right of action, and for which there 
can be no recovery, such a claim must be held to be flctltlous, and to hâve 
been made for the purpose of perpetrating a fraud on the jurisdiction of the 
court." 

To the same effect see Trading Co. v. Morrison, 178 U. S. 262, 
20 Sup. Ct. 869, 44 L. Ed. 1061. 

In Thompson v. Gatlin, 7 C. C. A. 351, 58 Fed. 534, the Arkansas 
statute of unlawful detainer was before the court, and it was there 
held that the recovery of damages was limited to actual damages re- 
sulting from the dispossession. The claim for $2,500 damages made 
by the plaintifï must, therefore, be disregarded, except for the sum 
due for rent at the time of the institution of the suit, which amounted 
to $225, and treated as a mère attempt to give this court jurisdiction, 
if it does not possess it by reason of the allégation that the value of 
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the premîses sought to be recovered in this action exceeds $2,000. 
The allégation of the complaint is that the value of the premises for 
the possession of which this suit has been instituted is $5,000 and the 
rental value $25 a month. What is the criterion of the amount in con- 
troversy? Is it the value of the title in fee simple to the premises, 
or only the rental value for a limited time? In Smith v. Adams, 130 
U. S. 167, 9 Sup. Ct. 566, 32 L. Ed. 895, the court say: 

"By 'the matter In dispute' Is meant the subject of the litigation, the 
matter upon which the action is brought and issue is joined, and in relation 
to which, if the issue be one of fact, testimony is taken." 130 U. S. 175, 9 
Sup. Ct 569, 32 L. Ed. 895. 

In Security Co. v. Gay, 145 U. S. 123, 12 Sup. Ct. 815, 36 L. Ed. 
646, the question before the court was whether the amount involved 
exceeded $5,000, the amount necessary to confer at that time juris- 
diction on the suprême court. The facts were that the plaintiff in 
error had recovered $9,725.66, while it claimed to be entitled to $12,- 
155, or $2,429.34 more than the amount recovered. The action was 
one under the peculiar practice prevailing in the state of Georgia to 
foreclose a mortgage, but could not settle the title to the mortgaged 
premises, which could only be judicially determined by an action of 
ejectment after a recovery in an action on the debt, and it was there 
held that the amount involved was the différence between the sum 
recovered and that claimed, and that the jurisdiction of the court must 
be determined by the amount involved in the particular case, and 
not by any contingent loss which may be sustained by either one 
of the parties through the probative effect of the judgment, however 
certain it may be that such loss will occur. See, also, Troy v. Evans, 
97 U. S. I, 24 L. Ed. 941 ; Town of Elgin v. Marshall, 106 U. S. 
578, I Sup. Ct. 484, 27 L. Ed. 249; Zinc Co. v. Trotter, 108 U. S. 
564, 2 Sup. Ct. 875, 27 L. Ed. 828 ; City of Clay Center v. Farmers' 
Loan & Trust Co., 145 U. S. 224, 12 Sup. Ct. 817, 36 L. Ed. 685. 
In the last-cited case the court held that when, in an action to re- 
cover an installment of rent, the judgment is for less than $5,000, 
the suprême court is without appellate jurisdiction, although the judg- 
ment involved the existence and validity of the contract of lease, and 
thus indirectly an amount in excess of the jurisdictional lirait. 

The Arkansas statutes under which this action is brought contain 
the following provisions (chapter 70, Sand. & H. Dig. Ark.) : 

"Sec. 3449. The writ of possession speclfied In the foregoing section shall 
not be executed In any case unless the plaintiff or some person In his behalf, 
shall exécute to the offlcer havlng the writ, a bond with sufflcient surety to 
be approved by such officer, In a sum at least double the value of two years' 
rent of the property specifled in the writ, which value shall be ascertained 
by the oath of one or more wltnesses to be sworn and examined by such 
offlcer." 

"Sec. 3452. Upon the receipt of such writ and obligation before requlred, 
the sherifl or other ofHcer shall forthwith proceed to exécute such writ by 
ejecting from the premises named therein the défendant or any servant, 
agent or employé, of his or any other person who shall hâve received or en- 
tered Into the possession thereof after the issuance of such writ, and by de- 
livering the possession thereof to the plaintiff or his authorized agent, and 
by summoning the défendant to appear and answer to the action according 
to the terms of such writ. Provlded, if the défendant shall désire to retain 
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possession of such premlses, he shall slgnify the same to the ofBcer, who 
shall glre the défendant flve days In whlch to exécute a bond In an amount 
equalto the bond given in such action by the plaintiff, with suJHcient surety 
to be approved by such oificer, conditloned that he will deliver possession of 
the premlses to the plaintiff, if the plaintiff recover in the action, and satisfy 
any judgment the court may render against hlm in the action. If such bond 
be glven and delivered as above required, the offlcer shall leave the posses- 
sion of such premlses with the défendant, and shall return such bond with 
the wrlt Into court." 

"Sec. 3458. If, upon the trial of any action under this act, the finding or 
verdict Is for the plaintiff, the court or Jury trying the same shall assess 
the amount to be recovered by the plaintiff for the rent due and withheld at 
the time commencement of suit and up to time of rendering judgment, or 
the value of the use and occupation or of the rents and profits thereof during 
the time the défendant bas unlawfully detained possession, as the case 
may be, and damages for withholding the same, or the damages to whlch 
sald plaintiff may be entitled on aecount of the forelble entry and detainer 
of such premlses, and thereupon the court shall render judgment in favor of 
the plaintiff for the recovery of such promises, and for any amount of re- 
covery that may be so assessed, and If possession of the premises has not 
already been delivered to the plaintiff under the wrlt first issued, shall 
cause a writ of possession to be issued eommanding the offlcer to whom di- 
rected to deliver to the plaintiff, the possession of the premises, and to levy 
of the goods, chattels, lands and tenements of the défendant the amount 
of recovery that may hâve been assessed as aforesald, together with the 
eosts, or in case possession has already been delivered, shall award the 
plaintiff exécution as In case of judgment In personal actions. 

"Sec. 3459. In case the flndlng or verdict is for. the défendant the court 
shall give judgment thereon with costs and for any damages that may be 
assessed In favor of the défendant and shall also Issue a writ of restitution, 
directed to the shoriff, to cause the défendant to be re-possessed, to whlch 
shall be added a clause eommanding the sheriff to levy of the goods, chattels, 
lands and tenements of the plaintiff the damages assessed in favor of the 
défendant with costs. If the flndlng and judgment be in favor of the de- 
fendant, but from any cause, he be not entitled to the re-possession of the 
promises at the time of judgment, then the writ of exécution shall only be 
for the damages and costs that may be awarded hlm, and in ail cases where 
judgment Is rendered, either against the plaintiff or défendant for any 
amount of recovery, damages or costs, judgment shall also be rendered 
against his sureties in the bond given under the provisions of this act. 

"Sec. 3460. In ail cases of forelble entry and detainer, and forcible and 
unlawful detalners, when the défendant gives bond to retain possession of 
the lands and premises mentloned In tlie wrlt and déclaration in cause as 
provided by law, it shall be lawful for the plaintiff to introduce before the 
jury trying the main issue in such action évidence showing the damage he 
may hâve sustained in being kept ont of possession of said lands and 
premises, and the jury, if they flnd the issue for the plaintiff, shall at 
the same time assess what damages, if any, the plaintiff has sustained in 
being kept ont of possession by the défendant, and the court shall render 
judgment restorlng the property to the plaintiff, as now prescribed by law, 
and shall also render judgment against the défendant and his security in the 
bond for damages as found by the jury, as well as the cost of suit." 

"Sec. 3463. In trials under the provisions of this act, the title to the 
premlses in question shall not be adjudicated upon or given in évidence, 
except to show the right to the possession, and the extent thereof." 

"Sec. 3465. Neither the judgment nor anything in this act shall bar or pre- 
clude the party Injured from brlnging his action of trespass or ejectment or 
other action against the aggressor or partj' offending. 

"Sec. 3466. The preceding sections of this act shall extend to and compre- 
hend ail estâtes, whether freehold or less than freehold." 

The resuit of this action cannot, except contingently, affect the 
title to the premises, as the statute expressly provides that "the title 
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to the premises in question shall not be adjudicated upon or given 
in évidence except to show the right of possession, and the extent 
thereof" (section 3463); the object of the statute, as construed by 
the suprême court of the state, being "to restore possession forcibly 
taken or unlawfully detained, without regard to ownership or title 
to the property." McGuire v. Cook, 13 Ark. 448. Nor can the action 
be maintained unless the relationship of landlord and tenant exists 
between the parties. Dortch v. Robinson, 31 Ark. 296; Necklace 
V. West, 33 Ark. 682; Mason v. Delancy, 44 Ark. 444; McCauley 
V. Hazlewood, 8 C. C. A. 339, 59 Fed. 877; Sanders v. Thornton, 
38 C. C. A. 508, 97 Fed. 863. The action being one to détermine 
merely the right of possession at the time of the institution of the 
suit, regardiess of the ownership or title, the value of the right of 
possession alone must détermine the amount involved, with such actual 
damages as the complaint shows the plaintifï can recover under the 
statute in this action. Bank v. Hoof, 7 Pet. 168, 8 L. Ed. 646; Trans- 
fer Co. V. Pendergrass, 16 C. C. A. 585, 70 Fed. 2 ; Harris v. Barber, 
129 U. S. 366, 9 Sup. Ct. 314, 32 L. Ed. 697; Willis v. Banking Co., 
167 U. S. 76, 17 Sup. Ct. 739, 42 L. Ed. 83. How is that value 
to be ascertained? The lawmaking power of the state, in provid- 
ing for the bond to be given by the plaintifï before the writ of pos- 
session can be executed, or by the défendant to retain the possession, 
of the possession a sum double the value of two years' rent of the 
premises in controversy. Section 3449, supra. It is true the court 
may require a larger bond, but that would only be done if the alléga- 
tions in the complaint show that the party deprived of the posses- 
sion would be entitled, as actual damages, to recover a larger amount 
than double the value of two years' rent of the premises. The action 
may be for the possession of a valuable farm with a crop on it ready 
for gathering, or there may be other spécial reasons why the rental 
value would not be a proper measure of damages; but nothing of 
the kind is alleged in this complaint. The court would, therefore, 
not be justified to require in this case a larger bond than double the 
value of two years' rent, which in this case would be $1,200, the value 
of the premises for two years, according to the allégations of the com- 
plaint, being $600. There is no reason why the court should not, 
by analogy, adopt this rule for the purpose of determining the value 
in controversy for jurisdictional purposes. The amount plaintifï could 
recover in this action, if the possession is retained by the défendant 
until the final détermination of the cause,— which it is hardly reason- 
able to suppose would last in the trial court more than two years, — 
would be $600. Should an appeal be taken from the judgment of thjs 
court, a supersedeas bond would hâve to be executed by the défend- 
ant, which would cover ail damages sustained while the case is pend- 
ing in the appellate court. The nine-months rent claimed to be due 
at the time the suit was instituted would amount to $225, leaving $375 
of the penalty of the bond for any other actual damages the plaintiff 
may sufïer by reason of being deprived of the possession of the prem- 
ises. In no event can it be said that under the allégations of the 
complaint the amount in controversy can exceed $2,000. 

The demurrer to the jurisdiction of the court must therefore be sus- 
tained. 
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INTERSTATE SAYINGS & LOAN ASS'N OF MINNEAPOLIS 
V. BADGLET et al. 

(Circuit Court, D. Oregon. Aprll 29, 1902.) 

No. 2,711. 

1. Savings and Loan Associations— Mobtgaoes—Fobkolosurk—Complaint— 

Equitt. 

A complaint by a savlngs and loan association to foreclose a mortgage 
was without equlty, where it appeared that in order to procure the loan 
the mortgagor was requlred to subscribe for stock, and that the with- 
drawal value of the stock, plus the premlums paid by the mortgagor, 
etc., more than equaled the face of the loan, and that the interest paid 
on the average balance due ou the loan amounted to about 12 per cent. 

2. Same— What Law Qovbrns in DBTBRMiNiNa Whethek Complaint Has 

Equitt. 

Whether the complaint was wlthout equity was not determinable by 
the laws of the state where the associatiou was organlzed, but according 
to the law of the forum. 

Carey & Mays, for plaintiff. 
William Reid, for défendants. 

BELLINGER, District Judge. Thîs îs a suit to foreclose a mort- 
gage given to secure a loan or advancement made by the plaintifï 
Company, a savings and loan corporation organized under the laws 
of Minnesota, to the défendants; On the 27th of January, 1893, the 
défendants, at Portland, Or., applied for 35 shares of plaintifif's capital 
stock, of the par value of $100 per share. At the same time the de- 
fendants also applied for a loan of $3,500 upon certain real property 
in Portland, and ofïered to pledge the stock applied for as an addi- 
tional security for the loan. Thèse applications were accepted, and 
the following note was given by the défendants to the plaintifï: 

"No. 294. Nonnegotiable First Mortgage Note of the $3,500.00. 

Interstate Savings & Loan Association of Minneapolls, Minn. 

"Minneapolis, Minn., Feb. 4th, 1893. 
"In considération of the sum of thirty-flve hundred dollars ($3,500.00) this 
day loaned to me as a member of the Interstate Savings & Loan Association, 
Minneapolis, Minn., upon thirty-flve shares of stock now held and owned 
by me in said association, as evidenced by certiflcate of stock No. 7,183; 
Now, therefore, I, the undersigned, hereby promise and agrée to repay to 
said Interstate Savings & Loan Association on or before the maturity of 
sald stock the sum of thirty-flve hundred dollars ($3,500.00), with interest 
thereon at the rate of six per cent, per annum, and seven per cent, premium 
per annum, both interest and premium payable monthly on or before the 
twentieth day of each month, commencing January twentleth, 1893. It is 
agreed that this note is made with référence to and under the laws of the 
State of Minnesota, articles of incorporation, and by-laws of said association. 
Principal, Interest, and premium payable in current funds at the ofiice of 
the said Interstate Savings & Loan Association, Minneapolis, Minn. And I 
further agrée to pay ail taxes or assessments which may be levled or as- 
sessed to the holder of this note on account thereof. And in case suit or 
action is instituted to collect this note, or any part thereof, to pay such 
further sum as the court may adjudge reasouable as attorney's fées in said 
suit or action. Clara Badgley. 

"Clara Elbertson." 
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A certificate for 35 shares of stock was issued to the défendants 
as of February i, 1893, and was transferred by them to the company 
as of February 18, 1893. The mortgage in suit was executed as of 
the date of the note, February 4th. 

Among the conditions of the stock subscription was one by which 
the défendants were required to pay monthly 60 cents upon each 
share of stock until such shares became matured or were withdrawn. 
Thèse payments were required to be made monthly in advance at 
the same time the monthly payments of premium and interest were 
made. In default of this monthly payment, the shareholders were 
liable to a fine of 10 cents per share. It was further provided that 
after 84 payments had been made the certificate holders should hâve 
the option of continuing payments until the stock reached maturity, 
of discontinuing payments, allowing those already made to remain 
until the stock matured by the accumulation of eamings, or of with- 
drawing from the association, receiving ail payments made as dues, 
and ail eamings credited thereto, less any indebtedness on the part 
of the member to the association, and less 2 per cent, required to be 
deducted for the contingent fund. On the argument of the demurrer 
it was assumed by both parties that 84 payments of interest, pre- 
miums, and monthly stock installment payments had been made. The 
agreement of the parties, as has been seen, required thèse payments 
to be made on or before the 2oth of each month, beginning January 
20, 1893; and the allégation as to default is that the défendants hâve 
failed to make any of the payments provided for "after the ist day 
of March, 1900." If there was no default until after March, 1900, 
the monthly payments for January and February of that year must 
hâve been made, making 86 payments. The complaint allèges that 
the amount of the Iqan, less the withdrawal value of the certificate of 
stock, is $2,129.40 ; the withdrawal value of the certificate being cred- 
ited at $1,370.60. To this amount there is added $14 paid by plaintifï 
on an insurance policy upon the property covered by the mortgage 
in suit. 

The défendants demur to the complaint for want of equity, and upon 
the ground that it appears from the complaint that the amount in con- 
troversy is not sulificient to give the court jurisdiction. 

One of the stipulations in the certificate is as follows : 

"Shares In this certificate may be withdrawn at any time on ten (10) days' 
notice, and the holder shall receive ail amounts paid In as dues on stock, 
less any Indebtedness on the part of such member to the association, and 
Interest In addition at the rate of four (4) per cent per annum, computed on 
the average time of the investment, If the stock Is six (6) months old; five 
(5) per cent If one year old; six (6) per cent If two years old; seven (7) 
per cent if three years old; elght (8) per cent. If four years old; nlne (9) 
per cent If flve years old; ten (10) per cent. If six years old; and ail the 
eamings If seven (7) years old. Such interest will only be allowed up to the 
last pay day precedlng date of withdrawal notice. AU shares shall be 
withdrawn when matured." 

By this stipulation the withdrawal value of shares is defînitely fixed. 
In no case can such value be less than the amount paid on the stock. 
There is no reason why the withdrawal value of shares assigned to 
the company, to be applied on the loan or advancement, should be 
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other or less than the value to which the party is entitled under this 
stipulation. Without the interest computed on the average time of 
the inyestment, or anything on account of earnings, the withdrawal 
value of thèse shares as fixed, upon the basis of 84 payments, is $1 ,764. 
K there hâve been 86 payments, as must be assumed from the alléga- 
tions of the complaint, the crédit must be $1,806 plus ail the earnings. 
This leaves a balance of $1,694 due, without taking account of the 
monthly premium payments, which aggregate. $1,755.80, or of earn- 
ings. Thèse premium payments are not applied in réduction of the 
principal of the loan. They are not interest payments, nor are they 
installment payments on stock, both of which are otherwise provided 
for. According to the conditions printed in the stock certificate, thèse 
payments are profits to be apportioned to the shares in good standing. 
If so, then they are made to be repaid to those who make them ; yet 
nothing is credited to the défendants on this account. What has be- 
come of this $1,755.80, or what is to become of it? Is it to be a 
gratuity to the company ? Is there to be no crédit for it on the debt, 
or in estimating the value of the stock to be applied on the debt ? It 
is apparent that the stock was to provide an additional security, or a 
bonus, or an exceptional rate of interest for the loan. The form of 
the transaction does not aflfect its character. The applications for 
the loan and stock are of even date, and are manifestly parts of a 
single transaction. It was a loan transaction, in which a large sum 
of money in excess of interest and crédits was exacted from the bor- 
rowers in the guise of "premiums." The stock was subscribed for 
merely to qualify the défendants to become borrowers. It was trans- 
ferred to the company, nominally to secure the loan, but really as a 
means of securing installment payments on the debt in advance of 
its maturity. The by-laws of the company require borrowers to pay 
interest at 6 per cent., and a premium of 7 per cent, per annum. The 
application for the loan contains this agreement: "And we agrée 
to pay interest on said loan at the rate of six per cent, per annum, 
and a premium of seven per cent, per annum, payable monthly in ad- 
vance." According to this, the premium was to be paid on the loan. 
If premiums paid by borrowers are to accumulate for division among 
stockholders, the stockholders must ail be borrowers, to prevent un- 
just discrimination between them, and such is undoubtedly the fact. 
The stockholders in this association are borrowers, and nothing more. 
It is argued that the contract in this case must be enforced, if it is a 
lawful contract, under the laws of Minnesota, where the complainam 
company is organized. But it must be remembered that the company 
cornes into court, invoking the aid of its equity jurisdiction, and in 
ail such cases "the court of equity refuses its aid to give to the plain- 
tif! what the law would give him, if the courts of the common law 
had jurisdiction, without imposing upon him conditions which the 
court considers he ought to comply with, although the subject of the 
condition should be one which the court would not otherwise enforce." 
This, Pomeroy says, is a universal rule governing the courts of equity 
in administering ail kinds of équitable relief in any controversy where 
its application may be necessary to work out complète justice, i 
Pom. Eq. Jur. § 385. The principle of this rule is that a court of 
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equity sliould refuse its aid in the enforcement of an unconscionable 
demand, although the right claimed is one recognized by the law, 
and is one against which equity would not grant affirmative relief. 
The court merely refuses its aid when the relief sought is inéquitable. 
Is the relief prayed for équitable? This question is not determined 
by the législation of the state where the plaintif! company is organ- 
ized. The législation of a particular state may make that lawful which 
is against conscience, but it cannot make it enforceable in courts of 
equity without its jurisdiction. The défendants hâve more than paid 
the principal of the advancement, and they hâve paid interest monthly 
in advance at the rate of 6 per cent, per annum._ If allowance is made 
for the advance monthly payments applicable on the principal of the 
debt or advancement, the avcrage principal due during the period in 
question bas been a fraction below $1,750, so that the interest paid on 
what was actually due bas been at the rate of about 12 per cent. In 
equity, this is ail the complainant is entitled to receive on the advance- 
ment made. 

The demurrer is sustained, and the bill of complaint dismissed, at 
complainant's cost. 



ftEADIISG INS. 00. V. EGELHOFF (AMERICAN INS. CO. OF NOBTH 
AMERICA et al., Interveners). 

(Circuit Court, W. D. Missouri, W. D. April 5. 1902.) 

No. 2,395. 

1. Equity — Findings op Mastbr — Review. 

The findlng of a master as to the value of a stock of goods before 
and after a flre, made on a careful and impartial review of conflicting 
évidence, will be accepted by the court unless manifestly erroneous. 

s. Same. 

Where it appears from the report of a master, which is not eon- 
tradicted, that neither party requested a flnding on a particular matter, 
but the same was virtually walved, the court will not, on exceptions to 
the report, refer it back to hâve such finding made. 

8. Insurance— Ihterest on Amodnt of Loss— Date of Commencement. 

Under a provision of insurance policies that "the loss shall not become 
payable until 60 days after notice, ascertalnment, estimate, and satis- 
factory proof of the loss herein required hâve been recelved by this 
Company, including an award by appraisers, when appralsal has been 
required," where thcre has been no appraisal by arbitrators, the loss 
becomes "due and payable" 60 days after proofs of loss, within the 
meaning of the Missouri statute flxing the time from which a claim 
arislng on a written contract shall draw interest.i 

4 Same— Valdation op Goods— Procbeds dp Sai.e at Auction. 

An insured who, pending efforts at an arbitration to détermine the 
damage to goods by fire, against the protest of the insurance companies, 
proeeeds to sell such goods at auction, cannot insist that the companies 
are concluded as to their value by the amount realized. 

In Equity. On exceptions to master's report. 

Fyke, Yates & Fyke, for complainant. 

Frank Titus and Wallace & Wallace, for défendants. 

1 See Insurance, vol. 28, Cent. Dig. |' 14M. 
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PHILIPS, District Judge. This cause, after oral argument by the 
respective counsel, has been submitted, on exceptions filed by each 
party to the findings of the spécial master. I hâve read with care 
the report of the master, and find that he has presented with singular 
clearness and impartiality a synopsis of the évidence, and has care- 
fully reviewed the conflicting testimony of the witnesses; and I am 
unable to say that his déductions therefrom are not well warranted. 
In a matter of conflicting évidence, especially touching the value of 
a stock of goods like the one in question, before and after a fire, 
the conclusions thereon reached by the master should not only be 
entitled to great weight on review by the court, but should be ac- 
cepted, unless manifestly erroneous. Especially should this rule be 
adhered to where it is apparent, as in this case, that the master has 
applied to the évidence careful considération and an impartial judg- 
ment. Taking ail the facts into considération^ his estimate of the 
actual damages to the stock of goods, resulting from the fire, seems 
well sustained by the proofs ; and I am unable to discover any such 
false déductions ïrom the testimony, taken in its entirety, as should 
demand a disturbance by the court of the master's findings. 

It is urged by counsel for respondent that the master failed to 
make a spécifie finding as to which of the parties was in fault for the 
failure to proceed with the arbitration. Waiving any considération 
of the question of law as to whether or not the terms of the policy 
respecting the submission to arbitration is so compulsory that a fail- 
ure, or even refusai, of one of the parties to consent to an arbitration 
would authorize the other to proceed ex parte with the sélection of 
an arbitrator, so as to bind absolutely the defaulting party by the 
appraisement of such arbitrator, it ought to be a sufhcient answer 
to this contention of respondent to say that the master states in his 
report that "at the hearing and argument of the case.by counsel the 
issues were narrowed down substantially to the question of the amount 
of damages sustained by the respondent, ail other issues raised by 
the pleadings being virtually waived. Neither complainant nor re- 
spondent has asked for a report by the master with respect to the 
failure of the appraisement provided for in and by the policies of 
insurance, or a finding of fact as to whether the complainant or re- 
spondent was at fault in that matter. Neither party has asked for a 
ruling by the master as to the exceptions taken to the testimony of 
the witnesses bearing on the question of appraisement and the con- 
duct of the parties in that connection." On the hearing of thèse ex- 
ceptions nothing was presented to the court in contradiction of this 
finding by the master in such form as to warrant the court in saying 
it was incorrect. Furthermore, it is apparent to the court from réf- 
érences to, and quotations from, certain letters addressed by counsel 
for the insurance companies to the respondent, pending the efforts to 
eflfect an arbitration, that the complainant, up to the time of the sale 
of the goods at auction by the respondent, was expressing a willing- 
ness to proceed in the arbitration by selecting other appraisers after 
the failure of those theretofore selected to agrée or proceed. It is 
also apparent to the court that, after a certain stage in thèse negotia- 
tions and efforts, the correspondence between the parties passed under 
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the dictation of counsel, who were seeking, by diplomatie refinement, 
to get the better of each other by self-serving statements in anticipa- 
tion of probable litigation. After the parties thus lead the master 
to infer that they did not insist upon any finding upon such issue, 
the court does not feel called upon, in passing upon the exceptions, 
to refer the matter back to the master on such technicality. 

At the argument on the exceptions, it was suggested by respondent's 
counsel that the évidence shows there were $1,200 worth of goods 
insured which were totally destroyed by the fire, and it is insisted 
that the master failed to take this fact into considération in the esti- 
mate of damages. It is true that the master does not in his report 
advert directly to such évidence, if it existed. But it is obvions enough 
that if such fact existed the master's finding of the amount of dam- 
ages necessarily includes such loss. His report shows that he made 
an ascertainment of the value of the goods on hand at the time of 
the fire, and their value after the fire; so that in this estimate the 
respondent had the benefit of the value of the entire stock of goods 
on hand just before the fire, which necessarily included the $1,200 
worth destroyed; while the value of the goods actually left on hand 
after the fire showed the amount of loss. If the $1,200 worth of goods 
had not been wiped out by the fire, there would hâve been a corre- 
sponding greater quantity on hand to be added to the appraisement, 
which would, to that extent, hâve lessened the amount of damages 
to be awarded by the master, in his findings, to the respondent. 

Exception is taken by complainant to the amount of interest award- 
ed by the master on the damages assessed. The statute (Rev. St. 
Mo. 1899, § 3705) in force at the time of the loss in question pro- 
vides that "creditors shall be allowed to receive interest at the rate 
of six per cent per annum, when no other rate is agreed upon, for 
ail moneys after they become due and payable, on written contracts, 
and on accounts after they become due and demand of payment is 
made." The policy of Insurance being a contract in writing, pro- 
viding for the payment by the insurer of loss resulting from fire, in- 
terest is allowable thereon after the amount of the loss became due 
and payable. The policy itself provides that "the loss shall not be- 
come payable until sixty days after notice, ascertainment, estimate, 
and satisfactory proof of the loss herein required hâve been received 
by this Company, including an award by appraisers, when appraisal 
has been required." 

The contention of complainant's counsel, as I understand it, is that 
the interest would not accrue until after an award by appraisers. This 
construction of the contract is not tenable. It would certainly be in- 
consistent with the attitude assumed by the complainant in this con- 
troversy that an appraisement was not a condition précèdent to the 
right of action. There was no appraisement, which means an award 
by arbitrators; and the meaning of this provision is that the loss 
would become payable 60 days after notice, ascertainment, and satis- 
factory proofs of loss ; but where the matter of loss is submitted to 
arbitrators, and award rendered, interest would not attach to the sum 
due by the insurer until after award. The master has fixed the period 
at which interest attaches as June 16, 1899. I take it that he estab- 
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lished this as the time approximately when the 60 days had run after 
proof of^loss. The court, however, is of opinion that the master is 
in error in fixing the date at June 16, 1899, at which the expense ac- 
count of $412.50 is to draw interest, found by the master to be owing 
to the respondent. As shown by the master's report, this obligation 
of the insurance companies does not arise upon any positive provi- 
sions of the contract of insurance, but is made to dépend upon a con- 
ventional arrangement between the insured and the agents of the 
insurance companies after the fîre. As such, it is in the nature of an 
accourit in favor of the respondent against the insurance companies, 
and as such, under the statute, would not bear interest until after de- 
mand. It appearing that the insured, on or about the loth day of 
July, 1899, wrote a letter, making claim for the expenses incurred in 
and about the removal of the goods, which includes the item of 
$412.50 found by the master to be the just amount to be paid to the 
insured, and it being probable that this letter was received by the in- 
surance companies in the due course of mail, by the I5th of July, 1899, 
the court fixes that date as the time of the demand, and that said suro 
of $412.50 should bear interest therefrom. 

The conclusion reached by the master, both on the facts and the 
law, respecting the contention of counsel for respondent that the in- 
surance companies should be concluded by the amount realized by 
the respondent on the sale of the goods at auction, is satisfactory to 
the court. The authorities relied upon by respondent "s counsel in sup- 
port of this contention are not applicable to the facts of this case. 

There would be both reason and authority for the contention by 
the insurance companies that the insured had forfeited any right of 
action against them on the policies by a sale of the goods without 
their consent pending the efforts at an arbitration, as the sale and con- 
version of the goods by the insured would hâve rendered it impos- 
sible to make an appraisement under the arbitration. But as the 
master has found, and I think properly, that the insured proceeded to 
sell the goods at auction against the protest of the insurance com- 
panies, it is not the law that the insured can by such sale insist that 
the price realized thereat is binding on the insurance companies. He 
sold at his péril; and it would be a travesty on justice to hold that 
this ex parte and willful proceeding on his part should eut off the in- 
surance companies from showing, under the issues in this case, what 
was the actual market value of the goods by évidence aliunde. As 
the master says in his report, the amount realized on this sale might 
be admitted as évidence for the considération of the court, but it is 
by no means conclusive. The conclusion reached by the master on 
ail the évidence respecting this issue is a reasonable one, and ought 
not to be disturbed by the court. 

Other matters raised by the exceptions and discussed by counsel 
at the hearing are satisfactorily considered and determined by the mas- 
ter in his report, and need not be further discussed by the court. 

It results that the exceptions of both parties are overruled, and the 
report of the master is approved, with the exception respecting the 
date of interest on the item of $412.50, 
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KBITH V. PARKER. 
(Qrcult Court, D. Oregon. April 29, 1902.) 

No. 2,687. 

Notes— Vabying by Okal Agrbement, 

A note promising to pay a certain sum at a certain time Is varied by 
contemporaneous oral agreement that the payée and another mlght pay 
themselves that amount out of such funds as mlght be derlved from 
opération of mines, whlch they agreed to operate if the maker dld certain 
things.i 

Snow & McCamant, for plaintiff. 

Cotton, Teal & Minor and Butcher & Correll, for défendant. 

BELLINGER, District Judge. This is an action upon a promis- 
sory note for $7,500. The defendant's answer sets out an agreement 
of even date with the note, entered into between the défendant as the 
party of the first part and the plaintifif and one Bamberger, in which 
it is recited that the party of the first part owns certain Iode mining 
claims and mill sites, consisting of two groups, which claims are desig- 
nated by their names ; that said party expects to be able to procure, 
and will do so, if able, an option to purchase the right to use and work 
an adjoining claim, called the "Wide West," and the Wide West tun- 
nel, and to durap at the mouth of said tunnel; and said party agrées 
that, if he secures such right, he will assign such option to the parties 
of the second part, who agrée on their part to extend the Wide West 
tunnel to a connection with one of the said mines before mentioned, 
named the "La Bellevue," and will further construct a raise from the 
Wide West tunnel to a certain tunnel in the La Bellevue group, and 
make certain other improvements of like character, Connecting said 
Wide West tunnel with others of the claims mentioned. Upon the 
completion of the work the first party agrées to convey to each of 
the second parties an undivided one-third interest in the properties 
mentioned, subject to a payment of $50,000 to the first party out of 
the net proceeds resulting from the opération of the mine or its sale. 
The second parties were not obliged to pay said sum otherwise than 
as it might be derived as aforesaid from the mine. It is alleged that, 
in order to induce Parker, the défendant, to enter into the agreement 
mentioned, the plaintifï, Keith, advanced to said défendant $7,500, 
for which the note in suit was given. It is further alleged that the 
note and agreement were parts of one transaction ; that it was further 
agreed between the parties that the $7,500 for which the note was 
given should be payable only out of the first proceeds of the opéra- 
tion or sale of the mining claims described in the agreement, and not 
otherwise, and that the plaintifï acted in the transaction, and holds 
the note in question for himself and Bamberger jointly ; that the sec- 
ond parties represented and promised that a sum more than sufficient 
to pay the note would be realized from the mines within six months 
from the date of the agreement, and that the note was given by the 
défendant only on the condition that such sum would be realized 
within said time. Plaintifï moves to strike out such parts of the an- 

1 See Evidence, vol. 20, Cent Dig. { 1800. 
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swer as allège that the note sued on was to be paid out of the pro- 
ceeds of the mines, and not otherwise, and that it is held by plaintiff 
for himself and Bamberger jointly. 

I conclude, contrary to the opinion heretofore rendered upon this 
motion, that the eiïect of the averments in question is to vary the 
terms of the note upon which recovery is sought. If so, thèse mat- 
ters are not admissible as a défense. The rule is established that a 
contemporaneous verbal agreement cannot be proved to vary or con- 
tradict a written contract. Bûmes v. Scott, 117 U. S. 585, 6 Sup. 
Ct. 865, 29 L. Ed. 991. The authorities to this effect are numerous. 
By the written agreement the défendant promised to pay $7,500, with 
interest, six months after date. According to the matter pleaded, he 
did not promise to pay anything, but agreed that the payée and Bam- 
berger might pay themBelves that amount out of such funds as might 
be derived from the opération of certain mines, which the plaintifï 
and Bamberger agreed to operate provided the défendant performed 
certain conditions précèdent to such opération. There was a written 
agreement between plaintifif and Bamberger on the one part and the 
défendant on the other, contemporaneous with the note, which sets 
forth in précise terms the obligations and the duties of the parties 
as to the opération of the mines and the payment of the $50,000 ex- 
pected to be derived therefrom. There is a conclusive presumption 
that, where the parties hâve thus explicitly set forth the terms and 
conditions upon which they hâve agreed, they hâve stated what they 
intended, and it is inconceivable that they intended something to the 
contrary of what they hâve thus stated. Any other rule than that 
adopted would render written contracts and obligations worthless. 
In the note sued on, the maker authorizes the payée to pay the note 
out of the first net proceeds of the mine, and he states that when 
the note is thus paid the parties of the second part to the mine con- 
tract are to be credited with the amount upon the $50,000 payment 
which they were required to make out of net proceeds of the mine, 
and not otherwise. Now, if the $7,500 was to be repaid only out of 
the $50,000, it became, in eflfect, an advance payment on the $50,000, 
and there was no reason why the note should hâve been made. In 
such case Parker was entitled to keep the $7,500, and Keith and 
Bamberger were required to pay $50,000, less the $7,500 advanced. 
In other words, according to the averments in question, Parker was 
not required to repay the $7,500. He was merely entitled to receive 
out of the net proceeds of the mine that much less than he would 
otherwise receive. Under such an agreement Keith and Bamberger 
were required to pay $7,500 out of their own pockets and $42,500 
out of the mine, although the contemporaneous written mining agree- 
ment says that the $50,000 was to be paid by the second parties out of 
the net proceeds of the mine, and that they were not personally obli- 
gated to pay it out of their own pockets. So that the matter alleged 
not only varies the obligation of the promissory note, but it opérâtes 
to change the efïect of the written agreement between Parker on the 
one part and Keith and Bamberger on the other, set out in the answer. 

The motion to strike out is allowed. I see no reason to change 
the ruling heretofore made as to the counterclaim, and the demurrer 
as to that is sustained. 



EVANS V. QOKMAIÎ. 399 

EVANS V. GOKMAN. 

(Circuit Court, E. D. Arkansas, E. D. May 9, 1902.) 

No. 107. 

1, Courts— Fédéral Courts— Jurisdiction—Injdnction—Restraint of Judi- 
ciAL Sale. 

Under Rev. St. § 720, prohibiting the fédéral courts from enjolning 
proceedlngs In state courts, which is declaratory of a rule of comity, a 
fédéral court bas no power to enjoin a sale of estate lands ordered by 
the Arkansas probate court to pay judgments agalnst the estate; such 
court, under Const Ark. art 7, f 34, being a court of record havlng ex- 
clusive jurlsdlction of the estâtes of deceased persons, the lands of 
which estâtes, under Sand. & H. Dlg. Ark. § 80, are estate assets, subject 
to the payment of debts; and this Is true even though the injunction 
suit is ancillary to a suit to set aslde such judgments for fraud, com- 
menced after the sale has been ordered. 

8. Adminibtrators and Executors— Sale of Estate Propertt— Suit to En- 
join— Parties. 

Judgment credltors of an estate are Indispensable parties to a suit to 
enjoin the admlnistrator from selllng estate real property for the pay- 
ment of such judgments. 

8. Same— Parties— MisjoiNDER. 

Where the jurlsdictlon of the fédéral court to grant an Injunction is 
based on a dlverslty of citizenship, the omission of a necessary party, 
who cannot be made a party without defeating the jurlsdlction of the 
court, requlres a dismissal of the cause. 

In Equity. On application for temporary injunction. 

The défendant objects to the grantlng of the temporary Injunction upon 
two grounds: First, that It cornes wlthln the inhibition of section 720, 
Rev. St.; and, second, that the blll is demurrable also upon the ground 
that the judgment creditors are not made parties to this bill, although they 
are indispensable parties. The bill allèges that the complainant, William 
ïï. Evans, is a citizen and résident of the state of Missouri, and that the 
défendant, Henry P. Gorman, is a citizen and résident of the state of Ar- 
kansas; that the complainant, one of the heirs at law of Hiram Evans, 
deceased, heretofore filed in this court a bill of complaint agalnst William 
N. Wilkerson and Thomas H. Ohllton, charging that a certain judgment of 
the probate court of St. Francis couiity, Ark., allowing a clalm of about 
$4,000 in favor of said parties agalnst the estate of Hiram Evans, deceased, 
vsras obtalned by fraud, and through consplracy and collusion wlth one 
James Evans, the then admlnistrator of said estate, and is therefore illégal 
and invalid In equity, and is a lien ui>on complalnant's Interest aë heir at 
law of said Hiram Evans, deceased, in the real estate described in said bill, 
in which bill the complainant asked that the judgment of said probate 
court be set aside and held for naught It Is also alleged that the time in 
which the défendants are required to answer has not yet expired, and they 
hâve not entered appearances thereto. It Is also alleged that, after the filing 
of the blll above referred to by the complainant, Mary E. Jackson, Nannie 
A. Hoshall, and Saille J. McDaniel, who are also heirs at law of the said 
Hiram Evans, deceased, and equally Interested wlth complainant in the real 
estate described in said bill, filed thelr original bill of complaint in this court 
agalnst George M. Taylor and several other parties, alleglng that the said 
défendants, by fraud, collusion, and consplracy between themselves and 
wlth one John Evans and .Tames Evans, admlnistrator of the estate of Hiram 
Evans, deceased, procured judgments in the probate court of St. Francis 
county, Ark., allowing against the said estate certain clalms aggregating 
about $3,000, which claims are alleged to hâve been the debts of said John 
Evans, and not of said Hiram Elvans, deceased. and to hâve been contracted 
long after the death of said Hiram Evans; and in said bill it Is alleged that 
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the said Judgments. were whoUy beyond the Jurlsdiction of sald probate 
court to render, and It was àsked tUat sald Judgments be set aslde, and de- 
elared not to be a lien on tUe real estate described thereln, whlch Is the 
same real estate described In complainant's blU above referred to; that the 
blU of Mary B. Jackson and others Is stUl pendlng, and the time withln which 
the défendants are required to answer has not yet expired, and they hâve not 
entered thelr appearances thereto. Complainant adopts the allégations of 
the blU last referred to, and allèges thelr truthfulness. The blll further al- 
lèges that the said James Evans, administra tor of the estate of Hiram 
Evans, deceased, dled on or about the 23d day of December, 1896, without 
havlng fully settled said estate, and that at the time of hls death he had 
In his possession Personal assets belonging to said estate to the amount of 
about $10,000; that thereupon the sald probate court appointed the de- 
fendant, Henry P. Gorman, admiulstrator de bonis non of sald estate, who 
duly Qualifled, and has been acting ever since, but he has whoUy failed to 
pursue and rècover the aforesald personal assets belonging to said estate 
in the hands of James Evans, admlnistrator, at the time of his death; that 
about the 21st day of July, 1897, and before the matters complained of in 
the bills of complainant and Mèry E. Jackson and others were known or 
dlscovered, the said Gorman presented his pétition to the probate court of 
St. Francis county, wherein he erroneously averred that by reasoh of the 
Judgments allowing the claims chargea to be illégal and fraudulent in the 
bills above referred to there was not sufflcient Personal property in his 
hands to pay said judgments, whereupon the said probate court granted 
hlm an order aûthorizing him to sell the real estate described in the bills 
of complainant and Mary B. Jackson and others, which action of the probate 
court became by the law of the state a Judgment, and beyond the control 
of sald court af ter the expiration of the term at whlch it was rendered, and 
could not be altered, amended, or vacated; and that none of the heirs at 
law of the sald Hiram Evans, deceased,. being parties to said proeeedings, 
could appeal from said judgment, or hâve a writ of certiorari thereon. It 
is further alleged that no sale was ever made under said judgment of the 
probate court, and on the 15th day of January, 1900, the said Gorman pre- 
sented a pétition asklng the probate court to name another day for the sale 
of said real estate, and said court granted said pétition, and designated 
Wednesday, June 4, 1902, and that the défendant is now preparing to make 
the sale on that day, and wlll do so unless he is restrained and enjoined: 
that the said probate court was without authority to entertaln the pétition 
or make the order of sale, for the reason that the said claims were created 
long after the death of the said Hiram Evans, deceased; and that the order 
of sald probate court made on July 21, 1897, was procured wholly by false 
and fraudulent représentations, and Is, therefore, nul! and void. It is alleged 
that there is now In the hands of the défendant, as admlnistrator, more than 
sufflcient money, or Its équivalent, to fully pay ail claims and demands 
against said estate of Hiram Evans, deceased, other than those mentioned 
in the bills of complainant and Mary E. Jackson, Nannie A. Hoshall, and 
Saille J. McDanlel, above referred to, whlch are alleged to be fraudulent, 
flctitious, and vold, and that, If the issues of said bills be determined in 
favor of complainants thereln, a sale of said real estate wlll be unnecessary, 
and the cost of making the sale will be a needless expense and charge 
aga,lnst said estate, and will operate to diminish the Interest of complainant 
in the assets thereof; and that such sale wlll cast a cloud upon the title 
of complainant and the other heirs at law in the real estate mentioned, 
and will hinder and embarrass them in recovering the same, and wlll resuit 
in a multiplieity of suits, and cause them other irréparable Injury and 
damage, for which they can hâve no adéquate remedy at law; and that the 
probate court of St. Francis county cannot, under the law of the state, 
entertaln any complaint which the complainant may address to it The 
prayer of the blll is that, pending the détermination of the bills heretofore 
flled by the complainant and Mary E. Jackson, Nannie A. Hoshall, and Saille 
J. McDaniel, the said défendant, as admlnistrator, be temporarlly enjoined 
from selling or attempting to sell any part of the lands in controversy under 
thé order of the probate court of St. Francis county; and that upon final 
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hearing of said blUs, If the Issues be decided In favor of the complalnants, 
that sald temporary Injunction be made perpétuai and absolute, 

G. B. Webster and J. R. Beasly, for complainant. 
Norton & Prewitt and R. W. Nicholls, for défendant. 

TRIEBER, District Judge. Under our system of government, ac- 
tions in which there is a diversity of citizenship between the plaintifif 
and défendant may be prosecuted either in the state or national 
courts. While both courts are practically governed by the same rules 
of law, yet, having been created by difïerent sovereignties, they are 
foreign to each other. Thèse courts are of equal dignity, and possess 
concurrent jurisdiction. Upon principles of comity, and to prevent 
an unseemly confiict between thèse courts, the second congress of the 
United States, by way of amendment to the judiciary act of 1789, 
enacted that no writ of injunction shall be granted by a national court 
to stay proceedings in any court of a state. Section 5, Act March 2, 
1793 (i Stat. 335). This provision, with some amendments, which are 
not material to this action, has been in fuU force ever since, and is sec- 
tioîi 720 of the Revised Statutes. As a matter of fact, this act is 
merely declaratory of a rule of comity which has governed courts 
from time immémorial. In Peck v. Jenness, 7 How. 612, 624, 12 L. 
Ed. 841, the court say: 

"It is a doctrine of law too long establlshed to require a citation of au- 
thorlties that, where a court has jurisdiction, it has a right to décide every 
question which occurs In the cause, and, whether its décision be correct or 
otherwlse, Its judgment, till reversed, Is regarded as binding In every 
other court; and that, where the jurisdiction of a court, and the right of a 
plalntlff to prosecute hls suit In It, hâve once attached, that right cannot 
be arrested or taken away by proceedings in another court. Thèse rules 
hâve thelr foundation, not merely in comity, but on necessity; for, if one 
may enjoln, the other may retort by injunction, and thus the parties be 
wlthout remedy, belng llable to process for contempt in one if they dare to 
proceed In the other. Neither ean one take property from the custody of 
the other by replevin or any other process, for this would produce a conflict 
extremely embarrasslng to the administration of justice. In the case of 
Kennedy v. Earl of Oassilis, Lord Eldon at one time granted an Injunction 
to restrain a party from proceeding in a suit pendlng in the court of sessions 
of Scotland, which, on more mature reflectlon, he dlssolved, because it was 
admltted. If the court of chancery could in that way restrain proceedings 
In an Independent foreign tribunal, the court of sessions might equally 
enjoln the parties from proceeding in chancery, and thus they would be 
unable to proceed In either court. The fact therefore, that an Injunction 
issues only to the parties before the court, and not to the court, is no évasion 
of the dlfflculties that are the necessary resuit of an attempt to exercise that 
power over a party who is a litigant in another and independent forum." 7 
How. 624, 625, 12 L. Ed. 841. 

Of course, it does not apply to suits commenced in the state courts 
after proceedings had been instituted in the national courts. Dietzsch 
v. Huidekoper, 103 U. S. 494, 26 L. Ed. 497; Fisk v. Railroad Co., 
10 Blatchf. 518, Fed. Cas. No. 4,830. It is a rule of universal appli- 
cation, even in the absence of a statute, that, between courts of con- 
current jurisdiction, the court which fîrst acquires jurisdiction of 
the controversy or of the res should be permitted to retain it until 
the controversy is decided, and the res discharged from its control. 
116 F.— 26 
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Mr. Justice Campbell, in speaking for the suprême court in Taylor 
V. Carry], 20 How. 583, 15 L. Ed. 1028, said : 

"It forms a recognlzed portion of the duty of this court to glve préférence 
to such princlples and methods of procédure as shall serve to concUiate the 
distinct and independent tribunals of the States and of the Union, so that 
they may co-operate as harmonious members of a Judicial System coextensive 
witb the United States, and submltting to the paramount authority of the 
same constitution, laws, and fédéral obligations." 20 How. 595, 15 L. Ed. 
1028. 

The authorities on this question are so numerous, and there is so 
little conflict among them, that it is unnecessary to make copious quo- 
tations from them, or cite many of them. A few, which are most in 
point, will sufEce. Ableman v. Booth, 21 How. 506, 16 L. Ed. 169; 
Buck V. Colbath, 3 Wall. 334, 18 L. Ed. 257; Haines v. Carpenter, 91 
U. S. 254, 23 L. Ed. 345 ; Dial v. Reynolds, 96 U. S. 340, 24 L. Ed. 
644; Covell V. Heyman, m U. S. 176, 4 Sup. Ct. 355, 28 L. Ed. 390; 
Bank v. Stevens, 169 U. S. 432, 18 Sup. Ct. 403, 42 L. Ed. 807; U. S. 
V. Parkhurst-Davis Mercantile Co., 176 U. S. 317, 20 Sup. Ct. 423, 
44 L. Ed. 485 ; Gates v. Bucki, 4 C. C. A. 116, 53 Fed. 961 ; Phelps v. 
Association, 50 C. C. A. 339, 112 Fed. 453; Whitney v. Wilder, 4 
C. C. A. 510, 54 Fed. 554. 

Probate courts in the state of Arkansas are constitutional courts 
of record, with exclusive jurisdiction over the estâtes of deceased per- 
sons. Article 7, § 34, Const. Ark. Upon the appointment of the 
administrator by the probate court, ail the personal estate of the intes- 
tate immediately vests in the administrator as the agent of the court, 
and for the payment of debts the statute specially provides that "lands 
shall be assets in the hands of the executor or administrator and 
shall be deemed in their possession and subject to their control for the 
payment of debts." Section 80, Sand. & H. Dig. Ark. 

In Whitney v. Wilder, supra, it was sought by the legatee to enjoin 
an administrator, acting under the authority of the probate court 
of Louisiana, from distributing funds tb the heirs at law, but the cir- 
cuit court of appeals for the Fifth circuit, reversing the court below, 
held that : 

"The prohibition of thls statute [section 720, Hev. St] extends to ail cases 
over which the state court first obtalns jurisdiction, and applies not only 
to Injunctlons almed at the state court Itself, but also to parties before the 
court, its offlcers or litigants therein." 

In Haines v. Carpenter, supra, Mr. Justice Bradley, speaking for 
the court, says : 

"In the first place, the great object of the suit is to enjoin and stop Htlga- 
tion in the state courts, and to bring ail lltigated questions before the circuit 
court. This is one of the things which the fédéral courts are prohiblted 
from dolng. By the act of March 2, 1798, it was declared that the writ of 
injunction shall not be granted to stay proceedings in a state court This 
provision is repeated In section 720, Rev. St., and extends to ail cases except 
where otherwise provlded by the bankrupt law." 91 U. S. 257, 23 U Ed. 346. 

Counsel for the complainant insist that the rule established in John- 
son V. Waters, m U. S. 640, 4 Sup. Ct. 619, 28 L. Ed. 547; Arrow- 
smith V. Gleason, 129 U. S. 86, 9 Sup. Ct. 237, 32 L. Ed. 630 ; Mar- 
shall V. Holmes, 141 U. S. 589, 12 Sup. Ct. 62, 35 E. Ed. 870; Robb v. 
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Vos, 155 U. S. 13, 15 Sup. Ct. 4, 39 L. Ed. 52, — permits this court to 
grant the relief prayed in the case at bar, but a careful examination 
of thèse cases and those following them will show that they were ail 
bills to annul judgments or decrees of state courts on the ground 
of fraud, after they had been disposed of by those courts. In none of 
those cases did the court violate any rule of comity, nor was an injunc- 
tion allowed in any of them except Marshall v. Holmes, and in that 
case the injunction was to restrain the défendant from enforcing the 
judgments fraudulently obtained. That injunction was only granted 
after the state court had rendered its final judgment, and the défend- 
ant, the judgment créditer in the state court, was the only one who 
could hâve executed them. The judgments having been held void by 
the fédéral court sitting in chancery, he was enjoined from issuing 
exécution thereon ; but in the case at bar it is the court which orders 
its agent, the administrator, to make the sale, and the entire matter 
is within the jurisdiction and under the control of the probate court of 
St. Francis county. 

But it is urged that the bill charges that the judgments of the pro- 
bate court, to pay which the administrator has been directed to sell 
the lands, were fraudulently obtained, and without jurisdiction, and 
that the other bills described in this bill were filed to set aside thèse 
judgments, and that this bill is merely ancillary to prevent a sale of 
the lands while the other actions are pending and undetermined. AH 
the facts now set up in this bill existed and were known to complain- 
ant at the time the original bills were filed. It is conceded that, had 
this injunction been asked in the original bills, it could not hâve been 
granted ; but it is ingenuously urged that, this court having obtained 
jurisdiction on the original bills to set aside the judgments of the 
probate court, it may now, in this proceeding, grant the injunction as 
ancillary to the other bills, for unless the administrator, it is urged, 
is restrained from selling the lands until the other suits to annul the 
fraudulent judgments are determined, there will be nothing left for the 
complainant, if it should fînally be determined that the judgments of 
the probate court were void, and should be set aside. Courts cannot 
assume jurisdiction by such indirect methods. A litigant cannot 
split up his cause of action in this manner for the purpose of confer- 
ring jurisdiction which otherwise would not exist. Courts of equity 
détermine ail matters known at the time the suit was instituted in one 
controversy, and, if no jurisdiction exists when the bill is filed, it can- 
not be conferred by resorting to the filing of an ancillary bill and set- 
ting up facts existing and known to exist at the time the original suits 
were instituted. Perhaps, if the order of the probate court, directing 
the administrator to sell the real estate of the intestate for the pay- 
ment of thèse debts, had been made after the filing of the original 
bills in this court, and after this court had obtained jurisdiction, the 
resuit might hâve been différent; but as the bill in the case at bar 
does not show such a state of facts, it is unnecessary to détermine that 
question. 

As to the other question raised by the demurrer to the bill, — that 
the judgment creditors, for the payment of whose judgments the lands 
are ordered to be sold by the administrator, are indispensable par- 
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ties, — that must aiso be sustained. The administrator is merely a 
naked trustée. He is the agent of the court in winding up the estate 
of the deceased. The judgment creditors for whose benefit this land 
is to be sold are the real parties in interest, and therefore are indis- 
pensable parties. How can this court pass upon their rights without 
having them before it ? Would that not be depriving them of property 
without, due process of law, within the constitutional inhibition? It is 
settled that a court of equity can render no decree without having ail 
necessary parties before it ; and if, as was admitted in the argument, 
those creditors cjnnot be made parties without depriving the court 
of jurisdiction on account of their citizenship, the bill must be dis- 
missed. Shields v. Barrow, 17 How. 130, 15 L. Ed. 158; Barney v. 
Baltimore, 6 Wall. 280, 18 L. Ed. 825 ; Cole Silver Min. Co. v. Vir- 
ginia & G. H. Water Co., i Sawy. 685, Fed. Cas. No. 2,990 ; Alexan- 
der V. Hornor, i McCrary, 634, Fed. Cas. No. 169. 

The demurrer to the bill must be sustained, and the injunction re- 
fused. 



HAFFNER et al. v. CEANE et al. 

(District Court E. D. New York. February 18, 1902.) 

1. Négligence— Pkima Facib Evidence— F ai.ling of Vkssei. in Dey Dock. 
Where it Is shown tliat a yacht wliich was very sharp In form, and 
others of simllar construction, had been frequently and safely raised 
and lowered on dry docks, held in position only by blocks, without 
shoring, the falling and injury of such vessel as she was being lowered 
from a dry dock in which she had been placed for repairs, and when 
Bupported by blocking, is prima facie proof that she was negligently 
placed or handled by the owner of the dock, who owed the duty of 
ordinary care and skill in the premlses; and such proof must be met by 
évidence of some unusual or abnormal condition existing, to exonerate 
hlm from liablllty for the injury. 

?* SAMK— EVIDENOB CONSIDERKD. 

Evidence considered, and lield InsuSiclent to support the claim of the 
owners of a dry dock that the falling of a vessel supported thereln by 
blocking resulted from the giving way or springing of her plates, or to 
overcome the presumption of négligence arising from libelants' évidence. 

In Admiralty. Action to recover damages for injury of vessel in 
dry dock. 

James J. Macklin, for libelants. 

McKenzie & Beebe (Robert D. Benedict, of counsel), for respond- 
ents 

THOMAS, District Judge. The yacht Wanda, on the respondents' 
sectional dry dock at Brooklyn, that she might be painted, fell to star- 
board, as the dock was lowered to discharge her. For the injury re- 
ccived, the libel is filed. The respondents' duty was to use the care 
that a good business man, skilled in the vocation, would observe under 
the same circumstances. The Wanda was very sharp in form, and the 
respondents' care required due considération of the fact. The évidence 
shows that the Wanda and two other vessels, known as the "Glen Iris" 
and "Wilbur," were similar in shape, and that each of thèse vessels had 
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frequently and safely been raised and lowered on dry docks in New- 
York, held in position only by blocks, without the additional précaution 
o£ shoring, and that, as regards the Wanda, this had been donc but a 
few months before. Hence the first conclusion is that the use of shores 
was not distinctly necessary, nor customary, and that the employment 
of proper skill and care in blocking was suiÉcient to protect the vessel. 
The next necessary conclusion is that, inasmuch as the Wanda and 
similarly sharp vessels usually are protected by proper blocking, with- 
out the précaution of shoring, the fall of the Wanda in the présent in- 
stance indicates that the respondents' blocking or handling failed in 
the resuit that usually skilled and careful blocking efïects. From such 
history, standing alone, it should be inferred that the respondents were 
négligent. This inference may be drawn in the présent case, not from 
the sole fact that the Wanda fell, but because she fell when she and 
others similarly shaped had stood safely. To stand when properly 
blocked and lowered is the normal condition, and indicates the resuit 
of due care and skill ; hence her fall is an abnormal resuit, and indicates 
lack of due care and skill, in the absence of unusual conditions. This 
inference would not shift the burden of proof , for the burden does not 
shift. Certain facts présent make a prima facie case for the libelants, 
which the respondents must meet, but the necessity of producing a 
prépondérance of évidence remains with the libelants. Therefore the 
next inquiry is, were there other conditions présent that should defeat 
the inference of négligence? Is the évidence in this regard produced 
by the respondents outweighed by the évidence of the libelants, who 
hâve the burden, as well as the benefit, of the inference above stated, 
and of such other évidence as sustains the charge of fault? The re- 
spondents oiïer évidence which tends, to some degree, to establish that 
the respondents used due care in ascertaining the kind of blocks that 
had been used in raising the Wanda by another person in the spring of 
the same year, when she stood safely ; that they carefuUy and skillfully 
adjusted such blocks ; that they used similar diligence in lowering her ; 
and that the fall was caused by the weakness of the ship's plates which 
received the pressure of the blocks. Notwithstanding the évidence of 
the respondents' witnesses that the blocks were fitted properly, and 
that us'ual and due care was employed in handling, the fact of the fall, 
when she should not hâve fallen if due care and skill had been em- 
ployed, disputes and outweighs the évidence of the witnesses that such 
care was used, in the absence of other proven cause. But it should be 
kept in mind that this conclusion is not justified if it appear that some 
abnormal condition was présent in the ship that would not allow prop- 
erly fitted blocks to be usually effective. This brings the considération 
to the respondents' contention that plates gave way and caused the 
fall. The learned advocate for the respondents contends that the 
weight on the plates broke or depressed them; that this caused suf- 
ficient jar on the blocks to start them, and thereupon push them to the 
side of the dock; hence the fall of the vessel was permitted. The 
argument rests upon three premises : (i) The breaking or denting of 
the plates before the fall; (2) the conséquent jarring of the vessel 
against the blocks ; (3) finally, the thrusting away of the blocks by rea- 
son of such jar. Of thèse three premises, the last is certain, viz., the 
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upper blocks were pushed away towards the side of the dock; but 
whether this was effected in the first instance by a jar from the plate 
breaking or indenting, or from the giving way of the dogging on the 
blocks, or other cause, dépends upon the inferences to be drawn from 
the évidence. The alleged évidences that it was caused by the break- 
ing or yielding of the plates are thèse: (i) The plates were thin, 
corroded, and feeble in strength ; (2) the dépressions and cracks in the 
plates were at, or in proximity to, the place where the blocks had 
rested when the vessel was in position ; (3) the blocks were not in the 
holes where the wounds were, as they would hâve been if they had been 
caused by the bringing up of the vessel at the end of the fall, for the 
diver was able to place patches over the cracks in the plates, without 
any raising of the vessel from the position where she brought up ; (4) 
there were no other blocks on the dock on which the vessel fell. This 
argument is that feeble plates were found broken or indented at or near 
by the places where the blocks were fitted, but no blocks were found 
covering the breaks after the vessel fell, as would hâve been the case 
had the vessel fallen on the blocks. 

Consider the alleged insufEciency of the plates, under the proper 
rule, that the respondents were entitled to assume that the plates were 
sufïîcient to withstand the pressure that would corne on suitable block- 
ing, with the vessel properly handled. The vessel had been raised with 
a list of the dock to port (that is, towards the gâtes that let in the 
water), and she was lowered with the list to starboard, whereupon she 
fell. The respondents gave évidence tending to show that the list 
of the dock to port was a few inches, which remained during the 48 
hours the vessel was on the dock previous to the attempt to lower her, 
and that in lowering the port list was overcome, and that a similar or 
perhaps somewhat larger list was given to starboard, and that the 
port and starboard list was that usually présent in raising and lowering. 
The libelants' évidence is that the starboard list was greater, by a foot 
or more, than that described by the respondents' witnesses. Assum- 
ing that the respondents' évidence is correct, — and it is certainly equal 
in probative force to that of the libelants, — the vessel was blocked upon 
an even keel, with an incline of the dock to port, and she was lowered 
with a similar incline to starboard. That is, the uneven pressure on 
the port blocks was changed to the starboard side, with what abrupt- 
ness may only be conjectured from the nature of the maneuver and the 
manner in which it was done. However, it is shown that vessels are 
usually and safely raised and lowered with a similar or greater list. It 
is argued that the port plates were strong enough to withstand the 
uneven pressure upon them, and the starboard not, although in March 
or April, 1899 (the accident was on October 24, 1899), 37 new plates 
had been distributed on both sides of the vessel, and ail deemed un- 
suitable by the examiner had been taken out. Yet upon the présent 
trial he stated that the plate shown him was not a proper one to stay. 
Nevertheless the fact remains that in the previous March or April, with 
the same plates, and with what is said to be the same kind of blocking, 
the vessel was raised and lowered safely. In considering this question, 
it should be observed that the port plates were not subjected to the 
strain caused by the changing of the list from port to starboard. She 
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was raised upon the port lîst, and when the change was made to star- 
board the strain was transferred to the starboard side in such a manner 
that the vessel herself probably to a slight degree listed with référence 
to the dock. The strength of the plates, and the pressure thereon, 
was the subject of conflict. There was expert évidence that the plates 
were insufficient and improper for the purpose of raising the vessel, but 
there are two items of évidence that point to the truth with greater dis- 
tinctness than do the mère opinions of witnesses. One of the plates 
was produced in court and submitted to respondents' witness Quinn, 
who stated that, at the request of the respondents, he had made an ex- 
amination of the vessel's plates after she had been raised in position 
on the dock after the accident ; that he made with his hammer a hole 
m one of her plates (that he did break through a plate over the coal 
bunker in strake D is established) ; and that her plates were generally 
in unsuitable condition for hauling, although, unlike respondents' other 
witnesses, he testified that, in the case of a vessel as sharp as the 
Wanda, if a dock had a starboard list of four inches, he would not 
hâve regarded bilge blocks as sufïîcient support, irrespective of the 
condition of the plates. But the opportunity was presented of testing 
the plate produced (Exhibit E), inasmuch as the witness had his testing 
hammer, and the record shows as follows : 

"Q. What do you consider the size of thla plate, In thickness? A. I can 
tell you mlglity quick. Q. Do you think you could tap that with a hammer? 
A. Yes, sir. Q. Do it. (Handlng the plate to the witness.) A. Glve me two 
books. Hâve you two books hère? I will show you the sound of it in a 
second. (Striklng the plate with the hammer many times.) Q. I want you 
to break it? A. Oh, I can very easUy do that. (Hammering the plate very 
hard.) That will bend there. See that? Q. Would it break it in two? A. 
If that was in position I would break it through, if it was fast" 

The fact was that he pounded repeatedly with great vigor upon the 
iron, and could not break it. Thereupon he gave many blows upon the 
edge of the plate, and, after much efïort, revealed the bright, clear 
edge of the steel. This attempted démonstration was a complète fail- 
ure, and very unfavorable to the respondents, in view of the évidence 
of Lassoe, to which attention will now be called; for an important 
inquiry is, what pressure was brought to bear upon thèse plates, and 
lîow much were they able to withstand ? The évidence of ail the wit- 
nesses is to the effect that the principal weight comes upon the keel, 
even when there is a list to the extent shown in the présent instance. 
Lassoe stated that, with a foot list to starboard, "the keel would sus- 
tain the greater part, — probably over 95 or 96 per cent. The bilge 
blocks would get the downward and outward pressure." Lassoe also 
gives the foUowing évidence : 

"By the Court: Q. Supposlng the dry dock is 64 feet wide, and there is 
a list to starboard of 6 Inches; how much would the Wanda list? A. Do 
you want it in degrees? Q. No; in inches. How much would she list? A. 
»/s2 of 8 inches. Q. Suppose the Wanda was listed over on the dock, wo 
will say, a couple inches, when the vessel was hauled out or raised, and 
was blocked there suitably, and in lowering the dock it tipped 6 inches to 
starboard. Would that shift the position from port over to starboard on the 
blocks? A. It will hâve less inclination to starboard; that is, a few inches 
less. First she was hauled up with 2 inches list to port; then in lowering 
you give her 6 inches list to starboard. Q. Give the dock 6 inches? A. Well, 
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the dock haâ 2 Inehes at flrst, and In docking the ship it will be upright 
there. Q. I want to know if, on a change of the dock from 2 inehes to 
port to 6 to starboard, it will cause any misfit on the blocks? A. No; I don't 
see it, because the ship will follow the dock. Q. Then as she went over to 
starboard the ship would not change her position on the blocks? A. Not on 
the blocks. Q. Can you state, with the Wanda listed to starboard 2 incbes, 
how mucb outward pressure it would bring on the blocks? A. I would hâve 
to know the weight of the Wanda. I suppose it is about 200 or 250 tons. 
If it Is 250 tons, and she listed 2 Inehes to starboard— Her beam is 18 
feet It was 2 inehes in 9 feet. Then really the diameter would be 18 feet, 
and the circuniference 56. One-quarter of that is 14 feet. That is a quarter 
of a clrcle. And the 2 inehes is i/84 part of the weight of the Wanda, and 
there would corne on the bilge blocks, on the 5 blocks, i/g* part. If she was 
350 tons, that wlU be about 3 tons, — about that. i/84 part would corne on 
the 5 blocks. At 45 degrees there would be only an outward pressure of 
one-half of that again, and at 45 degrees one-half of that would be an out- 
ward push of % of % of a ton on the block outward. Q. On each block? 
A. On each block. And that is about % of a ton. Q. So the question Is 
whether each plate was strong enough to stand the pressure of % of % 
of a ton? A. Xes, sir. That is s/io of a ton. Q. Do ail thèse blocks rest 
up closely against the side of the vessel? A. Yes, sir; if they fit. Q. As- 
snming tiiey fit falrly well? A. Yes. Q. Then with 5 blocks what would 
be the pressure, supposing they are built up 5 feet, — I mean per square inch 
on the blocks? A. Are they 8-inch wide? Q. 8 by 12? A. It is only 
where they are In contact. It will be about 7 pounds to the inch. Q. In 
your opinion, could the plates that you saw where the break was bear 
that pressure to the square inch? A. The métal is what we call 'rotten.' 
If you put it in a testlng machine, It won't show at ail in places where it 
is pitted by corrosion, so it is hard to tell. It will give in the weakest 
point. If it had been a new plate, it should hâve been a mark exactly the 
size of the bilge block, If it had been a hard substance. Q. Take the weakest 
part; would It bear that, — take the weakest plates you found? A. You 
mean the plate whlch we hâve hère? Q. Yes; take that plate? A. It 
ought to hold more. You would think so by the thickness of it, still the 
strength may be entirely out of it. Q. Taking it as you examined it, and the 
plate as you see it, the question Is whether it should bear that weight at 
the weakest point? A. It may not bear anythlng. It is very hard to tell. 
I hâve had expérience in testing material a good deal, and sometimes we 
flnd old material that has deterlorated that will give way without any 
strain, almost, on It." 

If, now, the test made by Quinn be considered in connection with 
the pressure to which Lassoe testifies, it seems unquestionable that 
the plates were far more than sufiScient in strength to withstand the 
strain put upon them. It is inconceivable that pressure so sHght could 
hâve dented or cracked the plates, and the plate produced is under- 
stood to hâve been eut from the very place where the respondent 
Alfred M. Crâne thought the fall was initiated; that is, the locality 
of the second after-bilge block. It appears from the évidence that the 
plates were about 3 feet wide, and that they were supported by frames 
21 or 22 inehes apart, and by butt straps at the ends, with the intention 
of making the strength at the butt equal to the usual strength of the 
plate at other parts. It further appears that at a point 40 feet from 
the stern there was a spot depressed some 6 inehes, but the plate was 
not broken. The fact that this dent was made without the breaking 
of the plate itself indicates a good quality of material, as Lassée stated ; 
and it is not believed that the slight pressure brought to bear upon 
that plate could hâve produced this resuit, but, rather, that it must 
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have been caused by the vessel bringing up on the dock. In this con- 
nection it may be said that while it is claimed by the respondents that 
there were no other biocks in the vicinity at the side of the vessel, ex- 
cept those used for the blockîng, the évidence is disputed by the Ubel- 
ants' witnesses, who testified that there were biocks scattered about 
the dock, and by the undisputed évidence that there were several other 
dents made on the side of the vessel, where there is no pretense that the 
supporting biocks were ; and even Crâne, one of the respondents, says 
that there were biocks about the dock hère and there, not in use, and 
that it was those biocks that made the dents, other than those alleged 
to be at the places where the biocks were placed. Moreover, the 
permanent or foundation block remained. The dent in the after part 
of the vessel, to which attention has just been called, is not entirely 
covered by the biocks, as shown in the photograph taken after the 
vessel had been raised the second time. It is true that Alfred M. 
Crâne states that the biocks used at the time of the second hauling 
were not as high as those used on the first occasion, but Walter D. 
Crâne, the other respondent, states that the biocks used on both occa- 
sions came up just the same, although he fînally stated : "I wouldn't 
swear if we put them higher or lower. I am not quite sure, but I think 
they come about the same as the old biocks." Taking this évidence 
in connection with that of the libelants, it is not proven that the biocks 
on the fîrst occasion covered this dent. Lassoe states that forward 
of this, and between the second bilge biocks, 2 and 3, there was a crack 
in the plate ; that there was a dent between biocks 3 and 4, and that 
forward of block 4 the bilge plates had parted in the butts, the rivets 
being sheared; and that the plate below was cracked in the rivet 
hole, the crack extending in three or four inches. It is possible that 
the upper part of the block might hâve reached the crack described as 
extending in three or four inches, — probably more ; but it is not prob- 
able that it reached the place where the plates had parted at the butts, 
and where the rivets were sheared. In fact, Lassoe explains that the 
parting of the plates above was not caused immediately by the pressure 
upon them, but the cause of the shearing was the strain brought on the 
rivets by extending the plate; that the pressure inward could not 
sliear the rivets ; that there must hâve been a pressure lengthwise to 
shear the rivets clear out ; and his final statement seems to be as fol- 
lows: 

"Q. Then the point where the block was must hâve been stronger than 
the butts? A. Well, yes; it is hard to tell. Q. Then if the butts were i/i«, 
re-enforced by a fish plate, that would show a pretty strong plate outside, 
wouldn't it? A. Yes, sir." 

This évidence indicates a strength in the broken plate so considér- 
able that a finding that it yielded under the pressure is inadmissible. 
This witness further said : 

"There is an indentatlon between No. 2 and No. 3 whlch shows the craclv 
in the plate in the strake, and it shows the donkey suction above which 
I stated was corroded. The plate was eorroded away in the strainer part of 
her. This photograph [AJ is the same showlng the same crack on a larger 
Bcale, between 2 and 3." 
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The witness also stated : 

"Thls photograph [B] shows No. 4 bllge block and the partîng of the 
plates to the rlght In C strake, showlng that the rivets hâve been sheared 
off, and the plate below ia cracked qulte considerably from the rivet hole 
down." 

His attention being called to the crack as shown in photograph C, 
he said there was a crack there, but that he could not identify it. The 
nature and direction of the wounds is shown by the photographs, and, 
as each of the plates is three feet in width, the relation of the blocking 
to the injured plates may be inferred, provided the évidence of the 
respondents be accepted, — that the blocks were placed in that locality. 
Nevertheless it is difficult, considering the dépressions in one place, 
the directions of the cracks in others, and the pressure that was 
brought upon them, to conclude that they were caused while the block- 
ing was yet against the side of the vessel, and before it fell, inasmuch 
as the violence of the fall was calculated to produce the same condi- 
tions. After a vessel of her weight and height of hull had fallen, the 
broken condition of her plates is a natural and proximâte conséquence ; 
and that broken condition may not be shifted to the moment when she 
began to fall, so as to be assigned as a cause of such fall, without évi- 
dence more clearly pointing to the origin of the accident than has been 
produced by the respondents. 

In reaching this conclusion, the respondents' contention has not 
been overlooked, that the cracked places were not covered by blocks 
after the falling. Such contention is not without force, even in view 
of the confîict of évidence ; but what happened while the vessel was 
falling from strain, or after she fell and before she took the position 
where she finally lay, must be known indefînitely, and the inferences 
favorable to the respondents do not overcome the stronger inferences 
to which attention has been called. It is true that the pressure upon 
the blocks would be the same as the pressure upon the plates, and that 
pressure is shown to hâve been slight. It may be argued that, if the 
pressuré were not sufficient to cause the plates to break, it would not 
be sufficient to push aside the blocks, dogged as they were ; and it is 
hère that the chief difïiculty of solving the question is found. But if 
it be determined in the fîrst instance that the plates were suiKcient, then 
the presumption of négligence, to which earlier attention has been 
called, arises, and it is necessary for the respondents to meet the same. 
It is not obligatory upon the libelants to show that the dogging of 
the blocks or the fitting of the blocks was improper. The fact of the 
fall shows the lack of care or skill in some particular. 

Pursuant to the foregoing views, the libelants should hâve a decree. 



MILNB et al. v. UNITED STATES. 

(Carcult Court, S. D. New York. Aprll 21, 1902.) 

CCBTOMS DuTiES— Classification— Charcoai. Bak Iron. 

The words "bar Iron," as used in paragraph 123 of the tarlff act of 
1897, which fixes the duty on such iron of certain dimensions, and the 
words "iron bars," as used In the last proviso of paragraph 124, which 
fixes the duty at a différent and unlform rate on "ail iron bars in the 
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manufacture of whlch chareoal Is used as fuel," must be held to mean 
the same tliing, in the absence of eyidence showlng that the term "bar 
iron" had a commercial meaning at tbe date of the passage of the act, 
and the two paragraphs must be construed together. As so construed, 
bar iron In the manufacture of whieh chareoal is used as fuel, of what- 
ever dimensions, is dutiable under the provlso. 

On Appeal by Importer from a Décision of the Board of General 
Appraisers affirming the classification for duty by the coUector of cer- 
tain importée merchandise. 

Frederick C. McLaughlin, J. P. Tucker, and W. B. Coughtry, for 
importers. 

Charles D. Baker, Asst. U. S. Atty. 

COXE, District Judge. The merchandise in question consists of 
Swedish chareoal iron returned by the local appraiser as "chareoal bar 
iron" and "chareoal iron bars," the two terms being used interchange- 
ably and being considered by the appraiser, apparently, as synonymous 
and équivalent expressions. The coUector assessed duty under para- 
graph 123 of the act of 1897, which is as foUows: 

"Bar iron, square iron, roUed or hammered, comprlsing flats not less than 
one inch wide nor less than three-eighths of one Inch thiclî, round iron not 
less than seven-sixteenths of one Inch in dlameter, six-tenths of one cent per 
pound." 

The importers protested, insisting that duty should hâve been taken 
under the last proviso of paragraph 124 of the same act, which is as 
foUows : 

"Round iron, in colis or rods, less than seven-slxteenths of one inch in 
diameter, and bars or shapes of rolled or hammered Iron, not speclally pro- 
vlded for in this act, eight-tenths of one cent per pound: provided, that ail 
Iron in slabs, blooms, loops, or other forms less flnished than iron in bars, 
and more advanced than pig iron, exeept castlngs, shall be subject to a duty 
of five-tenths of one cent per pound: provided further, that ail Iron bars, 
blooms, billets, or sizes or shapes of any kind, In the manufacture of whlch 
chareoal is used as fuel, shall be subject to a duty of twelve dollars per ton." 

The discussion at the argument narrowed the controversy to the 
single proposition, namely, is the "bar iron" of paragraph 123 included 
in the words "iron bars" of the second proviso of paragraph 124? 

The following propositions were conceded: First: That the two 
paragraphs must be read as one for the purposes of construction. 
The fact that the number 124 has, for convenience of référence, been 
placed before the words "round iron, in coils or rods," does not limit 
the proviso to those words and the words which foUow them. Sec- 
ond : That if the second proviso had used the words "ail bar iron" 
instead of the words "ail iron bars" the position of the importers could 
not be successfully assailed. Third: That there is no évidence in the 
record to show that the term "bar iron" had a commercial meaning 
at and prior to the date of the passage of the tarifif act. 

Having in mind the natural dislike of counsel to be quoted as hav- 
ing conceded any statement of law or fact, it will, perhaps, be more 
accurate, and certainly more prudent, to say that the foregoing prop- 
ositions were not seriously disputed at the argument. 

Webster defines "bar iron" as "iron in long pièces, hammered or 
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rolled out of puddle balls which hâve been made out of pîgs in a 
puddling furnace or forge." The Century Dictionary defines "bar 
iron" as "wrought iron rolled into the form of bars." There is no 
évidence in the record upon which the court can base a finding that 
there is a distinction in meaning between the "bar iron" of paragraph 
123 and the "iron bars" of the second proviso. If such distinction 
existed in trade and commerce when the tarifif act was passed it should 
hâve been shown by compétent testimony. The ordinary dictionary 
meaning of words miist govern in the absence of proof of commercial 
meaning. Starting then with the postulate that "bar iron" and "iron 
bars" mean the same thing in tariff nomenclature, there seems no es- 
cape from the proposition that the importers' contention is correct. 
They imported from Sweden iron bars made with charcoal as fuel, 
and the proviso says that "ail iron bars" so made shall pay $12 per 
ton. It is difficult to perceive why they are not within the express 
terms of the proviso. It is thought that this construction is not only 
sustained by the rules of law applicable to the interprétation of stat- 
utes, but that it is consistent with the intention of congress and the 
previous rulings of the treasury department. 

Since the argument an additional brief has been submitted for the 
respondent, but the court has been unable to find support in the rec- 
ord for many of the propositions advanced. As before stated, there 
is no évidence at ail of commercial désignation and a finding differ- 
entiating "bar iron" from "iron bars" in the language of trade and 
commerce would be absolutely without évidence to support it. On 
the contrary, the iron imported by the "Galileo" was returned by the 
appraiser as "charcoal bar iron, "/loc." And the identical merchandise 
imported by the "Consuelo" was returned by the appraiser as "char- 
coal iron bars, "/xoc" The décision in Worthington v. Abbott, 124 
U. S. 434, 8 Sup. Ct. 562, 31 L. Ed. 494, tlirows little Hght upon the 
présent controversy. The facts were difïerent and the law was différ- 
ent. The merchandise there in dispute was known in commerce as 
"nail rods," and was not known as "bar iron." The assumption that 
the court found, inferentially, that "bar iron" had a commercial mean- 
ing, does not aid the respondent, for the reason that there is no pre- 
tense that the court attempted to define that meaning. There is 
nothing in the Worthington Case which enables the court to say that 
the iron in controversy hère is not described with perfect accuracy by 
the language of the second proviso as "iron bars." 

The décision of the board is reversed. 



In re OHIN ARK WING, 

(District Court, D. Massachusetts. May 12, 1902.) 

No. 1,323. 

1. Chinésb Laboreh— Reqistration — Phoceeding to Déport — Jurisdictioiî. 

Under 27 Stat. 25, and 28 Stit. 7, providing that a Chlnese laborer 

proceeded against for remaining in the United States without being 

registered shall be talien before a United States judge, such a laborer 

was flrst taken before a commissioner, where tlie testimony was taken 
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without objection. From hls décision such laborer appealed to the Judge, 
making no objections to the findings of facts. Héld, tliat he thereby 
impliedly assented to a hearing before the judge on an agreed statement 
of facts, and the court had jurlsdiction, whether it be considered an 
original proceeding, or as an appeal from the commissioner. 
S. Sàme — Labohbk's Cbrtipicate — Inabilitt to Obtain— Mbrchant. 

Acts 1892, § 6 (27 Stat 25) as amended by Acts 1893 (28 Stat 7), pro- 
vides that a Chinese laborer found In the TJnited States without a la- 
borer's certificate shall be deported on fallure to obtain such certificate 
within a certain time after the passage of the act unless by reason 
of accident, siclvness, or some unavoidable cause, he was unable to 
secure hls certificate. A Chinese merchant, lawfully In the United 
States from 1892 to 1894, afterwards became a laborer. Held, that he 
could not thereafter be deported, since he was not able to procure a 
certificate witliin the time stated in such act; not belng at the time a 
laborer, and entitled to a laborer's certificate. 

Appeal from United States Commissioner. 

Fuller C. Smith, for Chin Ark Wing. 
William H. Garland, Asst. U. S. Atty. 

IvOWEIyL,, District Judge. The facts in this case are found by 
the commissioner as follows: 

"The défendant arrived in the TJnited States in the year 1882, and was 
employed as a laundryman during a period of nine years thereafter. Eleven 
years ago he became a merchant, and was engaged in trade during a period 
of seven years, as one of the firm doing business in Oxford street, Boston, 
antil the building In whlch the firm did business was torn down, since when, 
and during the last four years, the défendant bas been employed as a laundry- 
man, and was so employed when ârrested on the eomplaiut made in this 
case." 

The défendant first objects that jthe proceedings before the United 
States commissioner were void, because the act of November 3, 1893 
(28 Stat. 7), and section 6 of the act of May 5, 1892 (27 Stat. 25), 
provide that the Chinese laborer proceeded against shall be taken 
before "a United States judge." It is certainly a considérable stretch- 
ing of language to hold that a United States commissioner is "a 
United States judge," especially as the two are differentiated in other 
parts of the act. But section 3 of the act of 1892 seems to contem- 
plate that the commissioner shall hâve jurisdiction over ail cases aris- 
ing under the act. This practice is in favor of the défendant, who 
thus gets the beuefit of two hearings, instead of one. If the commis- 
sioner holds him, he has an appeal to the judge on both facts and 
law. If the commissioner discharges him, he is quit altogether. 
This practice has always been foUowed in this district, and apparently 
in many others. To do away with it would impose an intolérable 
burden on the judge. It has been tacitly approved by the suprême 
court in Li Sing v. U. S., 180 U. S. 486, 21 Sup. Ct. 449, 45 L,. Ed. 
634. See, also, 31 Stat. 1093. Moreover, it is doubtful if the ob- 
jection, which was not raised before the commissioner, can now be 
availed of. The défendant has been at last "taken before a United 
States judge." He has made no objection to the iînding of facts 
by the commissioner, and thus has impliedly assented to a hearing 
before the judge on an agreed statement of facts. As this is not 
a criminal proceeding, I think this court has jurisdiction to deal with 



414 115 FBDERAL REPORTER. 

his deportalîon, either as an original proceeding, or on appeal from 
the Commissioner. It matters not which. See Chin Bak Kan v. 
U. S. (decided June 2, 1902) 22 Sup. Ct. 891, 46 L. Ed. — . 

We now corne to the merits of the case. Prior to 1880 substan- 
tially ail Chinese, laborers or others, were permitted to enter the 
United States and remain there. By the act of 1882, following upon 
the treaty of 1880, the coming of Chinese laborers ta the United 
States was forbidden ("suspended"). Chinese laborers then in the 
country were not aflfected by the act or treaty. They might re- 
main in the United States without more. They might départ from 
the United States and return thereto by going through certain 
formalities. Chinese, not laborers, might remain in the United States 
without formality, and might enter the United States for the first 
time by going through certain formalities. The commissioner's find- 
ing at the hearing before me was assumed to mean that Chin Ark 
Wing's original coming to the United States was lawful, and he must 
be taken to hâve arrived hère before the act of 1882 went into effect. 
The act of 1892 required the registration within a certain time of 
ail Chinese laborers then lawfuUy residing in the United States, and 
directed the déportation of every Chinese laborer who did not so 
register, "unless he shall establish clearly to the satisfaction of said 
judge that by reason of accident, sickness or other unavoidable cause, 
he has been unable to procure his certificate, and to the satisfaction 
of the court, and by one at least crédible white witness, that he was 
a résident of the United States at the time of the passage of this act ; 
and if upon the hearing it shall appear that he is so entitled to a cer- 
tificate, it shall be granted upon his paying the cost." Ail Chinese, 
not laborers, having a right to remain in the United States, were 
permitted to register, but not required to do so. The act of 1893 
èxtended the time during which Chinese laborers might register. At 
the time of the passage of the acts of 1892 and 1893 the respondent 
was a merchant doing business in the United States, and entitled to 
remain hère without registration. True, he might hâve registered, 
had he seen fit to do so, but the government does not contend that 
any certificate he could then hâve obtained would hâve protected him 
in this proceeding. It would hâve been a merchant's certificate, not 
a laborer's. The government's contention is briefly this: Congress 
intended to exclude ail Chinese labor, except that actually in the 
United States. He who was a laborer might register and remain; 
hut he who was lawfully hère as a merchant, or as one of the other 
favored classes, could remain only upon the condition that he did 
not, by subséquent change of occupation, increase the number of 
Chinese laborers. If he became a laborer, the government contends 
he should be deported. This is not the natural interprétation pf the 
Chinese législation of the last 20 years, taken as a whole. The rights 
of ail Chinese who are lawfully in the country at any time, to re- 
main hère thereafter, are carefully preserved. That a Chinaman who 
had the right in 1892 to be hère as a laborer might remain hère 
thereafter as a laborer, and that a Chinaman who was not a laborer 
in 1892 could by no means labor thereafter in the United States, is 
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a conclusion so strange, that it should be rejeded, unless required 
by language the most unambiguoois. Section 6 of the act of 1893, 
as amended by the act of 1893, provides for the déportation of any 
Chinese laborer found in the United States without a laborer's cer- 
tificate, "unless he shall establish clearly to the satisfaction of said 
judge that by reason of accident, sickness, or other unavoidable cause 
he has been unable to procure his certificate." If this section has 
any application to Chinese persons who were merchants in 1892-94, 
but became laborers thereafter, then such persons are within the ex- 
press exception 'of the act, because they were unable in 1892-94 to 
obtain a laborer's certificate, by reason of an "unavoidable cause," 
viz., that they were not then laborers. The merchant's certificate, 
which they might hâve obtained, would, on the contention of the 
government, hâve done the respondent no good. Whether section 6 
of the act of 1892 is in its nature wholly inapplicable to the respond- 
ent, or the respondent is saved from déportation by its express terms, 
need not be determined. The authorities, though neither numerous, 
nor, for the most part, explicit, support this conclusion. U. S. v. 
Sing Lee (D. C.) 71 Fed. 680, is admitted to be in point. In U. S. 
V. Chiing Ki Foon (D. C.) 83 Fed. 143, it was held that one who 
had formerly been a merchant, but was a laborer in 1893, must reg- 
ister. The opinion of the court implies, perhaps not very strongly, 
that, if the respondent had changed his occupation after the oppor- 
tunity for registration had ceased, he could not hâve been deported. 
In U. S. V. Moy Yim (decided in the district court for the district 
of Rhode Island, April 29, 1902) 115 Fed. 652, the learned judge 
seems to assume that a bona fide merchant in 1892-94, who has 
never left the United States, does not become liable to déportation 
by becoming a "laborer." It is not necessary now to détermine if 
one who legally entered the country as a Chinese merchant after in- 
coming laborers were excluded could change his occupation there- 
after, and remain hère as a laborer. In U. S. v. Yong Yew (D. 
C.) 83 Fed. 832, 838, it was intimated that he could do so, pro- 
vided his original entry was made in good faith. But the supposed 
case is quite différent from the case at bar, in which the respondent 
entered the United States when even laborers were admitted. U. 
S. V. Wong Ah Hung (D. C.) 62 Fed. 1005, decided merely that by 
the fact of imprisonment a "merchant" was transmuted into a "la- 
borer," and it has no bearing on the case at bar. If a Chinaman la- 
boring without a certificate at the time of his arrest seeks to avoid 
déportation by setting up that he was a merchant in 1892-94, doubt- 
less "the facts should be carefully scrutinized." U. S. v. Yong Yew 
(D. C.) 83 Fed. 838. See U. S. v. Ng Park Tan (D. C.) 86 Fed. 
605 ; U. S. v. Lee Pon (D. C.) 94 Fed. 824. Hère the findings of 
fact made by the commissioner are not challenged. 
Respondent discharged. 
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THE NORDFARER. 

(District Court, B. D. New York. December 28, 1901.) 

Shipping— Ltability of Ship pok Injuky of Employé— Defeotive Appiiancbs. 
The use by a steamsliip of an ordlnary nail as a substltute for a steel 
pin in tlie machinery of a winch, the nail being much smaller than the 
pin which had been provided by the maker of the machinery, and also 
subjected to an additional straln because it dld not fiU the soeket for 
which the pin was designed, was négligence which rendered the ship 
liable for an injury to a workman resulting from the giving way of the 
nail, notwithstanding the previous use of similar nails without accident 
for 18 montbs. 

In Admiralty. Action in rem by John Bryan for personal injury. 

Francis A. McCloskey (Peter S. Carter, of counsel), proctor for 
libelant. 

Convers & Kirlin, proctors for claimant. 

THOMAS, District Judge. The Hbelant seeks to recover for per- 
sonal injuries sustained while acting as a rigger on the steamship 
Nordfarer. By means of the winch, the cargo boom was hoisting, 
while the libelant took in the slack of the line passing around 
the drum. The pin that passed through the lever and quadrant of 
the winch, to keep it in gear, proved insufïîcient. Hence the winch 
became inefïective, and the boom, unsustained, fell. The accident 
happened so quickly that the libelant's leg was caught in the running 
rope, and was carried against the hatch coaming, whereby it suffered 
a compound fracture. 

The pin is alleged to hâve had two vices contributing to the acci- 
dent: (i) It was so soft that it bent; (2) it was too small to fill the 
aperture for which it was intended, and hence was not sufifîciently 
strong. The quality of the pin was not ascertainable by inspection, 
nor by any test other than bending or otherwise trying it. It was a 
mère nail, taken from many. Others of the nails could hâve been 
tried, and the probable quality of the one in question ascertained. 
But thèse nails had been used for 18 months, and no inhérent de- 
fect in quality had developed. It may be that this would be a fair 
test of the gênerai quality of the nails, and, if they were appropriate 
in other respects, this expérience might be regarded as sufficient to 
excuse the ship from failure to make other proof of quality. But the 
nails were temporary expédients, not intended for the use to which 
they were devoted, and palpably not adjusted to the machine. The 
winch may be presumed to hâve been planned and constructed with 
such mechanical skill and completeness that each part coacted with 
the other parts, and was enabled to bear the maximum strain that 
might be demanded of it in use. Hence provision was made for a 
pin of a particular size, and that size was indicated by the aperture 
which it was to enter. Instead of employing a pièce of steel, ad- 
justed to and fîlling the place, the claimant was contented to use an 
ordinary nail, which did not fill the soeket, but allowed the lever to 
work upon the pin, thereby increasing the strain upon it. The in- 
quiry is whether the claimant could justly discard an appropriate and 
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întended suitably fitting pin, of a determined size, and insert an ordi- 
nary nail, in dimension less tiian the diameter of the hole, whereby 
it would be subjected to the free play of the lever and to additional 
burden. It is dilificult to escape the conclusion that the nail was a 
mère convenient resource, unsuited to the duty required of it, and 
obviously not contemplated in the fashioning and adaptation of the 
parts. The claimant should hâve observed what was required, for 
the mechanism was plain to see. But it is answered that sinlilar 
nails had been used for i8 months without accident. If so, this was 
due more to good fortune than merited immunity. Eighteen months 
of négligence does not establish the fulfillment of duty, but only that, 
until the time of accident, the burden had not been too great for the 
nail. 

There should be great hésitation in holding that ordinary care was 
employed in the machinery appropriated by the ship to the use of a 
stevedore, where one of the technicgl parts of the machine was absent, 
and an ordinary but insufRcient nail inserted for the purpose of per- 
forming the duty of such pin. The lack of duty is not in selecting 
a pin which was a mère nail, but in the sélection of a nail which 
from its size was not in accordance with the plan and provisions of 
the winch. Had the nail fitted closely, and had it been of good qual- 
ity, such as the nails in the présent case usually proved to be, it might 
be regarded as satisfactory substitution for the pin which the maker 
and adjuster of the machine had thought worthy of use. The winch- 
man was not ijegligent regarding any duty he owed to the libelant. 
Even if he joined negligently in the use of the pin, the ship is not re- 
lieved. 

The libelant has been seriously injured, and while he may improve, 
and may be able to perform manual labor, yet he has been for spme 
time incapacitated, and will not be normal in the future, nor will he 
be able to résume his service as a rigger. Certainly $2,650 is a rea- 
sonable compensation, and there will be a decree for that sum, with 
costs. 



THE ARTHUR M. PALMER. 

(District Coui-t, E. D. New York. February 5, 1902.) 

Collision — 8team Vessels Crossin» — Agrebmbnt bt Sigkal. 

A vessel which assents by signal that another shall cross her bowa 
cannot urge the attempted maneuver as a fault, though It results In a 
collision. 
Samb — Failukk to Kbbp Lookout. 

A steam vessel which did not hâve a proper lookout, as required by 
the rules, cannot be exonerated by the court from fault for a collision, 
unless It appears that she could not posslbly hâve avoided the accident, 
even If the lookout had been in his place.i 
Samb— Passino too Close to Pieks in Hudson River— Faildrb to Main- 
tain Lookout. 

A tug with a large and long car float on her slde was passing up the 
west slde of the Hudson river, nnnecessarily near the ends of the piers, 
which were only about 100 feet distant, when a collision occurred be- 

1 See Collision, vol. 10, Cent. Dig. § 148. 
115 F.— 27 
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. tween the float anfl àùotlier tug, whlch came otit from a slip behlnd a 
pler whlch obstnioted the vlew. The latter had no lookout except the 
pilot, who Was in tib« wiheel house, 30 f eet f rom the stem, and the tug, 
IWlth the tow, was flot seen by hlm untll he passed beyond the end of 
tliè pler. At that tlDûe he was In close quarters, wlth the tug and tow 
Only abont 160 feet awày, aiid hls àttempt to cross thelr bows as agreed 
1^ signal, whlle perhaps. the only nianenver then practleable, resulted 
iU thé coilislon. Held, tiifit the présence of a lookout in the proper po- 
sition mtght bave enabled such tug to &YWt the collision, and that both 
ttig? were Ih (ault. 

In Admiralty. Suit for collision. 

Benedict & Benedict, for libelant. 

Wing, Putnam & Burlingham, for claimant. 

THOMAS, District J^dge. On the 8th day of April, 1901, at about 
4:50 p, lîi., the tug A. G. Cheney, passing from the slip on the north 
side ôf the Delaware & Hudson toal pier, on the west side of the 
HudsOn fiyer, collided with the port corner of a heavily loaded car 
float, projecting sortie 75 feet from. the starboard bow of the tug 
Palmer. The Cheney wàs about 116 feet long, the Palmer about 95 
feet in lenigth by 22J^ feet beam, and the fîoat was 175 feet in length 
by sortie ^, feet in widtlj. The Cheney had been coaling at the pier, 
about 450 feet from the outvvard end thereof, and upon starting out- 
ward, under one bell, she blew a long whistle for the space of 10 
seconds. The pier is very much closed in, so that those in charge of 
the Cheney çould not see the vessels approaching from down the river, 
and at a p6iiit 150 feet inward from the face of the pier it is substan- 
tially closed. At a point about 417 feet east of the face of the pier 
are shàd stàkes, and it is customary for steamships coming up the 
river, botmd from and to points on the western shore, to keep to the 
west of Suçh Une of stakes. The Palriier started from Morris Canal 
basin, and made her way, at the rate of three or four miles per hour, 
agaînst a strong ébb tide. She was bbund for the West Shore dock, 
which is directly above the West Shore ferry, and that is immediately 
above the slip from which the Cheney was coming. 

From the great mass of conflicting évidence, one salient fact is easily 
selected, and becomes a starting point for further discussion, and that 
is that Ihe collision occurred about on a lirte with the north side of the 
pier, in any case not more than 25 feet northward thereof. Several 
of the important witnesses on each side put it about on the line. Will- 
mot, assistant foreman for the Delaware & Hudson Coal Company, 
stood on the end of the pier, where he had the best opportunity to 
view the situation, and he placed the point of collision about 12 feet 
to the northward of the nprth line of the pier. It is also undisputed 
that four coal boats lay on the north side of the pier, approaching to 
within S or 6 feet of the end thereof. Each boat was 92 feet long and 
14 feet wide, so that they covered a latéral space of 56 feet. The évi- 
dence of the captain and pilot of the Cheney is to the efïect that in 
coming out of the slip, which was bounded on the north by an ice 
breaker, about 1 50 feet to 100 feet from the north side of the pier, the 
Cheney kept to the north of the pier about 75 feet, and, considering 
the space occupied by the coal boats, such a distance seems to hâve 
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been necessary. The captain and the pilot of the Cheney place the 
port side of the Palmer's float loo feet ofï from the face of the pier. 
The pilot house of the Cheney was 30 feet aft of the stem, and the 
pilot States that he did net see the Palmer until his pilot house was out 
from under the pier, and that at that point he gave two short whistles, 
to which the Palmer did not respond, although the évidence of the 
Palmer is that she did respond immediately to such whistles. In any 
case, the Cheney proceeded to cross the bow of the Palmer's float, 
which was on the Cheney's starboard hand, with the resuit that the 
port corner of the bow struck the Cheney about amidships. Hence 
it appears that the Cheney amidships, while traveling about 100 feet, 
the distance of the float, plus some 28 feet, the distance the point of 
contact on the Cheney was within the pier, in ail 128 feet, went about 
75 feet southward, or at least i foot southward to 2 feet eastward, car- 
ried down the stream by the force of the tide. The pilot of the Cheney 
States that the float, at the time the two whistles were blown, was not 
more than 150 feet south of the Cheney's projected course. Hence 
the Cheney, in going 128 feet, went down nearly half the distance 
the courses of the vessels were apart. If no excuse for this shall ap- 
pear, the Cheney should be found in fault for this maneuver. It is 
obvious, and should hâve been apf>arent to the navigators of the 
Cheney, that this attempt to pass across the bow of the float was abso- 
lutely impracticable, and it appears to the court to hâve been justified 
by no safe ruie of navigation, if there was feasible alternative. 

But it is alleged by the libelant that this attempt was the only 
maneuver possible for the Cheney, for it is urged, and the contention 
is supported by the prépondérance of évidence, that there was not 
room for the Cheney to break around the canal boats and the end of 
the pier, and go under the stem of the float, and it is alleged that, 
had she attempted to reverse and back, the tide would hâve swept her 
against the coal boats, or the end of the pier, or that her bow would 
hâve struck the Palmer or the float. It is undoubted that, if the 
Palmer and her float were not farther ofï from the end of the pier than 
the distances testified by the libelant's witnesses, the Cheney was 
in very close quarters ; and while it seems to the court, knowing what 
did happen and the necessity of its happening, that an attempt to re- 
verse and back could not hâve been more dangerous, yet the pré- 
pondérance of évidence does not show that the course pursued by the 
Cheney indicated such lack of judgment in her extremity as to demand 
condemnation, provided that she was not in other respects négligent, 
and provided, also, that the Palmer was not farther ofï than heretofofe 
indicated. However, the contention of the Palmer is that she was 
just nicely clearing, by 10 or 12 feet, the shad stakes, 417 feet to the 
eastward of the pier. While the quantity of the libelant's évidence 
is greatly disproportioned to its quality, the claimant's évidence is 
not more acceptable in its quality, and its quantity is comparatively 
diminutive. Tlie libelant produces some 14 or more witnesses, who 
testify of the distance that the float was out, while the clainiant sup- 
ports his contention by the évidence of some four witnesses, ail of them 
in the claimant's employ. It is recalled that ail the witnesses for 
the libelant were in the employ of the libelant, except Willmot, who 
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was the assistant foremân of the Delaware & Hudson coal dock, and 
he had no relation to the libelant other than that as an employé of the 
Company that was furnishing the coaling facilities. 

It would not be a fair judicial conclusion to disregard the pré- 
pondérance of évidence given by the libelant, and hence it is decided 
that the float was not in her proper position in the channel. More- 
over, as the Palmer imtaediately assented to the steering signais of 
the Cheney, she may ndt complain if the indicated maneuver was at- 
tempted, although the iPalmer's évidence shows that the signais were 
not given until the Cheney was so far out that the maneuver could not, 
evén in the opinion of the pilot of the Palmer, be safely executed; 
for, whâtever its value may be, the fact should be kept in mind that it 
appears from the évidence of the libelant that she gave a long whistle 
and rëceived no response, and her claim is that she had a right to con- 
sidei^ that there were no vessels approaching in the channel. Those 
connected with thé Palrtier say that they heard no long whistle, al- 
though it appears from théir évidence that whistles should hâve been 
heard, if giv^n. 

Up tp this point there would be no difïiculty in finding that the fault 
must rest alone with the l'aimer, ùriless the further fact is of im- 
portance, that there was no compétent and sufSciently diligent look- 
out on eithër vessel. The duty bf the lookout seems to hâve been 
left entirely to the pilots of the tugs. .The arrangement of the deck 
hands on the Cheney does fiot show that any of them was keeping 
watch, or that atiy of them wàs in a position to see or did see, and the 
same is thë case with the Palmer. It is probable that the Cheney 
would answér that, hearing tio responSe to her long whistle, she had 
a right tô believe that the channel was clear, and that no lookout was 
requited in that regard, and that in any case a lookout would not hâve 
aided in prevehtihg the collision. This contention implies that a tug, 
running fôr'450 feet along; an inclosed pier, shutting ofï ail view of 
vessels approaching from db;wn stre^m, may dispense with the services 
of a lookout, othef than aipîlot pïaç^d 30 feet aft of the stem, upon the 
jiiference that the channel is clear, beçause the long whistle has not 
béen answèred. Such claim does not séem to be justified. But as- 
sume that a properly vigilant lookout had been placed in the bow of 
the Cheney, what would hâve happened? If the approach of the 
Palnier had been properly announced, could not thè Cheney hâve star- 
boarded âriddrawn to the northward, which wâs her proper course, 
and hâve avôidied the ac'cîâeht? It appears that when the pilot of the 
Cheney did see the Palnier he starbparded, jand did in fact carry his 
vessel somewhat tp port, but to what extent does not appear. But 
he was 30 feet àft of the bpw, occupied with his wheel. He was not 
a proper lookout nor suitàbly located. It is ndt for the court to in- 
dulge in spéculations as to what would hàye happened had the Cheney 
done her duty. , The fact is that she did not hâve the proper man in 
the proper place ib meet the demand, which the rule of navigation 
made tïpon her, and it seems possible, if not probable, that prompt 
notification from a lookout would hâve enabled her to swing to port 
in such a way as tP avoid the head-on blow which she received from 
the float. Such a course was préférable to what was done, or to at- 
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tempts to pass under the stern of the Palmer, and there was a possi- 
bility of success. Unless it should appear to the court that the acci- 
dent could not possibly hâve been avoided, even if the lookout was 
in his place and doing his duty, the Cheney should be regarded as con- 
tributing to the accident. Under such a rule, it is considered that the 
Cheney was culpably négligent. If tugs will go about the harbor 
without lookouts, they may not expect that the court will conjecture 
nicely what would hâve happened if a lookout had been in his place, 
doing his duty, when a collision occurred. 

The damages will be ascertained, and divided between the two ves- 
sels. 



In re WIESSNER. 

(District Court, E. D. New York. April 3, 1902.) 

Bankbuptct—Pbbpebbhcbs— Discount of Debtou's Notb. 

Where a note glven upon an account bas been discounted before ma- 
turity In the usual course of business, even wid tlie indorsement of tiie 
payée, and' the proceeds thereof hâve been applled to the debtor's ac- 
count, it should be regarded as a payaient of money by the debtor as 
of that date, provided It does not appear that the note thereaf ter came 
bacli to the payée for failure of the maker to meet the same; and the 
amount so received through the discount of the note constitutes a 
preferential paymént, which the créditer Is required tO surreuder before 
he ean prove against the estate of thé debtor In bankruptcy other item» 
of Indebtedness created prior to the discount, but does not aflfect his right 
to prove those created thereafter though before the note was paid to the 
transférée. 

In Bankruptcy. In the matter of the claim of the Ansonia Manu- 
facturing Company. 

Louis Levy, for bankrupt. 

Kenneson, Crain, Emley & Rubino, for trustée. 

Frederick W. Holden, for Ansonia Mfg. Co. 

THOMAS, District Judge. In the claim of the Ansonia Manufac- 
turing Company it appears that on October 19, 1899, the bankrupt was 
indebted to the claitnant for merchandise sold; that on November 
20, 1899, he gave a note therefor for the sum of $174.75, which was 
transferred in the usual course of business to the Ansonia National 
Bank, on December i, 1899, and was paid at maturity, March 20, 
1900. At the time of such transfer of the note to the bank, the bank- 
rupt was indebted to the company, for merchandise sold and delivered, 
as follows: November 3, $63.70; November 18, $63.70; November 
27, $67.20,— $194.60. The delivery of the note to the company was 
not a payment; but when it was discounted and transferred to the 
bank, the company parted with ail title therein, and stood in relation 
of surety to the note, and while the bank held the note the company 
had, and could hâve, no claim for the amount represented thereby 
against the bankrupt. Nevertheless, until the note was transferred 
to the bank, to wit, on December ist, it was part of an indebtedness 
owing by the bankrupt, and when claimant received the money from 
the bank it was équivalent to a payment liable to be defeated by the 
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bankrupt's failure to meet the note at maturlty; and as there was at 
the tirùe o( transfer an' iridebtedheés only for the items above men- 
tioned, sUdh payment recèived thfotigh the bank would not be regard- 
ed as a préférence, except as to them. Therefore, if nothing else 
appeared,it would be necessary to ieturn the àmount of the note be- 
fore the aboyé items, aggregating $194.60, could be proved. But on 
January '2?, igoo, thé bankrupt gave to the Company a note for 
$343.40, payable four ïùonths after date, to meet the sum of $194.60, 
made up aé 'above, and the sum of $149.80, amount of marchandise 
sold on December 2, 1899; the total àmount being $344.40. The 
trîfling différence between the note and the àmount of the bill arose 
from some adjustment of the account. This note was paid at maturlty, 
to wit, May 22d. The note was discounted to the Ansonia Bank on 
the 22d of January, 1900; and this discount liquidated, in case the note 
were finally paid, the sum of $344.40, and must be regarded as a pay- 
ment of tlrat sum as of January 22d. So that we hâve âny préférence 
created by the payment of the first note obliterated by the fact that ail 
indebtédness previous tO;the second note was paid by its discount, ex- 
cept the sum of $46.80, Jiictirred: on January i8th. HenCe the sum of 
$46,80 caîmot be prove^i without thgreturn of the amount of the sec- 
ond note. Between the sales of January i8th, inclusive, to February 
22d, inclusive, the bankrupt pufchased goods aggregating $348.75, 
for whicli he gave bis tlpte for $348.04 qn March igth. At the time 
the note was given there had been a iurther sale, to wit, on March 6th, 
of $54.60; and March ui4th of $69:33. Another note was given on 
April 26th, $279.71, at whïch time there was not only the first note and 
the merchandise represented by it unpaid, but other goods had been 
bought, and thereafter goods ; \yere bought until to and including 
May i8th. Thèse notes were never discounted or paid, and do not 
enter into the présent contention. 

It is intended to hpld hère that, wh ère à note given upon an account 
has been discounted, even with the itidbrsement of the payée, and the 
proceeds thereof hâve bèenf applied to thé debtor's account, it should 
be regarded as a payment of money by the bankrupt as of that date, 
provided it does not appear that the note thereafter came back to the 
payée 'fur. failure of the bankrupt to meet the same. What the rule 
would thenbe it is not riecessàry to décide at présent. But when a 
negotiable note is sold to' à bona fide holder in due course of business 
and before rhaturity, it ceâses t<> be ah indebtédness to the original 
créditer, and if paid by the bankrupt to a transférée cannot become 
or represent again any trajisactions between the original parties. 

Tt is concluded that the item of $46.80, of January x8, 1900, cannot 
be proved without the réttirn of the amount of the second note, and 
that ail items thereafter, beginning February 3d, may be proved with- 
out the return of any sum. 
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UNITED STATE3S v. SMITH. 

(District Court, M, D. Pennsylvûnla. Aprll 19, 1902.) 

No.l. 

1. Intebstatb Commekce— Act Regdlatinq Shipment op Game— Indictment 

FOR Violation. 

Act May 25, 1800 (31 Stat. 18T, c. 553), whlch (section 8) malies 
it unlawful for any person to deliver to any common carrier, or for 
sucli carrier to transport from one state or territory to anotlier, "tlie 
dead bodies or parts tliereof of any wild animais or blrds, wliere such 
animais or birds liave been lîilled in violation of the laws of the state, 
territory or district in which the same were killed," and which (sectiqn 
4) requlres ail packages containing such dead animais, birds, or parts 
tliereof, when sliipped by Interstate commerce, "as provided in section 
1 [3?] of this act," to be plainly and clearly marked on the outside to 
show the name of the shipper and the nature of the contents, and 
prescribés a fine for each violation or évasion of the act, relates solely to 
game which has been killed in violation of the local law; and in a prose- 
cution thereunder, whethér for a violation of the act by shipment of 
game or for an évasion by a failufe to mark the packages containing 
the same, the fact that it was so killed must be averred in the indict- 
ment and proved. 

2. Same. 

It is essential, to constitute an offense under elther of said provisions, 
that the prohibited game should either hâve been shipped or delivered to 
a carrier for shipment, and an indictment which charges the défendant 
with having prepared certain described game with intent to ship it by 
Interstate commerce, or having concealed the same in unmarked packages 
for the purpose of such shipment, in évasion or violation of the act, 
wlthout alleging delivery to a can-ier, is insuflîclent. 
8. Samb. 

It may be difflcult to deflne just what in every instance will amount 
to an évasion of the act; but it must at least be something contrived 
or done in connection with a shipment actually entered upon, and not 
one that is in mère contemplation. 

Criminal Prosecution. On demurrer to indictment. 
The following is a copy of the indictment : 

United States of America, Middle District of Pennsylvanla — ss. 

In the District Court of the United States, in and for the Middle District 
Aforesaid, at the November Term Thereof , A. D. 1901. 

The grand jurors of the United States, impaneled, swom, and charged 
at the term aforesaid of the court aforesaid, on their oath présent that 
N. S. Smith, on the 21st day of October, in the year 1901, in the said division 
of said district, and within the jurisdiction of said court, N. S. Smith, 
yeoman, did knowingly, willfuUy, and unlawfuUy prépare for transporta tion 
by Interstate commerce, With intent to sliip the same out of the state of 
Pennsylvanla, certain packages containing the bodies of dead animais, birds, 
or parts thereof, to wit, a certain package containing the body of one deer, 
certain other packages containing the bodies of fifty English pheasants, and 
certain other packages containing the bodies of fifty native pheasants (ail 
of which said animais had been taken and killed in the state of Penn- 
sylvanla)', which said packages so prepared for shipment, and with intent 
to ship by Interstate commerce from the state of Pennsylvanla to the state 
of New Tork, were not plainly and clearly marked, so that the name and 
address of the shipper and the nature of the contents of the said packages 
could be readily ascertained on inspection of the outside of said packages, 
contrary to the provisions of section 4 of chapter 553 of a certain act of con- 
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gress approved May 25, 1900, entitled "An act to enlarge the powers of the 
department of agriculture, prohiblt the transportation by Interstate commerce 
of game killed in vlolatlottpfrtocal.laws and for other purposes"; contrary 
to the fonn of tlie statute in sîïcïi cases made and provided, and against the 
peace and dlénlty of the United Stat^Si And the grand jurors af oresaid, on 
thelr oath aforesald, do further présent that the said N. S. Smith, yeoman. 
on the 20th day of October, in the year 1901, in the said division of said 
dist^ct, and withln the, jurisdiction of said court, did knowingly, willfully, 
and tinlatrfully, for the prirpi>se of evadiiig the act of congressin the foi'e- 
goiiig ,flr,st count particularly mentioned and described, plkce and conceal 
certain d^afî àhlrnals,,,,bir)ap, or pairts tlleréof, in trûnks, boxes, dressing 
cases) sfitçKels, and packagei then and tlieir in his possejssion at Glen Eyre 
statioïi !on tte EJrie Baiirôafl, In Plke Couûty, Pa., with thé intent tlius to 
carry oijer sàld ralirqàdbjr Interstate" çopanjérce from the state of Penn- 
sylvanie! '!ïnto other States, ; in vIolatioR oÉ thé provisions of section 6 of an 
act of tlaë gênerai assemblyftï Pennsylvanie approved Juné 4, 1$9T, entitled 
"An act (<>r tlie better prQt,e<i1;l(^n of gàmé and game mammals, game birds, 
song, and insectlverous birds, Uniiting the nùœber of game blrds and game 
mamnials ;to be klUed by ajiy pne person in one day or tn one season, pro- 
hlbitlng t^ sale of the gaDif and the shlpment thereofout of the state, 
and providing pénalties for the violation thereof" (Laws 1807, p. 123), the 
said dead animais, birds, oi;^^rts thereof, so plàced and concealed as afore- 
sald; the s^ld trunks, boxes, dressing cases, satchels, and packages con- 
taining the, said dead animais, birds,, or parts thereof, to wit, one deer, 
flfty BngUsh pheasants, and âfty' native pheasants (ail of which said animais 
had been taken and killed in the state of Pennsylvania), not being clearly 
marked, so that the nature of the contçnts could be readily ascertained on 
inspection of the outside df said trvinks, dreSsing cases, boxes, satchels, and 
packages, and the said| dead animais, bïrds, or parts thereof, being so 
plaëed in the varions réceptacles, aforesald; for the purpose of enabling the 
défendant abové hamed '.kecïètty to carry the same by Interstate commerce 
ovei*' the salft railroad be^orid. ' the limite of the state of Pennsylvania, in 
violation of the aforesald^ àct of the gênerai assembly of Pennsylvania, and 
In évasion and violation oi the act of congress in the foregoing flirst count 
particularly mentioned and described; contrary to the form of the statute 
In sUch case made and provided, and against the peace and dignlty of the 
triiited States. And the grand jurors afotfeaid, on their oath aforesaid, do 
further présent' that the said N. S. Smith, yeoman, on the 20th day of 
October, in the year 1901, in the said division of said district, and within 
the jurisdiction of said court, did knowingly, willfuiiy, and unlawfuily pré- 
pare for shlpment 'by Interstate commercé, and did bave in his possession 
vrtth Intent to ship by Interstate commerce,; certain packages containing dead 
animais or birds, to wit, a certain package containing the body of one deer, 
a certain package containing the bodies of flfty English pheasants, which 
had been killed In violation of the game làws of the state of Pennsylvania, 
and a cértaîii package e6ntalttlng flfty native pheasants (ail of which said 
animais had been taken and killed In the state of Pennsylvania), which 
said packages so prepared for shlpment and Intended to be shipped by Inter- 
state commerce from the state of Pennsylvania to .the state of New York 
were not then and there plalnly and cleaxly marked, so that the name and 
address of the shipper and the nature of the contents thereof could be 
reàdily ascertained on Inspection of the outside of the said package, contrary 
to the provisions of the act of congress in the foregoing flrst count particu- 
larly mentioned and described, etc., contrary to the form of the statute in 
such case made and provided, and against the peace and dignity of the 
United States. i 

W. S. Kirkpatrick and^.C. S. Bull, for dematrer. 
S. T. M. McCarrell, U. S. Atty., John S. Wise, and Robt. Snod- 
gtass, contra. 

ARCHBALD, Distrkt : Judge. This îndictment is framed iindtir 
the third and fourth sections of the act of May 25, 1900 (31 Sta^ 187, 
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c- 553), commonly known as the "Lacey Law." Aside from the 
question of the validity of that statute or the exact purpose to be at- 
tained by it, it is to be obsèrved, as a matter which lies on the surface, 
that the game that is there prohibited from being shipped from one 
State or territory to ahother is that, and only that, which has been 
killed in violation of the local law. Omitting matters of verbiage, the 
act in substance déclares that it shall he unlawful for any one to de- 
liver to any common carrier, Or for any common carrier to transport 
from one state or territory to another, "the dead bodies or parts 
thereof of any wild animais or birds where such animais or birds hâve 
been killed in violation of the laws of the state, territory or district 
in which the same were killed." As a necessary conséquence of this, 
there is no violation of the act unless the game shipped or sought to 
be shipped has been so killed, and the fact that it was is of the essence 
of the offense, and must be averred and proved. While the fédéral 
courts will no doubt take notice of the statute laws of the différent 
States with respect to the killing of game within their respective bor- 
ders, this does not do away with the necessity for declaring, as well as 
showing, that they hâve in fact been violated. If this be so, the fîrst 
and second counts of the indictmént are fatally defective. There is 
no averment whatever as to where the game there spoken of was 
killed, — whether in Pennsylvania or elsewhere; or that when and 
where killed it was killed in violation of the local law. Ail that we 
hâve is the bald statement in the one count that the défendant had 
prepared for shipment by interstate commerce out of the state, certain 
packages of dead game, without having them clearly marked with the 
name and address of the shipper and the nature of the contents, as 
required by the act ; and in the other that he had concealed the game 
spoken of in trunks, satchels, etc., without having them so marked, 
with the intent to carry them out of the state into othei- states, in vio- 
lation of the act of the gênerai assembly of Pennsylvania approved June 
4, 1897, and in évasion and violation of the act of congress in question. 
But there was no necessary vice in any of thèse acts by themselves. 
The game may hâve been innocently killed, and we must présume 
that it was until it appears otherwise. For ail that we know, it may 
hâve been killed in Canada, or some other equally irrelevant place, 
with which the facts charged are just as consistent as they are with 
anything which is prohibited. It is true that thèse counts deal with 
alleged évasions of the law, which, by the terms of the statute, are 
punishable equally with direct violations of it. But that does not 
aiïect the question. Whether it be an évasion or a violation that is 
charged, neither can exist, except the game which is the subject of 
it was killed in disregard of the local law, the prohibition of the statute 
being predicated wholely upon that circumstance. 

Nor is the second count helped out in this regard by the référence 
there found to the act of the gênerai assembly of Pennsylvania entîtled 
"An act for the better protection of game," etc. (P. L. 1897, p. 123). 
Ail the use made of this référence is to déclare that the acts of the 
défendant complained of were donc with the intent to carry the game 
out of the state, contrary to the provisions of that statute. But with 
this by itself the act of congress has no concërn. It does not make it 
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unlawful to ship out of a state dead game which the laws of that state 
prohibit from being takçn beyond itS limits, but only such game as 
lias been killed in violation of thoise i?iws. The distinction is important 
and material, and must be observed.''. Nor hâve I failed to note in this 
connection the last clause of the third section of the act, which pro- 
vides that iiothing therein shall prevent the transportation of any dead 
birds br 4piinals killed in season, "thé export of which is not prohibit- 
ed by làw in the state, territory or district in which the same are 
killed." This, it is to bé noted, is not prohibitive, but permissive. It 
is a proviso introduced oùt oî extra caution to limit and explain the 
extent to which the prèteding clause is to go, and cannot, therefore, 
be held to enlarge it.. Or, in other wôrds, we cannot reach out by 
virtue ofît, and say that, because the export of game which is not 
prohibited by the state law is thereby allowed, that which is prohibited 
is not; on jthe contrary, we must striçtly adhère to what the statute 
in express terms forbids and punishes, and that, as we hâve seen, 
relates solely to game which has beèn unlawfully killed. This disposes 
of the first two counts, and we need concem ourselves no further with 
them. 

The third count, however, remains. That charges the défendant, in 
substance, with haviog prepared for shipment by Interstate commerce, 
and havingiinhis possession with intént to so ship, certain packages, 
one cohtaiililijg; the body of a deer.r aiid the other the bodies of 50 
English phêasàhts, which, had been kîllèd in violation of the game laws 
of the state bf Pénnsylvaiiiia. It àlso speaks of a third package of 50 
native phèasants, but, as it does not state where or how they were 
killed, under the views al;"eâdy expressed no charge can be predicated 
Upon therii. "É.Ut the coiint goes on to déclare that the packages re- 
ferred to were prpparedfoç shipment, and were intended to be shipped, 
by interstate commerce from Pennsylvania to New York, without hav- 
ing been plainly and clearly marked with the name and address of the 
shipper and the nattire of the contents, so that the same could be 
readily ascertained by inspection of the outside, as required by the act 
bf congress under discussion. Dpes this charge an indictable offense 
within thé ine^ing of tHatj law? Passing by the question whether it 
is a sufEçieiît description of the offense supposed to be charged to aver 
that thé ganié spoken of was killed in violation of the state law, with- 
out specifying just what were the provisions of that law, or in what 
respect it was violated, the important thing to observe is that ail that 
is, in àny eyçrit, charged is that the défendant prepared the packages 
described for shipment, or with intentrto ship, by interstate commerce 
from Pennsylvania, where fhe game was killed, to New York, its in- 
tended destination, without having them marked as required by the 
statute. It is very clear that. this does not bring the case within the 
law. It is ,the ^hipment or delîvery for shipment which the act forbids 
and punishps ; not the intent to do so, nbr the préparation for it. Or, 
in other wbrds, it ^s the complète, and not the inchoate, act which it 
.vtndertakes to cbntrol; and we hâve no right to carry it a single step 
further. I do notmean that the game or packages must hâve been 
actually put into the vehicles by which the shipment is to be accom- 
plished. A delivery to ,^ common carrier for that purpose is made 
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unlawful, as well as the actual transportation of it. And interstate 
commerce has clearly begun, so as to bring the case within the power 
of congress to regulate, when there has been such a delivery. But 
an):thing which stops short of this not only would seem to be beyond 
the authority of congress to direct, but, what is more to our présent 
purpose, does not fall within the terms of the act by which that body 
has spoicen, which does not assume to punish the intent or the prépara- 
tion, or in fact anything else than an actual delivery to the coramon 
carrier for intended interstate transportation. 

It is contended, however, that évasions of the act are made punish- 
able equally with direct violations of it, and that is undoubtedly the 
case. "For each évasion or violation of this act" it déclares (section 
4) "the shipper shall upon conviction pay a fine," etc. It may be diffi- 
cult, and it is not necessary, to define just what, in every instance, will 
amount to an évasion ; but of this much we can be sure, and that is 
that it must be sometbing contrived or donc in connection with a ship- 
ment actually entered upon, and not one which is in mère contempla- 
tion. The statute itself suggests and seeks to guard against sonie 
which it assumes will be attempted by requiring in the section just 
quoted that "ail packages containing such dead animais, birds or parts 
thereof, when shipped by interstate commerce, as provided in section 
one [three?] of this act, shall be plainly and clearly marked, so that 
the name and address of the shipper and the nature of the contents 
may be readily ascertained on inspection of the outside of such pack- 
ages." A delivery to a common carrier of packages not so marked 
would be an évasion of the act, and punishable by it, but the mère 
préparation of them, without more, is not ; and that is ail that we hâve 
hère. The count déclares that the défendant "did knowingly, willfully, 
and unlawfuUy prépare for shipment by interstate commerce, and did 
bave in his possession with intent to ship by interstate commerce, cer- 
tain packages [describing them], which said packages so prepared for 
shipment and intended to be shipped by interstate commerce from the 
State of Pennsylvania to the state of New York, were not then and 
there plainly and clearly marked," etc. The whole subject of com- 
plaint is thus seen to be the préparation and the intent. Had the 
préparation gone on, and the intent which it manifested been carried 
out, we should hâve undoubtedly had an évasion, or an attempt- 
ed évasion, of the act, if not a direct violation of it. But the most 
that can be made out of what is so stated is an intent to évade, or the 
beginnings of an attempt, as we might say, of which the préparation 
would be évidence, but would not in itself amount to an actual évasion, 
which is alorie prohibited. It required some further step to be taken, 
by which, if carried out, the party would évade or escape the restrictive 
provisions of the act. The packages, as it is expressly declared, were 
still in the possession of the défendant, and therefore under his control, 
and out of due regard for the law, and a final considération of his duty 
in the premises, he might never hâve let them go; and yet, according 
to the contention of the govemment, although the final step had not 
been taken, he might be arrested and punished as though it had. This 
would eut ofï the locus pœnitentise which is always supposed to be open 
until the forbidden act has been actually committed, and this no con- 
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sideration of the statute, or'the purpose to be effected by ît, requîres us 
to^Mô. ' Covilû we even ^o so far as to héld that an attempt to violate 
the act mîght be cônsidèred an évasion of it, we should stiU be met by 
the fact that hefe at most there was nothing but a préparation and an 
intent, and, according to ail the authôrities, to constitute an attempt 
there must be something more, i Whart. Cr. Law, § i8i. It is to be 
observed that the first and second counts are open to the same criti- 
cism in this respect as the third, each of them merely charging the 
préparation or concealment of the game in packages for the purpose 
of shipping it, without more. It may be assigned as an additional and 
substantiàî reason for holding as before determined that they set out 
no case. 

According to the views so expressed, I am therefore clearly of the 
opinion that no évasion or violation of the act is disclosed in the in- 
dictment, and that the demurrer must be sustained. The larger ques- 
tion whether the act is a legitimate exercise of the power given to con- 
gress by the constitution to legislate with regard to interstate com- 
merce, br is merely, as charged, a national game law, thinly disguised, 
which it had no authority to pass, although fully discussed at the 
argument, I do not feel called upon to décide. Neither do I the fur- 
ther question whether— assuming the act to be valid — ^ead game 
carried in the hands, or as part of the personal luggage of the party 
who bas killed it, must bè regarded as falling within the terms of the 
act when trarisported undeir such conditions f rom state to state. Thèse 
are interestiiig and important, but I prefer to dispose of the case upon 
others, which are much more obvions. 

The demurrer is sustained, the indictment is set aside, and the de- 
fendant îs discharged from his recognizance. 



BRAISTBD V. DBNTON. 

(blstrlçt Court, B, D. New York. January 4, 1902.) 

1, ADMiKAfcTT JtmiBDicTiON— Suit FOS Whakfage— DoMESTic VbssÈls. 

A suit to recoyer wharf âge from the owner of a domestic vessel fe 
maritime In Jts nature, and^wlthln the Juriscliction of a court of admiralty. 

9. WHABVBSr-LiABiwïT FOR Wharfaqb— Ancboring IN Pkivatb Slip. 

Vessel» whlch enter and use a slip or basin belonglng to a private 
person, àrid uSed for the purpose of stprihg vessels, cannot escape the 
paymeilt bf ' wharfàge to the ownèr' by disregardlng the dock provided 
by hlm for moorîng vessels therein, and either anchoring or tying to 
another dock that has no rîght to reoeiyé ivessels floatlng in such basin, 
wheré the ownér of the vessels has notice that wharfàge will be charged. 

8. SAMB— VkS8)B:I,,SUBJï;0T TO "WHARIfAGB;— OTSTBR^FliOAT. 

A float tise^ as a réceptacle for oysters unloaded from other boats, 
which has the form of a boat and is navigable, îs subject to a charge 
for wharf ag& 

4. Samb— RatjbS' bî" WHARFAlKiB— New YoRk Statute. 

The penalty of double wharfàge rates imposed by Laws N. Y. 1897, 
e. 3T8, § 859, cjn a vessel, leaying a wharf or slip without paying the 
dues therein flxpd, when the same are demanded:, does not apply to 
vessels In the clam or oyster trade, which are separàtely provided for by 
section 860. 
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In Admiralty. Suit to recover wharfage. 

Foley & Wray, for libelant. 
Louis Ehrenberg, for respondent. 

THOMAS, District Judge. This action îs brought to recover for 
storing vessels in libelant's slip or basin. The libelant on July 6, 
1893, became the owner in fee of certain land situate in the town of 
Flatlands, on Jamaica Bay, and more particularly described in the 
deed executed by Bernard J. York, as référée, to Garrett S. Braisted, 
and recorded in the register's office of the county of Kings, in Liber 
2187 of conveyances, at page 46. Thereafter the libelant applied to 
the commissioners of the land office, and received from them a grant 
of land under water in front of and adjoining his upland, which is more 
particularly described in letters patent dated July 14, 1896, executed 
by the commissioners of the land office to Garrett S. Braisted, and 
recorded in Book of Patents No. 50, at page 64. On the land re- 
ceived from York the libelant constructed a dock, at which he was ac- 
customed to receive vessels for mooring, and for which service he was 
entitled to compensation. A dock, owned by some other person and 
herein known as the "Pearsall Dock," was constructed, the westerly 
face of which bordered upon the land under water granted to the libel- 
ant, as above stated, but such dock was not entitled to the use or 
privilèges of such water. The respondent at the times hereinafter men- 
tioned stored certain vessels in the waters thus owned by the libelant, 
either by anchoring the same, or by making them fast to the Pearsall 
dock, thereby avoiding the use of the libelant's dock established as 
stated. 

The use of the libelant's property for which wharfage is claimed is 
as follows: A vessel designated "old boat" from January i to Jan- 
uary 20, and from January 20 to January 31, 1900, inclusive, period 
of 30 days, for which libelant claims compensation at the rate of I2j4 
cents per day, amounting in ail to $3.75 ; a vessel designated "new 
boat," from January i to January 31, 1900, inclusive, 31 days, at 12^ 
cents per day, $3.87 ; a structure called a "float," from January i to 
January 31, 1900, inclusive, 31 days, at 25 cents per day, $7.75, — the 
entire claim amounting to $15.37. 'î'he boats were about 22 feet over 
ail, and about 5 feet in width, the "new boat" being i^ tons, and the 
"old boat" lyi tons. The float was 29 feet 7 inches long, 18 feet 
wide, and about 22 inches deep, and the tonnage was approximately 
eight tons. It was built with openings in the bottom to admit water, 
and sank only when fîlled with oysters from the other boats. The 
float was attached to the Pearsall dock by lines so as to give it suf- 
ficient opportunity to Hse and fall with the tide, and lie on the bottom 
at low tide, and it was the custom of the other boats loaded with 
oysters to corné in and lie on the outside of the float, when the oysters 
were culled and unloaded into the float, which having been done, 
at times the boats would lie ofï from the float on libelant's waters, 
cast anchor, and sometimes a line ran from the outlying boats to the 
float; at other times this stem line was omitted, and the boats were 
held alone by anchors. AU the boats, including the float, were used 
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in the oyster trade. The cullings from the oysters were thrown into 
libelant's waters, and accumulated on the land underlying the same. 

The libelant, previous to the times herein involved, fixed notices 
on the surrounding property, in such a manner as to come to the 
attention of. the respondent, showing that (ull wharfage would be 
charged by the libelant for the services herein involved, and demand 
by the libelant for pa3TTient of wharfage was made in February, 1900. 

It thus appears that while the libelant was endeavoring to secure 
patronage for his own wharf for mooring purposes, and for the use 
of the watefs in front therebf, this respondent, during the times stated, 
anchored'his small boats in such waters, or tied the same to the float, 
from which a line ran to the Pearsall dock. The obvious intention 
was to secure the use of such waters by the respondent without mak- 
ing compensation to the libelant, aiid, so far as the float was con- 
cerned, by makihg the sairie fast to a dock which had no rights in 
the water where such boats and float were., The respondent persisted 
in the use of the basin after due notice that compensation would be 
demanded, and should make compensation therefor, recoverable in 
this court, if jurisdiction thereof exists. It was decided by this court 
in Robinson v. The C. Vanderbilt, 86 Fed. 785, that wharfage fur- 
nished to a domestic vessel was maritime in its nature, and the au- 
thorities there marshaled may be consulted. Hence this court has 
jurisdiction in the présent action in perspiiam. 

The question remains whether boats mày enter a slip or basin be- 
longing to a private person, used for the purpose of storing vessels, 
disregard the bulkhead or dock provided for mooring vessels, and 
dthër anchôr in the basin, or tie to a dock that has no right to ré- 
crive yessels floating in such basin, and ail. this in view of notice that 
charge would be made fOr such occupation. There should be no 
doubt, of the right of the owner to recover for such service. The ves- 
sels were moored in the libelant's basin. A vessel may be moored 
in a slip without being made fàst to the dock, which is a part thereof. 
It is an unreasbnable assertion that a private basin or slip may be 
used for storing vessels, and compensation therefor escaped by the 
fact that the vessels were anchored rather than tied to the dock, or 
that the detaining line was carried across the water to the premises 
of a third pea-son, where it was made fast, and this, too, in the face of 
notice that fuU charges would be demanded. In the présent case the 
small boats were anchored a portion of the time, but at other times 
they were tied to the float, which in turn was made fast to the Pearsall 
dock. It is immaterial whether the vessels were tied to the libelant's 
dock, or anchored, or made fast to the flbat, or immediately to the 
Pearsçall dock. It was ail an occupation ôf the libelant's slip, and a 
mooring or docking of property therein. 

May this court award compensation for storing the float? The 
float, had the form of a boat. She rode upon the water and was navi- 
gable. There were apertures in the bottom that permitted her to 
fill when loaded, and she w?iS used as a réceptacle foi: the oysters from 
the smaller boats. Nevëftheless she was a floating object, used for 
the réception of freight, and compensation should be rendered for the 
facilities furnished her, under the holding of Woodruff v. One Coveréd 



CLEVELAND & B. TRANSIT CO. V. INSUHANCK CO. OF NOETH AMERICA. 431 

Scow (D. C.) 30 Fed. 269. As has already been stated, the fact that 
she was made fast to the Pearsall dock does not permit her owner to 
escape payment for the use of the basin. 

The final question relates to the compensation. The state of New 
York, by chapter 378, Laws 1897, as amended in 1898 and 1899, has 
fixed wharfage and dockage rates. Although section 859 is invoked 
by the libelant as illustrating the charges that may be made, section 
860 relates to vessels in the clam or oyster trade, and provides : 

"Vessels of two hunclred tons burden and under, which shall be actually 
engagea In the clam or oyster trade, and whlch shall make fast to any pler, 
wharf or bulkhead within the clty of New York, shall pay one and one-half 
cents per ton per day, and every such vessel whlch shall make fast to 
another vessel lylng at any such pier, wharf or bulkhead, or to any vessel 
lylng outside of such vessel, or that shall anchor within any slip or basin 
in said clty, shall pay one cent per ton per day: provided, however, that no 
vessel shall pay less than twenty-flve cents nor less than one day's wharfage, 
nor shall more than one day's wharfage be charged unless for a continuons 
use of the pier, wharf, bulkhead, slip or basin of more than twenty-f our 
hours." 

Section 859 provides: 

"Every vessel that shall leave a pier, wharf, bulkhead, slip or basin, with- 
out flrst paylng the wharfage or dockage due thereon, af ter being demanded 
of the owner, consignée or person in charge of the vessel, shall be liable to 
pay double the rates established by thls section." 

The provision for the penalty was not carried înto section 860, and 
should not be interpolated by construction. This section plainly per- 
mits a minimum charge of 25 cents per day. But the court is not con- 
strained to make the full allowance, nor does the libelant demand it. 
The sum charged by the libelant is reasonable, and should be allowed. 
Hence the account should be stated as foUows: 

For "old boat" for period of 30 days, at 12%c $3 75 

" "new boat" " " "31 " " " 3 87 

" "float" " " "31 " " 25c 7 75 

$15 37 
For this amount a decree will be entered for the libelant, with costs. 



CLEVELANB & B. TRANSIT CO. v. INSUKANOE CO. OP NORTH 

AMEKICA. 

(District Court, S. D. New York. Aprll 15, 1902.) 

Marine Insurance— Constbtjctiou of Polict— Inchmahee Clause. 

A time pollcy of marine Insurance on a new lake steamboat contained 
the Inchmaree clause, providing, inter alla: "This Insurance also 
speeially to cover loss of, or damage to, the huU or machinery, • • * 
through any latent defect in the machinery or huU, provided such loss 
or damage has not resulted from want of due diligence by the owners." 
The vessel was construeted by builders of the best réputation, under 
compétent suiJervision, and no expense was spared by the owners to make 
her reasonably perf ect. At the end of one of her first voyagea the engine 
bedplate was found to bë cracked, and it subsequently became necessary 
to replace it The injury was due to a latent defect In the castlng, 
not discoverable until it was broken up, whlch the évidence tended to 
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sMw ^tts Ibroùglit to the surfacîei fracturlng the plate, by an nnusual 
" stiock ta -thè énglne caused by a Bûlall quantlty of water getting into 
the cylinderB. ■Eeld, tbat such defeèt, whlle it existed when the po'icy 
was WlS1jtfin>i''was not pne which rendered the vessel unseawortb; a tue 
ordinâry senfâe, to prevent the àttaching of the poUcy, and tbat un:i«: 
Its provlsiojiis thé insurer was liftWe for the damage.i 

In Admiralty. ! Suit on policy df marine insurance. 

Wingf, PùtMàttt & Burlingham, for libelant. 
Black & Kneeland, for respondertt; ' 

AD AMS, District Judge. This is- an action brought to recover a 
loss under a iriàrine insurance poIiçy dated May 13, 1896, issued by 
the reSpo|iderit to the libelant on its 'steamboat City of Buffalo and 
coveringi the period of onef ear from its date. The risk was for $25,- 
000, oiï a Valuation of $200)000. The policy, inter alia, provided : 

"3*f>l8 li^Urance also speclàilîy to cpvèt loSs of, or damage to the huU or 
machinëiy througb the negllgehiee of' niastèr, marlners, eiiglneers or pilots, 
or through explosions, bursting of boilers, breaking of shafts, or through any 
latent defeet In the machlnery or bull, provided such loss or damage bas 
net resulted from want of due diligence by the owners of the shlp, or any 
of them, orby thé manager^ :*♦••:• 

"G«nerai aVerage, and ail claims hereunder, payable as per American Lake 
AdjuBtinent, If éo claimed." 

It was originally alleged by the libelant that on or about the ipth 
day of May,' 1896, as the steanibdàt was proceeding from Gleveland 
to Buffalo a^ tfack was discovered in the bedplate of the engine; 
that on at-rîVal at Buffalo temporary repairs wëre made and later, 
at the close ôf the season, the vésselwas taken tp Détroit, where 
upon 'a survey and examination madé after taking the engine apart, 
it was found and determined that the bedplate had fractured because 
of a latent defeet which could not be discovered by any practicable 
means short of breaking up the pasting; that the libelant duly pro- 
ceeded tO rêpair the damage and replace thè broken bedplate and there- 
after made a demand upon the respondent for $1,037.68 which it ap- 
peared was due per American L,ake Adjustment under ail the policies 
in force upon the vessël; that the respondent refused to pay the 
said demand. 

The respondent admitted the demand and refusai but denied any 
liability under the tisrrns of the poHcy and the facts of the case, and 
specially pîeaded that any crack' or damage to the bedplate of the 
engine was due to jts defective conditipn, which existed at and prior 
to the inceptiori ôf'the risk and that by réason thereof the vessel was 
unseaworthy at the time and the policy never attached. 

Aftëf the tâsé wfis sûbmitted for décision, it appeared that certain 
proofs on thëpSjrt.çf the libelant with respect tô water having been 
gidmitteid tP the cylinders whiie the steamer was in service, causing 
an unusual shock to the engines, were in the case but had not been 
Iplèaded nor Gontroyçrtedi An opportuhity was then given counsel 
}:0supply any" omissions orturthertestimony in the matter but after 
considération they conçluded to let the proofs stand as they were. 

1 Marine insurance, see notes to The Dunbritton, 19 O. C. A. 465; Pacific 
Mail Steamshlp Co. v. New York, H. & R. Min. Co., 20 C. C. A. 357. 
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I thereupon granted a motion on the part of the libelant to amend 
the libel as foUows : 

"Fourth. After the said poUcy had attached, and in the aftemoon of May 
13, 1896, the aty of BufEalo made a trial trip near Détroit, and began run- 
nlng on May 14th In the service between the ports of Oleveland and Buffalo. 
Between that day and May 19th her boilers had primed, admltting *ater 
into the eyllnders, whlch caused a shock and overstraln to the engines and 
to the cylinder supports. On the l&th day of May, 1896, whlle sald boat 
was proceedlng from Clëveland to Buffalo, or after arrivai there, a crack 
■was discovered in the bedplate of the engine undemeath the low-pressure 
cylinder, fçdlowed afterwards by two other cracks extending towards the 
sldes of the bedplate. Temporary repairs were made, and later, at the close 
of the seàson, the boat was taken to Détroit, where, upon a survey and 
examination, made after breaklng up the bedplate, it was found and deter- 
mined that the bedplate had fractured because of a latent defect in the 
easting, known as a 'cold shut,' which could not be discovered by any prac- 
ticable means short of breaklng up the easting. The libelant is informed 
and belleves that this shock by veater in the eyllnders brought out thls in- 
terior defect, and then caused it to be outwardly manlfested in the surface 
cracks aforesald." 

The facts in the case appear to be that the steamboat was built 
during the year 1895-96, and was delivered to the Hbelant at Détroit 
on the 5th day of May, 1896. After spending the intervening time 
fitting out, she went into commission on the I4th of May and on that 
day sailed for Clëveland, where she arrived in the evening and pro- 
ceeded immediately to Bufïalo, where she arrived the next morning. 
She then made two trips between Bufïalo and Clëveland and after 
arriving at Bufïalo May içth, at the end of the second trip, the en- 
gineer discovered a crack in the under side of the bedplate of the 
engine at about the middle of the easting and at the fore end of the 
channel wày leading from the condenser to the air pump. It was 
detected while the vessel was at rest at Bufïalo. The engineer in 
making his daily examination heard some water running down, and ' 
went in under the bedplate, in the middle of which he found a very 
fine hair crack, 6 or 8 inches long, about a foot or 18 inches from the 
high-pressure cylinder on the port side of the ship. Experts were at 
once called in and it was concluded that the injury was a permanent 
one, rendering the substitution of a new bedplate necessary, but, to 
avoid the loss of time incident to a change at that important time of 
the year, it was determined that temporary repairs could be made 
which: would carry the boat through the season. A patch was put 
over the crack to make it air and water tight and short girders were 
put under the patch for the purpose of strengthening the bedplate. 
The vessel then pursued her business but new cracks developed with- 
in a few weeks of the first one and additional girders, with strength- 
ening bars, were put in, running fore and aft the whole length of 
the bedplate. The vessel ran through the season in this way and 
was laid up at Détroit for the winter of 1896-97. In March, 1897, 
a survey, was called on the vessel for the purpose of ascertaining the 
damage sustained through the cracking of the bedplate and it was 
recommended that a new one be obtained, which was done. The 
old one was taken out and broken up for the purpose of determining 
the cause of the cracks. It was found that in the easting of the bed- 
115 F.— 28 
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plate there had occurred what is known as a "cold shut," whîch îs 
described by one of thé experts as being made "by two currents of 
molten métal coming to a place in the mold — if the molten métal 
of the two currents is pf equal température, they will fuse and become 
one currënt of equal consistency, if î may use thatword. Some- 
times. it go liappens thàt 3 currëiit is stopped perhaps at a place in the 
mold', chillirig i|,;SJightly; when the current coming from the other 
direction reache^ tnat point, the fusion of the two currents is not com- 
plète; formin^ in that case what is commonly known in technical 
words as a cold shut." 

It was teStifiëd that cold shuts pccasionally appear in castings 
though there was no évidence of 0ne having been before found in 
a bedplate and that they may be caused by some négligence in the 
casting throUgh failure to provide sufificient orifices into which the 
métal is to be poured, or to hâve enough métal sufficiently heated, 
on hand to make the casting. It is probable that something of the 
kind happened hère, because there can be no doubt that a defect 
existed in the casting from the beginning and that it was at least 
a partial cause of the subséquent condition of the bedplate, requiring 
its replaceniérit, Nor can there bë àny doubt that the defect was 
latent and While it existed when the risk was accepted by the under- 
writers that it might never hâve manifested itself at the surface with- 
out some superVening cause. The weather was fine during the few 
trips the boat made prior to the discovery of the crack and nothing 
Qcçurred out of the ordinary after the vessel went into service to cause 
it to develop, except that the engines were under unusual pressure 
at one time and the bbilers then foamed a little and we got a little 
water in the cylinder," as was stated by the engineer. Experts testi- 
fîed tliat such an entry of water into the cylinders would produce an 
overstrain or shock upon the whole engiue very much greater than 
the ordinary vibrations, and it is argued by the libelant that as the 
cylinder was over the cold shut, whTch was in the weakest part of 
the bedplate, thé shock brought out the weakness causing it to ex- 
tend to the under surface and becoine patent in the fine crack seen 
May igth. While the testimony is Çtéager with respect to the shock 
to the engine, it must be regarded aîà established that something out 
of the ordinary did occur in the way of a shock and I think that the 
libelant was not required to go îurther in order to show the cause 
of the water getting in the cylinder. 

There is further expert testimony tending to show that the subsé- 
quent cracks were the resuit of the development of the cold shut 
through the fîrst crack. 

Upon thèse facts, the question arises whether the respondent is 
liable under the clause of the policy quoted. 

This clause was unknowii in marine insurance policies prior to the 
décision of the House of Lbrds in 1887, in Insurance Co. v. Hamilton, 
12 App. Cas. 484. That wàs an action on a time policy on the steam- 
ship Inchmaree, which provided with resi>ect to the risks insured 
against: 

"And touching the adveiitures and périls which the capital stock and 
funds of the said company are made llàble unto by thls Insurance, they are 



CLEVELAND & B. TRANSIT CO, V. INSURANCE CO. OF NORTH AMERICA. 435 

of the seas, men-of-war, flre, enemles, pirates, rovers, thleves, Jettlsons, 
letters of mart and countermart, surprisals, taklngs at sea, arrests, i-estraints 
and detalnments of ail klngs, princes, and people of what nation, condition, 
or quallty soever, barratry of the master and mariners, and of ail other 
périls, losses, and misfortunes that hâve or shall corne to the hurt, détriment, 
or damage of the aforesaid subject-matter of this Insurance, or any part 
thereof." 

The facts were stated in the opinion as follows : 

"On the 2d of March, 1884, the Inchmaree was at anchor otf Diamond 
Island, awaiting orders, and for the purposes of the voyage it was necessary 
to pump up the main boilera, by means of a donkey pump and engine, in 
the usual way. A pipe led from the donkey pump to the boilers, and at its 
junction vyith one of the boilers there was a check valve, capable of being 
opened or closed by a screw, which ought to hâve been kept open and clear 
when the boilers vrere being pumped up. ïhis valve had either been left 
closed or had become salted up when the donkey pump was set to work 
off Diamond Island, so that the water could not pass into the boiler. The 
conséquence was, that when the donkey pump was set to work the pipes and 
water ehamber In the donkey pump, and the air chamber therein, became 
overcharged, and the water was forced up into the air chamber, which, in 
conséquence split, and the pump was thereby damaged." 

"It was admitted, for the purposes of the case, that the check valve was 
either allowed to remain closed or become salted up, by the négligence of 
one of the engineers, or was accidentally salted up without being noticed, 
though reasonable eare was taken by the engineers. It was also admitted 
that the closing or salting up, and accident, were not due to ordinary wear 
and tear." 

It was there held, reversing the Court of Appeal, that the loss, 
though accidentai or due to the négligence of the engineer and not due 
to the ordinary wear and tear, did not fall under the policy, though 
within the words thereof in their widest sensé, because of the rules 
of construction, (i) that words, however gênerai may be limited 
with respect to the subject-matter in relation to which they are used, 
and (2) that gênerai words may be restricted to the same genus 
as the spécifie words that précède them, and, further, because of a 
third considération, that where the same words hâve for many years 
received a judicial construction, it is reasonable to suppose that they 
would be understood in the accepted sensé by the parties using them 
and the courts would resort to such sensé in reaching the meaning 
of the parties. Applying thèse rules to the case in hand, in connec- 
tion with established authorities on the law of marine insurance, 
and in view of the fact that the parties had used the old familiar in- 
surance words relating to marine risks, the court concluded that it 
was not the intention of the parties that the insurance should cover 
losses not ejusdem generis with the ordinary périls insured against 
and found that there was nothing in the contract to enlarge the or- 
dinary words so as to cover périls whose only connection with the 
sea was that they arose from machinery which gave motive power 
to ships. 

The immédiate practical conséquence of this décision in England 
was the invention of the spécial clause in question hère, subsequently 
called the Inchmaree clause, the use of which has become universal 
there in policies on steamers, particularly in time policies. Gow, 
Ins. 119; 2 Am. Ins. (7th Ed.) p. 973, note. The clause was évident- 
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ly designed ito cover, at least, the kind of a risk whicïï was regarded 
by the House of Lords as not induded in the pplicy iii the Inchmaree 
Case (Insurance Co. v. Hamiiton). In that case the Court of Appeal, 
Lord Esher dissenting, (ifQ. B. Div. 195, 203) adoptedthe lan- 
guage of Lbrd Selborne iïi West India & P. Tel. Co. v. Home & C. 
Marine Ins.'Co., 6 Q. B. Div. 51, where he said: 

"What the winds are to a salling vessel, steam is to a steamer; and it is 
as reasonable that marine Insurers should bear the rlsks Incident to a naviga- 
tion by that klnd of power, whether from escess of pressure on the boiler, 
or from defect of safety valyes, or from neglect or mlsmanagement, making 
that dangeroijs whlch otherwlse'would not be so, as that they should bear 
losses oceaslaned by escessire pressure of wlnds and defects or mlsmanage- 
ment of a shlp's salis or tacljle." 

This case was èxpressly disapproved by the House of Lords in de- 
ciding the Inchmaree Case and it is reasonable to conclude that it 
was the intention of the designers of the clause to create a form of 
contract which would hâve the effect of reinstating the liability on 
the part of the underwriters existing under Lord Selborne's décision, 
which was followed in the reyersed case. 

It would seem that under the English rule, recovery would be al- 
lowed in a case of this kind, and when the origin of the clause is 
considered and its adoption in this country, without altération in any 
particular, that a. similar liability would follow, unless there is some- 
thing in the policy of our law which would create a différence. It 
is urged by the respondent that as a matter of fact the vessel was 
unseaworthy when the policy issUed and there can be no recovery 
for that reason, unless it appears that the parties intended to abrogate 
or modify the implied vi'arranty of seaworthiness which the law 
prevailing hère reads into :the ordinary policies of marine insurance. 
Insurance Co. v. Smith, 124 U. S. 405, 427, 8 Sup. Ct. 534, 31 L. Ed. 
497. I do not thinkit necessary to décide whether the clause has 
such eiifect because I fînd that the vessel was seaworthy in the or- 
dinary sensé. , Nb pains or, lexpense were spared to make her rea- 
sonably perfect. She was.constructed, both with respect to hull and 
fnachinery, bybuilders of the best réputation under compétent su- 
pervision. When the bedplate was completed it was subjected to the 
usual examination and tests to détermine its fitness for the work it 
would be required to perform» Notwithstanding ail proper précautions, 
a defect remained. It was not, however, incumbent on the assured 
to furnish a perfect vessel but merely one that was in a reasonably 
safe and proper condition to meet the ordinary contingendes of the 
business in which she was to engage. The fact of water getting into 
the Cylinder was but a slight acddent and indicates that the loss was 
principally due to the inhérent weakness caused by the cold shut. 
Nêvertheless, as:;I find that the policy attached, it seems clear that 
the loss is directly within its terms, providing that the insurance 
should cover loss or damage to the hull or machinery through any 
latent defect. 

Décree for libelant for $1,037.68 with interest. 
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VICKREY V. OIÏY OF SIOUX CITÏ et al. 
(Circuit Court, N. D. lowa, W. D. Aprll 22, 1902.) 

L Municipal Bonds— Bonds Isstjed aoainst Spécial Assessments— Ltabilitt 
OF City. 

Bonds issued by a clty in lowa of ttie first or second class, under and 
in conformity with Acts 25tli Gen. Assem. c. 9, whicli authorizes sucli 
cities to issue bonds payable only out of spécial assessments that hâve 
been levied to pay the cost of street improvements, in an aggregate 
amount, whicl], with interest, shall not exceed the amount of the spécial 
assessment, and which, further, requires that the bonds shall express 
on their face that they are issued under such act, aud that they are 
payable only ont of the spécial assessments levied for the improvement 
of certain streets, do not constltute obligations blnding the city as the 
original debtor, but the liability of tlie clty Is limited to the proper 
collection and application of the spécial assessments pledged for their 
payment. 

2. Bamb— Street Improvement Bonds— Iowa Statuts. 

Acts 20th Gen. Assem. Iowa, c. 20, which authorizes cities of the flrst 
class to Improve sti'eets aud assess the cost upon abutting property, and 
also to issue bonds to defray such cost In the flrst Instance, coutains no 
provision that such bonds shall be payable only out of the funds realized 
from such assessments; and where neither the bonds themselves, nor 
the ordinance authorizing the same, contain such a déclaration, but the 
bonds purport to be obligations of tlie city, It is bound for their payment 
at maturity, regardless of the condition of the spécial fund which the 
act requires it to create for their payment from the spécial assessments 
made. 

In Equity. Suit on municipal bonds. On exceptions to master's 
report. 

Wright, Call & Hubbard, for complainant. 

John N. Weaver and Bevington & Kennedy, for défendants. 

SHIRAS, District Judge. This suit is based upon two classes of 
bonds issued by the city of Sioux City, the one class being issued under 
the authority conferred by the act of the 20th gênerai assembly of the 
State of Iowa approved March 15, 1884, and the ordinance of the city 
adopted May 19, 1886, and the other class being issued under the pro- 
visions of the act of the 25th gênerai assembly of the state approved 
April 24, 1894, and the ordinance of the city adopted June 24, 1894. 
The gênerai purport of the bill filed is set forth at length in the opin- 
ion of this court upon demurrer to the bill, which will be found in 
104 Fed. 164. The issues having been joined, the case was sent to 
J. H. Quick, Esq., as a spécial master to take the évidence and report 
his fîndings of fact and law thereon, and, his report having been filed, 
it has been excepted to by the défendants, and upon thèse exceptions 
the case is now before the court. The master fànds that the subject- 
matter of the suit consists of two classes of bonds known as "district 
improvement bonds" and as "refunding improvement bonds," and 
holds, as a conclusion of law, that the district improvement bonds con- 
stltute général obligations of the city, for the payment of which the 
city is unconditionally liable, but that the refunding bonds do not im- 
pose an absolute liability on the city, the liability of the city being con- 
fined to the duty of levying, collecting, and properly accounting for 
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the spécial tax provided for in the act ,of the gênerai assembly, under 
the authority of which this class of bonds was issued. 

The act under which the latter class of bonds was issued, being 
chapter 9 of the Acts of the 25th Genpral Agsembly, déclares that the 
city council of any city of the first or second class shall hâve power to 
issue bonds payable only out of specialassessments that hâve been 
levied t6'|5ay the cost of street iroprovements, in an aggregate amount 
which, with" the interest theredn, shall not exceed the amount of the 
spécial assessment ; it being further provided that the bonds shall ex- 
press on their face that they are issued under the provisions of this 
act, and that they are payable only out of the spécial assessments 
levied for tlje pùrpose of paying for street improvements in certain 
streets. The bonds of this class, sued on in this case, recite on their 
face that théy are issued under the provisions of chapter g of the Acts 
of the 25th General Assembly of the State of lowa, the act being 
printed in full upon the back of the bond, and that they are payable 
only out bf the spécial assessments levied for the purpose of paying for 
street improvements upon certain streets and alleys named in the bond. 
Under thesè Circumstances the màster rightly held that bonds of this 
class did not constitute obligations binding the city for the payment of 
the bonds as originj^l obligations issued by the city, but that the lia- 
bility of the city was limited. to the proper collection and disposition 
of the spécial assessments pledged for the payment of the indebtedness 
represented by the several bonds. 

With respect to the class of bonds denominated "district improve- 
ment bonds," the face of which reads as follows : 

"TJnlted States of America, State of lowa. 

"Oounty of Woodbury, City of Sioux City. Improvement Bond Séries , 

District No. . 

"The city of Sioux City, In the state of lowa, for value received promises 
to pay to — '■ — or bearer, ai the Chemical National Bank in the city of 

New York, on the day of , A. D. 18—, the sum of dollars, 

with interest at the rate of six p» cent per annum from date, payable semi- 

aiyiually on the -^ day of — , and day of in eaeh year, 

on the présentation and surrender of the Interest coupons hereto attached. 
This bond Is Issued by the city of Sioux City under and in conformity with 
the provisions of dhapter 20, Acts of the 20th Général Assembly of the State 
of lowa, approved March 15, 1884, and under and by vlrtue of the ordinance 
of the city of^ioiix City passed May llth, 1886, and approved May 19, 1886, 
empowering sald city to pave, curb, or otherwise permanently improve Its 
streets, hl^wayis, avenues and alleys, and a resolution of the city council 

of sald city bf Slonx City passed ^,18—, and approved , 18—, and 

(or the purpose of defraying thè cost of , a portion of , In district 

No. — , which is chargeable to the property abutting thcreon; and the last 
four installments of the spécial taxes and assessments assessed and levied, 
or to be assessed and levied, as authorized by the aforesald statute and 

ordinance, pn the lots and lands abutting on the aforesaid, shall be 

and constitute a sinking fund for the payment of this bond and interest 
thereon, and to be used and appropriated to no other purpose until this 
bond, with interest thereon, shall hâve been paid and fully discharged, 
copies of which sald act and of sald ordinance, and the resolution authoriz- 
Ing this bond to be Issued, are printed on ,the back of this bond. In testi- 
mony whereof, the city council of the city of Sioux City has caused this 
bond to be signed by the mayor thereof and attested by the city auditor, 

with the seal of said city aflBxed, this — '■ day. of , A. D. 18 — . 

" ^ Mayor of City of Sioux City, 

"Attest: , City Auditor." 



VICKREY V. CITY OF 8I0UX CITY. 439 

— The solution of the question whether they constitute orignal obli- 
gations on part of the city, binding it primarily for the payment of the 
sum called for on the face of the bond, must be sought in the construc- 
tion to be given to the provisions of the act of the 20th gênerai as- 
sembly of lowa which authorized the issuance of the bonds in question. 

The fîrst section of the act confers upon cities of the first class 
power to open and improve the streets, alleys, and other bighways, 
and to levy a spécial tax on the lots and lands abutting on the portion 
of the Street or highway so improved to pay the expenses thereof. 
In section 3 it is declared that, for the purpose of eflfectuating the 
objects named in the fîrst section, the city shall hâve power to create, 
by ordinance, improvement districts, and that the cost of the street 
improvements within each district, except the spaces in front of city 
property and any other property exempt from spécial taxes, and except 
spaces in front of alleys and the street intersections, and the cost of 
paving between and about the rails of railroads and street railways, 
shall be assessed upon the abutting property in proportion to the 
front feet abutting on the improvement made, the spécial tax thus 
levied to become delinquent, one-fifth in 90 days after such levy, one- 
fifth in 2 years, one-fifth in 4 years, one-fifth in 6 years, and one-fifth 
in 8 years after the date of the levy. It is further provided that in case 
of omissions, errors, mistakes, or in case of deficiencies, it shall be 
compétent for the council to make a supplemental assessment and levy 
to make good the deficiencies, such supplemental tax to be payable in 
the same manner and in the same installments as the original levy ; it 
being further declared that said taxes shall constitute a sinking fund 
for the payment of the costs of the improvement and of any bonds 
issued to pay the cost thereof. 

There is not to be found in the act any express déclaration that the 
bonds issued are payable only out of the funds realized from the spécial 
assessments provided for in the act, nor is such déclaration to be found 
in the language of the bond itself. According to the terms of the 
act, the séries of bonds authorized to be issued must be made pay- 
able within the time limited therein, the last séries not to extend be- 
yond eight years from its date. With respect to the taxes, the in- 
stallments forming the sinking fund become delinquent in two, four, 
six, and eight years from the date of the levy thereof ; but it is a mat- 
ter of common knowledge that thèse spécial assessments are never 
fully paid at the date of maturity, but quite a percentage thereof is not 
paid until the property liable is advertised for sale, and another per- 
centage is not realized until after the sale thereof bas been had; and, 
further, the supplemental assessment provided for in the act cannot be 
made payable except as is provided in case of the original assessment, 
and the final collection of the last séries of the supplemental tax may 
not be possible for fully eight years after the maturity of the bonds 
issued under the act. 

It cannot be well held that the législature, in authorizing the issu- 
ance of bonds and limiting the time for their maturity and payment to 
a period not to exceed eight years for the last séries thereof, never- 
theless intended to limit the source of payment to a levy of a tax which 
could not be collected in whole within the period fixed for the maturity 
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of the bonds, but which might excèed that period by many years. If 
that "had! bfeeh the intent of thé législature we should expect tO' find 
m ttiè aict lànguage in terms siniilaf to that found in the act of the 
25th g:eHeipàl assembly, whèrein it is expressly declared that the bonds 
to be issijfed ùnder that act are payable only out of the funds realized 
from the spécial assessments. In the absence of such express déclara- 
tion, the casé is rulèd by the doctrine laid down by the suprême court 
in U. S. V. Ft. Scott, 99 U. S. 152, 25 L,. Éd. 348, wherein it is said: 

"The agreenient la tb^t the clty shall pay the interest and principal at 
maturity. There is no réservation, as agalnst the purchasers of tlie bonds, 
of a rl^t, ttnder any cireùmstances, to wlthhold payment at maturity, or 
to postpolite payaient untll the clty should obtaln, by spécial assessment upon 
the iinproTeà; iwpperty, the njeans wlth whlch to make payment, or to wlth- 
hold payment âltogether, if the spécial assessments should prove Inadéquate 
for payment. * • * If the corporate authorities Intended such to be the 
contiraet with the holders of the bonds, the same good faith which underlies 
and pervades the statute of March 2, 1871, requires an expllcit avowal of 
such purposein the bond itself, or In some other form, by language brought 
home to the purchaser, which could nelther mislead nor be misunderstood." 

There is-not to bé found either in the âct of the 20th gênerai assem- 
bly, or in the ordinance of the city based thereon, or in the terms of 
the bonds themselves, any déclaration to the effect that the holders 
of the bonds can look only to the funds realized from the spécial 
assessments for the payment of the bonds, and the express promise to 
pay on part 6f the city which is set forth in the bonds cannot be limited 
by the inferenceS sôught to be drawn from the fact that the act of the 
législature provîdes for the création of a sinking fund, consisting of 
thé funds derived from thé spécial assessments, to be used only for the 
payment of the costs of the improvements, including the bonds issued 
to meet the cost. 

The exceptions to the report of the master are therefore overruled, 
so far as the same présent the questions passed upon in this opinion, 
it having beén agreed at the hearing that ail other raatters arising in 
the case should be heard hereafter. 



THE ANSGAR, 

THE PHILADELPHIA. 

(District Court, B.D. Pennsylvania. April 18, 1902.) 

Collision— Stbamship and Piloï Boat— Failukk of Ship to Stop Hbadwat 
to TaSe Oïi Pilot. 

A pUot boât In approâchlng In the nlght a steamship whlch has 
Bignaled her désire for a pilot Is Justifled in acting on the supposition 
that the shlp has stoppéd heir headway, as it is her duty to do, in order 
that the pilot may be put on board with safety.and convenience, and 
where a collision results whoUy froin the fact that the shlp has not done 
Bo, although she has had sufflcient tiïhe, she wlll be' beld solely In fault. 

In Admiralty. Suit for collision. 

Horace L. Cheyney and John F. Lewis, for the Philadelphia. 
Henry R. Edmunds, for the Ansgar. 
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J. B. McPHERSON, District Judge. The collision in controversy 
occurred under the following circumstances : About 2 o'clock in 
the morning of August 21, 1901, the steam pilot boat Philadelphia was 
cruising outside the capes of the Delaware river, looking for incoming 
vessels that might need the services of a pilot. She was properly 
manned and supplied with the required lights, set and burning, and 
was maintaining an efficient lookout. The night was dark, but clear, 
and lights could be seen several tpiles away. The Norwegian steam- 
ship Ansgar was approaching the capes upon a westwardly course, 
the course of the pilot boat being about east, and soon after sighting 
each other the two vessels exchanged the signais that indicated the 
Ansgar's désire for a pilot. At this time the Philadelphia was to the 
north of the Ansgar, and each vessel, therefore, was showing its 
green light to the other. After the interchange of signais it became 
the duty of the Ansgar to stop her engines and her headway, in order 
that the opération of putting the pilot on board might be safely and 
conveniently conducted. It was the duty of the pilot boat to approach 
the Ansgar as near as might be safe, and to put the pilot on board by 
the use of a small skiff. The wind was blowing Hghtly from the South- 
west, so that the starboard side of the Ansgar was the lee side, and 
upon that side it was proper and customary that the pilot should 
be taken on board. Accordingly the pilot boat put her helm hard 
a-port, and began a turning maneuver that was intended to bring her 
slîghtly above the bow of the Ansgar, îrom which point she intended 
to drop the skifï to the steamship. This maneuver was in accordance 
with the established practice, and was entirely proper. As already 
stated, the night was clear, but dark, and, while the lights of the 
vessels were clearly visible to each other, it was not easy for the pilot 
boat to distinguish whether the Ansgar was moving through the water 
or not. In fact, although the steamship's engines were stopped when 
the vessels were about a quarter of a mile away, she did not stop 
her headway by reversing, and therefore continued to move through 
the water under the momentum «already acquired. The pilot boat ap- 
proached under the belief, which she was justified in entertaining, 
that the Ansgar had stopped her headway, and only discovered that 
the fact was otherwise when she was too near to avert the collision. 
Her engines were promptly reversed, and her helm put hard a-port, but 
in spite of ail that could be donc the port bow of the pilot boat struck 
the steamship upon the starboard side near the bow, a second colli- 
sion taking place immediately afterwards between the starboard quar- 
ter of the steamship and the port quarter of the pilot boat. 

Under thèse circumstances, it seems to me that the Ansgar was 
solely at fault, her fault consisting in not stopping her way in time, so 
that the pilot might be put aboard with safety and convenience. The 
point seems to me to be expressly decided in The City of Washing- 
ton, 92 U. S. 31, 23 L. Ed. 600; that case deciding, also, that the 
action of a pilot boat in taking a station in front of the vessel to be 
boarded is justified by custom and supported by good reasons. 

Decrees may be entered in accordance with this opinion. 
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THE MAGGIE ffiLLBN. 

(District Court, E. D. New York. February 5, 1902.) 

1. Collisioh-^Sailino Vbssbls Anchoriho in Chanhbi. — Unneoessart Ob- 

8TBCÇTI0W. 

SaUlng vessels hâve no'rlght to ancbor In thlck and stormy weatHer 
80 as to obstruct a channèl used by passenger steamers, and create 
danger Of collision, where It can be avolded by reasonable effort on their 
part; and, where It cannot, they should dlsplay such llghts as will be 
effective, under the conditions, to glve wamlng of their position, 
8. Same— Stzambb and Sailihg Vessel— Insufpicibnt Lights. 

A schooher whlch was lylng wlth three others, anchored at intervais 
acrofes a ehannel three-quarters of a mile wlde, durlng a snowstorm, 
creatlng a dangerous obstruction, owing to the thlck weather and Its 
insufflclent llghts, when ail could hâve f ound saf e anchorage grounds 
at the slde of the ehannel, helê solely In fault for a collision wlth a 
passing steamer which exérclsed due care. 

In Admiralty. Suit for collision. 

William J. Kelly, for libelant. 

Wing, Putnam & Burlingham, for claimant. 

THOMAS, District Judge. On December 2i, 1900, at about 9:30 
o'clock in the evening, thé steamer Shinnecock, bound from Provi- 
dence to New York, collided with the schooner Maggie Ellen, an- 
chored about a quarter of a mile ofif the east shore of Dutch Island, in 
Narragansett Bay. Between the island and west shore, the distance 
is about three-quarters of â mile ; and in this space were the Maggie 
Ellen and three other schooners, separated one from another by a 
distance of about 500 or 600 yards. Thèse schooners were anchored 
in the usual course of seVeral large steamers and other vessels. To 
the eastward, in Dutch Island harbor, was a safe anchorage ground ; 
and there was opportunity to anchor on the west side of the ehannel, 
withoùt the way of passing vessels. The weather was thick, by rea- 
son of a severe snowstorm; and navigation was so difïicult that the 
Shinnecock had been obligea to turn back on her course shortly before 
reathing the schooner, and it was after resuming her voyage that the 
collision hàppened. The persons on the schooner admit that they saw 
the lights of the steamer, and allège that they had a white anchor light 
set in the fore rigging, about 15 feet from the deck. Both vessels were 
injured by the collision. The présent action involves damage to the 
steamship. It is alleged On the part of thé libelant that the Maggie 
Ellen, as well as the other schooners, was a dangerous obstruction 
to navigation, and so it seems to the court. The schooners menaced 
navigation to a degree that indicates great disregard of the passing 
vessels, carrying many passengers and much property. Although it is 
claimed that they anchored under stress of weather, there was no ex- 
tremity that required this blockade of the thoroughfare. It cornes 
frequently to the attention of this court that sailing vessels place them- 
selves in the way of large passenger steamers, displaying, if any 
light, only a small lantern, capable of being seen under favorable cir- 
cumstances, but so obscured or hidden on nights like the one in ques- 
tion that its présence fumishes no warning. The witnesses for the 
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schooner urge that the light was présent. The witnesses for the 
steamer state that it was not displayed or produced until after the acci- 
dent happened. However that may be, the schooners were where they 
had no right to be, and, if they ventured to obstruct the channel, they 
should hâve used measures to forewarn the passing steamships, other 
than were employed upon this occasion. It is quite time that some 
check should be put upon the indolence of sailing vessels in protecting 
themselves and others, and that what has corne to be a habituai disre- 
gard of the safety of the multitude of people traveling by water should 
receive more positive condemnation of the courts. It may be that 
cases will arise where schooners are anchored in places where they 
hâve no right to be, and yet that passing vessels may be négligent 
in not discovering their présence. Such is not the case at bar. The 
conduct of the Shinnecock, by her offlcers, indicates great solicitude 
for the welfare of those aboard, and that careful lookout was main- 
tained. 
There should be a decree for the libelant for damages and costs. 



LADOW V. NOETH AMEEICAN TRUST CO. et al. 

(Circuit Court, D. Oregon. Aprll 29, 1902.) 

QoABDiAs's Sale— Illboai, Object— Titjle of Pcèchaser. 

A purchaser at a guardian's sale who pays nothing for his deed, ont 
takes wlth an understanding tbat he will mortgage the property and re- 
convey It subject to the mortgage, — the object of the transaction being 
to circumvent the law prohibiting the mortgaging of a minor's property, 
— cannot hold the property as against the mlnor, nor can his grantees 
with notice. 

See 113 Fed. 13. 

Charles Carter and J. J. Balleray, for plaintiff. 

George Stout and Pipes & Tiflft, for défendant Letitia Lombard. 

BELLINGER, District Judge. The défendant Letitia Lombard now 
moves for a decree, upon the pleadings, that she is the owner of the 
interest in the premises in controversy claimed by her. The ground 
of this motion is "that the amended bill of complaint shows on its 
face, as does the answer of the said défendant, that she deraigns her 
title by mesne conveyances from the purchaser at the guardian's sale 
under the deCree of a probate court, regular on its face, and having 
jurisdiction of the subject-matter, and that the allégations in the com- 
plaint attackirtg the validity of said decree are a collatéral attack there- 
on, and cannot be made in this suit." It is argued in support of the 
motion that this suit is a collatéral attack upon the judgment of the 
coimty court Ordering the sale under which Lombard claims; that 
the proceedings in the county court were in rem, and are conclusive 
upon ail the parties in interest; that the judgment rendered therein 
imports absolute verity ; and that so long as it remains unimpeached 
the title of Mrs. Lombard is unassailable. 

I do not deem it necessary to consider the question of collatéral 
attack. The judgment of the county court ordering the sale may 
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Témain. It doès not follow that the title derived t'hrough the sale îs 
ûiï^êsàili|ile. There may bè a valid order of sale, and a valid sale 
ùnder thè' oMer, and yet thé circumstances of the sale may be such 
that the purchaser acquires no bénéficiai interest in the purchase; 
nor doesit follow that the invalidity of the mortgage renders the pro- 
ceedihgs opçrative to efifect a sale. That is this case. The so-called 
purchasei''3t the sale paid nOthing. He purchased, if we may call it 
a purchaisë, vnth the understanding that the purchase was not a pur- 
chase, bttt a mère form;- that he was to mortgage the property and 
reconvCy it subject to the mortgage, — the object of the proceeding 
being to tircumvent the law which prohibited the mortgaging of the 
minor's property. Could this so-called purchaser be heard to say 
that he had a good title against the minor? Could he take refuge 
in the absolute vérity of the judgment which authorized a sale to re- 
pudiate the understanding ofl which the purchase was made? Con- 
cède that the order was valid ; it does not follow necessarily that the 
sale was vâlid; and, if the sale was valid, it might be attended with 
such circumstances that a trust would resuit in favor of the minor. 
The purchaser at this sale, paying nothing, agreeing to mortgage and 
reconvey, topk nothing; and those to whom he con^feyed, having 
notice, took nothing. Under the allégations of the bill which per- 
mitted such evideiice, Isaacs, the purcha'ser, testified that he purchased 
the property at the guardian's sale at the request of the guardian; that 
the guardian's sale was a mère form ; that he did not purchase the 
property, but went through the form of a purchase, "just for the pur- 
pose of putting that mortgage on it" ; that it was understood before- 
hand that he was not to pay anything,.:and that he did not pay any- 
thing, — "never paid a cent"; and that he was to turn the property 
back tb the complainant. Howard took from Isaacs without the pay- 
ment of any money, and upon the same understanding as to recon- 
veying to the complainant. Contrary tô his duty, he dickered with 
B. M. Lombard, the real party in interest, who took with notice, and 
who paid little, if anything, and who çoncluded that they could "fix 
niattèrs" with the mihor by giving him some back lots. Lombard 
assumed a part of thè mortgage debt, and then escaped the liability 
so assumed on the idehtical ground now urged against his own title, — 
on, the groùhd th^t the proceedings under the order of sale were in- 
tended to efïect a mortgage of the minor's property. Thé validity of 
the mortgage nefcésëarily dependéd upon the validity of the sale. If 
there was a vïtîidsâle, Isaacs, through whom Lombard claims, had a 
good title, and hiâ mortgage Constituted a valid lien. In other words, 
if lâàacs coùld lawfully convey to a purchaser with notice, he could 
lawfully mortgage. There was as much to be said for the mortgage 
which Lombard defeated as for the sale through which hç claims. 
Both are valid, or nëither is. 
The motion is «Jenied. 
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In re GOBDON. 
(District CJourt, D. Vermont May 12, 1902.) 

BAMKRUPTCT— JUBISDICTIOH— HOMESTEAD. 

Under Bankr. Law 1898, § 70, passing to the trustée property whleh 
might hâve been levied on and sold under process agalnst the bankrupt, 
and V. S. § 2186, which makes the homestead subject to attachment and 
exécution on causes of action exlsting at the tlme of acqulring the home- 
stead, the bankruptcy court bas jurlsdlctlon to sel! so mueh of the home- 
stead, subjeet to the mortgage thereon, as will satisfy such prior debts, 
without, however, the costs of sults thereon. 

In Bankruptcy. 

Aldrich & Reirden, for trustée. 
May & Simonds, for bankrupt. 

WHEELER, District Judge. The bankrupt appears to hâve a 
homestead of the appraised value of $750, subjeet to a mortgage of 
about $250, and to owe debts that accrued prior to his acquiring the 
homestead to the amount of about $350. Thèse creditors sued their 
claims and attached the homestead, and hâve proved their claims ae 
unsecured debts. The référée, against the protest of the bankrupt 
that the court of bankruptcy has no jurisdiction over the homestead 
because it is exempt property, has granted leave to sell so much 
of the homestead as is not exempt from thèse prior debts subjeet to 
the mortgage, and this is a review of that order. 

By the laws of the state the homestead is "subjeet to attachment 
and levy of exécution upon causes of action existing at the time of 
acquiring the homestead" (V. S. § 2186) ; and by the bankrupt law 
property "which might hâve been levied upon and sold under judicial 
process against" the bankrupt passes to the trustée (section 70). Thèse 
provisions bring so much of this homestead as is not exempt from 
thèse debts within the jurisdiction of thèse bankruptcy proceedings. 
Whatever is left must remairi to the bankrupt as an interest in the 
homestead, for there is no law to compel taking money for an interest 
in the homestead where the whole does not exceed $1,000 in value. 
V. S. §§ 2193, 2194. According to the appraisal, the bankrupt has 
an interest of the value of about $150, or of about three-tenths of the 
whole, subjeet to the mortgage, that is exempt from thèse and ail 
debts. This may not be near the exact interest, and there may not 
turn out to be any interest exempt from thèse debts, but if there is 
any it must be saved to him in the homestead. This court can only 
sever the rest from it, and deal with the rest according to the rights 
of the creditors. As the mortgage covers the whole, this can be donc 
only by sale of fractional parts of the whole, or the whole if neces- 
sary, to satisfy the amount of thèse prior debts. The state statutes 
put the mortgage upon the part outside the exemption. V. S. § 2181. 
But, as there is no exemption from thèse debts, that provision does 
not apply. The rights of ail will be preserved by selling such frac- 
tional part of the homestead subjeet to the mortgage as will bring 
enough to satisfy thèse prior debts. Costs of the suits on thèse claims 
are not such a part of the debts as to belong to the priority, and only 
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the amount of the naked daims is to be reckoned in determinîng the 
part of the homestead not exempt. , 

The proof of the daims as uhsëcured is relied upon to defeat the 
priority. But thîs right to follow the property is not a lien; it arises 
from a limitation of the exemption merely in favor of this class of 
GTéditors, whomsoever' they may be. The attachments created no 
right under the bankrupt law. This is not contrary to the cases cited 
by the bankrupt, that hold waivers of, or liens upon, exemptions to be 
outside the jurisdiction of the cptu-ts of bankruptcy, for hère what is 
reached is not witbin the exemption. Woodruflf v. Cheeves, 5 Am. 
Bankr. R. 296, 105 Fed. 601. Bankruptcy courts hâve nothing to do 
with exemptions but to set them out. Hère, as to thèse prior daims, 
there is no exemption in this homestead to set out. 

The order is said to authorize a sale of the homestead and the 
transfer of the bankrupt's interest in it to the avails. It does not seem 
to mean that; If it does, ît should be so modified as to only authorize 
the sale of such a share pf the homestead subject to the mortgage as is 
necessary to satisfy the prior claims., 

■ Order modified, if neceséary, s6 as to authorize sale of suçh share 
of the homestead subject to the mortgage as is required to satisfy prior 
daims, and as modified a|ïirmed. 



THB SANTO DOMINGO, 

(District Court, È. D. Ngw York. February 11, 1902.) 

Wab— StriT FOB Adjddication of Natal Prize and Bounty— Poblicatiôn of 

MONITION. 

In a Bult by the United States for the adjudication of a prlze of war 
captured by a naval vessel and the rlghts of the captors to bounty under 
the laws, In whlch the court acciUires Jurisdiction by désignation of the 
'.'] secretary of the navy, although the publication of the monitlon bas 
been made in technlcfil compliance with the rules and practlce of the 
court, a further publication will be ordered on application of the govem- 
ment, ■where it appears, necessary to brlng notice to ail those who may 
bè entitled to be heard, to be made not only in a local paper, but In 
such other as appears calculated to accompllsh its purpose. 

In Admiralty, On application for republication of monition in prize 
case. 

George H. Pettit, U. S. Atty. ^ 
Harriman & Fessenden, for captprs. 

THOMAS, District Judge. The libel herein was filed by the United 
States attomey for the Eà-stern district of New York, who "libels 
for the United States and for ail parties in interest, against the Spanish 
steamer or yessel Santo pomingo^", and allèges her capture during 
the Spanish War by the United StE^tes ship of war Eagle. The secre- 
tary bf the navy has désignated thë Eastern district of New York as 
the district within whîch proceedings for the adjudication of the prize 
ahd of the rigHtS of the captors to bounty under any law of the United 
States shall be commënced. The libel was filed April 26, 1899, and 
the monition was issued May 17, 1899, and service of the same was 
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made by publication în the Standard-Union, a newspaper published 
in the borough of Brooklyn, The United States has deposited to the 
crédit of this court the sum of $1,174.91, which it claims is the total 
amount that should be distributed, while the persons who hâve ap- 
peared and allège themselves to be the captors and entitled to the 
bounty state that the value of the Santo Domingo and her cargo was 
$1,000,000. The jurisdiction of this court dépends upon the désigna- 
tion of the secretary of the navy, above stated, or the possession of 
some portion of the proceeds of the res, or both. On December 5, 
1901, an order was entered amending the libel, and ail pleadings and 
proceedings, and directing that they should be entitled "The United 
States of America, Libelant, against the Spanish Steamer Santo Do- 
mingo, Her Tackle, Apparel, and Furniture." It is urged on the part 
of the United States that, in view of this amendment, there should 
be a republication of the monition. 

It is considered that within the authority of The Palmyra, 12 Wheat. 
II, 6 L. Ed. 531; Benton v. Woolsey, 12 Pet. 27, 9 L. Ed. 987; 
Jecker v. Montgomery, 18 How. 125, 15 L. Ed. 311, — the practice 
was technically correct, and in that regard republication is not obliga- 
tory. However, the jurisdiction of this court is obtained in the man- 
ner above stated, and the publication, although foUowing the practice 
of the court, is entirely insufhcient, under the circumstances, to bring 
notice to those who may deem themselves entitled to be heard ; and 
for this reason, and this alone, a republication of the monition is or- 
dered, not only in the local paper, but also in a newspaper whose place 
of publication or circulation is calculated to bring notice to interested 
parties., Therefore it is directed that such republication be had, not 
only in the Standard-Union, but also in the Washington Star, a news- 
paper published in the District of Columbia. 



THE EMPBROR. 
(District Court, E. D. New York. Febniary 7, 1902.) 

1. Collision — Sailing Vessel and Tuq with Tow — Impkopeu Makeuver. 

Evidence considered, and held to show that a collision In East river 
between a sailing lîghter and a car float, projectlng ahead of the tug 
by which It was belng towed, resulted from the llghter's going about 
on the other tack nearly In front of the tug and tow, and, failing to flll 
at once, belng drifted by the tlde against the float, which had stopped, 
and was making sternway at the tlroe, and that the lighter was in 
fault for such maneuver, and contrlbuted to her injury. 

a. Samb — Violation dp Statdte. 

A tug navlgatlng with her tow too near the Brooklyn shore, In passing 
down East river, In violation of the statute, where Its observance waa 
possible, though not convenient, must be held In fault for a collision there 
occurrlng, although she was not otherwlse In fault 

In Admiralty. Suit for collision. 

James J. Macklin, for libelant. 
Carpenter & Park, for claimants. 
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THOMAS, District Judge. . The sailing lighter Carrie, loaded, 
navigated by two men, was goîrig iip the East river on a flôod tide, 
rùnnîng twô aiîd a half or three miles per hour, with the wind sbifting 
from northeast to northwest, betwpèn 8; and 8:20 o'clock a. m. Sbe 
was on the port tack, Softiewhat beJoW Jay street,, Brooklyn, when she 
went abOut on the starboàrd tack, ahd was pointing across the river, 
when hèr bèw was struck by car float No. 6, projecting about 150 feet 
from the stàrboard bq-iv of the tug Empëi-or,. bound for Jersey City. 
The mastéf of tiie Carrie States that the collision occurred about 300 
feet oflf the Brpoklyn shoré; that at the tiffle the Carrie started to go 
about shè was 2ûo feet frdin that shore; that the car float ahd tug were 
100 feet farther in, and aboUt 100 feet upstream. Hence the Carrie, in 
length over âlI about 100. feet, went into the wind, so as to move her 
bow on a flood tide, in the direction of a long and loaded car fîoat, 100 
feet upstrèam-and 100 feet inshore. The Emperor's évidence is to the 
eflfect that the Carrie went about in front of lier, and that the tug 
had stopped some minutes before, and wâs backing and making stern- 
way at the tittie of the cdllision. If the Carrie's claim be true, the 
float must hâve traveled' out of her course the alleged distance of 
100 feet that separated the vessels, plus the greater part of the length 
of thé Carrie, str'aightened across the river, in order to bring the float 
in collision with the CarHè'à bowsprit. It is more crédible that the 
Carrie went abotit more lièai-ly in front of the float, and not fîUing at 
once, as appéars, was carrièd by the flood tide upon the float. She 
contributed to thé injury. The Emperor was not at fault, save as she 
was navigating too near the Brooklyn shore, in volation bf the stat- 
ute, whose observance was possible, but not convenient or advanta- 
geous. The tourt is bound by the statute, and will enforce it. If it 
should not exist, let the législature repeal it ; it should not be abro- 
gated by the courts. This statute was not involved in The Bayonne 
(D. C.) 110 Fed. 462. 

The damages will be divided. 
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GREBN V. DANIEIiS, Sheriff. 

(Circuit Court of Appeals, Blghth Circuit. Aprll 7, 1902.) 

No. 1,628. 

Execution— Pkopbrtt Subjkct to Sale — Intkrkst m Land Undbk Colobado 
Statotb. 

The owner of the title to minlng daims made a deed for the same to 
B., who at the same tlme made a deed conveylng the claims to a Com- 
pany which had eontracted for their purchase. Both deeds were placed 
In escrow, to be delivered to the company in case certain payments were 
made; otherwlse to he delivered to B. The company went into posses- 
sion under the contract Held, that under Mills' Ann. Codes & St. Colo. 
§ 2582, provlding that "every interest in land légal and équitable shall 
be subject to levy and sale under exécution," B. had an interest in the 
property whlch was subject to levy and sale, since under the escrow 
agreement the deed to B. was, in any event, to be delivered and to become 
effective; making B., in légal efCect, a vendor retaining title until pay- 
ment of the purchase money by the purchaser. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Ralph Talbot, John H. Denison, and William H. Wadley, for ap- 
pellant. _^ 

Charles D. Hayt (John W. Wagner and Ernest Knaebel, on the 
brief), for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

THAYER, Circuit Judge. This is a bill for spécifie performance, 
or, in other words, a bill exhibited by Ernest L. Daniels, sherifï of 
Eake county, Colo., the appellee, against Harrison S. Green, the ap- 
pellant, to compel the latter to accept and pay for certain property, 
known as the "Gordon & Bengal Tîger Lode Claims," situated in 
minerai survey No. 7,557, Twin Lakes mining district, Lake county, 
Colo., which property the appellant bought on July 3, 1901, at an 
exécution sale under an exécution in favor of one John T. Keegan 
and against S. P. Brown, Constance H. Brown, George H. Brown, 
Charles L. Brown, Mamie Niles, Hattie Berry, and Laura Swindier. 
The exécution in question was issued upon a judgment which was 
recovered against the défendants in the exécution on April 2, 1901, 
for the sum of $27,039.78. The case seems to hâve been tried below 
on the bill, answer, and annexed exhibits, no testimony having been 
adduced by either party ; ând a decree was rendered in favor of the 
complainant below. From this source we extract the following facts, 
which are undisputed: On and prior to April 9, 1900, the property 
in controversy appears to hâve been owned by the above-named per- 
sons, against whom the exécution aforesaid was issued. On that 
day S. P. Brown entered into a contract for the sale of the property 
to Daniel E. Murphy, and to a corporation which the latter was to 
organize, for the price of $200,000, which sum was to be paid in a 
manner therein specified. In pursuance of this agreement, and for 
the purpose of carrying it into efïect, S. P. Brown, Constance H. 
Brown, George H. Brown, Charles L. Brown, Mamie Niles, Hattie 
115 F.— 29 ' 
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Berry, and Laura B. Swindler exeputed a deed conveying the prop- 
erty to Daniel .E. Murpliy; said cbflVeyance being duly recorded. At 
the samé tîm€ Mtlrphy èxecuted a deed conveying thè property to 
Constance H. Brown, and she, in turn, èxecuted a deed conveying 
it to,.t|ie Gordon Tiger Mining & Réduction Company, wjiich was 
the corporation that Murphy had organîzed to succeed to his rights, 
and acquife and work the property. The two dèeds last mentiooed 
(thatiS tp say, the deed îrom Miirphy to Constance H. Brown, and 
her deed to the mining cocnpany) were deliveretj in , escrow at the 
date of their exécution to John H. Denison, tobe delivered to the 
aforesâid mining company when it had paid for the- property in ac- 
Cordance with the agreement of date April 9, 1900, îbove mentioned, 
and had produced receipts, signed by S. P. Brpwn or Constance H. 
Brown,, showing that the property had been paid for. The directions 
contàîned in the written instrument by virtue of which said deeds 
were placed in escrow were that if the mining company should be in 
default . oViÇr 90 days in making payment of the purcbase price of the 
mine in the manner agreed, or in the payment of one-half of the net 
profits of the mine, to S. P. Brown, which portion of the profits it 
had agreed to paiy to him until the piurchase price ôf the mine was 
fuUy liquidated, then the deeds held in escrow were to be delivered 
to Constance H. Brown, or to her ôrder. By the terms of the agree- 
ment of date April 9, 1900, the mining company had the right to re- 
lînquish ail its interest in the property, and to surrender its claims 
to the deeds held in escrow, without liability for damages, if it should 
détermine at any time that it could npt work the property profitably. 
It seéms that at the time the judgment aforesâid was rendered against 
the above-hamed défendants in the exécution, under which the ap- 
peliant became thé purchaser of the property, the mining company 
was still in possession of'the property, and had made some payments 
on account of the purdiaise price, and had not at ihat time elected 
to surrender its rights as a purchaser. 

Counsel for the appellant, at the commencement pf their argument, 
say that:/, ' "' , , ' ' , '' ' 

"The only question presented îs, was the interest of the Browns, as shown 
in defehdant's answer and the exhibita thereto attaehed, subject to levy by 
exécution? If the land -was not sUbjèct to sale, the levy and sale are vold, 
and the purchaser Is not bound." 

We accépt that as a correct statement of the point to be deter- 
mined, and shall confine our attention thereto ; assuming, as we do, 
that it was the only question considered by the circuit court. 

A statiite of Colorado (Mill's Ann. Codes & St. § 2582) provides 
that: 

"Bvery Interest In land, légal and équitable, shall be subject to levy and 
sale under exécution; and the claim or possessory right of any défendant 
iti exécution, in or to any public lands, may be levied upon and sold under 
exécution, tn the eame manner as if the same were held by such défendant 
in fee simple." 

See, also, Barnes v. Beighly, 9 Colo. 475, 479, 12 Pac. 906. 
It foUows, therefore, that if any of the défendants in the exécution 
had an interest in the landj légal or équitable, the exécution was 
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properly levied, and a sale thereunder passed that interest. Looking 
at the situation as disclosed by the record, we are of opinion that 
Constance H. Brown, one of the défendants in the exécution, had a 
vendible interest in the property, under the provisions of the afore- 
said statute. It will be observed that ail of the défendants in the exé- 
cution joined in the conveyance of the property to Murphy, which 
conveyance was delivered and recorded. Murphy then conveyed the 
property, by a deed duly acknowledged, to Constance H. Brown, 
and she, in tum, conveyed the property to the mining company; but 
thèse latter deeds are held in escrow. In no event, however, can 
the title or interest which was conveyed by Murphy to Constance 
H. Brown ever become revested in him (Murphy), since, if the min- 
ing company fails to complète its purchase, the deeds held in escrow 
are not to be delivered to him, but to Constance H. Brown, when 
she will become vested with the entire estate. While it is a gênerai 
rule of law that deeds delivered in escrow only take efïect as of 
the date of the second delivery, — that is to say, when the condition 
on which they are to be delivered has been fulfilled (Bish. Cont. 
§§ 35.7~36i)) — ^yet there are well-known exceptions to this rule, 
to which the case at bar belongs, since Murphy, when he executed 
his deed in favor of Constance H. Brown, and placed it in escrow, 
did not expect to regain the title, even if the mining company did 
not pay the purchase price, but intended to vest the title in her, to 
the end that she might be in a situation, by a mère delivery of her 
deed to the mining company, to vest it with the légal title, provided it 
paid the purchase money. Her situation, therefore, when the levy 
was made, is entirely analogous to that of a vendor who has sold land, 
and placed the vendee in possession, retaining the title to be trans- 
ferred when the purchase money is paid. The statute which was 
originally adopted in the state of Colorado, defining what shall be 
included by the term "real estate," as used in the section authorizing 
the sale of such property on exécution, was borrowed from the state 
of Illinois ; and the original statute is not substantially dififerent from 
the statute which is now in force in the state of Colorado, except that 
the latter statute is, if anything, more comprehensive, in that it au- 
thorizes the sale of ail interests in land, whether they be légal or équi- 
table. In the state of Illinois it is the rule that a vendor of real prop- 
erty, who has sold land and put his vendee in possession, but has not 
executed a conveyance, has an interest in the land, which, under the 
statute of that state, may be sold under exécution. McLaurie v. 
Barnes, 72 111. 73, 75, 76. There is no décision to the contrary in 
Colorado, as the only case from that state to which our attention 
has been directed that is at ail in point is the case of Fallon v, Worth- 
ington, 13 Colo. 559, 22 Pac. 960, 6 L. R. A. 708, 16 Am. St. Rep. 
231, where an attempt was made to sell a vendor's interest in real 
property, who had sold and conveyed the same, but had not received 
ail of the purchase money, and who, for that reason, could only daim 
a vendor's lien, which was held not to be an interest in land. The 
situation of a vendor who has not made a conveyance of the thing 
sold is, as a matter of course, very dififerent. So long as he retains 
the légal title, he has an interest in the res, and this interest must 
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be held to be vendible, under the Colorado sïatute above quoted. 
One who pùrchases at a sale of the vendor's interest takes, of course, 
subject to ail the rights of the vendee of which he bas notice; but, 
on the other hand, he succeeds to ail the interest of the vendor, in- 
cluding his rights as against the vendee. 

We conclude, therefore, that Constance H. Brown did bave an in- 
terest in the property which was vendible on exécution ; and as this 
is the only question argued, and as it was rightly decided below, the 
decree below is afïirmed. 



GBBAT NORTHERN RY. CO. V. COATS. 

(Circnlt Court of Appeals, Bighth Circuit. Aprll 14, 1902.) 

No. 1*601. 

Railhoads-^irb from I/dooMOTiVE— Evidence— Burdbït oi" Phoof, 

Where Bre Is shown to. havê started from sparks from a passing loco- 
motive, the, burden is on the company, in an action for damages, to 
show that the locomotive was properly constructed, equipped, and oper- 
ated. ' 

SAMB— SuFFtotBNCT OP EVIDENCE— JORT QUESTION. 

Where It cleai-ly appeàred that a flrè was started on the rlght of way 
of a railroad' by a passing locomotive, which extended to and destroyed 
adjolning property, and the company.jon the trial of an action against 
it, producéd testimony, which was not directly contradicted, tendlng 
to show tliat the loçoniotive was properly constructed, equipped, In- 
spectéd, and operatedi iiMé, that It was the province of the jury to 
detfermijae whettièr the presumptlon of négligence, created by the start- 
ing of the flre, was overcoipe, sincethe jury had the right to weigh the 
testimony and to deterij:)ine whether the wltnesses for the company 
were crédible. 

ÊAME. 

The engineer and flreman, who ^were the principal wltnesses for the 
company In an action for flre started by sparks from thelr locomotive, 
testifled that, at the tlme or immedlately after the locomotive passed the 
place where the flre was set, the front and rear <îampers were closed; 
thàt the fpirmer had not been opened; that the sCreen netting in the 
smokestaCk *às In place; that there was no openlng in the ash pan 
through !irWch flre could escape;. that the steam was shut oflf; and 
that it was.runnlng on acquired momentum at the rate of 15 miles an 
hour. ;Pla,ihtiff's évidence tended to show that, before reaehing the place 
where the flre started, the locomotive was climbing a grade under forced 
draft, and that it hâd acquired sù'ch a momentum that It could run a 
quarter of à mile up grade, with steam shut ofE and dampers closed, 
which was contended to be négligent on a windy day, when in proximity 
to combustible materials. •Eéld, that the court could not say, as a matter 
of law, that the locomotive was properly operated. 

Same— Instructions. 

Where therè was no évidence in an action against a rallroad for setting 
a flre by its looomotlyes that the flre started on plaintiflf's land, outside 
of furraws plowed by.hiin on the margin of the rlght of way, and where 
he had dlrected deféndaht's sectlonmen not to burn grass outsldé the 
furrows, It was not error to môdlfy an instruction requested by de- 
fendant, that plaintiff could not recover if the flre caught outside of the 
furrows, by the additlonal requirement that It must also appear that the 
train was properly managed. 

Bame— Dirbotions to Sectionmbn. 

A direction by the owner of land adjolning a rallroad right of way to 
rallroad sectlonmen not to burn grass on his land, but which does not 
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direct them not to remove the grass lu some other way, does not relievo 
the Company from liability for setting fire tliereto by Its locomotives. 

6. Samb— Instruction— Vblocity of Wind. 

An Instruction in an action for lire started by sparks from a locomotive 
that the velocity of the wind might be taUen into considération was 
not erroneous, in faillng to state how and In what manner the velocity 
of the wind could be considered. 

Sanbom, Circuit Judge, dlssenting. 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

W. E. Dodge (A. B. Kittredge, C. Wellington, and Charles S. 
Albert, on the brief), for plaintifï in error. 

C. S. Palmer (Frank R. Aikens and H. E. Judge, on the brief), for 
défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This action was brought by Clark G. 
Coats, the défendant in error, against the Great Northern Railway 
Company, the plaintifï in error, to recover the value of certain prop- 
erty, consisting of a dwelling house, two barns, and a quantity of 
farming utensils and machinery, which, as he alleged, were destroyed 
on April 26, 1899, by a fire which was set out on the défendant com- 
pany's right of way by sparks, cinders, and coals which were emitted 
by one of the défendant company's engines. The complaint charged, 
in substance, that the défendant company carelessly and negligently 
permitted grass, weeds, bushes, hay, stulsble, and other combustible 
materials to grow and accumulate upon its right of way at the place 
where the fire originated, and on the day last aforesaid, by its serv- 
ants, agents, and employés, in running and operating its engines and 
trains over its railway at said place, carelessly and negligently set 
fire to said grass and other combu%tible materials there permitted by 
said défendant to accumulate, by said engine emitting and discharging 
sparks, cinders, and live coals, thereby igniting said grass and other 
combustible materials, which said fire was, through the defendant's 
carelessness and négligence, set upon its right of way, and, being so 
set, was, through the defendant's carelessness, permitted to extend 
from its right of way to the plaintifï's premises, and, by so extending, 
consume a large quantity of the plaintiff's property, which was situated 
on a tract of land adjoining the right of way. We quote the above 
from the complaint, using substantially the language of the pleading. 
There was a verdict below in favor of the plaintifï for the sum of 
$11,000, and the case is before this court for review, various errors 
having been assigned. 

At the conclusion of the case the défendant company moved the 
court to withdraw from the jury the issue as to the manner in which 
the engine that occasioncd the fire was operated and managed, for 
the reason, as stated in the motion, that the uncontradicted évidence 
tendered by the défendant company relatinç; *-o the management of 
the engine "is so clear and circumstantial that no reasonable person 
can doubt its verity." The court overruled the motion, and its action 
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jn that behalf is the first alleged error to which our attention îs dî- 
rected., ! 

Preliminary to a discussion of this point, it should be observed that 
the testirnony for tlie plaitjtiff below showed that the fire started on 
the defendant's right of way about 1 130 p. m., and not over a min- 
ute or two after the engine and train which is supposed to hâve 
kindled the fire had passed the place where it was discovered; that 
at that point on the right of way there were some dry weeds and 
grass, which extended ail the way to the plaintifif's buildings; that a 
high wind was blowing in the direction of the buildings, and that 
the fire, after it had caught on the right of way in the grass and 
weeds, ran very fapidly to the plaintifif's barns and dwelling house, 
and destroyed them before nlucli of the contents could be removed. 
In view of the testimOny, it is inanifest that the fire was kindled by 
coals, sparks, or cinders which were emitted or dropped by the de- 
fendant company's engine; and there was sufificient évidence to war- 
rant the jury in finding that some combustible material, such as dry 
grass and weeds, had been permitted to accumulate on the defend- 
ant's right of way, and that the fire started therein on the right of way. 
It follows, therefore, that the testirnony in question not only created 
a presumptiori of négligence on the part of the défendant company, 
but, in so far as it showed that the company had allowed combustible 
material to accumulate on its right of way, it established a spécifie 
act of négligence, to which the injury complained of might well be at- 
tributed. McCuUen v. Railway Co., 41 C. C. A. 365, loi Fed. 66, 
70, and cases there cited; Eddy v. Lafayette, i C. C. A. 441, 49 Fed. 
807; Id., 163 U. S. 456, 466, 16 Sup. Ct. 1082, 41 L. Ed. 225; Lesser 
Cotton Co. V. St. Louis, I. M. & S. Ry. Co. (decided at the présent 
term) 114 Fed. 133. 

Leamed counsel for the railroad company do not controvert thèse 
propositions, but they assert that the trial court should hâve told the 
jury, in substance, that the engine was properly managed, and that 
the company was guilty of no négligence in that respect, and that a 
réversible error was committed in not eliminating that issue from the 
case. 

We think that thèse propositions are untenable. The testirnony 
introduced by the plaintiflf, that his property had been destroyed by 
a fire kindled on the right of way of the railroad by coals, cinders, or 
sparks emitted by a passing locomotive, if the jury believed such to be 
the fact, as they must hâve donc, cast on the défendant company the 
burden of Overturning the presumption of négligence thus raised; 
that is to say, the burden of showing that the locomotive was properly 
handled or operated, and that due care had been exercised in the 
construction and equipment of the same and in keeping it in repair, 
so as to prevent the émission of cinders and sparks, so far as that end 
could be attained without impairing its eificiency. McCullen v. Rail- 
way Co., 41 C. C. A. 365, ICI Fed. 66, 70. This presumption could 
only be overcorne by testimony, and, unless we apply to this class of 
cases a rule différent from that which is applied in other cases, it was 
the province of the jury to détermine the weight that should be ac- 
corded to the testimony which was introduced for that purpose, and 
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aiso to détermine the credibility of the witnesses who testîfied on that 
subject. It was well said by the suprême court of Minnesota in Kar- 
sen V. Railroad Co., 29 Minn. 12, 15, 11 N. W. 122, when construing 
a statute of that state which makes the scattering of fire by a loco- 
motive engine prima facie évidence of neghgence: 

"Neither is a jury necessarily bound to accept as conclusive the statement 
of a witness that an engine was in good order or carefuUy and skillfully 
operated, although there Is no direct évidence contradictlng the statement 
They hâve a right to conslder ail the facts and clrcumstances In évidence 
bearing upon the condition or mode of operatlng the engine, and upon the 
accuracy of -witaesseB." 

It was further said, in substance, in the same case, that the statute 
under considération créâtes a disputable presumption of négligence 
on the part of a railroad company, when it appears that one of its 
locomotive engines has set out a fire which has destroyed adjoining 
property ; that the eff ect of the statute is (this latter fact being shown) 
to cast upon the company the burden of proving afïirmatively that it 
has donc its duty, and was not in fact guilty of any négligence ; that 
it must do this by satisfactory évidence, as in any other case where one 
holds the burden of proof; and that if a jury finds against the com- 
pany, deciding that the presumption of négligence has not been over- 
come, it is within the power of the trial court, and its right and duty, 
as in other cases, to set aside the verdict, if it is of the opinion that it 
was not justified by the évidence. We cannot well understand upon 
what theory the statement of persons, who were in charge of a loco- 
motive when it occasioned a disastrous fire, that it was properly and 
prudently managed, etc., must be accepted by a court as conclusive, 
and as overturning, as a matter of law, the presumption of négligence 
raised by other testimony. It would seem, rather, that the triors of 
the fact ought, in such a case, tO' consider how far the interest of 
such witnesses — ^their natural désire to absolve themselves from ail 
blâme — may hâve colored their évidence, and how far their statements 
are consistent with other facts and clrcumstances which hâve been 
proven. If a court undertakes to weigh such évidence, and say that 
the witnesses are crédible, and also to décide as to the elïect of the 
proof, it plainly assumes the functions of the jury, or at least a func- 
tion which is discharged by the jury in other cases. 

Our attention has been called by learned counsel for the plaintiflf 
in error to the case of Menomonie River Sash & Door Co. v. Mil- 
waukee & N. R. Co., 91 Wis. 447, 65 N. W. 176, 179, where the re- 
porter says in the syllabus that the inference of négligence arising from 
the fact that a fire was set by sparks from a locomotive is overcome 
by undisputed évidence that the engine was properly constructed and 
equipped, and was carefully inspected the day before the fire, and found 
to be in proper order, and was properly managed. But it is important 
to note that in that case the court said that the manner in which the 
fire was occasioned was not observed by any one, but was wholly a 
matter of inference, and that in that respect the case before it difïered 
from other cases decided by the same court, namely, Kurz & Hutten- 
locher Ice Co. v. Milwaukee & N. R. Co., 84 Wis. 171, 53 N. W. 850, 
and Stacy v. Railway Co., 85 Wis. 225, 54 N. W. 779, in which latter 
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cases it was ^xpressly decided that it was erroneous to withdraw from 
thé jury thé question respecting the négligent construction and opéra- 
tion of an engihè, whereit appeàred that a fire started on the track 
shortly aftér' an éngine passéd, ilthdugh the company did produce wit- 
nesses who testified that the erigine was provided with the most ap- 
proved appliances to prevent the escape of fire, and was properly 
handied. if we should adopt the doctrine of the Wisconsin case first 
above cited '(Ménomonie River Sash & Door Co. v. Milwaukee & N. 
R. Co.), it w^tîld not fît the case in hand, because in this case the fire 
originated on the defendant's right of way, in the weeds or grass, and 
was discovered not over a minute, as the plaintifï below said, after the 
train passed, and was evidently occasioned by sparks or cinders 
dropped by the locomotive. According to the Wisconsin décisions, 
therefore, the issue as to the skillful opération of the locomotive on the 
occasion of the fire was properly submitted to the jury. 

In addition to the considérations aforesaid, which are ample, in 
our judgment, to show that the trial court committed no errpr in the 
respect now claimed, it will be profitable to refer to the testimony 
bearing upon the issue concerning the opération of the train. 

The défendant company relied principally upon the testimony of 
its engineer and fireman, who testified, in substance, that, about the 
time or immediately after the engine passed the point where the fire 
was kindled, both the front and the rear dampers of the engine were 
closed; that the front damper had been closed from the time the train 
left Yankton; that the screen netting in the smokestack was down or 
in place; that there was no opening about the ash pan from which fire 
could hâve escaped ; that the steam was shut oflf ; and that thereafter 
the train was running on its acquired momentum at the rate of about 
15 miles per hour, which was sufficient to carry it up an incline beyond 
the point where the fire occurred, and down the other side into the city 
of Sioux Falls. On the other hand, counsel for the défendant in 
error direct attention to évidence which shows that, for sonie distance 
before reaching the place where the fire was set, the train had been 
climbing an up grade on à curve, under a forced draught, and that by 
so doing it had acquired such a momentum that, with the steam shut 
oflf and ail the dampers closed, it was able to run more than a quarter 
of a mile beyond thé place where the fire was set, on an up grade, be- 
fore reaching the crest of the hill. It is claimed that thèse facts tend 
to show that the train was not opërated with the degree of care that 
ought to hâve been exercised on a very windy day, past a place where 
there was considérable combustible material on the right of way, and 
buildings near by. We refer to this testimony, and the contentions 
made with référence thereto, mainly for the purpose of saying that 
in the light thereof the trial judge was not bound to décide, as a matter 
of law, that the trainmen had told the truth, that the engine was skill- 
fully handied on the occasion of the fire, and that no négligence could 
be imputed to thé défendant company in that respect. This was a 
question for the jury to détermine in the light of ail the circum stances 
of the case, as well as the question whether the défendant company had 
permitted combustible material to accumulate on its right of way. 
The burden being on the défendant company, as before shown, to 
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prove affirmatively that it had operated îts engine în a proper manner, 
\ve are not able to say that the proof relïed upon to establish the skill- 
ful management of the engine was so clear and circumstantial as to 
remove ail doubt on that point in the mind of a reasonable person. 
But even if this issue had been eliminated from the case, it was still 
the province of the jury to détermine, as counsel for the plaintifï in 
orror are compelled to concède, whether the défendant company had 
not been guilty of négligence which occasioned the injury, in permit- 
ting combustible material to accumulate on its right of way. It is 
most probable, we think, that the défendant company was held respon- 
sible for the fire for that reason. 

Counsel for the plaintiff in error argue two other assignments of 
error relating to the instructions, which are ail that require spécial 
notice. 

There was some évidence at the trial that on one occasion before the 
fire the plaintifE below plowed certain furrows east of the railroad track, 
and along the margin of that part of the right of way where the fire 
originated, telling the defendant's sectionmen at the time not to burn 
the grass and weeds east of thèse furrows, as he had sown some tame 
grass east ôf them, which he did not care to hâve destroyed, or words 
to that efïect. In view of this testimony, the défendant company asked 
the court to instruct the jury, in substance, that if the plaintifï plowed 
thèse furrows on the east side of the railroad track, and forbade the 
sectionmen to burn east of them, and if they found that the fire origi- 
nated east of the furrows, then the plaintifï could not recover. The 
court gave this instruction, with the modification that, on the state of 
facts supposed, the plaintifï could not recover, provided the engine and 
train were carefully and properly managed. Counsel for the plaintifï 
in error complain of this modification of their request, but we are of 
opinion that no error was committed in this respect — First, because 
there seems to hâve been no testimony that the fire originated in the 
grass east of the furrows ; and, second, if there had been such évidence, 
and if it also appeared that the fire was occasioned by the négligent 
handling of the engine, we perceive no reason why the défendant 
should not hâve been held accountable. Because the plaintifï ordered 
the sectionmen not to burn the grass outside of the furrows and on his 
own land, where he had sown tame grass, it does not follow that the 
company had the right to kindle a fire east of the furrows by the négli- 
gent opération of one of its trains. Besides, even if he did give the 
sectionmen orders not to destroy the grass outside of the furrows by 
burning, he appears to hâve made no objection to their removing such 
grass or weeds in any other way, — as by cutting them down. There 
is no merit in this assignment, nor is it one of any importance. 

Furthermore, the lower court instructed the jury that, in determin- 
ing whether the défendant company exercised ordinary care on the 
occasion of the fire, "the velocity of the wind may be taken into con- 
sidération," and this latter excerpt from the charge is criticised. If 
we fuUy comprehend the nature of the criticism, it is that the state- 
ment, as made, was toO' gênerai ; that the jury should hâve been 
advised exactly how and in what manner they might take the velocity 
of the wind into account ; and that, because this was not donc, the 
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défendant wa? prejudieed. Wc are not able to concur in that view. 
Juror^,;a^ well as judges, are presumed to know thât railroad trains 
dô ànd thàt tihçy must riin on wiqdjr, as well as on other days, and that 
a railroad conipany is not négligent merely becausé it opérâtes a train 
in a high wind. We hâve no reason to suppose that the jury failed 
to comprèhçnd what was in the mind of the court, namely, that 
more care pùght to be exercised in handling fire on a windy day than 
on a calm 4ay, and that, in determining whether the défendant had 
exercised due care on the occasion in question, they might very prop- 
erly take into account the force qi the, wind on that day. 

Upon the whole, we hâve failed to find that the trial court com- 
mitted any error on the trial of this case which would warrant a 
reversai of the judgment below, and it is therefore affirmed. 

SANBORNj Circuit Judge (dissenting). The serions question in 
this case is whether or not it was the duty of the court to withdraw 
from the jury the issue whether or not the company failed to exercise 
ordinary care in the management and opération of its locomotive, 
because the évidence that it was not guilty of such want of care was 
so clear and circumstantial that no reasonable person could doubt its 
verity. 

There was évidence from which the jury might properly infer that 
the fire was set by sparks or coals from the locomotive. It is a gên- 
erai rule of évidence, which has been adopted by this court and by 
the suprême court of South Dakota.r— the state in which this case 
was tried, — that the scattering of coals or sparks of fire by a locomo- 
tive raises a presumption that there was either a defect in the engine, 
or négligence in its opération. Kelsey v. Railway Co. (S. D.) 45 N. 
W. 204, 207. But this is not a conclusive presumption of law. It 
is only a disputable légal or artificial presumption of fact which has 
been adopted by the courts, ab inconvenienti, for the purpose of chan- 
ging the burden of proof, because it was so difïicult for the plaintififs 
to establish in the first instance defects in the locomotives, or négli- 
gence in the opération of the engines of railway companies. In Smith 
V, Railroad Co., 3 N. D. 17, 22, 53 N. W. 173, the suprême court 
df that State announced the real reason and the true légal efifect of 
this rule in thèse words : 

"But to prevent a dealal of Justice some of the courts hâve created an 
arttflclal presumption of négligence, to the end that the défendant may be 
compelled to produce the witnesses who are famillar wlth the facts on which 
the issue of négligence dépends, that they may be subjected to full and 
searchlng cross-exaœination on ail the phases of the case,— on ail the possible 
grounds of négligence. Some courts hâve refused to go so far. To extend 
this presumption of négligence beyohd the reason for its existence would be 
irrational. It summons défendant to show that there was no négligence, 
and the évidence must fully meet every possible ground of négligence under 
the circumstances and the pleadings. But when the whole case, Inde- 
pendently of this artificial presumption, shows that there was no négligence, 
the presumption ciinnot be considered for the purpose of making an issue 
foi" the Jm-y. It has fUUy serred its purçose, and can hâve no other efCect 
We therefore establish it as the rule In this state that the court must, in 
the first instance, . détermine the question whether the luf erence of négligence 
arising from the inere setting ont of a single flre has been fully overthrown." 
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The rule that the scattering of fire raises a presumption of deîect 
in the engine, or négligence in its opération, was subsequently enacted 
into a statute in the state of North Dakota. Rev. Codes N. D. 
§ 2984. But even when embodied in that imperative form the su- 
prême court of that state adhered to its rule. It said : 

"Settlng the flre is made presumptive évidence of such dcfects or négli- 
gence. But this court is fully committed to the principle that whether or 
not such statutory presumption is overcome by eridence introduced by the 
défendant is, In the first instance, a question of law for the court (Smith v. 
Railroad Co., 3 N. D. 17, 53 N. W. 173), and also to the further position that 
when the proper employés of the défendant railroad company hâve gone upon 
the stand, and testified that there were no defects In the construction or 
equipment of the engine, and no négligence in its opération, making their 
testlmony at ail points as broad as the presumption, then, as matter of law, 
such presumption is overcome. Evidence of that character was introduced 
by the défendant in this case." McTavish v. Eailway Co., 79 N. W. 443, 446. 

The same rule prevails in the state of Minnesota, under a similar 
statute. Thus, while in the Karsen Case, cited in the opinion of the 
majority, the suprême court of Minnesota held that the évidence for 
the défendant in that particular case had not satisfactorily overcome 
the presumption, it as clearly declared that it was a question of law 
for the court whether or not the évidence had done so, and that when- 
ever it had that efïect there was no question left for the jury, and it 
was the duty of the court to withdraw the issue from their considéra- 
tion. That court said: 

"We do not think or hold that the mère fact that the fire was set by an 
engine bas such an efïect as direct évidence of n^ligence, if the otherwise 
uncontradieted évidence on the part of the railroad company showed satis- 
factorily that it had fully performed its duty in the premises. And if a jury 
should so find, it would be the right and duty of the court to set aside the 
verdict, as in any other case where It was not justifled by the évidence." 
Karsen v. Eailway Co., 29 Minn. 14, 15, 11 N. W. 122. 

To the same efïect are Spaulding v. Railroad Co., 30 Wis. iio, 
123, II Am. Rep. 550; Id., 33 Wis. 582; Huber v. Railway Co., 6 
Dak. 392, 43 N. W. 819; Koontz v. Navigation Co. (Or.) 23 Pac. 
820 ; Railroad Co. v. Talbot, 78 Ky. 621 ; Railroad Co. v. Packwood, 
7 Am. & Eng. R. Cas. 584; Railroad Co. v. Reese, 85 Ala. 497, 5 
South. 283, 7 Am. St. Rep. 66. 

Nor is this rule variant from that which ordinarily obtains when 
uncontradieted évidence meets a disputable presumption of fact. I<aw- 
son, in his Law of Presumptive Evidence, at page 661, says: 

"Primarily, the rebuttable légal presumption affects only the burden of 
proof ; but, if that burden is shifted back upon the party from whom it flrst 
lifted it, then the presumption Is of value only as It has probative force, except 
it be that on the entire case the évidence is equally balanced. In which event 
the arbitrary power of the presumption of law would settle the issue in 
favor of the proponent of the presumption." 

In Bryant v. Railroad Ce, 4 C. C. A. 146, 53 Fed. 997, — an action 
for négligence resulting in death, — it appeared at the fîrst trial that 
the deceased was riding on a passenger car of the défendant on its 
railroad when he was killed, and there was no rebutting testimony. 
This court held that the fact that he was riding on the passenger car 
upon the railroad raised a presumption that he was a passenger. 
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and re^çersed tHe court below because it directed a verdict for the de- 
léndàht. " Thé same fact was proved at the second trial, and the same 
présomption arose, but it was then rebutted by uncontradicted évi- 
dence that a yard master who was without authority to do so was 
operating the passenger car without the knowledge of the railroad 
Company when the deceased was killed. At this second trial the court 
below had submitted the case to the jury, and the railroad company 
was met in this court by the proposition that, since the presumption 
had once arisen in the case that the deceased was a passenger, it re- 
mained and constituted some évidence for the considération of the 
jury, and therefore prohibited the court from taking the issue from 
them. But this court said: 

"A presumption of fact, like that whlch the counsel for the défendant In 
error hère Invoke, is a mère Inference from certain évidence, and, as the 
évidence changes, the presumption neccssarlly varies. A trial court Is not 
bound to disregard a conclusive presumption vi^hich arises from ail the évi- 
dence at the close of a case because at some time la the course of a trial 
counter presumptlons arose. Possession of real estate ralses a presumption 
of tltle, but, when a légal title Is proved In another, a conclusive presump- 
tion arises from ail the évidence that the latter is the owner, and the court 
must so direct Possession of a horse ralses the presumption of ownershlp, 
but the uncontradicted évidence of compétent wltnesses that the horse is 
the property of another, and that the possessor secretly took him from his 
owner without rîght, ralses so conclusive a presumption of ownership in the 
latter that the court mlght be bound to disregard the first presumption from 
possession, and the possession Itself mlght raise a presumption of larceny." 

And we reversed the judgment below, and held that it was the duty 
of the trial court to take the question whether or not the deceased 
was a passenger from the jury, notwithstanding the fact that the pre- 
sumption that he was so arose from the plaintiff's évidence. Railroad 
Co. V. Bryant, 13 C. C. A. 249, 256, 65 Fed. 969, 975, 976. The pre- 
sumption of négligence in the opération of a locomotive which arises 
from the fact that it scatters sparks or coals or sets a lire is neither 
more sacred nor more conclusive than the presumption of ownershlp 
which arises from the possession of property, or the presumption of 
the relation of one rîding in a car to a carrier which arises from his 
riding on its railrûad in its passenger car, or from any other disputable 
presumption of faCt ; and it ought to receive no différent measure of 
considération. 

The suprême court of the state of South Dakota (the state in which 
the case at bar arose, and in which it was tried) has adopted the rule 
which prevails in North Dakota, Minnesota, and many other states, 
— the rule that it is always, in the first instance, a question of law for 
the court whether or not the presumption of defects in a locomotive, 
or of négligence in its opération, arising from the setting of a fire 
or the scattering of sparks or coals, is overcome by the testimony of 
due care introduced by the défendant, and that if the uncontradicted 
évidence of its proper employés is that there were no defects, or that 
there was no négligence in the opération of the locomotive, and that 
testimony is as b'road as the presumption, the presumption is over- 
come, as a matter bf law, and it is the duty of tlie court to withdraw 
the issue from the jury. Thus, in Kelsey v. Railway Co., 45 N. W. 
204, 207, that court said: 
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"The plalntlff, by provlng that the defendant's locomotive englne had set 
flre to dry grass or other combustible matter along its roadbed, made a 
prima facie case of négligence; and, had défendant falled to introduce any 
proof, the plâlntiff would hâve been entitled to a verdict in his favor, under 
the direction of the court But the défendant dld Introduce its employés who 
were engagea in running the train at the time, and the master méchante 
having charge of the repairs ot the englues of the road for that division, who 
testified that this particular englue was in good order, and had the modem 
appliances attached to It to prevent the émission of sparks and the dropplug 
of llve coals of lire, and that the englue was run with the usual care and 
caution at the time the flre started. Thls évidence rebutted the presumptlon 
raised by the plaintifE's proof, and, had there been no other évidence of négli- 
gence, the défendant would hâve been entitled to a verdict from the jury 
under the direction of the court." 

This rule that the presumption of négligence from the setting of a 
fire is, as a matter of law, overcome by the uncontradicted testimony 
of witnesses that due care was exercised, is a rule of évidence, a rule 
of practice, a rule which simply measures the force and efïect of a 
disputable presumption of fact in the trial of fire cases in the states 
of South Dakota, North Dakota, Minnesota, and perhaps in other 
states ; and in those states it ought to and does obtain in the fédéral 
courts, as well as in the state courts, because it is a just and rational 
rule, and because the act of congress provides that the practice, forms, 
and modes of proceeding in actions at law in the national courts shall 
conform, as near as may be, to the practice, forms, and modes of pro- 
ceeding existing at the time in Hke causes in the courts of record of 
the State within which the fédéral courts are held. Rev. St. § 914. 

The resuit is that it was, in the first instance, a question of law for 
the court below in this case whether or net the presumption of négli- 
gence in the opération of the defendant's locomotive, which arose 
from the scattering of the sparks or coals and the setting of the lire, 
was overcome by the testimony for the défendant ; and if the testi- 
mony of its proper employés that there was no négligence in the 
opération of the engine was uncontradicted, and was as broad as the 
presumption, then that presumption was overcome, as a matter of law, 
aftd it was tbe duty of the trial court to withdraw this charge of nég- 
ligence from the considération of the jury on the motion of the de- 
fendant. 

Turning to the évidence, and testing it by this established rule, the 
testimony of the engineer and fireman that the engine was carefully 
and properly managed and operated is found to be as complète and 
as broad as the presumption ; and, unless it can be said to be contra- 
dicted in some material part, it entitled the défendant to a withdrawal 
of this issue from the jury. Where was the contradiction ? The only 
évidence that is claimed to hâve any such efïect is testimony that, 
"for some distance before reaching the place where the fire was set, 
the train had been climbing an up grade on a curve, under a forced 
draught," and that "by so doing it had acquired such a momentum 
that with the steam shut ofï, and ail the dampers closed, it was able 
to run more than a quarter of a mile beyond the place where the fire 
was set, on an up grade, before reaching the crest of the hill." But 
to my mind there is nothing in this évidence which tends in the least 
degree to prove that this locomotive was not operated with reason- 
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able care; t^Mitig tp show that this method of opération was not 
more reasonàiile and careful than it would hâve been to hâve driven 
it puffing slowly up the hill past the property of the plaintiff, thiis 
giving longer time and more bpportunity for fire to escape and ignite 
the combustible njaterial in the vifcinity, , The locomotive was attached 
to a train. The défendant had the right to draw this train around 
the curve and up the grade with its engine, and to use the necessary 
draught and fire to accoitaphsh this pufpose. The légal présumption 
isthat it operàted the locomotive and used the draught and the fîre 
in a careful/ ajid proper manner. This présumption is strengthened 
by the uncontradicted testimony of its employés. No witness cornes 
to say that it did not dp so, nor that its engine was not driven up the 
hill with ordinâry and reasonable care. The suggestion that it was 
not so driven comes, not from the testimony of any witness, but from 
thé mère argument of çounçel, with no witness to support it. In 
this State of the case, thé testimony of the proper employés of the 
Company seems tP me to hâve been uncontradicted, and to hâve 
overcome the présumption of négligence in operating the locomotive 
which arose from the setting of the fire, so that this charge of negh- 
gence ought to hâve been withdrawn frPm the jury. 



McÔAEtNE'Y et al. v. EARLB. 

(Circuit Court of AppealSj Thlrd Circuit. Aprll 21, 1902.) 

No. 6. 

1. JuBiSDicTiON OF Fédéral Courts— Suit iBt Ebceivek op National Bank. 
A suit brought by the recèlver pf a national bank, by direction of the 
comptroUer of the curréney, to enforce a llabllity due to the bank, and to 
seeure a sale under the orderof the court of pledged securities, constitut- 
Ing a considérable part of Its assets, is one for windlng up the afCalrs of 
the bank, within the meaplng of the provlso to section 4 of the fédéral 
Judlciary act of 1888, and within the jurisdictlon of a circuit court of the 
tJnited States, wlthont regard to the citizenship of the parties, i 

8. FraWdulbnt ConvetAncb — Necbssitt oi- Rbcoeding — Convbtancb in 
Trust undbr Pbknstlvania Statute. 

The provision of Act Pa. Marcb 24, 1818, requiring ail assignments in 
trust by debtors on accoùnt of Inability at the time to pay their debts 
tp 'be recorded -within 30 days, and declaring them to be vold If not so 
recorded. does not apply to a transfer made dlrectly to a créditer for his 
beneflt alone; and the transfer of property to the receiver of a national 
bank to seeure a debt due to the bank Is, in effect. one to the bank itself, 
and not In trust, and Is not within the statute. 

8. Same— Pheferkntial Convetakoe— Fraudulent Intent. 

No présumption of a fraudulent Intent to hinder and delay other cred- 
Jtors arlses from a tr^^^ngf er of property as securlty to a bona flde cred- 
itor, whose debt is due, altliough it is understood by the parties that 
the effect of the transfer wlll be to give such créditer a préférence; fior 
can such an intent; be interred from a provision of the instrument of 
transfer that the property shall be retumed in case a certain contem- 
plated adjustment of tlje^afCairs of the debtor shall be made, which pro- 
vision is favorable to other credltori 

1 See Banks and Banking, vol. 6, Cent Dig. § 1059. 
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4. Same. 

Evidence helâ Insufflcient to establish the Invalidity of a transfer of 
property by an insolTent debtor to the receiver of a national bank by 
way of security for a debt due the bank, either on the ground of undue 
Influence, duress, a fraudulent intent to hinder and delay credltors, or 
the insanlty of the debtor. 

6. Rbceivbr of National Bank— Dealings with Pledged Secukities. 

An instrument assigning certain shares of stock and bonds to the 
receiver of a national bank to secure a debt from the assigner to the 
bank, subject to certain prior pledges of a portion of the stock and 
bonds, in terms vested the receiver with "the rlghts of an ov^ner, so far 
as regards sale, disposition, and management." Held, that dealiugs with 
the stock and bonds by the receiver after the assignor's death, with the 
approval of the controUer, by v?hich a forced sale was prevented by 
prior pledgees, and ail parties in interest were benefited, could not be 
attacked in equity by the assignor's admlnistrator because he did not 
assent to the, same. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

For opinions below, see 109 Fed. 13, 112 Fed. 372. 

George Tucker Bispham and J. Howard Gendell, for appellants. 
Austin Lynch, John G. Johnson, Charles Biddle, and Asa W. Wa- 
ters, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. This was a suit in equity in the circuit 
court for the Eastern district of Pennsylvania. It was brought in 
February, 1899, by the receiver of an insolvent national bank, by 
direction of the comptroller of the currency, to enforce a liability 
due to the bank, and to dispose of a considérable part of its assets. 
It was of the class of "cases for winding up the affairs of any such 
bank," which is excepted from the opération of section 4 of the act 
of August 13, 1888 (25 Stat. 433) ; and as it was commenced by an 
officer of the United States, in pursuance of the direction of another 
officer thereof, the circuit court was unquestionably right in taking 
and retaining jurisdiction of it. Armstrong v. Trautman (C. C.) 36 
Fed. 276; Stephens v. Bernays (C. C.) 44 Fed. 642; Yardley v, 
Dickson (C. C.) 47 Fed. 835; Fisher v. Yoder (C. C.) 53 Fed. 565; 
Ex parte Chetwood, 165 U. S. 443, 17 Sup. Ct. 385, 41 L. Ed. 782; 
Auten V. Bank, 174 U. S. 125, 19 Sup. Ct. 628, 43 L. Ed. 920. The 
cause was so proceeded with that on March 7, 1900, a master was 
appointed, with instructions which were not then objected to, and are 
not now complained of. The proceedings in the master's office con- 
formed to those instructions, and the decree of the circuit court was 
based on his report. The spécifie averments of error ail go to the 
dismissal of the exceptions of the administrator of William M. Singer- 
ly's estate to that report ; and upon the questions raised by them, 
as condensed in the brief submitted on his behalf, the appeal to this 
court, is now for décision. 

The decree appealed from was admittedly erroneous, if, for any 
reason, George H. Earle, Jr., as receiver, did not, under and by vir- 
tue of a certain instrument of writing, acquire title to the equities of 
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'William M. Sinçerty in apd to the shares and bonds of the Record 
Publishing Company, therein referred to. That instrument is as fol- 
lows: j 

For value recelve'd, I, William M. Singerly, of.the clty pf Philadelpliia 
and State of Pennsylvania, do hereby sell, assign, set over, and transfer unto 
George H. Earie, Jr.i *ec€lver of the Ohestnut Street National Bank, ail my 
Tlght, title, and interest of , in, and to ail and every share of the capital stock 
and bonds of thé Record PuMlshlng C!o., -whether now pledged or unpledged, 
and subject onli? to the lien of debts where the same bas been pledged as 
collatéral securiîyi upon the followlng ternis and conditions: 

'The purpose of ' tUls asslghadént is to furthèr seeure my indebtedness to 
the Ohestnut Street National Bank; but It is made upon the express condi- 
titm' and réservation that can ■ a plan of reorgaiiizatlon of the afCairs of the 
Otestnut Street National Bank, the Chéstnut Trust and Savlng B\ind Ce, 
âhd of myself, and âllled Interésts, be drafted and put in force, similar ia 
its provisions and to the same gênerai effect as the Singerly plan so called, 
and pnly deviating therefrom in such partlculars as shall obtain the approval 
of the cûunsel of the said bank and said Trust Co., sald counsèl being John 
G. Johnson, Esq., William H. Addicks, J. Howard Gendell, and P. F. Eoth- 
ermel, or the survivors of them, whether said proposed plan be a new one, 
or an amendment of the said Singerly plan, then and in that case, and In 
that case only, thé Ohestnut Street National Bank sliall be bound to relinquish 
the additional security hereby transferréd, upon the receipt, in substitution 
and' lieu thereof the proposed shares of Record stock coming to it under 
the said proposed plan. Sald amount of stock, however, In no case to be 
of a par value less than my total indebtedness to said bank, nor shall the 
whole exceed the total indebtedness of William M. Singerly, as passed and 
approved by said counsel. 

The assignée Is to be clothed wlth tfe^ fullest powers to Join In ail sales 
or assignments of sald stock, and to partlçipate in any scheme or reorganiza- 
tlon and salé of sald stock, taking in retuirn shares of stock in any new Com- 
pany, or whatever else may be deemed advlsable and prdper. He is to hâve 
the rights of an owner, so far as regards- sale, disposition, and management 
of said shares thus transferréd to hims 

And I do hereby constitute and appoint George H. Earle, Jr., receiver, 
etc., his assigns, suceessors, and substltutes, my attomey and attorneys, with 
full power to reeeive in his or their names or name certiflcates for the said 
shares'; ' hereby obllging myself at his or their request to do ail necessary 
actions or thlngs for the same, eflfectually transferrlng the sald shares and 
bonds to him or them. 

Witness my hand and seal this tenth day of February, A. D. 1898. 

[Signed] William M. SlUgerly. [Seal.] 

Witness: [Signed] S. W. Reevés. 

Acknowledged before me as a notary public for the commonwèalth of 
Pennsylvania, this tenth day of February, A. D. 1898. 

[Signed] S. W. Reeves, Notary Public. 

The \'alidity of this document is assailed upon several grounds. It 
is said to be, in effect, an aésignment for the benefit of creditors, 
•which became invalid becàûse not récorded; that its exécution and 
delivefy constituted a fraud ùpon creditors; that it was procured by 
constructive fraud; and thàt Singerly was of unsound mind when 
he executed it. Thèse points will be Séverally considered in the order 
in which they hâve been Istated. 

The law of Pennsylvania provides that: 

"Ail assignments in trust by debtors on account of inabillty at the time to 
pay their debts, to prefer otje or more creditors, shall be held and construed 
to enure to the benefit of ajl creditors in proportion to their respective de- 
mands" (P. L. 1843, p. 373>; and that "Ail assignments as aforesaid to be 
made and executed, which shall not be récorded in the office for recording 
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deeds, and wlthln thirty days, shall be null and vold agalnst any créditer of 
said assigner" (P. L. 1817-18, p. 287). 

Was the transfer of February lo, 1898, an assignment in trust? 
We are of opinion that it was not. We cannot adopt the suggestion 
that the words "receiver of the Chestnut Street National Bank," as 
they occur in its first paragraph, are simply words of description. 
We thinlc it is manifest that they were not so intended. The sole 
purpose of the transfer, as expressly stated, was to secure an in- 
debtedness to the bank ; and it seems to be clear that for this reason 
it was made to Mr. Earle in his capacity as receiver, and not other- 
wise. Consequently he took for the bank, and as the bank. He 
stood in the place of the bank. As its receiver, he unquestionably 
was a trustée for it and its creditors. But the assignment itself im- 
posed no trust whatever. It therefore does not purport to be an as- 
signment in trust, and we hâve not been convinced that it must be so 
regarded merely because the law of the United States required that 
it should be made to the receiver of the bank, instead of to the bank 
itself. If it had been solvent, and such an assignment had been made 
directly to it, it certainly would hâve been entitled to hold for its 
own exclusive benefit; and surely this right was not forfeited by its 
insolvency, and the conséquent appointment of a receiver, to whom, 
subject to the direction of the comptroller, there passed the power, 
theretofore vested in its directors, to secure and coUect its crédits 
and other assets. We hâve examined the several Pennsylvania déci- 
sions to which our attention has been directed, but it is unnecessary 
to discuss them. They détermine, at least, that an assignment by a 
debtor directly to his creditor is not within the statutory provisions 
relied on by the appellant ; and, in our opinion, the transfer now in 
question was, in substance and légal contemplation, a transfer to the 
creditor bank itself. Rev. St. § 5234; Kennedy v. Gibson, 8 Wall. 
506, 19 L. Ed. 476; First Nat. Bank v. Pahquioque Nat. Bank, 14 
Wall. 383, 20 h. Ed. 840; Price v. Abbott {C. C.) 17 Fed. 506. 

The contention that it was intended to hinder, delay, and defraud 
the other creditors of Singerly is not supported by anything that ap- 
pears on its face, nor by the extrinsic évidence. When a debt is 
actually due, a fraudulent intent cannot be inferred from the mère 
fact of transfer (Wemer v. Zierfuss, 162 Pa. 360, 29 Atl. 737) ; and 
this instrument, though undoubtedly preferential, displays no badge 
of fraud. It reserves nothing to Singerly, and its provision for the 
relinquishment of the property transferred, in case the plan of reor- 
gariization to which it refers should be drafted and put in force, was 
not opposed, but favorable to the interests of his other creditors. 
It may safely be assumed that Mr. Earle was aware that the eflfect 
of the transaction would be to postpone them, but this is immaterial. 
"The criterion is not the effect, but this fraudulent intent" (Wemer v. 
Zierfuss, supra); and, as respects the existence of such intent, our 
independent examination of the évidence has brought us to the same 
conclusion as was reached by the master and by the court below. It 
was not éhown that the transfer to the receiver was either made or 
taken to hinder, delay, or defraud other creditors, but simply, as it 
115 F.— 30 
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déclares,, for theindisputably lawfwJ purpose of securing Singerly's 
indebtedness to the bank. 

Çptirts of equity, when exercising jurisdiction over the dealings of 
p>eîrspns âtaiîding in fîduciary relation, will not permit the one in whom, 
by reasoriofsuch relation, confidence is reposed, to retain an advan- 
tage obtained at the expènse of the confiding party, by exertion of 
the influëiic^ Vhich natûrally grOws out of that confidence. This 
salutary rulé has been frequently eriforced both in England and in 
this country.'but the facts of the présent case do not call for its ap- 
plication. Mr. Èarîe, it is true, was prominently and actively con- 
cerned in an attempt to bfing about an adjustment of Singerly's af- 
fairs, and â reorganizatîon of the associations and interests which their 
entanglemerit involved. He was, too, a receiver of one of those as- 
sodations, and one of the assignées of another of them ; but in no 
sensé was hë a trustée for Singerly. The latter entertained the hope 
that the "'plan of reorganization" which was suggested by Earle and 
Cook Womd inure to his benefit, and he freely co-operated with them 
in their earnest but unsuccessful efiforts to consunlmate it. We hâve, 
however, sëarched this record in vain to find any évidence which 
would, hâve justified a finding that with respect to this plan, or any- 
thing else, Earle's connection with Singerly was a fiduciary one. More- 
over, any confidence which, notwithstanding the nonexistence of such 
relation, Singerly may hâve reposed in Earle, does not appear to hâve 
been abused. It was the désire of both of them that this transfer 
to the receiver of the bànk, as well as that which was made to Earle 
and Coolc as 'assignées pf the trust company, should be made; but 
that any uiidue influence was exerdsed tô procure them does not ap- 
pear. They were executed and delîvered upon the advice of Singer- 
ly's separatè côunsel, and the fact that this advice was based "mainly, 
if not aitogether, upon the groùnd that, their exécution was desired 
by Earle," is not materiàl.; Whatever may hâve been Singerly's mo- 
tive for making them, or the prevailing considération in the mind of 
his coufisel when advising them, no advantage Seems to hâve been 
taken of Singerly ; nor does Earle's position, such as it was, appear 
to hâve been in any way used either to coerce or allure him. 

We hâve attentively examined the voluminous testimony which was 
addticed upon the question raised as to the sanity of Mr. Singerly. 
It could not be reviewed at length without unduly expanding this 
opinion, or be better sumrnarized than it alreàdy haS been in the re- 
port of the master. We concur with him, and with the learned judge 
of the court below, in holding that, as a whole, it did not èstablish 
that Singerly -was insàne'when he executed the transfer to Earle. 
Whatever room there might be for controversy upon any more gên- 
erai aspect of the subject, there can, we think, be no reasonable doubt 
as to the capacity of Singerly to rationâlly contract as and when he 
did contract; and thè existence or nonexistence of such capadty at 
thàt time was and is, of course, the précise question for détermina- 
tion. Upon that question we àpprove and adopt the findings, rea- 
soning, and conclusion of the master, and, without restating them at 
length, deem it enbugfa for the présent purpose to say that we are 



M'cARTNEY V. EARLE. d67 

entirely satisfied of the correctness of the foUowing slatements which 
we extract from his report: 

"In this case tlie testimony clearly establishes that the matter of thèse 
preferentlal assignments was, prior to their exécution, the deliberate, con- 
scious, and voluntary action of Mr. Slngerly; that he gave the necessary in- 
structions for their préparation, and that their substance and import was 
explained to hlm by his own counsel, who then believed, ànd does not now 
question, in his testimony, that Mr. Singerly fuUy understood the nature of 
his act; and that Mr. Singerly, after the exécution of the assignments, was 
eonscious of what he had donc, and at no time repudiated his solemn act 
during his Ufetime. • » * Of those who were présent, ail testitied, except 
Mr. Addicks and Mr. Singerly, both deceased; and ail of them, Including 
Mr. Singerly's counsel and the présent counsel for the respondent, agrée that 
his mental responsibility and sober condition was never questioned by them." 

The administrator of Singerly's estate had no just ground for com- 
plaint of the exchange which was made of Record stock and bonds 
for Traction stock, as collatéral to the notes of Singerly which were 
originally held by the Pennsylvania Company for Insurances on Lives 
and Granting Annuities, and were purchased from it by the Finance 
Company of Pennsylvania, the Guarantee Trust & Safe Deposit Com- 
pany, and the Pennsylvania Warehousing & Safe Deposit Company. 
The Traction stock had been borrowed by Singerly to be used by him 
to secure the loan which he afterwards obtained upon those notes, 
and it was so used. To protect its owners, Singerly transferred to 
a trustée for them the shares and bonds of the Record Company. 
After Singerly's failure and death, it became évident that the Traction 
stock was liable to sale by the pledgee thereof, and that, upon such 
sale being made, the trustée who held the Record shares and bonds 
might and would sell them to liquidate the loss of the owners of the 
Traction stock. The situation was a serions and menacing one for 
Singerly's estate, as well as for the bank's receiver. A sacrifice of 
valuable assets was imminent, and this Mr. Earle was anxious to avoid. 
Accordingly, and with the approval of the comptroUer of the cur- 
rency, he procured the surrender of the Traction stock to its owners, 
and the acceptance in its place of the stock and bonds of the Record 
Company. By this arrangement no harm was donc to the estate of 
Singerly. Manifestly, it was to its advantage. It prevented a forced 
sale of the Record stock and bonds, and extinguished the obligation 
which Singerly had assumed to those who had loaned him the Trac- 
tion stock; and this it accomplished without imposing any lien or 
charge upon the Record stock and bonds to which they were not 
already, in substance, subject. It was not only a fair and honest 
transaction, it was an emineirtly discreet and proper one. It was one 
to which the assent of the appellant, if requisite, might reasonably 
hâve been expected. It is insisted, however, that, because he did 
not in fact assent to it, he is entitled to take thèse stocks and bonds 
free and discharged of and from any lien whatever. In assuming this 
position, he, no doubt, has been actuated by a sensé of duty to the 
interests he represents, but to us the demand itself seems to be too 
plainly inéquitable for possible allowance in a court of conscience. 
Even, however, if the assent of the représentative of Singerly's gên- 
erai estate to the arrangement in question might othèrwise hâve 
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been Jiecessarj^, it was, vve think, renclered unnecessary by the as- 
signment of February lo, 1898; for by it Mr. Earle was "clothed 
with the fullest powers to join în ail sales or assignments of said 
stock," #às vested wîth "the fights of an owner, so far as regards 
sale, disposition and management" thereof, and was empowered to 
demand further assurances for "eiïectually transferring the said shares 
and bonds to him." Consequently he was, in our opinion, amply 
authorized to deal with them as he did, and no action on the part of 
the administrator was needful. 

Having, we believe, sufficiently stated our views upon ail the points 
presented for our considération by the learned counsel of the appel- 
lant, it remains but to say, as to the whole case, that the decree 
under rèview is, in our judgment, in no respect erroneous. It is there- 
fore afifirmed, and the cause will be remanded to the circuit court for 
such further proceedings as may be requisite or proper to be there 
taken in pursnance thereof or in conformity therewith. 



GAKTH et al. t. ARNOI^D et al. 

(Carcuft Court of Appeals, Eighth Circuit March 31, 1902.) 

No. 1,599. 

1. Statdtes — Validity — Acthoriztng Sale of Ikfakts' Lakds. 

It Is tlie settled latv of Missouri tliat, prior to the adoption of the 
constitution of 1865, It was compétent for the gênerai âssembly, by spé- 
cial act,, to authoi'lze the sale of lands belonging to mlnors or persons 
non compos mentis; and the law had been so well established, and so 
many tltles had been acquired oi;i the faith thereof, as to constitute It a 
rule of property in the state. 

2. Appbal — Questions Rbvibwablb— Action Tribd to Cotibt. 

Where, by stipulation, an action at law Is trled in a circuit court with- 
out a Jury, — a part of the f àcts belng stlpulated, and others specially 
found by the court, — In th,e absence of a bill of exceptions the only ques- 
tion open for considération by tlne appellate court is whether the judg- 
ment is warrarited by the pleadlngs and sustained by the facts stlpulated 
and foùnd by the trial court 

8. Infants— BxBiiciSB of FcVèr to Convet Lands of Minors— Burden of 
Pboof to Sustain TitCB: 

Power conferred by législative : ftct upon persons to sell and convey 
the Interestsr of certain mlnors In lands must npt only be strictly exer- 
clsed, but, since the donees hâve no tltle to the Interests they are author- 
ized to convey; one who sets up a title in virtue of the exercise of such 
power must fiimish the évidence to support It; and, where the validity 
of the deed -under wbich he claime dépends upon açts in pais, he must 
prove the performance of such acts,— the fact that he was an Innocent 
purchaser, clilmlng through mesnç conveyances, affording him in such 
case no protection. 

4. Samb— Construction ofPowbb. 

Where an act of the législature conferred power upon persons to sell 
and convey the land of certain mlnors "for cash or on crédit" a convey- 
ance of the land in exchaiige for personal property was void, and did not 
dey est the title of the minors. 

5. Samb— Expiration of Power— Infant ReacHing Majoritt. 

A power conferred by the législature on persons to sell lands of ml- 
nors^ being dépendent on the fact of minority, terminâtes as to any 
one of such minors when he reaches majorlty and becomes sui juris. 
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9. Dbeds— Construction— Estâtes Created. 

Rev. St. Mo. 1855, c. 32, § 5, provlded that when a conveyance or 
devise was made whereby the grantee or devisee should become seised, 
in law or equity, of such an estate in land as, under tlie statute of entails, 
would liave been held to create an estate tail, "every such conveyance ot 
devise shall vest an estate for lif e only In such grantee or devisee, who 
shall possess and hâve the same power over, and right in such premises, 
and no other, as a tenant for life thereof would hâve by law, and upon 
the death of such grantee or devisee, the said lands and tenements 
shall go and be vested in the children of such grantee or devisee, equally 
to be divided between them as tenants in common in fee, and if any 
child be dead, the part which would bave corne to him or her, shall go 
to bis or her issue, and if there be no issue, then to his or her heirs." 
Held, that by virtue of such statute a deed conveying land to a mother 
"and to the heirs of her body" gave to her a life estate, and to her 
children living at the date of tlie conveyance a vested remainder in 
fee, which would open up to let in after-born children, if there were any. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

For opinion below, see io6 Fed. 13. 

This is an action of ejectment to recover certain lands situated in Clay 
county, Mo., described as the N. B. % of section 20, township 51 N. of 
range 31 W., except a part thereof which lies south and west of a public 
road running from Liberty, in said county, to Liberty Landing. Both parties 
claimed title under Joël Turnham, a common source of title, w^ho was seised 
and possessed of the land in question on and prlor to January 17, 1855. 
The case was submitted on an agreed statement of certain tacts, and the 
trial court found specially other facts, a jury havmg been waived. From 
the facts so agreed and found we extract the foUowing, which are ail that 
are deemed essential to the présent décision: On January 17, 1855, Joël 
Turnham conveyed the property in controversy to his marrled daughter, 
Ann R. Arnold, by a deed which granted the same to her "and to the heirs 
of her body"; the latter words being words which at common law, as is 
well known, would bave created an estate tail. The deed, however, was 
governed by section 5, c. 32, Rev. St. Mo. 1855, which provlded that, after 
the passage of the act, when a conveyance or devise was made whereby the 
grantee or devisee should become seised, in law or equity, of such an estate 
in land as under the statute of entails would bave been held to create an 
estate tail, "every such conveyance or devise shall vest an estate for life 
only in such grantee or devisee, who shall possess and hâve the same power 
over, and right in such premises, and no other, as a tenant for life thereof 
would hâve by law, and upon the death of such grantee or devisee, the said 
lands and tenements shall go and be vested in the children of such grantee 
or devisee, equally to be divided between them as tenants in common in fee, 
and if there be only one child, then to that one, in fee, and if any child be 
dead, the part which would hâve come to him or her, shall go to his or her 
issue, and if there be no issue, then to his or her heirs." On March 12, 1859, 
the gênerai assembly of the state of Missouri was induced to pass a spécial 
act, which, after reciting that the land in controversy was given by Turnham 
to his daughter for and during her natural life, and at her death to her 
children in equal portions, "without any moneyed considération and wholly 
from paternal affection," declared "that Joël Turnham and Ann R. Arnold 
are hereby authorized to sell and convey ail the right, title and interest, con- 
tingent or otherwise, of Joël T. Arnold, David D. Arnold, Charles B. Arnold, 
Edward C. Arnold, Allen K. Arnold and Louisa E. Arnold, of, in and to" 
the land in controversy, and that "they, the said Joël Turnham and Ann 
K. Arnold, may make sucu sale jfrivately or publiely for cash or on crédit," 
and that "the proceeds of such sale shall be trust funds in the hands of tho 
said Joël Turnham and Ann B.. Arnold, to be held or reinvestcd by them sub- 
ject to the same uses and limitations as the land is now held." On January 
1, 1862, Joël Turnham and Ann R. Arnold executed a bond for a deed to the 
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land In controversy In favor of one Wifllàm Austln, of day county, Mo. In 
ÎÛilsj Bénd tïïe obligera deseribed theinselves as résidents of Milam county, 
ïfei., aî>d furtàer recited thèreln tBat they had derlved thelr autliorlty to 
sell the-'land by an àct oî tbe législature of the state of Missouri "made 
about 'Siree years ago, whlch Is contalned in the acts of tbat session." On 
February 1, 1802, Turnham and his danghter, Ann R. Arnold, executed a 
power of attorney In fayor of ône J. Tl'Eto'wnlng, wbereby they appointed 
hlm thèlr trtié and lawful attorney "to bargain, sell, alien, and convey unto 
William Austln a certain tract of land sltuatê; lying, and being in the county 
of Clay and in the state of Missouri, aiid containing one hundred and slxty 
acres, and Is descrlbed in annèxed bond for tltles made by unto said William 
Austln, and to make to sâld Austin a warranty deed to the same, and do ail 
acts In référence to the satne in as fuU and complète a manner as" they 
could do themselves if they were personally présent On June 2, 1862, .T. T. 
Downlng, actlng under the aforesald power of attorney, executed and de- 
livered to eàid William Austin a deed to the land In controversy. This deed 
contalned a full récital of the spécial act of the gênerai assembly of the 
state of Missouri of date March 12, 1859, above referred to, also an appro- 
priate référence to the aforesald power of attorney in favor of Joseph ï. 
Downlng, and, in terms, conveyed to William Austin, and td his hoirs and 
assigns forever, the tract of land in controyersy. The défendants below, 
Susan C. Garth, William Portwood, Hugh Portwood, Ed Portwood, June 
Portwood, and Abraham Portwood, who are the plaintlffs in error, claim tlUe 
to the land In controversy by régulai: mesne conveyances from William 
Austin, and are vested wlth ail of the title which was conveyed by the deed 
of Joël Turnham and Ann E. Arnold, which was made by their attorney in 
faet, Joseph T. Downlng. On March 12, 1859, when the aforesald act author- 
izing the conveyance of the land in question was passed, Ann R. Arnold was 
the mother of the foUowings children, then livlng: Robert H. Arnold, who 
was then over 21 years of âge; Joël T. Arnold, who was born March 11, 
1869; David D. Arnold, who was born April 11, 1841; Charles B. Arnold, 
who was born In 1846; Edward C. Arnold, who was born In 1848; Allen K. 
or Allen W. Arnold, who was born in 1850; Loulsa E. Arnold, who was born 
in 1853. Of thèse children, Robert H. Arnold dled in 1868, Charles B. Arnold 
died In 1873, and Edward C, Arnold dled In 1874, without leaving any llneal 
descendants, as the record redtes. Ann R. Arnold, the mother of the afore- 
sald children, died in 1896, leavIng survlvlng hér, as the heirs of her body, 
the two plaintlffs in thls action, namely, Joël T, Arnold and David D. Arnold; 
also Allen K^ or Allen W. Arnold and Louisa B. Arnold, who had Intermarried 
wlth one Dan Leavell. The triai court found, as a matter of fact, that when 
Ann E. Arnold and her children were on their way to Texas, In the fall of 
1861, they overtook William Austln, who was on his way to Texas with 
some race horses, and was afterwards engaged in raclng horses in Texas; 
that at the tline the title bond in favor of Austln, and the power of attorney 
In favor of Downlng, were executed, Joël Tnmham and Ann B. Arnold 
and said William Austin were livlng near MUam, In Texas; and that Ann 
R. Arnold recelved from sald^ Austln, as thé sole considération for the con- 
veyance of the land In controversy to said Austin, a negro man aùd some 
horses, It further found that neither Joél T. Arnold nor David D. Arnold 
recelved any part of tbe considération which was recelved on account of the 
sale of the land to Austln. Joël T. AmMd and David D. Arnold, who were 
the sole plaintlffs below, claimed that by virtUe of the facts aforesald, they 
had not been devested of their title to the land; and the court below adopted 
that View, rendering a judgment in favor of each for an undivided one- 
fourth part of the tract of land heretofore descrlbed. The défendants below 
brought the case to this court upon a wrlt of error. 

J. M. Sandusky (B. P. Finley, D. B. Holmes, H. F. Simrall, F. H. 
Trimble, and S. G. Sandusky, on th.e brief), for plaintiffs in error. 

Henry D. Ashley and William S. Gilbert (L. C. McBride, Monta J„ 
Moore, and Denton Dunn, on the brief), for défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 
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THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

A considérable portion of the argument with which we hâve been 
favored deals with the question whether the act of March 12, 1859, 
supra, which authorized Joël Turnham and Ann R. Arnold to sell 
and convey the interests of Mrs. Arnold's six minor children in the 
land in controversy, was a lawful exercise by the state of législa- 
tive power. Concerning this question it is only necessary to say that 
it may be conceded to be well settled in the state of Missouri that, 
prior to the adoption of its constitution of 1865, it was compétent 
for the gênerai assembly, acting as parens patrise, to authorize by 
spécial laws the sale of lands belonging to minors and persons non 
compos mentis. The power in question had been repeatedly exercised 
and upheld. Indeed, the doctrine was so well established by local dé- 
cisions, and so many titles had been acquired on the faith thereof, 
as to constitute it a rule of property. Stewart v. GrifHth, 33 Mo. 13, 
82 Am. Dec. 148 ; Gannett v. Léonard, 47 Mo. 205 ; Shipp v. Klinger, 
54 Mo. 238; Cargile v. Femald, 63 Mo. 304; Clusky v. Bums, 120 
Mo. 567, 25 S. W. 585. In one of thèse cases (Shipp v. Klinger) the 
suprême court of the state declined to go into the question of the right 
of the législature to exercise such a power, or to consider it as open 
for further discussion. 

We are also disposed to concède, for présent purposes, but without 
expressing a definite opinion thereon, that the validity of the act in 
question was not affected by the fact that the législature did not re- 
quire the persons who were authorized to sell the interests of the 
minors in the land to give a bond conditioned for the faithful manage- 
ment and reinvestment of the proceeds of the sale, and that the validity 
of the act would not hâve been afïected, even if the deed of Joël Turn- 
ham to Ann R. Arnold, of date January 17, 1855, supra, had had the 
efïect of creating contingent remainders in favor of Mrs. Arnold's 
children. As the législature had the power to authorize a sale of the 
interests, it may well be argued that such a power included the right 
to détermine whether, in view of ail the circumstances of the case, 
a bond ought to be exacted from those in whom the power of sale 
was vested. Gannett v. Léonard, 47 Mo. 205, 207. And inasmuch 
as the courts of Missouri seem to hâve abandoned the common-law 
doctrine that a contingent remainder is inaliénable until it has become 
a vested estate (Godman v. Simmons, 113 Mo. 122, 130, 20 S. W. 
972; Sikemeier v. Galvin, 124 Mo. 367, 27 S. W. 551; La.ckland v. 
Nevins, 3 Mo. App. 335), it may be argued with some force that the 
législature, prior to 1865, could authorize the sale of the interests of 
Mrs. Arnold's children in the land in controversy, although such in- 
terests were contingent, and not vested. We would not be under- 
stood, however, as expressing a definite opinion on either of the latter 
questions, because a décision- of the same, upon the présent record, is 
unnecessary. 

As above shown in the statement, the learned trial judge found 
specially that the land in controversy was not sold for cash or on 
crédit, as the act authorizing the sale providfed, but was traded for "a 
negro man and some horses" ; and such tinding must be accepted as 
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conclùsive by this court, and the dase decîded accordingly. Counseî 
for the i^s-intiffs in error challenge this finding, and the competency 
bf thé évidence by which it was éëtâblished, but neither of thèse con- 
tentions can be noticed. This case was triéd before the court without 
a jury; a part of the facts being stipùlated, while others were found 
specially by the court. No bill of exceptions was fîled tô bring any 
of the teStittiony upon the record, ahd, so far as we are advised, no 
exceptions were takeit' tq the admission of any testimony. AU the 
knowledgé that this court has concerning the testimony is derived 
from certain excerpts therefrom found in the opinion of the trial 
judge; biit that does nôt ttiake thé féstimony à part of the record, or 
présent for review the question whether the testimony was compétent, 
becausè the Opinion of the court, notrbèihg embraced in a bill of ex- 
ceptions, forms no part of the record. North American Loan & 
Trust Co. V. Cqlonial & U. S. Mort^:. Co., 28 C. C. A. 88, 95, 83 Fed. 
796; Association y. Du Bois, 29 0.- C. Ar354, 85 Fed. 586. Tried 
as this case wâS, the only question open for discussion in this court is 
whether the facts, as stipùlated and found by the trial jùdge, sustain 
the judgmeht. Seârcy Co. v. Thorhpson, 13 C. C. A. 349, 66 Fed. 92 ; 
Walker v. Miller, 8 C. C. A. 331, 59 Fed. 869. 

Assumingf, thiéréfore, as we must, that the land in cohtroversy was 
traded for personal property, and not sold "for cash or on crédit," as 
the statute dirécted, the questions arise whether the title of the plain- 
tiffs below, which was acqùired byvirtue of the deed to their mother 
that was executed by Joël Turnham on January 17, 1855, was devested 
by the conveyancé to William Austin pf date June i2, 1862, and whether 
the défendants bèlow, claiming by mésne conveyànces under Austin, 
and presumably without knowledgé thâthe traded for the land, are 
entitled to protection, We are of OfJiniôri that both of thèse ques- 
tions must be debided in thé négative. It is clear that Joël Turnham 
and Ann R. Àrnbld were vested by the statute, withmerely a naked 
power, as respects' the right to sell the ihterests of the minor children 
in the' land in cùntroversy, to'd not with a power coupled with an in- 
terest. Under sûch circuriistances, the rtilé is not only that the power 
must be strictly exercised, but that bné who sets up a title in virtue of 
the exercise of such a power must furnîsh the évidence to support it ; 
and, where the validity of à deed/ under which he claims dépends 
upon acts in pais, he must'pi-'bve thë pérfôriiiance of such acts. Neith- 
er Turnham nbr his daughtéii-, Mrs. 'Arnold, was vested with the légal 
ti^le to thé interests of the mihor children of Mrs. Arnold, which they 
were àûthorized tO' convey. They sim^ly had a power to sell the 
chitdren's interests, withbut being v^ested; with the légal estate, and 
they cbtild convey the légal title orily by a sale made in strict accord- 
ance with the power. They are not in the position of one who, while 
holding the légal title tb prbperty in trust for another, conveys it to 
an innocent purchàser for valttè in violation of the trust. Not only 
Austin, but ail subséquent purchasers of the land, were bound to ascer- 
tain',' ând, iii an action liké the présent, are réquif ed to bfïer sufficient 
proof showing, that the pbwér was pï'bpérly exercised. Williams v. 
Peyton, 4 Wheat. 77, 4%. Ed. 518; Morrill v. Cône, 22 How. 75, 82, 
16 L. Ed. 253; Ransom V. Williams, 2 Wall. 313, 319, 17 L. Ed. 803; 



GAUTH V. AKNOLD. 473 

Deputron v. Young, 134 U. S. 241, 256, 257, 10 Sup. Ct. 539, 33 1*. 
Ed. 923; Pettis Co. V. Gibson, 73 Mo. 502. 

We conclude, therefore, as above intimated, that the interests of the 
plaintiffs below were not devested by the attempted sale to Austin; 
and this is true as respects the interest uf'one of the plaintiffs, Joël T. 
Arnold, for another and entirely différent reason. He became of full 
âge on March 11, 1860, nearly two years before the trade with Austin 
was negotiated. As the power of the gênerai assembly to authorize 
the sale of the children's interests depended solely upon the îact that 
they were minors, this power, when conferred, only continued so 
long as they were under âge, and terminated when they respectively 
attained their majority, if it had not theretofore been exercised. The 
power to sell Joël T. Arnold's interest in the land expired, therefore, 
on March 11, 1860, when he became sui juris. Clusky v. Burns, 120 
Mo. 567, 574, 25 S. W. 585. 

The question which remains to be considered concerns the amount 
of the recovery. Only two of the children of Mrs. Arnold hâve joined 
in the présent action, and, as the extent of their interest in the land 
dépends upon whether the children of Mrs. Arnold took vested or 
contingent- remainders under the deed of Joël Turnham, it is necessary 
to consider that question. This is, perhaps, the most disputable ques- 
tion in the case. The effect to be given to the deed of Joël Turnham, 
dated January 17, 1855, dépends on section 5, c. 32, Rev. St. Mo. 
1855, supra, which was in force at the time of its exécution, and is 
the section applicable to its interprétation. The statute of Missouri 
abolishing entails appears to hâve been construed first in Farrar v. 
Christy's Adm'rs, 24 Mo. 453, and underwent at that time careful 
considération. In that case separate tracts of land were conveyed by 
the same instrument to each of two brothers. The conveyance was 
"upon condition that, should either of the grantees herein named die 
without leaving légal heirs of their body, the survivor shall inherit 
the whole of the property hereby conveyed." It was held that at 
common law each of the brothers wauld hâve been seised in fee tail 
of the tract conveyed to him, but that the opération of the statute 
abolishing entails (Rev. Laws 1825, p. 216) was to eut down the estate 
of each brother in the tract assignée! to him to a life estate, and that 
the other brother immediately took the remainder thereof in fee, 
which was subject to be devested, on the birth of issue to him who 
had the life estate. The court said that on the exécution of the deed 
the whole estate passed at once from the grantors in fee, each brother 
taking a remainder in fee in the land of the other brother, which was 
only subject to be defeated on the birth of issue. The authority of 
that case as a construction of the statute abolishing entails has never 
been denied, and the statute as then written is not so far différent 
from section 5, c. 32, Rev. St. 1855, as to warrant a différent interpréta- 
tion. In Clarkson v. Clarkson, 125 Mo. 381, 386, 28 S. W. 446, the 
conveyance was to the grantee "and his bodily heirs." It was held 
that this language created an estate tail, which was operated on by 
section 5, c. 32, Rev. St. 1855; the effect being to give to the grantee 
a Hfe estate, and a "remainder in fee to his children." To the, same 
effect was the case of Phillips v. La Forge, 89 Mo. 72, i S. W. 220. 
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So, aiso, in Waddéll v. Waddell, 99 Mo. 338, 12 S. W. 349, 17 Am. 
St. Rep. 575, where the conveyance gave to the grantee a life estate, 
and provided that on the dèath of thé grantee the title should "go 
and vest in the children * * * [of the grantee] equally to be 
divided * * * as tenants in common," it was held that this gave 
to the children living at the date of the conveyance a vested remainder 
in fee, which would open up and let in. after-born children, if there 
were any. This lâtter décision is in strict àccordance virîth a well-estab- 
lished doctrine of the common law,-^that where there is a devise or 
conveyance of a remainder tO a class (as, for example, to children), 
ail of whom are equally the object of the testator's bounty, the re- 
mainder so created is regai*ded as vested, although ail of the persons 
who are to take or Tvho mây take are not in esse. If other children 
are bom before the estate takies eflfect in possession, it opens and lets 
them in. 2 Washb. Real Prop. (sth Ed.) p. 599; Tied. Real Prop. 
§ 402, and cases there cited. Now, the deed of Joël Turnham, read 
in the light of the statute, gave the land in controversy to Mrs. Arnold 
for and during her natural Hfe, and upon her death to her children, 
as tenants in common. Mrs. Arnold had seven children at the date 
of the conveyance, and nevér had any more, so that the remainder, 
as it first took effect, was never disturbed. It is true that the statute 
says that "upon the death of such grantee the said lands and tenements 
shall go and be vested in the children of such grantee," but in view 
of the local décisions on the question, and the gênerai rule of law last 
above referred to, it cannot be held that this language means that the 
estate shall not become vested in intérest in the children (that is, in 
thé remainder-men) until the death of the first taker, and hence that 
the remainder created by the opération of the statute is a contingent 
remainder. On the contrary, the statute simply postpones the chil- 
dren's right of possession or enjoymentùhtil the life estate ends. In 
the meantime they hâve a vested intérest. There is only one local 
décision which seems to be relied upon to show that the children of 
Mrs. Arnold took contingent, rather than vested, remainders under 
the deed of Joël Turnham, and that is Emmerson v. Hughes, iio Mo. 
627, 19 S. W. 979. A carèlul examinàtion of that case satisfies us, 
however, that, when properly interpreted, it contains nothing in opposi- 
tion to the views heretofore expressed. The conveyance in that case 
expressly limited the estate of the first taker to a life estate, with a 
remainder "to the heirs of her body" ; and the court held that, as the 
word "heirs" did not necessarily mean "children," it would apply the 
old rule that the heir cannot be known until the death of the ancestor, 
and hence that the remainder was contingent until the termination 
of the life estate. Besides, the court in that case treated the convey- 
ance as governed by section 8838 of the Revised Statutes of 1889, 
which was enacted to abolish the rule in Shelley's Case, rather than 
by the statute abolishing entails, which is plainly the statute which is 
applicable to the décision of the case at bar. We conclude, therefore, 
that Mrs. Amold's children took vested remainders in the land in con- 
troversy under the deed of Joël Turtiham. 

It results from what has been said that the plaintiflfs below each 
took an undivided one-seventh part of the land in controversy under 
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the deed of Joël Turnham, and as their brothers, Robert H. Arnold, 
Charles B. Arnold, and Edward C. Arnold, took like vested interests, 
and died childless and intestate prier to Mrs. Arnold's death, the plain- 
tifïs inherited a part of the interests of those brothers, as did their 
mother. We are of opinion that the part so inherited by the mother 
from her deceased sons inured to the advantage of the défendants by 
virtue of her warranty deed to Austin of date June 2, 1862. A calcula- 
tion which we hâve made shows that, including the interest in the 
land which the plaintififs took by inheritance from their deceased broth- 
ers, they are not respectively entitled to recover an undivided one- 
fourth interest, and in that respect only the judgment below was 
erroneous. The calculation which we hâve made shows that each 
plaintifï is entitled to recover ^/sb of the land, but as we may hâve 
made some error in the calculation, and as it can be made from the 
agreed facts without the necessity of hearing further testimony, we 
deem it proper to remit the record to the lower court, so that the 
commutation may be carefully gone over, with directions to modify the 
existing judgment by allowing to each of the plaintififs below, in addi- 
tion to his undivided one-seventh interest, the interests which they re- 
spectively inherited from their deceased brothers. 
As thus modified, the judgment below is aflfirmed. 



MEECANTII^ TRUST CO. v. PITTSBUKGH & W. RY. CO. (I/AKB, 

Intervener). 

(Circuit Court of Appeals, Thlrd Circuit. April 25, 1902.) 

No. 2. 

1. Eqtjiït— Pétition against Rkckiver for Tokt— Plhadino. 

Proceedings on a pétition of Intervention filed In a suit In equity 
agalust a recelver therein, assertlng a clalm for damages for the death 
of an employé, alleged to hâve resulted from négligence in the opération 
and management of a railroad by the recelver, are équitable in char- 
acter, and the petltloner Is entitled to hâve the recelver plead hi con- 
formity to the rules and practice in equity. 

i. Mabter and Servant — Ddty to Warn Servant of Spécial Risks. 

The duty of informing a servant of spécial or estraordlnary risks 
connected with his service is a primary duty of the master, when they 
are linown to him and the délégation of such duty to any other 
servant, whether hlgher or lower In the scale of employment than the 
one exposed to the péril, cannot relieve him of the responsibllity Im- 
posed on him by the law. 

8. Samb— Stokm Causinq Damagb to Railroad Track— Faildrb to Warn 
Trainmen. 

A brakeman on the second section of a fast freight train on a railroad 
operated by a recelver was killed in a wreck at night, caused by a 
landsllde. There had been heavy ralns durlng the day along that por- 
tion of the road, and a storm In the evening, of unusual, if not un- 
precedented, violence, eausing a number of landslides and washouts, 
which were known to the train dispatcher; and he notified the con- 
ductor and engineer of the flrst section of the train, on leavlng the last 
station, to look ont for slides at varions places specifled, but which did 
not include the place where the wreck subsequently occurred. Those 
In charge of the second section, which left 20 minutes la ter, received 
no notice or warniug at ail. Eeld, that the fallure to glve such notice 
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of the gênerai flangerous condition of the traek was culpable négligence, 
whieji was a proximate cause of the accident, and rendered the recelvar 
liable for the death. 

Appeal froni the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Charles Koonce, Jr., and James H. Wilson, for appellant. 
John McCleave, for appellee. 

Before ACHESON, DAIvLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. On the i8th day of March, 1899, Mattie 
Lake, by leave of the court, filed her intervening pétition in the case 
of the Mercantile Trust Company v. the Pittsburgh & Western Rail- 
way Company, then pending in the circuit court of the United States 
for the Western district of Pennsylvania, in equity. In her pétition, 
shé claims in behalf of herself and infant son, damages from the re- 
ceiver of said railway company for the death of her husband, which 
she allèges was occasioned by the négligence of said receiver in oper- 
ating said railway. 

The décèdent, John R. Lake, was, on the 22d day of March, 1898, 
and for some time prior theretô had been, in the employ of the re- 
spondent, as a freight brakeman. On the day mentioned, Lake and 
his fellow menibers of the créw of trainmen, at De Forrest Junction 
(a station on respondent's road about 12 or 14 miles north of Youngs- 
towri, Ohio), took charge of 3 through fast freight train running be- 
tween Chicago and the East, for the purpose of running it to Bennett 
(a station on respondent's road lieai- the city of Pittsburgh, Pa.). Be- 
tween thèse points, near Carbon station, on the road which respondent 
was operating as receiver, the main track ran along the southern base 
of a range of hills which are parallel with said track, and at the point 
referred to, said track cuts the base thereof so as to form an embank- 
ment on the north sida of said track about 12 feet high. From said 
railroad, the hills retreat northward at a steep degree of inclination. 
On the hillside facing the track are gullies and ravines, which drain 
about 75 acres. Through the center of it runs a slight embankment, 
huilt to support a tramway to the top of the hill, where was an aban- 
doned limestone quarry. This embankment. On one side thereof, 
deflected the direction of the waters draining the hillside, aud on the 
hight of the acçîde,n|t, helped to cause such a concentration of water as 
niade a washout and carried clay and gravel over the tracks of re- 
spondent's railroad. The accident, in which décèdent lost his life, 
was caused by this obstruction. One of the allégations of intervener's 
pétition is, tljat respondefll: was guilty of négligence, in not appre- 
ciating the danger of a washout at the place in question, and in not 
guarding against it, it being charged that the ditch to carry the water 
off which came down the hillside, was insufHcient, and the culvert 
through which it was disçUatgeà, was much too smaill. 

On the 22d of March, it had rained a great portion of the day, and 
in the evening there occurred; a very heavy rain storm, washing away 
bridges and causing landslides to occUr on respondent's tracks, which 
interrupted traffic over his road from a station about 8 miles south 
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of Youngstown to Pittsburgh, which included the place of the acci- 
dent. Between thèse places are Hazelton and New Castle Junction, 
about 15 or i6 miles apart, and between them, some 5 or 6 miles east 
of Hazelton, is Carbon station, near which the accident took place. 
The chief dispatcher on the day in question was at New Castle Junc- 
tion. Fast freight train No. 94, coming from the west, was run in 
two sections, the first section arriving at Hazelton in time to leave 
there at 8:02, the second section 20 minutes later. The rain of ail 
day and heavy storm of the evening had by that time worked great 
havoc along the line of the road east and west of New Castle Junc- 
tion. AU admit that it was a heavy rain in the evening, and respond- 
ent's witnesses déclare that it was a storm of unusual violence. The 
master reports that there was évidence to show that the amount 
of rain falling throughout that section of the country, including the 
place of the accident, was very great, if not unprecedented. 

The chief dispatcher at New Castle Junction had learned by 7:30 
o'clock that at many places between Lowellville and Allegheny City, 
including points between Hazelton and New Castle Junction, the 
tracks had been obstructed by washouts, and that a bridge over Her- 
ron's creek was washed out by the flow, thus cutting the main line of 
the road, and making a détour by a branch road necessary for ail 
trains. The master also reports that there was évidence by the wit- 
nesses called in behalf of the petitioner, that there had been obstruc- 
tions, caused by rain storms, on the track at the place of the acci- 
dent, at times prior to the date thereof, but that this was denied by 
the witnesses called in behalf of the respondent. With this knowl- 
edge of the serions character of the storm possessed by the dispatcher 
at New Castle Junction, no notice was given to section 2, although a 
notice was communicated to the conductor and engineer of the first 
section, to proceed with caution and look out for washouts and land- 
slides at certain named points. Section No. I, leaving at 8:02, passed 
the point of danger safely, but section No. 2, leaving Hazelton 20 
minutes later, proceeded at its usual speed, until it reached the ob- 
struction at a point a little distance west of Carbon station. The en- 
gine and several cars were thrown from the track, and the petitioner's 
husband se injured that he died before he was taken from the wreck. 

On this gênerai statement of facts, the petitioner complains of nég- 
ligence on the part of the respondent on three distinct grounds, which 
are briefïy stated as f oUows : 

(i) Ordering the train on which décèdent was, to leave Hazelton 
for New Castle Junction — a distance of 16 miles — without in any man- 
ner notifying him, or those in' charge of the train, of the dangerous 
conditions prevailing along the road at that time. 

(2) Inadéquate provisions for the carrying away of surface water 
accumulating at the place of the accident. 

(3) Failure and omission to furnish sufficient employés to inspect 
and watch the condition of the track and roadbed at the place of the 
accident, under the circumstances in this case. 

No answer or other pleading was filed to the intervener's pétition, 
and no appearance having been entered by respondent, the intervener, 
on the I7th of November, 1899,— nearly nine months after the filing 
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of her pétition, asked that her pétition be takçn pro confesse. The 
court overruléd'this motion, and; orderèd respondent to file his an- 
swer ,tc) ,the intervener's pétition "instanter." At the same time, the 
intervener moved the court to order the issues of the case to be tried 
by a jury. This the court declined to do, and ordered that the case 
be reférred to a spécial mastef. On the 30th of January, 1900, the 
parties appeared before a spécial master, in pursuance of said order, 
and réspppdeni, by his counsel, ôffered to file a plea of "not guilty," 
to whicfj objection was made fpr the reason that it was not a pleading 
in accôfdance with the practice of the fédéral courts, in a case of this 
charactèr, which was équitable in its form and character, and should 
be gov^rpeà by the rules and practice in equity. 

The ispecial master did not pass upon this objection or admit the 
pleading, at that or any other time during the hearing before him. 
It was filed, however, on the /th of April, 1900. At the commence- 
ment and close of respbndent's testimony, an objection was made 
by the, intervener tô the introduction of any évidence On the part of 
the resjjipndent, for the reason that no issue was made to which évi- 
dence CQÙld be adduced by him. This objection was overruled de bene 
esse, but neithèr the master nor the court below, at any time there- 
after, passed ùppn thèse questions, although they were ,raised by the 
intervener, jn her exceptions to the master's report. Notwithstanding 
this iraperfect state of the pleadîngs, the master prôcèeded to hear 
the case, and on the 7th of April, madë his report, in which, after 
sundry findings of fact and conclusions of law, he recdmmended that 
the interveher's pétition be dismissed. To this report, exceptions 
were filed by the intervener, and argued by counsel to the court be- 
low. On the 24th of November, 1900, a decree was entered by the 
court belbw, in favor of the respondent and dismissing the pétition 
of the intervener. 

Upon this statement of the proceedings had subséquent to the filing 
of her pétition, the intervener, in addition to the grounds of recovery 
urged in her pétition, makes the point "that a plea of 'not guilty' i's 
not a sufïîcient ànswer in an equity case, to raise issues entitling the 
respondent to adduce évidence contradictory to that of complainant, 
except as tothe amount of damages, where damages are claimed." 

It is clear that the proceeding instituted by the , intervener's péti- 
tion was one in equity. , It was addressed tO; the equity side of the 
court, in an equity suit there pending. The receiver of.the railroad 
Company, as the officer and hand of the court, had control and man- 
agement of.the said railroad, and possession of ail its funds and as- 
sets. The intervener sought by her pétition for an order upon the 
receiver, that he should recognize and pay out of thèse funds a claim 
for unliquidated damages,: accruing on an alleged liability incurred 
by the said receiver in thé opération and management of the road. 
Under the circumstanceSj we think the case was oné of équitable cog- 
nizance, and should hâve been proceeded with in accordance with 
equity rules and practice, and that the petitioner was entitled that the 
respondent , should either demur to the complaint of her pétition, or 
should file an answer thereto, adrnitting or traversing every material 
allégation pf the pétition, and stating with sufficient particularity every 
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substantive défense. The plea of "not guilty," while appropriate to a 
trial at law, we think was inadmissible in the proceedings below. 
The plea was a nullity. No proper issue was raised thereby. We 
cannot say that she was not injured by the want of an answer — 
spécifie answer — ^to the averments of her complaint. She was denied 
that which was the right of every complainant in a court of equity. 

But though of opinion that the proceedings below in this respect 
were grossly irregular, we place our détermination of the case upon 
its merits, and therefore turn to what seems to us the most serions 
charge of négligence made by the intervener. This is, that under the 
conditions which obtained along the respondent's tracks, on the night 
of the accident, it was his duty to give intervener's décèdent, or those 
in charge of his train, notice thereof, and that his failure so to do 
was the proximate cause of the accident. It was undoubtedly the 
duty of the receiver to notify his employés of any unusual danger 
to which they might be exposed in the performance of the service in 
which they were engaged, of which he was informed and they were 
not, or of which the master was better informed than the servant 
could be. To give such notice to the employé, is the exercise of that 
proper and reasonable care for the safety of the servant, which the 
law imposes as a duty upon the master. 

Recurring to the facts disclosed.by a careful reading of the rec- 
ord, and as found by the master : It appears that it had been rain- 
ing ail through the day of March 22d, and that at its close a stonn 
of unprecedented violence set in throughout the région in which that 
part of the railroad of respondent, with which we are hère concerned, 
was operated. The chief dispatcher at New Castle Junction, i6 miles 
east of Hazelton, had fuU information as to the character of the storm 
and the havoc it was creating on certain portions of the road, at 
7 :45 on the evening of the accident. At that time, he sent a dispatch 
to Hazelton, which in substance annuUed train No. 5, being the Chi- 
cago Express, going west, which would hâve occupied the road be- 
tween Hazelton and New Castle Junction about that time. This or- 
der was communicated to those in control of the first section of No. 
94 fast freight. A notice was also given to the conductor and en- 
gineer of said first section, to run cautiously and look out for wash- 
outs at certain specified places between Hazelton and New Castle 
Junction. It is true that this notice did not include the point near 
Carbon station, at which the accident afterward happened. Section 
No. I, as we hâve seen, left Hazelton at 8:02 in the evening, passed 
the point of the accident, some five or six miles west of Hazelton, 
in safety, and arrived at New Castle Junction at 8:45. Section No. 2 
of the same train, and upon which was décèdent, left Hazelton at 
8:22, having received the notice that the Chicago Express had been 
annulled and that it had a clear track before it to New Castle Junc- 
tion. As this was a fast freight, this notification gave it the right of 
way, and raust necessarily hâve had the efïect of measurably reliev- 
ing the mind of the engineer from anxiety as to the speed of his train. 
There was no notice, however, given to the conductor or engineer, 
or any other person on the train, such as was given to those on the 
first section, warning them of possible dangers along the road resuit- 
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ing fropi the storin then raging. As to thîs important faci, the find 
ing of the master is^s .foUows : 

"it fnrther appears that on the evenlng ot the accident thè conductor and 
englneer of the first section, as was the custom In such cases, had recelvect 
notice to look ont ïoï slldes on account of the amount of raln that had fallen 
at Tarions places spedfled In the notice, to wlt, at Hlmrod, at Struthers and 
at Sand Cùt, butsald notice dld not speciflcally warn thèse employés on thô 
flrst section to look ont for obstructions at the place where the accident 
subsequehtly occùrred. The conductor and englneer of the second section re- 
céived'no such notice, nor any notice at ail." 

It is urged by respondent, and'hîs argument is accepted by the 
master, that as the notice given to the first section was to look out 
for washouts of dangers at certain specified poiilts, artd as thèse did 
not include the place of the accident, therefore, such a notice to the 
second section woùld hâve been unayailing to prevent the accident 
that afterwards occùrréd. It would seèm obvions, however, that any 
notice of spécial dangers, such as that given to the first section, would 
hâve served as a çautign to those in control of thè train, and so im- 
pressed upon thém thenecessity of careful running of the train, as 
would hâve prevented the accident that actually occurred. The 
argument of respondent and the view taken by thè master overlook 
the fact, that the charge of négligence hère is, not that the précise 
notice given to section No. i was not given to section No. 2, but, 
that no notice of àhy kind calculated to warn or caution those in con- 
trol of section No. 2 of spécial dangers resulting from the storm, 
was given to them. Under the circumstances, the neglect to give 
such warning was a culpable breach of the duty owed by the respond- 
ent to his servants engaged in running section No. 2. As we hâve 
already said, the storm was of unusual ajid extraordinary, if not un- 
precedented, violence, and that it had already wroùght havoc and ob- 
struction along the line pf the road tobe traversed by décèdent, was 
knovra by those to whom the duty of watching and observing such 
conditions, and of caring for the safety bf those exposed to their 
spécial dangers, was delegated. Np valid excuse is interposed by re- 
spondent for the nonperformance of this duty. No custom dispensing 
with such a notice, or pracf ice of oniitting it, as to which its employés 
were informed, was attempted to bè proved. On the contrary, the 
tëstimony of the respondeilt's dispatcher was to the éffect that it was 
always expected that warning shôuld be given in case of storms, 
even of those much less violent than that of the night in question. 
Besides, that there was necessity on this occasion for such a notice, 
even in the opinion of those in charge of the railroad, is evidenced 
by the fact that spécial warning was givein to section No. i, and that 
the chief dispatcher testified that he thought and believed that he 
had sent a notice to thpse in control of sectiop Np. 2. 

It is intimated that as the engineer and condt^tpr, and those on 
board the trains, were exposed to the storm, thëy knew of its vio- 
lence and were thereby warned of its dangers. ' But this is not true, 
in thè sensé in which it, must be true to relieve the respondent from 
liability; that is, in the seijse that thé péril was an obvious one, and 
those exposed to it were bound to observe it and guàrd themselves 
against it. The violence of the storm immediately around themselves. 
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did not necessarily give those on the train the information as to the 
results of that storm along the line of the railroad, which was pos- 
sessed by the dispatcher who was in télégraphie communication with 
the whole Hne. It was the fact that the storm had produced and was 
producing landslides and washouts at varions points, that constituted 
the groùnd for appréhension, and created the necessity for extraordi- 
nary care and caution. Thafc the storm was of this character, could 
not be known by those in control of section 2, unless the informa- 
tion was'conveyed to thèm by those who had rècèived the télégraphie 
reports concerning the sarne. This, then, was not the case of a serv- 
ant assuming the risk of a known and obvious péril. 

We are compelled to the conclusion, therefore, that the neglect to 
give those in control of section No. 2 any notice whatever, which 
would serve to caution thern against the rçsultS of this extraordinary 
stonp, was a proximate cause of the accident, by which décèdent came 
to his death, and was culpable négligence for which the respondent 
is liable. Such conclusion is strengtheried by the fact which appears 
in the record, that after the first section had left Hazelton, but before 
the second section had left, , the dispatcher was in possession of ad- 
ditional information as to the severity of tive storm and the havoc 
caused by it. This fact serves to increase the burden of responsi- 
bility resting upon the respondent, with respect to notifying those 
on section No. 2 of the gênerai dangerous condition of the road. 

The duty of informing a servant of spécial or extraordinary risks 
connected with his service, is a primary duty of the master, and the 
délégation thereof to any inferior servant, cannot relieve him of the 
responsibility imposed upon him by law. Whether the servant, to 
whom such duty is delegated, be higher or lower in the scale of em- 
ployment, makes no différence. By whomsoever performed, the duty 
is that of the master, and he is always responsible to the servant for 
its due performance. 

This view of the case makes it unnecessary that we should consider 
the other charges of négligence contained in the pétition, although 
one of them, touching the inadéquate provision for carrying away 
the water accumulating from the hillside at the place of the accident, 
impresses us with its importance. 

The decree of the court below is therefore reversed, with directions 
to the said court to enter a decree in fÈ^yor of the petitioner, and to 
assess her damages by reason of the premises by such mode as it shall 
détermine. 



GBRMÀN INS. CO. OF FEEEPORT, ILIi,, t. DOWNMAN et al. 

(CHreult Court of Appeals, Flfth Circuit Api-r 22, 1902.) 

No. 1,093. 

1. Eqditt— Rétention op JorisdicTion Acquihed— Détermination of Entirk 
controvbrst. 

A court of equity In whleli cross suits hâve been brought, one for the 

reformation of an insurance policy and to enforce payment of a loss 

thereunder, another for à Caneéllatlon of such policy, and a third to 

enjoln the furthèr prosecution of an action at law thereon pending in 

115 F.— 31 
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"'' th'e'liaziife court, 'oii thé coiis.olldàtj6tf and ttlal of such splta' together, 
JriclUdiftg ail questions; at Issue between the parties, has jurlsdletton to 
J i;v4»t©rtnliie aU Buch-isaues, an4 to fender judgment-against the Insurer 
;,,,..,,,opo,,^e,ji9licy for tbe losB.t, .. jj-.j; ,-,,,; 

2. iwStœANjOp-r-ÇONTBACT— Bj^BCPTORY. AÇ(»BBMENT TQ IkSUHK. „ ! i 

The manager of a lai?g& lùmljer plant, prevlously uiynsured, agreed 
,' «Û'behaïf 6f his principal to plàéé Insurance on certain of thé properties, 
aggfëgatlng Ç70,000, wlth & ûrià df Insurance agents ^representlng a 
i»Qin]|)^i of companies.: Tli« «mtvQnt to be wrltten on . each of the 
4e8lgn^ed properties was flxed, the prenalums agreed to, and that the 
pbHojçs should be wrltten to gô Into eifect on the Ist day of the ensuing 
month, bùt'the compànlës wielre not 'agi^ed upon, nor the amounts or 
spécifie properties whlch fehoùld bé Insuïed by any partlcular company. 
i ;Thé; mana'ger reqnested' that not more thah $5,000 be placed In any 
one ««^pany, but tbe matter vas left to the discrétion of the agents; 
the po(lcies whep wçjtteri, hovévér, to be subject to approval by the 
manager br o-wlieï 6t the property, Heîil that such agièement did not 
conStltute ià contract of Insurance blndlng any of the: conipanles in 
whlch polldles were afterwards wrltten, which becamè bourid only when 
thelr policles had been dellvered and aecepted, and in aecordance with 
thelr^ 'tenus. 

8. SaME— ACCBPTAIÎCE DP PpLICT. 

Thé ijoUcies, 18 In nijmber, Vere Wtltten, and inclùded one for 

fl5,000, coterlng a drylng shed and contents, In défendant company, 

whlch àt the tlme of the agreement the; agents dld not represent, but 

the agency for, whlch they had In the meantlime acqulred. AU were 

by thelf terms to take effect at J3 o'cloclî noon on p^e day designated. 

Dniriiig ,the forenoon oS! thât day, and beforë the pollcfès had been 

■ -dellvei^d or acceptèd or the premlùm pald thereon, the drylng house 

bumed. The owner subsequentiy secured possession bf the polieiés 

1 fpom the agents, as they clalmed, by representlng that none of the 

pfoperty covered by such policles had been injured by the flre, but re^ 

f used to accept any of them except the on,e coverlng the drylng housé, 

on the ground that they were for too large amounts, àlthough that was 

the largest and only one other was for an amount esceedlng $5,000. 

. . iHeW, that the aCceptance of def fendant"* policy under siich clrcum- 

stances dld not croate a contract of Insurance coverlng the loss, even 

concedlng the clalm of plalntlfC that under the prevlpus agreement 

by the agents the Insurance should date from the flrst tnpment of the 

: day speclfted. 

Appeal from the Circuit Court of the United States for the Northern 
District of Texas. 

Durlng the month of Aprl], 1898, William Oameron, thé testator of the 
appellees^ owned a large lumber manufaciturlng plant at Bowle, La., con- 
slsting in part of a sstwmill aàd machinéiï'; two patent dry kilns; two 
large àry-shed buildings,. wIth éléràted coveréd cooUng platf orms, with car 
tracks thereon Connecting the dry kllns wlth the dry sheds; a large planer 
building and machlnery, adjoinlng one of the sheds; a store building and 
contents; wlth a large stock of upper grades of lumber, such as finish, 
stored in the dry sheds, and a very, large stock of copimon grades of 
lumber, whlch go to thé yaïd without passlng through the dry kilns, — the 
plant and accumulated stock amounting In value on AprU 12 and 16, 1888, 
to an aggregate of about $500,000, and on which durlng the whole of the 
month of AprU, 1898, the owner had no Insurance. It does not appear 
whet|ier any part of this large property had ever been Insured, or whether 
the bv^nër Up to that time had carrled the rlsk thereon himself. One T. 
Q-ofdon Reddy, Jr., was ^hej) the gênerai manager for the ;owrier of ail thls 
property. At that tlmé, ànd for some yeàrs J|revioùsly, J. J. Oràig was and 
had been engagea In business as a local Insurance agent at Kew Iberia, 

1 See Equlty, vol. 19, Cent Dlg. § 104. 
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La., and was then assoclated wlth Cralg, Cage & SuberTjlelle as partner in 
the business o£ such agency. Beginning In Februàry, 1S88, and continuing 
from time to tlme until tlie 12th of Aprll, Oraig vlsited Bowie to solicit for 
insurance of Cameron, or his gênerai manager, Keddy, and to inspect the 
properties and their respective rislis. On Apxil 12, 1898, Keddy agreed to 
place with Craig an order for insurance amountiag in the aggregate to 
$70,000 on certain designated properties, of which amount $15,000 was to 
cover the long dry shed and Its contents, Involved In this litigation. The 
amount to be written on eaeb of the designated properties was fixed, the 
rate of premium on each was agreed to, and that the Insurance should be 
written to begin on May 1, 1898. At this time Cralg represented 15 or 
more différent insurance companies, but did not have.authority to represent 
the appellant Of this Eeddy was informed. He was also informed that 
Cralg expected soon to receive authority to represent several other com- 
panies, including the appellant On Aprll 26th Craig did receiye authority 
to represent the appellant as its local agent in a district including Bowie, 
and on that day hls firm sent a wire message to Manager Keddy, addressed 
to him at Bowie, which, having been forwarded to him at New Orléans, he 
answered by the letter of date April 27th, embodied in the opinion. Keddy 
requested Craig not to place more than $5,000 in any one Company, ou 
which Craig assured him that if he would leave the matter to them (the» 
agents) they would fully protect Mr. Cameron's interests. Policies to the 
number of 18, distributed according to the disposition made by Oraisî 
among his constituent companies, were written up and duly authentlcateâ 
by 10 o'clock a. m., May 1, 1898, each bearing date on that day, and stipu- 
lating that It "does insure William Cameron for the term of one year fron? 
the first day of May, 1898, at noon, to the flrst day of May, 1899, at noon- 
against ail direct loss or damage by fire," etc. Thèse policies, with th? 
letter of advice stated in the body of the opinion, were put in a package, 
and about 10 o'clock a. m., May 1, 1898, were placed by Cralg with th& 
agent of the express company at New Iberia, to be shipped to William 
Cameron at Bowie. Before it was shipped, and about 1 o'clock the same 
day, Oraig reclaimed the package, and retalned possession of it until a littl«i 
after midnight on the morning of May 2d, when it was surrendered to the 
agents of Cameron under circumstances fully stated In the opinion. A> 
little after 11 o'clock a. m., May 1, 1898, it was discovered that one of the 
dry kilns in the lumber yard of William Cameron at Bowie was on fire, 
and by this fire the dry shed and contents, descrlbed in the appellant" » 
policy, were destroyed. 

On May 17, 1898, the appellant brought Its suit against William Cameron 
in the circuit court for the Northern district of Texas, alleging the issuance 
of the policy; "that by Its terms it prorided for insurance against ail direct 
loss or damage by lire to the folio wing descrlbed property [describing it] 
that might happen to the same from noon of the Ist day of May, 1888, ter 
twelve o'clock noon on the Ist day of May, 1899"; that the premium had 
not been paid; that the company had received no considération for the Is- 
suance of the poUcy; that prier to the time when It was to take effect the 
property to be insured was destroyed by flre; that the policy is in the pos- 
session of the défendant, who refuses to dellver it to the plalntiff, but seeks 
to vex and harass the plaintiffl by wlthboldlng it and claiming rights there- 
under; that the testlmony by which It can establlsh the fact that the 
property was destroyed by fire before its policy took efCect is oral; that the 
witnesses réside in différent localities; that some of them are of migratory 
habits and of uncertain habitations, and that if delay occurs In the hearing 
of this cause the testimony of thèse witnesses wiU become whoUy inac- 
cessible to plaintitf and irréparable injury will ensue to it, — eoncluding with 
the prayer that upon final hearing the policy of insurance be canceled, and 
for gênerai relief. This suit was entered on the law docket at Dallas, and 
numbeïed 2,133. Cameron moved to transfer the proceeding to the Waco 
division of the court, and, not walving that motion, answered the pétition 
by gênerai demurrer and gênerai déniai. 

Somè time in August, 1898, William Cameron instituted in the stàte 
court a suit against the appellant on the policy. This suit was duly if 
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moved Into the clrcnît. court, where àti order was made for the plaintiff 
to replead; and In obedifence to thls order the plalntiflf dld, on Decpmber 21, 
1898, file hls bill in tlae circuit court at Waeo, numbered on tlie docket of 
that court No. 154, in whlch, besides allégations not neces?ary to récite, 
he made th* foUo-wIng averments: "And it was expressly stipulated, under- 
stood, and agreed that sàld insurâncé. should be written to become effective 
•n^ith the beginning of the moiith of Slfty, 1898, — that is, that said Insurance 
should become effective immediately on the termlnation of the last day of 
Aprll, 1898; • * • but that, instead of writlng said policy of insurance 
to begln tvith the Ist day of Mày, 1808, In accordance with said uuderstand- 
ing and agpeemeût, the sàld, agents tay mlstake issued said policy of insur- 
ance to bèëin at 12 o'clocft.iibbn on said Ist day of îlay, 1898. • • • It 
is furthershown that imrhédiately aiter said fire respondent répudia ted said 
policy of ihsurance, and refùséd to pây youi' orator the said sum of $15,000 
stipulated therein, but respOndent is nôW claiming thàt said loss occurred 
before sàld policy went into effect by Its terms; and jour orator shows to 
the court that respondent, havlng Issued said policy in violation of said 
paroi àgreemeût, is seeking ix> take advantage of its own wrong in setting 
up and fii'èténding that said policy was not in full force and effect. Your 
orator Sho*s to the court that said policy did not corne into his hands 
until after Said fire and aftér said )i)ss had occurred, and he did not know 
until after said fire that said policy" nad not been issued in accordance with 
the paroi contract and agreement hereinbefore set out,"-^oncIuding with 
the prayèr that the court rèform said contract so as to speak the true 
intent and meanlng of the parties thèreto with referejace to the time said 
policy should begin; "and Tie further prays that upon hearing hereof he 
havé a decree against respondent for the sum of $15,000, and ail interest 
due thereon; atid he further prayà for ail such gênerai, spécial, and équitable 
relief," etc. 

On M&rch 29, 1899 (Cameron havlng dled on February Cth), the appellees 
brought against the appèllant an action at law on this policy in the circuit 
court at Waco, and on Aprll jlth too^ judgment by default thereon, whlcii 
Was se^' àslde pu April ISth on motion of the appellant, who on that day 
flled Its bill. No. 534, against the api)ellees to enjoin the action at law just 
mentioned,' atid td' procure, on the allégations therein riiàde, a decree com- 
pèllirig the appellees to sutrëixder the policy,, and to déclare the appellant 
dlsehàrged'frljm any' liabiUtf thefèund'er. On this bill the circuit court 
gr'anted a témporary iiljuhction; and decreed that "no action shall be taken 
In said cause No. 724 until the final judgment and détermination of said 
équlty Cause No. 154." , 

ït sèems that by proceiediiigs not guestloned ali thèse suits, except the 
aCtî^n humbered 724, were èonsolidated, the parties were requîred to replead. 
Ànd; fl^plep^dings weré flled, on whicïi tepleadlngs the final hearing was had, 
and i-ésulted In the passin^.pt the follpWing decree: 

"Noii '554., German Insurance; Company v. William Cameron, Consolidated 
with 164, William Cameron y. Gerwïan iMUrance Company. 

"In Equity, May Ist 1901. 
'•^ri^. cause, havlng, bfeëni^ubmlttéiat, the last tei-m of this court, and 
hftvlûg'beéh taken und'ér àdvî'getn^t, and the court havlng considered the 
saine, orders, adjudges and decrees as foilovFs: B'irst. The court being of 
opinion that the evldeflce in behalf of cbmplalnants is insuflicient to warrant 
a reformation of the contract, the pétition of complainants for a reformation 
of the contract is refused jand denicfd. Second. The court aiso being of 
opinion that the evidencie is Insufflcieiiï to warrant a rescission of the con- 
tract as prayedby respondent, thé prayer of respondent for a rescission of 
the contract of insurance hefein is alsp refused and denied. Third. It ap- 
pearlhg to the court that there is a suit àt law pendlng in United States 
circuit court, at Dallas "wljereln complajnftntS herein are plaintiffs and re- 
spondent herein is defehdaiit, and that respondent has heretofore procured 
an Injunction herein restrainlng the further prosecution of said suit until 
the termlnation Of thls s'ait, which suit at law is upon the policy of in- 
surance in controversy herein, and the court herein havlng determined the 
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matters in contraversy In said suit at law, It Is ordered and adjudged that 
said injunction be made perpétuai. Fourth. And the court being of opinion 
from the testimony that tlie policy of Insurance sued on herein went Into 
effect at 12 o'clock noon, May 1, 1808, and tliat the property eovered by 
said policy of insurance was destroyed by fire after said policy went Into 
efCect, it is tberefore consldered, ordered. adjudged, and decreed by the 
court that complainants, Flora B, Cameron, Wm. W. Cameron, R. H. Down- 
man, and F. A. McDonald, executors of the estate of Wm. Cameron, de- 
eeased, do hâve and recover of and from respondent, the German Insurance 
Company o£ Fl-eeport, 111., the sum of sixteen thousand six hundred and 
eighty-eight dollars ($16,688), principal and interest, with Interest thereon 
from this date at the rate of 6 per cent, per annum, and nll costs, for whlch 
let exécution issue." 

Numerous errors are assigned by the appellant, a number of whlch, in 
varions forma, submit that the circuit court sitting in equity did not hâve 
jurisdiction to give judgment against the appellant on the policy of in- 
surance. The other assignments, in various forms, submit that the court 
erred in holding that the appellant had completed any contract of insurance 
with the appellees' testator which had attached to the property consumed, 
or which was biuding on the company at the time thç property was de- 
stroyed by the fire. 

Geo. Carden and E. G. Senter, for appellant. 
H. N. Atkinson for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The appellant applied to the circuit court for équitable relief against 
the enforcement of one of its outstanding policies of insurance in the 
hands qf William Cameron. Cameron applied to the state court for 
the reformation and enforcement of the policy. His suit was removed 
into the circuit court, where he repleaded by bill seeking équitable 
relief. Thèse suits were duly answered by the respective respondents. 
Cameron having died, the appellees brought, in the same circuit court, 
their action at law on the policy. Thereupon the appellant exhibited 
its second bill in equity for the purpose of enjoining the action at law 
and of having the whole controversy between the parties settled in the 
equity proceedings. The court ordered a consolidation of thèse equity 
suits and that the parties replead. The parties did replead in the Con- 
solidated cause, in which the appellees appear as complainants and the 
appellant as respondent, and in which the whole controversy was em- 
braced and sought to be settled. The proof taken eovered every fea- 
ture of the controversy. The final hearing was full and exhaustive 
of ail the issues, and the final decree passed disposed of the whole case. 
The right of a court of equity in such a case as this to proceed to a 
final détermination of ail the matters in issue is now fully established. 
Therefore the assignments of error which raise the question of the 
jurisdiction of the court in equity to, make full and final disposition 
of the whole cause are not well taken. 

Had the parties contracted before the fire occurred? The manager, 
Reddy, testifies: 

"On April 12, 1898, in our office at Bowie, I placed an order with Mr. 
Oraig for insurance amountlng to $70,000, of which amount $15,000 was to 
cover on the dry shed and contents. Mr. Craig said he would like for us 
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to grant hipi a tew days so he could consult wlth some of his companles 
and be able topîace the full Une to ont best mutual advantage. At that 
"èiimé We hadtfb, Insurance at Bowle. ,1 agreed to the delay, and It was then 
tinderstood"âiid agreed that the Insurance should be wrltten to bècome ef- 
fective, beglnnlrie May Ist" 

He testified further: 

"I requested the agents not to place more than flve thousand dollars In 
any one company, but they assured , nié that if I would leave the matter 
to them they would f uUy protect our iliterest" 

The witness Craig says: 

"I had a conversation with T. Gordon Eeddy, Jr., Oameron's manager, on 
Aprll 12, 1898, about Insurance, and agreed on that day to place $70,000 of 
Insuraûçe on property, of Wm. Cameroii. We agreed as ; to the premium 
rate, tiu^t there wàs nothing said, elther by Heddy or myself, as to what 
companj' or compajlîes Would be the Insurers, except that there was an 
understandlng that if the companies Were not satlsf actory be would not 
aecept the ïnsu^anee. . Npthlng was salld àbout the German Insurance Com- 
pany of Freeport, Ili.J or any othéir partleular company. I represented 
flfteén or slxteeii cottpanies, and Reddy knew thls, but I did not at that time 
represent the German Insurance Company of Freeport, 111. iReddy's instruc- 
tions to me were to write the Insurance on May 1, 1898. The property to be 
Insured was designated. The term thé Insurance was to run was not agreed 
on. I told hlm what the annual rate was, and it seemed to be satlsf actory 
tp him. The time for which • he wapted the Insurance was not discussed, 
though I supposed he wanted it for a year from 12 o'clock noon, May 1, 
1898, as that was the date he designated, and as it Is the universal custom 
of flré Insurance compànleS to havé ail pollcles begin at 12 o'clock noon. 
There was no understandlng between Eeddy and myself as to how much 
Insurance should be placed in any one company, nor on what particular 
property any certain company was to be placed," 

In anôther déposition, on cross-examination, Craig testified, in sub- 
stance: 

"It Is a fact that in my agreement with Reddy about Insurance, before 
the pollcy was Issuéd, the amount of Insurance on varlous propertles was 
agreed on, the rate of premium was agreed on, the timé was agreed on, 
and it was Ç^irther agreed that I [Cralg] was to sélect the companies in 
which the Insmance ^as to be wrltten, except that the pollcles and com- 
panies, when the pioliclès were wrltten, were to be wrltten subject to the 
approval of Mr. Reddy." 

On April I2, 1898, neither Craig nor his firm had authority to repre- 
sent the appellant, but he was expecting soon to obtain that authority, 
and did obtain it on the 26th of thât month, on which day he sent a 
wire message to Reddy (the exact contents of which the record does 
not disclose), which Reddy answered the next day by letter, as follows : 

"New Orléans, La., April 2Tth, 1898. 
"Messrs. Cralg, Cage & Suberbielle, New Iberia, La.-^entlemen: Your 
wiré message of the 26th Instant, addressed to me at Bowle, has been 
forwarded hère for my reply. As you know, thls war matter corne up 
slnce we discussed the matter pf Insurance. It seems to be the commou 
impression that tWs war business Is going to make money matters very 
tlght In the event of any mishaps to our navy, I am afrald there wlll be 
a money panlc. "The premium covering the Insurance which we contem- 
plated placing on the Bowie plant wlll amount, as you know, to considér- 
able money, and it seems tp me if you could make some arrangements by 
which the înSuKlncé C6uld be efflected, say May Ist, and premium paid 
A-ug. Ist, without Interest, it would make us feel easy In the matter. Please 
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let me hâve your vlews on thls matter, for Mr. Cameron has written from 
Texas on the Unes mentloneâ above. 

"Yours truly, T. Gordon Reddy, Jr., Manager.. 

"I will return to Bowle to-nlght. Address me there." 

Mr. Craig, having previously arrangée! with the Hibernia National 
Bank of New Orléans to discount Cameron's note so that the proceeds 
could be turned into his several companies, consented that the 
premium for the insurancé to be written by Craig, Cage & Suberbielle 
should be paid by a promissory note given by William Cameron, in 
their fayor, to be dated May ist, and payable August ist, amounting 
to $2,327.50, in which amount was included $600, covering premium 
on the policy of the German Insurance Company, which policy covered 
the dry shed. The appellees now insist that the agreement had be- 
tween Reddy and Craig, as shown by the évidence just recited, em- 
braced ail the éléments of a completed insurancé contract, to which a 
written policy would add nothing save better évidence of the terms on 
which the minds of the contracting parties had met. This insistence 
does not take account of the fact that on April I2th Craig had no au- 
thority to represent the appellant, nor of the pregnant language of 
the letter of April 27th addressed by Reddy to Craig's fîrm, nor of 
Craig's testimony that the policies and companies when the policies 
were written were to be written subject to the approval of Mr. Reddy, 
nor of the testimony of Mr. Reddy that he had requested thç agents 
not to place more than $5,000 in any one Company. At some time 
before 10 a. m., May i, 1898, the policies, eighteen in number (includ- 
ing the one in controversy hère), were written up, duly authenticated 
by Craig, who was authorized to issue the same, done up in a pack- 
age, addressed to Wm. Cameron, Bowie, La., and placed with the 
agent of the express company at New Iberia for shipment. Besides 
the 18 policies the package contained the following letter : 

"Craig, Cage & Suberbielle, General Insurance. 

"Kew Iberia, La., April SOth, 1898. 
"Mr. William Cameron, Bowie, La.— Dear Sir: Herewlth we beg to hand 
you policies covering your saw and planlng mills, lumber shed and contents, 
commissary and boarding house, amounting to $70,000, which we trust wlU 
meet with your approval. The civil englneer will be down elther Tuesday 
or Wednésday. Thanking you for your klnd favor, we are, 

"îours respectf ully, Craig, Cage & Suberbielle, 

"Per Oralg." 

About I o'clock on that day Craig learned that a fire was burning 
in the Cameron properties at Bowie, and he immediately went to the 
express ofifice, and reclaimed the package of policies and letter of ad- 
vice which he had delivered for shipment, as above stated. During 
thèse midday hours manager Reddy was strenuously engaged ou 
the fire-line at Bowie. When the fire alarm whistle blew a few min- 
utes after 11 o'clock he answered the call promptly, and had the 
trained corps of men who were on duty under him, with not less than 
200 other men, at work in 15 minutes after the fire broke out. His 
facilities for fîghting it consisted of a Fred M. Prescott force pump, 
size 14x7x12, 7" suction, 5". discharge, upon which was carried from 
80 pounds to 120 potinds pressure upon water mains. There were 
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thr^çf ma{b pîpes, ail leading to or in close proximity to the fire ; alsp 
three double hydrants convenient lio the fire, upon which were coupled 
twô lî!i.*S' of hose itora each one, and from other hydrants more re- 
mote were fetched three niore lihes of hose, and at one time thëre 
were nine streams of water bearing on or around the fire. To help 
the pressure, later four of thèse were taken off, but five streams 
pUyed iÇçntinually upon the points most ayailable, under the direc- 
tion of the mîinager of the plant. The hose was 2j4" hose, previously 
tested: at loo pounds ' pressure, opening of nozzles iji". AU connec- 
tions in and around plant used for fire purposès were and are 2I/2". 
W. E.Fall, an employé in the wholesale department of William 
Cameroiî & Co.i at Wa,co, Tex., ,was in Bowie on that day. He, too, 
didr his utmost until he became pverheated, and at 12.30 p. m. had 
to geti into the planer shed to cool pff. Every rhan and boy in Bowie 
who :V^as ableto do anywork was pressed into service, besides a good 
many laborçrs who were sent over to assist by neighboring planters. 
The towij of^ Thibode^uXj, on request, promptly sent by spécial train 
ail tliç/^ose in that tow^. that could be spared. AU connections were 
eut aw^-y between the dry shed and planer and between the mill and 
kilns. Résides, several hundred rfeet of doUey ways were torn up 
and carried ofif a safe distance or used, as shields or fenders for the 
nozzle men to stand behind. Mr. Reddy, the manager of the plant, 
organized a fire crew, and, aftçr the fire had communicated with the 
yard, de'cided that it wquld be bçtteï to draw the forces back to a cer- 
tain intersection of doUey ways, and make a stand at that particular 
point. The fire was arrested just as he intended. About 6 o'clock 
Mr. Reddy was ablé to telegraph Mr. Cameron: 

"Fire orlg^nated In dry ^Uns at; ^lopn to-day. Kilns, lumber shed, and 
about ^venty-flve plies jOf lùmber on yard destroyed. Fire still burning, 
but apparently' under control." 

In his déposition filed Septernber 12, 1898, Mr. Reddy testifies in 
référence to the policies mentibiied above : 

"Thèste pblicies were ^èU^ered to me by Mr. Cralg In the présence of 
W. Je; 'i^il. The circtiHistaiices attending the delivery of thèse policies 
are thesfe: On the eveniig' of May 1, 1898, after the fire which originated 
in our dry klIns, a risk wlijich was unlnèùred; and worth to us about $16,000, 
had spread to the large Itiiùber shpd and to piles of lùmber on the yard, 
I asked toy bookkeëper If the polieieis' from Oraig, Cage & Suberblelle had 
reached; our /oSÉcé. I had'a telegram sent to tbem'àt New Iberla asklng 
them H thé policies covering Insurance as per oiir order had been forwarded, 
and. If not, would they send them to us by the next train, which was 
due to pass Bowie éh Mondây môrniiig; Receiving no reply to this message, 
I grew apprehenslve, and weat that night at 10 o'clock to Raceland Station, 
one mile distant from Bowie, where ;there was a night telegraph office, 
and from which place I. made inquiry by wire of tbe agent at New Iberia 
lu telegraph office whethei" any pàe^age addressed eith'er to Mr. Cameron 
or myself was thërè tp bè forwarded- tb us èri the morning train. Being 
informed theBe was 'no sueh paèkage 'th«i:è, I boàrded the train at Raceland 
about 10:2© Pi m., and, in Cômpapï? with Mr., W. E. Fall, whp', is connected 
with the office qf Willlain Ç^meroix & ,Co., at Waco, Texas, and who was 
on that day on a vlsjt to lié ât Bo^Vie, and we together went to New Iberia 
for the pùrpoSé of'finding out why thèse policies had not been sent by 
Craig, Cage & Suberbietle, and why I did not receive any answer to 
my telegram, of that ètenlng. Mr. Fall and myself set put to flnd some 
member of that Insurance firm, wben about one o'cîock Monday moniing 
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we located Mr. Craig In a saloon. Mr. Craig Informed us that he was sittlng 
up to catch the early niorning train for Bowie to bring ont pollcies to ns. 
He stated that the policies had been made ont on Saturday, April 30, 1888, 
but by an overslght they had not gone forward until Sunday, when he 
discovered them in the office. He then took the package to the express 
office at New Iberia, and placed it there to be forwarded to us. While at 
the dépôt he learned that there was a flre then burning * * * at our 
place at Bowie, * * » and he concluded to withdraw the package from 
the express office, which he did. He then informed us that he had the 
package in his pocket at that time, and he produced it. The package was 
ail intact, doue up, sealed, and addressed to William Cameron, Bowie, La. 
I explained to Craig that my business there was to get the policies, because 
we had had a fire that day, and desired to get the policies, and had grown 
apprehenslve for the reasons above stated. I broke open the package, and 
found it to contain about eighteen policies, aggregating 570,000, together 
with a bill for the premiums on said policies, together with a letter ad- 
dressed to William Cameron, date April 30th, 1898. The premiums for this 
insurance, as per spécial agreement had and entered into between myself 
and Mr. Craig, was to be pald by promissory note to be signed by Mr. 
William Cameron, dated May 1, 1898, and payable August 1, 1898, withotït 
interest Mr. Craig had previously arranged with the Hibernia National 
Bank of New Orléans to discount this note, so tlie proceeds could be turned 
into his several companies. I explained to Mr. Oraig that in view -of this 
fire I did not want any hitch, if there could be any hltch, to arise on the 
question of premium, and I told him I would waive my previous agreement, 
and tendered him payment. This Mr. Craig said made no différence, and 
this ended the matter." 

In his déposition filed November i8, 1899, Mr. Reddy says: 

"When Fall and myself left Bowie for New Iberia, 1 wrote ont an order 
on Craig, Cage & Suberbielle, directing that they dellver to Fall our policies. 
I did so because we intended to go in différent directions when we got to 
New Iberia, looking up one of the flrm of Craig, Cage & Suberbielle, and 
Fall had an order so he could explain himself when he met either of them. 
1 did not intend remaining In New Iberia except between trains, as I had 
to return to Bowie, and, if we failed that morning to flnd Craig or his 
partners, Fall was to remain and get our policies, but it so happened that 
we found Craig shortly after our arrivai at New Iberia. Oraig had the 
policies, and oiïered no protest at ail. He stated he was waiting up then 
to catch the train for Bowie, and that he intended to bring the policies in 
person to us." 

Craig in his déposition filed December 15, 1899, being asked to at- 
tach to the interrogatories and mark "Exhibit B" a communication 
addressed to "Craig, Cage & Suberbielle, Agents," dated May i, 1898, 
signed "T. Gordon Reddy, Jr., Manager," and being further asked : 
"Was said paper delivered to you ? If so, by whom, and whose sig- 
nature is to the same ? Explain said pàper fully. If it relates to in- 
surance, then State in what companies and in what amounts, and by 
whom issued," — answered: - 

"Yes; delivered to W. È. Fall, and signed by T. Gordon Keddy, Jr., and 
the original is hereto attached. It relates to the insurance ordered by T. 
Gordon Reddy, Jr.. of me in varions companies, of which the policy sued on 
is one. . * * * Said paper was pre^ented to me by W. E. Fall. I in- 
quired of Fall what he wished to do with the policies. He replied that he 
was on his way to the Waco office, and desired to take the insurance poli- 
cies issued by me, together with those issued through the Pescud agency, 
to the Waco office. I inquired of him whether he had had a flre at Bowie 
or not, and whether he had any claim under my policies or not. He replied 
that they had had a small blaze, but there was no claim under my policies. 
After some questions, I concluded to deliver him the package of policlea. 
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It was Jn the saloon owned by 0. P. Moss, In New Iberta, I/a., about the 
hour of l:3p a, m., on May 2,18981 * * ♦ I saw T. Gordon Reddy, Jr., 
inijnédiatëly; îifter thé dfeUvery of the 'package to Fall. It was In the saloon 
of 0. P. MosÉi. Clarence Colgln was prenant. Reddy sald, 'Well, Graig, you 
jnst owè us aboùt $14,000;' and I repUed, 'Well, the jlg is up; it Is a pretty 
slick triçk on your part' " 

The âppellees took the déposition of W. E. Fall, but did not ques- 
tion him as to this transaction, àhd the appellant did iiot cross the 
interrogatories. The appellant topk the déposition of Clarence Col- 
gin, the only person présent at the interview between Fall, Reddy, 
and Craig, who, in answer to pertinent interrogatories, said : 

"The çonyersatlon between Fall arid Cralg was In the Moss restaurant, 
adjolnlng the Moss saloon, separàted by, a wall with opening In same build- 
ing. Tbelv conversation was after , mldnlght. The conversation between 
Craig and Fall was in référence tq Insurance papers. Fall wanted Craig 
to dellver iilpa some Insurance policles. . • • • It related to insurànce on 
a dry kili^ shed. * * • At the timè ôf the conversation between Fall 
and Craig, as stated, I saw Reddy on the outslde of the Moss saloon build- 
ing." 

In ahgwer to a part of the interrogatory requesting the witness 
to "state whëther or riot Reddy said an)^hing aboùt. the delivery of 
certain iijsurance pohcies ,by Craig- to Fall, and what he said," Colgin 
testifies, "Reddy told Jûlian J. Craig that he wanted thé policies, and 
must hâve them." In answer to cross interrogatory 4, by the âppel- 
lees, "State whether the sa,id Craig appeared to be frightened or ter- 
rified by the words or manper, of ,;Reddy and Fall," he answered: 
"Yes; Craig did appear to me to be frightened, which is one reason 
why my attehtioiî \ii^as âttracted so closely. It appeared they insisted 
strongly on havîng the policies from Craig." 

Thé orderto which thç, witneâses Reddy and Craig refer is in the 

following words ; 

:. "Bowle, La., May Ist, 1898. 
"Oralg, Cage & Suberbielle, Agents, New Iberia, La. — Dear Sirs: If you 
hâve not already mailed or expressed us the Insurance policies covering on 
our risk hère at 'Bowle, wlll yoù then pléase hand same to the bearer, Mr. 
W. B. Fall, of our Waco office. Mr, Fall wlll glve you necessary receipt for 
same. Yo^urs truly, T. Gordon Reddy, Jr., 

^ ;■■ •; "Manager." 

It was ip the possession of Craig: at the time he testified, and he 
attached thf original to his déposition. It appears frpm Reddy's tes- 
timony that it was written at the time he and Fall Içft Bowie on the 
night of May ist. He says that he left Bowie and went to Raceland 
at 10 o'clock p. m. At that time tl^elong shed and its contents had 
been utterly consumed, and was a vast mass of superheated ashes 
and burning çoals. , . Reddy's mind was then supremely intent on get- 
ting possession pf the insurance policies. He was just about to start 
to New Iberia, 83 miles away, to hunt up some one of the members 
of the firm of insurance agents in the middle of the night to obtain 
the policieS. To aid him in this extraordinary effort, he was taking 
with him amenuber of the Waco home office then présent in Bowie, 
and gave the above written order to that companion of his quest to 
enable him^tp explain matters to whichever member of the firm he 
rnight find. ' It contains not the slightest référence tO the fire that 
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had so intensely engaged Reddy's attention for se many Hours on 
that day. We refrain from making those further suggestions which 
this testimony must excite in the minds of ail intelligent readers, cer- 
tainly of ail readers who are lawyers. It seems to us to be too clear 
for controversy that the position of Mr. Cameron was not bettered 
by this acquisition of the manual possession of the policies, and that 
the method of acquisition pursued and eflfected by Mr. Cameron's 
manager, with whom the negotiations for the Insurance had been con- 
ducted, casts a white light along the whole track of those negotia- 
tions. But we proceed. In one of his dépositions Craig was asked : 

"State ■whether or not you had any conversation with William Cameron 
after the flre with respect to his surrender of the pollcy of Insurance at- 
tached to complainant's bill. State whether or not you demanded of said 
Cameron said policy of Insurance. State whether he aceeded to or refused 
this demand, if any, and state what he said, if anythiug, with respect 
thereto." 

Answer : 

"Mr. Cameron and Mr. Shnmard, In my présence, had such a conversation 
on or about May 5, 1898, and during the progress of this conversation Mr. 
Cameron, tuming to me, criticised me for placing so much Insurance in one 
Company, and said he would not talie the policies I had written up for him, 
and returned them to me, with the exception of the policy herein sued upon, 
which he claîmed the German Insurance Company was liable under. Mr. 
Shumard demanded this policy, and Mr. Cameron refused to tum It over to 
hlm." 

It appears from the bill rendered to Cameron, which was inclosed 
in the package with the policies, and Craig's letter of April 30, 1898, 
that of the 18 policies written up by Craig the one in suit was for the 
largest amount, and that of ail the'other 17, amounting in the aggre- 
gate to $S5,ooo, only one exceeded in amount the sum of $5,000. 
That one was for $10,000, in the appellant company, on the sawmill. 

It is to be observed that in Reddy's letter of April 27, 1898, the 
previous communications between him and Craig were referred to as 
the matter of insurance "we discussed," and, again, as "the insurance 
which we contemplated placing on the Bowie plant." It made men- 
tion also of the changea and changing condition of gênerai afifairs, 
and expressed the appréhension that, "in the event of any mishaps to 
our navy, * * * there will be a money panic." He suggested 
that the premiums covering the insurance "will amount to a consid- 
érable sum of money," and that if Craig could make some arrange- 
ments by which the insurance could be effected, say May ist, and 
premium paid August ist, without interest, "it would make us [Cam- 
eron & Co.] feel easy in the matter." On this matter he desired to 
hâve Craig's views, "for Mr. Cameron has written from Texas on 
the lines mentioned above," This letter was written at New Orléans, 
four days before the fire occurred, and addressed to Craig's fîrm at 
New Iberia, where it could hardly hâve arrived before some hour on 
the next day, or three days before the fire. Craig, having first ar- 
ranged with a New Orléans bank to discount Mr. Cameron's note for 
the amount of the premiums, consented to the arrangement suggested 
in the letter. On the day before the fire Craig was at Bowie, for 
in his déposition he says, "I returned from Bowie on April 30, 1898;" 
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but ît does not appear that while at Bowie on tliat visit He saw either 
^eddy or Camerdu, or any pne authorized to act for them. And 
Reddy déposes: "The last conversation prior to the lire we had with 
Çraig was on April I2, 1898." It does not appear that Reddy had 
authority to make Mr. Camerori'ç note in favor of Craig's firm for 
the amount of the premium. It js not claimed that such a note was 
ever made by Cameron himself or by Reddy for him. In the letter 
addressed to Mr. Cameron acconipanying the policies Mr. Craig, re- 
ferring to them, says,."which we trust will meet with your approval." 
In one of his dépositions Craig says : "There was nothing said either 
by Reddy or myself as to what company or companies would be the 
insurers, except that there was an understanding that if the companies 
were not satisfactory he would not accept the insurance." And in his 
other déposition he says: "The policies, and companies when the 
policies were written, were to be written subject to the approval of 
Mr. Reddy." 

It is seen that thèse negotiations were pending for nearly 20 days, 
during the whole of which time there was no insurance on any of the 
large properties held by Cameron at Bowie. There is no proof that 
any part of it had ever been insured. It is manifest that Cameron 
was not aiixiously solicitpus to efifect insurance on the property there. 
The nature QÏ the property, and the hazard on account of its situation 
and respective exposures, were such that, of necessity, the owner was 
compelled to carry a large, if not the larger, part of the risk, and, to 
get it covered tp any extent, would bç compelled to pay a high rate 
of premiunj; and the length rOf the line of insurance necessary to re- 
lieve him to any desirabfe extent was such as required that he should 
insist on having it distributed, among a large number of the safest 
insurance companies, with lines in each to such a limited extent as 
to afïord the least temptation to the companies to litigate in case of 
a loss. lîis property and business and employés practically consti- 
tuted the town of Bowie..,: ïlis best insurance against fire was the 
care he was able to exercise in preventing its occurrence, and in ar- 
resting it shpuld it occur,, fqr both of which purposes he had made 
most ample pro3i?ision. He, was a man of large and successîul expe- 
rience,i — a maSterfvil man in ail matters aiïecting his own business. 
It seems tp us to be clear ffom the proof that it was never in the 
mind of eith^, Craig or Reddy or Cameron that a çontract for insur- 
ance between, Craig's compaiiies and Cameron should become com- 
plète until the pplicies, showing by what companies written and on 
what terms, had been submitted either to. Cameron, or to Rçddy and 
Cameron, atid approved and accepted by them. We cannot doubt 
that if the f^.© had not occurred on May ist, and before Cameron 
had after that date received and examined the policies, he would hâve 
disapproved and rejected the one hère involved, not because it was 
written to cpver |he risk from 12 o'clock noon instead of from the pre- 
vious midnight (because thçn that provision would hâve become im-- 
material or wQ'ul,*^ :^^ ^^^°^''^ ^^ his favor), but because it was for 
an amount three' times as large as be was willing to hâve written 
by any one company on the property covered. From a thorough ex- 
amination of the proof, and due délibération thereon, we are cou- 
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vinced that the negotiations between the appellant and the testator 
of the appellees never matured into a contract for insurance. 

It follows that the decree of the circuit court must be reversed, and 
we will hère render the decree which that court should hâve rendered. 
Exercising- the discrétion inhérent in a court of equity in awarding 
costs, in view of the numerous suits fîled and the unnecessary issues 
presented, we conclude that it will be most consonant with justice in 
this case to require that each party shall pay the costs by them re- 
spectively incurred in this cause in this court and in the circuit court, 
including the enjoined action at law in the circuit court. It is there- 
fore adjudged and decreed that the appellees are perpetually enjoined 
against prosecuting any action at law on the purported policy of in- 
surance in question ; that the appellant never became liable to the tes- 
tator of the appellees under that instrument, is not now liable to the 
appellees in any amount on account thereof, and is now fuUy ac- 
quitted and discharged from ail claim of the appellees thereunder; 
and that the parties hereto pay the costs by them respectively incurred 
in this cause in this court and in the circuit court, including the costs 
in the action at law. 



COVERT V. COVERT, 

(CSrcult Court of Appeals, Second Circuit Aprll 8, 1902.) 

No. 89. 

Patents— Anticipation— Wagon Jacks. 

The Bmons patent. No. 463,590, for a wagon jack, Is void for antici- 
pation, especially by the devlee of the Baillie patent, No. 310,973, which 
contains ail the éléments of the Emons device, the only material change 
made in the latter being that the fulcrum rod of the lever is pivoted upon 
the hase of the standard Instead of upon a ring frictionally secured to 
the standard Itself, which was an obvions mechanical modification, and 
was, moreover, disclosed by the prior patents to Bratschie & Epperson. 

Appeal from the Circuit Court of the United States for the Western 
District of New York. 

This cause comes hère upon appeal from a decree of the circuit court, 
Western district of New York, dismissing the bill. io6 Fed. 183. 
The suit is for infringement of letters patent No. 463,599, granted 
November 17, 1891, to Charles Emons for a wagon jack. 

Chas. G. Coe, for appellant. 
Chas. H. Duell, for appellee. 

Before LACOMBE and TOWNSEND, Circuit Judges. 

LACOMBE, Circuit Judge. The spécification states that the in- 
vention relates to wagon jacks, and 

— "Has for its object to provide a simple and approved device of this char- 
acter, of such construction as to dispense with the necessity for the provi- 
sion of spécial locking means for retainlng the jack in elevated position. A 
further object of the Invention Is to provide a simple and improvèd jack 
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of this Charactef, which wlU possess advantages In point of Inexpenslveness, 
durabllity.easè Of opération, and gênerai efflclenej'. • • * Flg. 1 is a 
perspective vlew in position for usev Flg. 2 Is a slde élévation, illustratlng 
tbe jack as it appears in its extended position. 




"Referrlng to the drawlngs, A désignâtes a base plate of approximately 
conlcal shape, and from whlch projects a vertical tubular standard, B. The 
base plate Is preferably cast of métal, and the standard formed of piping 
serewed or otherwlse secured thereln. Dlsposed withln the standard, B, Is 
a vertically movable member formed by a rod or tube, O, carrying at Its 
npper end a head block, D, vchlch may be provlded wlth a séries of steps, d, 
upon one of whlch the axle of a vehlcle is adapted to rest. The head block 
is further provlded wlth a slot, d' (not lettered in Flgs. 1 and 2), at its lower 
rear corner, withln whlch Is adapted to be plvoted the Inner end of a lever, 
B, by a pin or 'boit, e. At about one-third the length of the lever from its 
inner end the same Is bent at an angle to sald Inner portion, as shown, the 
purpose of whlch wlU hereafter appear. F represents a fulcrum bar or rod 
formed of two strips, F', F', and plvoted at Its lower end to a lug, f, pro- 
jecting from the base plate by a pin or boit, f. The upper end of thls ful- 
crum bar is plvoted by a pin or boit, fa, to the inner stralght portion of the 
lever, preferably at or near the center of said portion. By supporting the 
fulcrum bar upon the base plate in lieu of supporting It upon the standard, 
It will be obvldus that the welght Is pupported by the base plate, and greater 
steadiness is thus Insured when the Jack is in use. • • • To elevate the 
head block, the lever Is pressed downward and then Inward, until the inner 
portion thereof assumes a position at a contrary angle to the fulcrum to 
that whiçh it normally occuples, the angle of the lever abutting against the 
upper end pf the standard, and held tliere against displacement by pressure 
upon the head block." 
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The claims are as fpllows : 

"(1) A wagon jack comprising a base plate, a standard projectlng up- 
wardly therefrom, a vertically moving bar working in said standard and car- 
rying a stepped liead, a lever pivoted to the latter, and a fulcrum bar or rod 
pivotally bearing upon tbe base plate and pivoted at Ita upper end to the 
lever, substantially as set fortii. 

"(2) A wagon jack comprislng a base plate, a standard projeeting up- 
wardly therefrom and of tubular form, a vertically moving bar working in 
said standard and carrying a stepped head, an angular lever, substantially 
as described, pivoted to the latter, and a fulcrum bar pivoted to the lever 
between the angle thereof and the inner end, and pivotally supported upon 
the base plate, substantially as set forth. 

"(3) A wagon jacb comprislng a base plate provided at one side with an 
upwardly projeeting lug, a standard projeeting centrally from the base plate 
and tubular Infôrm, à vertically working bar disposed in said standard, and 
carrying at its upper end a head provided vyith a séries of steps, an angular 
lever pivoted at the rear of said head, and a fulcrum bar pivoted to the lever 
between its inner end and the angle thereof, and to the lug projeeting from 
the base plate, substantially as set forth. 

"(4) As an improvéd article of manufacture, a wagon jack constructed 
of métal, and comprislng a base plate provided at one side with a lug, a 
tubular standard secured to the base plate and projeeting upwardly there- 
from, a bar working in the standard and carrying at its upper end a stepped 
head provided at its rear lower corner with a slot, a lever pivoted at its inner 
end in the latter, and havlng its handle portion bent at an angle to the inner 
pivoted portion, for the purpose described, and a fulcrum bar pivoted at its 
lower end to the lug upon the base plate, and at its upper end to the lever 
between the angle thereof and its inner end, substantially as and for the 
purpose shown and specifled. 

"(5) In a wagon jack, the comblnatlon of a base, à standard secured 
thereto, a vertically movable member carried by the standard, a lever pivot- 
ally connected with said vertically movable member, and a fulcrum bar or 
rod plvotably , mounted upon the base and pivotally connected with the 
lever, substantially as and for the purpose set forth. 

"(6) In a wagon jack, thé combination of a base, a standard secured there- 
to, a vertically movable member carried by the standard, a lever pivotally 
connected 'with said vertically movable member and formed with an angle 
below its inner pivoted end, and a fulcrum bar or irod pivotally mounted 
upon the base and pivotally connected with the lever at a point above the 
angle thereof, substantially as and for the purpose set forth." 

The device of the patent is well described by complainant's ex- 
pert as — , 

"A jack comprised In substantially four parts, namely: A base having a 
standard permanently secured thereto, and projeeting upwardly therefrom; 
a stepped head or head block, which is placed under the axle of the wagon 
to be ralsed or jacked iip, to which is permanently secured a fetem called 
in the patent 'a vertically moving bar" adapted to slide in said standard, 
which is made tubular in form to recelve such stem; a lever pivoted at its 
upper extremity to the head block, and also pivoted at a short distance from 
the end to an upright fulcrum bar or rod, which rod Is pivotally connected 
with the aforesaid base." 

The record shows that Emons was not the first to devise a four- 
part wagon jack. Of the numerous patents which hâve been put in 
évidence, it .will be sufificient to consider one only, that to John t). 
BaiUie, No; 310,973, January 20, 1885. It will be hast described by 
reproducing the drawings, Fig. i being a side view of the jaCk, lowered 
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partially down, and Fîg. 2 the same partially raised. The dotted Unes 
in Kg. 2 referrtofaijproposed attaehmeitt, which is not material to the 



pfestol iîâuse. 

■•■■i •;j '!'■■ ■ -■ ^ 



trit. 310:973 



s D. BAÎLLIE. 

LIFTING JACK. 

-Pâte 




Inspection of thèse drawings shows that with the exception of the 
adjustable supfortiftg collar, G, the device is practically aChinese copy 
of the foùr*fiâw |*ek' of the patent in suit. A and B make up "a base 
having a staiiijfpt^d '^er^^^ and, projecting up- 

wardiy ;thereffpfri';; P DVàn4 C m^ ai"steppëd head or head 

bloek,: whtch is, placed: under. the axte' of the iwagon to be raised or 
jacked up, to which ià permattently secured a stem or vertically moving 
bar àdaptéd to'Mïdè in thé standard, which is made tujbiiîar in forrh to 
receive such stem"; E is a "lever pivoted at its uppér extremity to 
the head blçpk. ançl alsp pivoted at a ghort distance from the end 
to the fulcrùnj p^r,*' and w|ich has also.aij angle which subserves the 
same purposeaàl'in Emon*s"^^ "uprigHt fulcrum bar or 

rod,: pivotallj^' cpph^çted with thé leyçjr," but which is also pivotally 
cohnected with the cpltar, G, iriitead 'of with the base. 

lyooking ât the Baillie structure, it is apparent that the collar. G, 
which is held in position by frictional contact with the standard under 
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pressure of the set screw, H, îs not as rigid a pîvotal connection for 
the fùlcrunl rod as tlie base would be, or as the collar itself would be 
if it rested on the base. It is also apparent that by sacrificing a part 
of the range of élévation, secured in Baillie's device by the movable 
collar, such increased rigidity can be secured by merely lengthening 
the fulcrum rod, F, till the collar rests on the base. We are clearly 
of the opinion that this simple and obvions modification discloses no 
patentable invention, especially as the art already contained devices 
differing in other respects from the two we hâve considered, but in 
which a fulcrum bar or its équivalent was pivoted to the base. Sec 
the patents to Bratschie and to Epperson. 

The decree of the circuit court is affirmed, with costs. 



WEBSTER & D. ST. RY. CO. v. GENERAL ELECTRIC 00. 

(arcuit Court of Àppeals, First Circuit. April 23, 1902.) 

No. 375. 
Rehearing denied. 
For former opinion, see 113 Fed. 756. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

COLT, Circuit Judge. In denying this pétition for rehearing it is 
sufHcient tp observe that in the printed argument accompanying the 
pétition ho référence is made to the main ground upoo which the 
court based its limitation of claim 4 to the détachable counterpart 
coils describéd in claims I and 2. This ground may be summarized 
as follows: 

This broad claim cannot be sustained, because the Eickemeyer pat- 
ent is not for two distinct inventions, — a novel coil and a new method 
of double-làyèr winding, — but is for a novel coil, or a séries of such 
coils, which may be coUected on the armature core in several types 
of winding. There is no suggestion in the spécification that Eicke- 
meyer was the inventor of a new method of double-layer winding. 
This methoé is referred to in the spécification simply as "one of the 
arrangements" in which "it is sometimes désirable" to make such a 
disposition of the two sides of the coil; and, to make his meaning 
perfectly clear, the patentée adds thèse words: "Thèse coils hâve 
the same gênerai, characteristics of those previously describéd." There 
is no doubt that ail the patentée intended to cover by claim 4 was an 
alternative arrangement of his novel coil in a particular type of double- 
layer winding. If the claim is to be read in connection with the 
spécification, or any significance is to be attached to the words "sub- 
stantially aS describéd," it plainly must be limited to the coils of the 
patent. To hold that the claim is a valid claim not only for the 
détachable counterpart coils of the patent, but for ail forms of coils 
which are détachable and counterpart when placed on the armature 
core in the double-layer winding describéd, would be to extend the 
115 F.— 32 
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patent f ai;,. ^eyond. Us Qrigînal $çQpe and purpose, as îs manifest by 
the çlear àiidoft-repeated statément by Eidkemeyer ol his invention 
in the ' speciâcation.. 
Pétition for rehearing denied. 



OIMIOTTr TÎNHAIRING CO. et aL T. AMERICAN UNHAIBING MAOH. CO. 

(Gipçoit Court of Appeals, Second Circuit Âpril 9, 1002.) 

No. 23. 

1. Patents— Anticipation— Fur Skins— Machine for Kemoving Haibb. 

The Suttoh patent, No. 383,2558, tôt a machine for removlng water 
hairs from fur sklns, clalm 8, whlch consisted of a rotary brush whereby 
fur was pushed down away from the knlfe of the machine, was not 
antlclpated by the Lake and Covert machines, both of whlch were com- 
mercla}ly, ^i^Bucçessful. , 

8. SaME— ÏNPKINâE^BNT. 

The Ss^tt^'O patent. No. 883,258, conslstlng of a machine for the removal 
of wate MIï's from fur skins, ' entras infrlnged by défendant' s machine, 
whlch embodied the essentlal- leatures of the machine described In 
plalntlffs patent, notwithstandlng the brushes in the two machines by 
whlch the fur was pushed down away from the knif e are not the same. 

8. Same— Validitt. 

, , WJi,ere.thp clalm of a patent for ai> unlialring machine corered a stlff 
âèctlobàl brtisb operatlng Ih à rotary motion^ ttigélh» Wlth à' motion 
upward and forward In front of the skln at the narrow edge of the bar 
over whlch the skln was passed, followed by the backward and down- 
, ward,niotlop,j^fCould not be contended, In a suit for Ipfrlngement, that 
the cjt^im .was void for lack pf nôvelty, on tlie gifoiind that the brushes 
were bldj &s It was not the brtisï that gave patentablllty to the daim, 
but thë nôVèl mbtiou. 

, Appeal from the Circuit Court of the United States. for the Southern 
District of New York. 

This is an appeal from an interlogutory decree sustaining the eighth 
claim of lettearsi patent No. 383,258, granted May 22, 1 888, to John 
W. Sutton for a machine for plucking furs, and adjudging said çlaim 
tp be infringed by the appefegt. , tThe opinions of Judge Townsend, 
in the court below, will be foundin (C. C.) 95 Fed. 474, and (C. G.) 
108 Fed. 82. The opinion of Judge Wheeler will be found in (C. C.) 
98 Fed. 297i The error$ assigned présent ail the questions relating to 
the; validity ; find infringement of the patent. 

Frédéric H. Betts, for appellant. 

Ijouis G. Raegèner, for appellefes. ^ 

Before WAIvLAGE, Circt^it Judge, and COXE ând HAZEi;, Dis- 
trict' Judges^"'^ ■' ■ 

POXE, Çî^iriçt Judgç. The îspues invôlved in this appeal hâve re- 
ceived unusu^l; considération in the circuit court. Two judges hâve 
passed upon fï^é questions directly involved in the case at bar and two 
judges hâve granted injunctions in other actions involving similar 
issues. Every opportunity has been accorded ail of thèse défendants 
to présent their défenses and it is safe to assert that nothing bearing. 
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even remotely, on the controversy has been omitted. The decree at 
bar was entered by Judge Townsend after a reargument and a full 
and careful considération of ail the testimony brought into the case 
since the original hearing. The attack upon the patent has been 
persistent, uncompromising and ably conducted, the décision sustain- 
ing it has been reached after the most mature délibération and has 
been acquiesced in and followed by Judges Lacombe, Wheeler and 
Thomas. It must be admitted, therefore, that the presumption always 
existing in favor of the rectitude of a decree is enhanced when the 
decree is entered after such thorough and patient investigation and is 
sustained by such a weight of authority. 

The first commercially successful brush machine for unhairing pelts 
was made by John W. Sutton. He accomplishes the desired resuit, 
as shown in lus patent, by dispensing with the blast fan and other 
forcing devices, theretofore in use, and by substituting therefor me- 
chanical means by which the water hairs are removed. 

The invention consists of a power machine which comprises — First : 
A stretcher-bar. Second: Means for stretching and intermittently 
feeding the skin over the stretcher-bar. Third : A fixed card above 
the stretcher-bar near the edge of the same for straightening the hair 
and fur, holding down the fine fur and permitting the stifï hairs to 
stand up between the teeth of the card while the skin is fed forward. 
Fourth: A rotary separating brush below the stretcher-bar and inter- 
mittently moved up in front of the bar. Fifth : Mechanism for moving 
the brush up in front of the stretcher-bar. Sixth : A rotary cutting 
knife and a vertically reciprocating cutting knife, working in conjunc- 
tion, for cutting oflf the stifif hairs. Seventh : Other auxiliary devices 
designed to facilitate the unhairing opération. 

The eighth claim, which is the only one involved, is designed to pro- 
tect a combination of the first five éléments as stated above. It is as 
follows : 

"The combination of a flxed streteher-bar, means for Intermittently feed- 
ing the skin over the same, a statlonary card above the stretcher-bar, a 
rotary separating brush below the same, and mechanism, substantially as 
described, whereby the rotary brush is moved upward and forward into 
a position in front of the stretcher-bar, substantially as set forth." 

The prior art is within unusually circumscribed limits. It is con- 
ceded on ail sides that nothing found there afïects the patent in suit, 
except the English patent to Lake of 1881, the United States patent 
to Covert of 1884 and the machine made by Covert in 1886 and intro- 
duced in évidence as the "Covert machine." 

That both Lake and Covert had in mind an automatic brush ma- 
chine is évident, but it is equally clear that neither succeeded in em- 
bodying his idea in a practical working mechanism. It was not con- 
tended in the court below and it is not now contended that the Lake 
patent is an anticipation, but it is argued that it so limits the claim that 
appellant's machine is not within its provisions. The circuit court de- 
cided that the mode of opération of the machine of the Lake patent 
is not clear, that it does not show the essential feature of the patent 
in suit and does not seriously aflfect the meritorious invention of 
Sutton. In this we concur. The Lake patent is entitled to scant 
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considei-ation and contributes l}tt|e to the contrpversy that îs not de- 
scribed and shown more cleârly: iri the Covert patent and machine. 
In View p,f, the radical disàgreemènt between the appellant's counsel 
and expfrt gs tp the way the machine opérâtes and of the additional 
fact that thé intçrpretations prësented for considération are almost 
as nnmerous £is the individuals who hâve sought to aid the court either 
from the wîthéss stand or the bar, we are unable to reach a definite 
and satisfactory conclusion as to the modus operandi of the Lake 
machine. Indeed, there is nothirig in the record to show that the Lake 
machine couldsuçcessfully unhair a pelt. No one ever saw it operate. 
It began and ended its uneventfuli career in 1881. For nearly 20 years 
it remained nothing but an. ambiguous description of incompréhensible 
drawings. It emerged from oblivion solely to meet the exigencies 
of this litigation. Were it not for the drawings the spécification 
might be understood and were it not for the spécification the drawings 
might be understood ; but united they form a document which demon- 
strates that its author was eithei: ignorant of the English language or 
of the essentials, pf a successful unhairing machine. The Lake patent 
antedates both Sutton and Covert; since its date the unhairing of 
pelts has assumed enormous proportions and fortunes hâve been made 
in the business, and yet \ye are asked, to believe that hère was a ma- 
chine which could successfuUy do,,thé work and thus levy an enormous 
tribute upon the entire art. The mquiry is pertinent, why was it that 
this machine was permitted to remain unused? 

Since the success of the Sutton; apparatus every efïort has been 
made, by infringérs to évade it by introducing specious changes of form 
and yet, if we are to accept the 'contention of the appellant, there is 
an operative machine in existence doinp; the work as well as the Sutton 
machine and free to any one who désires to use it. Even within the 
lâst fçw years, when infringérs hâve been in desperate straits and hâve 
resorted to every conceivable device, it seems to hâve occurred to no 
one that the Lake machine might furnish the, necessary means of 
éscape. Is not the presUïnption almost conclusîve that it was not 
used because it jvas not usable ? 

The appellees insist that the Lake device was a failure, that it never 
worked and is incapable of working; The inferences to be drawn 
from its désertion almost at its birth and its subséquent abandonment 
not only by the aqthors of its being but by everybody else, are strongly 
in corroboration of this position of the appellees. 

The Covert patent and the rnachine built under it are unquestionably 
the appellant's best références. In approaching the considération of 
thèse défenses itis, important tokeep in mind the distinguishing fea- 
ture of the Sutton mechanism, the change from the prior art which 
made it successful ^d produced results which no, other device is capa- 
ble of producing. Covert had ail the. éléments of a workable machine 
before him, but he did not know how to put them together. Sutton 
possessed this knowledge. He discarded the revolving métal plate, 
which Covert thought would operate to carry down the fur out of 
reach of the cutters, and changed the location and function of the re- 
volving brush so that it permits the water hairs to spring up against 
the blades while brushing, down the soft fur flat on the pelt, out of 
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harm's way. It is said that thèse changes were obvious ; whether this 
be so or not vvill be considered later on ; it is enough for présent pur- 
poses to point out what the features are that appear for the first 
time in Sutton's device, for to tbem is due its success. 

The essence of the invention is the arrangement of the rotary brush 
so that it will separate the fur from the undesirable stiff hairs, permit 
the latter to stand up on the keen edge of the stretcher-bar and brush 
the former down on the ofï side of the bar where it will not be eut or 
injiired by the action of the knives. No previous machine had this 
feature. In the Covert patent an attempt is made to accomplish this 
resuit by a combination of a stationary cutter, a revolving brush and 
a revolving métal wiper. The cutting blade holds the fur and hair 
down on the "on side" of the stretcher-bar. The brush was probably 
intended to make a "part" on the edge of the bar and permit the stiff 
hairs to stand up alone, but in this it failed. It does not brush the fur 
out of the way of the revolving knife ; this is donc by the wiper, which 
is kept damp, and has a tendency to mat down the fur. The brush 
does not and cannot brush down the fur on the ofï side of the bar. The 
fur as left by the brush is almost at right angles with the position which 
it should assume to escape being injured by the moving blade. After 
the brush sweeps over the fur it is left standing in the path of the 
knife. The wiper is expected to save the fur from rnutilation. If the 
wiper does not do this it is not donc at ail. Remove the wiper and 
there is no brushing over "out of reach of the cutting blades." Both 
of thèse instrumentalities were necessary to do that which Sutton 
does with the brush alone ; and there is the further différence that the 
Covert brush and wiper do badly what the Sutton brush does well. 
On this subject Mr. Benjamin testifies: 

"I hâve carefuUy experimented with a brush acting fn coactlon with a 
pressure or guard-plate as does the Covert brush G and the Sutton brush D2. 
and I flnd that it is, as matter of fa et, a 'part' destroyer, Just as I hâve 
said, and that instead of earryltig the fur over as Covert apparently sup- 
posed it to do, it leaves the fur standing upright. Therefore I think I am 
quite safe in saying that it was altogether likely that Mr. Covert having 
made a similar experiment with the machine of his i)atent, found his brush 
to be inoperative as a separating and parting device, just as I did, and that 
thereupon when he came to construct the Bxhibit 'Covert Machine' he 
abandotied the fixed Itnife blade acting as a pressure plate and likewise 
the brush and retaiued only the wiplng contrivance f, merely substituting 
therefor the équivalent form of a felt covered relier. • * » l'iie Covert 
machine is like a great many of the crude efforts vrhich appear at the be- 
glnning of every art and which dénote some progress although not the 
progress which culminâtes in success." 

That the Covert machine would unhair pelts after a fashion is estab- 
lished, but it was a commercial failure and after a short and precarious 
existence the entire business was abandoned. Nothing was done by 
Covert after . 1885, except, perhaps, to experiment with the "Covert 
machine," in the spring of 1886. But two machines were built. The 
fiirst was built in 1883 and was afterwards broken up and destroyed. 
The second was completed in April, 1886, and is in évidence as Exhibit 
"Covert Machine." The total number of pelts unhaired by Covert 
did not exceed 200. 
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Tlie ïoîary brushing devîce ofthe Covert machine in évidence con- 
sists oî a doth (felt or carpet) covered cylinder, which is whoUy in- 
capable of doing the work of Sutton's rotary brush. Regarding this 
machine Covert testifies as follows: 

"It was not Perfect, I cannot tell you la what respects. In a great many 
respects. * • • It could not do thfe work properly in Its présent state or 
In the State In which I lef t it In D^ceniber, 1885. It was not In a condition 
to run commercially. It never was in a condition to work commercially. It 
was in ft qpnstant staté of progress, Imprpving like every other machine." 

Of th< exhibit Judge Wbeeler says: 

"The u'éè of'lt was open; and mechànicàlly, but not commercially success- 
f ni, and wàs oti the latter aCconnt abandoned." 

This findjng is fuUy justified by the proof. It is this abandoned fail- 
ure, coyered with the dust of 14 years of oblivion, which is relied on 
to defeat the appellees' patent. If it had been able to unhair pehs 
successfully it; meant untold, wealth to its owner. Covert knew that 
the 14 years referred to was a perio^iof great activity in the unhairing 
business. Do not the same presumptions hold as in the case of the 
L,ake patent? If the Covert machine were of any practical use is it 
conceivable that during ail this peribd of activity it would hâve re- 
mained unused or that it y^ould remain unused to-day? Covert 
came nearer than any one else to asuccessful machine. He had but 
one more step to take and hereihe became bewildered and went astray. 
He missed the, apparently simple arrangement of the rotary brush 
which alone was necessary. Jt nyill not do to say that the prior art 
showed such a brush. Every élément of the combination in contro- 
versy was unquestionably old, but there was nothing in the prior 
art to suggest a rotary brush working in the environment shown in 
the Sutton patent. There was nowhere a rotary brush making a 
"part" on à keen edged stretcher-bàr and brushing the fur down and 
out of reach of the cutting knîves during the moment necessary for 
the removal of the stiff hairsj It is the présence of this élément in 
the combination which pirôduces the néw resuit and entitles its origi- 
nator to protection. Loom Co. v. Higgins, 105 U. S. 580, 26 L. Ed. 
1177; Toplifï v. Topliflf, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658; 
Hobbs V. Beach, 180 U. S. 383, 21 Sup. Ct. 409, 45 h. Ed. 586. An 
admitted SuCdess should not be destroyed by an admitted failure. 

Entertaining the opinion that the I^ke and Covert machines were 
incapable of unhairing pelts successfully, that they were commercial 
failures, unrecognized by the trade and abandoned by their designers, 
and having reached the conclusion that Sutton was the first to discover 
the important change which assured a perfect machine, it follows that 
he is entitled'to a construction of his claim which will permit him to 
hold what he has actually contributed to the art. 

The appèîlaiit's machine iS made under the Mischke patent of Jan- 
uary 2, 1900. It has a stretcher-bar, means for feeding the skin over 
the bar, a stationary card above the bar, a rotary separating brush 
below the bar and mechanism whereby the stretcher-bar is moved to- 
wards and along the brush so that a parting is efïected and the fur is 
brushed down on the "ofif side" of the bar. In short, there is in the 
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machine every élément of the combination of the eighth claim, the 
first three being identical, the fourth substantially so, and the fifth 
being a well-known équivalent. The only différence between the two 
machines, so far as the combination of the claim is concerned, is that 
in one the brush moves and the stretcher-bar is stationary, while in 
the other the stretcher-bar moves and the brush is stationary. The 
resuit is identical. The "part" is made and the fur is brushed down 
away from the knives by the appellant's device precisely as it is by 
that of the appellees. Both Judge Wheeler and Judge Townsend re- 
garded the appellant's mechanism as the équivalent of the mechanism 
shown in the patent. It is not easy to see how this proposition can 
be disputed in the light of the Lake patent, where the two methods of 
accomplishing the same resuit are spoken of as identical in principle. 
Lake's spécification says: 

"It will be readily understood that the bar B may be flxed or stationary, 
and the portion of the frame that carrîes tlie cutters and brushes may be 
caused to vibrate with the . same môvements as those above described, 
without departing from the nature of the said invention." 

The appellant's expert testifîes: 

"I also find the same arrangement of the flxèd stretcher-bar B of the 
Sutton patent In conjunctlon wlth the reciprocatlng cutter blade C and ibtary 
cutter D Is an équivalent for th© movable stretcher-bar B of the Bnglish 
patent to Lake, taken In conjunctlon wlth the stationary cutter E' aiad th© 
rotary cutter B. • * • Thé only différence In the action of thèse two 
brushes Is that whereas, In the Englisb patent to Lake, the stretcher-bar. 
with the peit exposed on its edge, is moved along the brush, in Sutton 
machine the carding brush D2 moves along the edge of the stretchér-bar, 
which is in flxed position. This, however, is merely a change of location; 
the resuit of the actions is In both cases the same." 

The one perspicuous statement which the Lake patent has con- 
tributed to this controversy is that a movable bar and fixed brush are 
the équivalent of a movable brush and fixed bar. 

Again, it is urged that the fourth élément of the combination must 
be limited to a rotary separating brush having soft bristles; it must 
be a cylindrical brush and not a sectional brush. It is said tha.t 
Sutton describes and claims a brush absolutely incapable of doing the 
contemplated work and that if a sectional brush having stiflf; bristles 
be used, no novelty is shown because such brushes were old. In other 
words, the clainj must be limited to a brush which "is an impossibility." 

If construed to cover an operative combination it must at the same 
time be held to be void for lack of novelty. This proposition is some- 
what startling. Whatever may be said of the claim the argument is 
certainly not open to the criticism that it is lacking in novelty. A new 
rule will be established in patent law if claims for combinations of old 
éléments are held not to cover those éléments as they were known in 
the prior art because the patentée may hâve used inappropriate lan- 
guage in describing them. But even if the cla,im were limited to the 
précise mechanism described and shown, infringement could not be 
avoided by such inconsequential changes as the appellant has intro- 
duced. It certainly cannot be seriously contended that a rotary brush 
ceases to be such because the bristles are put on in sections. It is 
true that the drawings show no longitudinal spaces between the 
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bri'stîëS. But' tîiiei'e îs nothing în'tlié' description indicating that the 
pàténtëe inténdfed tb limit himself iii this respect to a brush of any par- 
ticulât J>âttëi-£ "'The specificatîbii 'éâys that the bmsh is made of "soft 
bristles" and it is immediately assùitied that he meant bristles so soft 
as to be inoperative and that the bristles now in use on the machines 
of both parties arfe not soft but are hard, stiflE bristles. The word 
"soft" iil thîsv'CÔhiiection is a relative term. The bristles used by the 
appellant àrç soft ivhen compared with the "card clothing or teasels" 
of the UàTéë ^aXëAl- and stifîf When compared with the bristles of a hat 
brush. It' iS'^prbbâbly true that there are hard and soft bristles, re- 
spectively; ifés^aYding which no question can arise, but between thèse 
extrêmes thietètllust be a widè debatable territory where the category 
in which a givën brush is plâced dépends upon a variety of circum- 
stances. Soft bristles may produce a stiflf brush, depending upon their 
length, numbèr and manner of settihg; and hard bristles, for similar 
reasons, may produce a soft brusîii' Where shall the court look for 
the standard of comparison in thiS; particular art? Where is the line 
of démarcation which séparâtes tbe soft from the hard? Where is 
the évidence which permits the court to say that the appellant is not 
using' the bristles describéd ahd shown by Sutton? 

Theëe çoîiâidèrations are suggèétéd to illustrate the impracticability 
of pçjtaitting Jijfringement to dépend upon ,.such attenuated distinc- 
tions. The question, howeverj is one that can hardly arise in the 
case at bar in view of the testinïonybf Mischke himself, which is as 
foUcvws: 

'î thought that .hard brlstle bnishes were the only brushes that I could 
use; since then I havé found; ont- that I can also use softer brushes, and 
I do use différent bnishes, soft and hard, for différent klnds of work." 

Heré îs a direct' admission- ofihfrihgement even under the strictest 
construction advbcated by appfellànt.' But, as before stated, such a 
construction is not required by ànything in the patetit, the testimony 
dr the law. TllÇappellees ^fè, ehtitled to a fair range of équivalents 
arid it'Cannot b'e'cci'ntended thât thé âppellant's briish is not an équiv- 
alut for thé OTUsh of thé claim. 
' TBéiàrgùmètij? that the claioi'îs Void îoir lack of novelty if construèd 
tb Côvér a sttff sèctiofial brush/bëCausis such brushes were old, loses 
s^ght'. ^f thé distinction, whiqifc Sive hâve endeavored to point out, that 
it is iibt thé brush alone vvjiich git&s patentability to the claim, but 
ttie ïiovel motioh of thé brùih^ iiâijiely, the rotary motion plus the 
rçibtîb'n' u|)ward and forvvard iiî' fj'oht'bf the skin atthe narrow edge of 
thë'b^J', îdljowed by the back^àrd and'dbwnward motion. It would 
be bètter tô hold the patent Jtiyalid àt the outset tban to destroy it 
bytiieilliberal côn'structibn'fbi^ which' the appellant contends. Few 
patents can surviy'e if such critîcisms afe allowëd toprevail. ' 

WËén the court îs cpnvinced'that a meritorious invention has been 
madfeit should not Ipèrfriif «ifiringers to évade the patent on narrow 
àrid téchnical groiinds. "The fflere fact that there is an addition, or 
the ri^etè fact thàt theré is att' bmissiori, dpes not enable you to take 
the substance of the plàintififs ffâterit, ■ The question is not whether 
the addition îs matériial or whether the omission is rnaterial, but 
whether what hàs been tàken is the substance of the invention." 
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Proctor V. Bennis, 36 Ch. Div. 740. See, also, Machine Co. v. 
Murphy, 97 U. S. 120, 24 L. Ed. 935; Cantrell v. Wallick, 117 U. S. 
689, 6 Sup. Ct. 970, 29 L. Ed. 1017; Reece Buttonhôle Co. v. Globe 
Buttonhole Ce, 10 C, C. A. 194, 61 Fed. 959; Blanchard v. Reeves, 
I Fish. Pat. Cas. 103, Fed. Cas. No. 1,515. 

We do not lose sight of the appellant's contention that the Sutton 
patent describes and claims an inoperative structure, that there is no 
proof that a machine was ever built in accordance with the patent and 
that the features which made the machine successful were subsequently 
added and are the subjects of later patents. We canot accède to thèse 
propositions ; the évidence shows the direct contrary to be true. 

The decree is aiîSrmed, with costs. 

WALLACE, Circuit Judge. I concur in the resuit reached in the 
prevailing opinion, because I am satisfied that the eighth claim of the 
Sutton patent embodies the essential parts of an unhairing machine 
which was an improvement upon its predecessors in the prior art, and 
because I am satisfied that the machine of the défendant embodies 
essentially the combination of the claim, and contains équivalent de- 
vices, so arranged as to perform their combined functions in substan- 
tially the same way. I do not think the machine of the Sutton patent 
a prodigious advance upon that of the prior Covert patent, and I 
think a higher degree of merit has been attributed to it than it de- 
serves ; but it wgis enough of an advance to be patentable and to de- 
serve protection against an infringing machine which appropriâtes it. 

Sutton's machine was designed for unhairing "seal skins and other 
furs," and was a failure for unhairing seal skins, the only kind which 
h,e specifically mentioned, and the kind which he had prominently in 
view. He equipped his rotating cutting blade with a carding brush, 
which he evidently considered an important feature of his machine, as 
he includes it in the gênerai statement of the essentials of his in- 
vention; but the carding brush in opération defeated the utility of his 
machine, He provided his machine with a stationary: card having a 
comb or set of teeth, the diiîferent functions of which he set forth fully 
in his spécifications, but which was practically onLy useful as a pressure 
device, and as such no improvement upon the pressure guard of the 
Covert patent. The improvements upon his machine for which he 
obtained subséquent patents show that originally it was unnecessarily 
complex, and to an extent which seriously impaired its efficiency. 
Indeed, with the carding brush, it was not a more useful machine than 
Covert's. 

In a patent applied for by Sutton in 1894, covering improvements on 
the patent in suit, No. 536,742, he states that the important feature "is 
the substitution for the stationary card above the stretcher-bar of a 
rotary brush," and he makes this statement in the spécification: 

"When the car which is supported back of the rotary knife in my 
prior machine [the carding brush witli which the rotary Icnife is equipped 1 
passed the eûge of the stretcher-bar it drew out from iinder the stationary 
card ail the fur and hair on that section of the pelt that were on the edge 
of the bar. Some of the fur, however, was only partly drawn out, owing 
to the varying thicltness of the pelts, and this partly drawn out fur lay in 
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the form of a loop whlch stood out far enoùgb to be reached :by the knives, 
but npt far enough to be draws in by the rota^y brush below the stretcher- 
bar, and'so was.cut off by the knlyes. With Ûje rotary brush in place of the 
statlonaïy card heretofore uSed t)y me thlg looped fur is drawn baek and 
laid ddwn befdte the knives reach It, so that the cutting of the fur Is pre- 
vented and only the stiflf halrs are removed." 

It is fair to say that this latër patent does not appear in the record 
in this action, but appears in the record of the action of the complain- 
ant agaihst Dérbohlaw ; but it is a public record, and as the déclara- 
tion of the patentée himself it is much tnore persuasive évidence than 
any given iby the èicperts for the complainant to exhibit the merits of 
the origihal niàchine of the patent in suit. The machine seems to 
hâve had the same imperfections for which the machine of the Covert 
patent had been condemned. Nevertheless, upon the testimony of the 
record, it must be âccepted as true that with changes which were soon 
discovered to be désirable, and which did not involve invention, the 
machine beçaïne a commereially successful one. 

AlthOugh Sutton regarded lus carding brush as an essentiàl part 
of the rflachine, the eighth daim is for a subsidiary combination in 
which that deVice is not included, and as it was not essentiàl in fact it 
need not be read into the claim by implication, especially in view of 
some of thé other claims of which it is a constituent. 

I do not thînk the Covert patent has been accorded the considéra- 
tion which it deservès. It has never been considered by the courts 
below except inddentally by Judge Townsend, in the Bowsky Case 
(C. C.) 113 Pèd. 698, in corisidering the question whether the omission 
of the carding brush in the daim of the patent in suit rendered the 
claim one for a nonoperative combination, and in the présent case for 
the purpose of showîng that the Lake patent did not anticipate the pat- 
ent in suit. The machines built under it by Covert were operative 
machines, probably about as efficient as was the original Sutton ma- 
chine. Covert experimented in improviilg his machine, but he was a 
man of small méans, the machines were expensive, and he became dis- 
couraged. In any view which can be taken of this patent, however, 
it does not anticipate the eighth daim of the patent in suit, or so 
limit its constrtiGtion as to permit the défendant to escape the charge 
of infringement. 
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OIMIOTTI UNHAIEING CO. et al. v. NEAKSBAL UNHAIRINa CO. 

(Circuit Court 6f Appeals, Second Circuit AprU 9, 1902.) 

N"o. 115. 

Patents— Infktngement—Unhairing Machines. 

The Sutton patent, No. 383,2œ, for a machine for removlng the halrs 
from fur skins, clalm 8, held infringed on the ground that the mechanism 
of defendant's machine, while operating in a somewhat différent rhanner, 
was the substantial équivalent of that descrlbed in the claim, perform- 
Ing the same functlons, in substantlaUy the same manner, and produclng 
no better or différent results. 
Wallace, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Appeal from an order granting a preliminary injunction restraining 
the appellant from infringing the eighth claim of letters patent No. 
383,258, granted to John W. Sutton, May 22, 1888, for a machine for 
plucking furs. 

Albert M. Austin and William A. Redding, for appellant. 
Louis C. Raegener, for appellees. 

Before WALLACE, Circuit Judge, and COXE and HAZEL. 
District Judges. 

COXE, District Judge. Infringement is the only question involved, 
The appellant contends that it does not infringe for two reasons, which 
are stated in the brief as foUows : 

"First Because it has no 'mechanism substantialjy as descrlbed, -whereby 
the brush is moved upward and forward Into a position in front of the 
stretcher-bar.' Second. Because the defendant's machine does not eontala 
a 'separatlng' brush." 

The proof of the prior art is substantially the same as in the Ameri- 
can Unhairing Mach. Co. Case, 115 Fed. 498. The only différence 
worthy of comment is that in the case at bar the worthlessness of the 
machine of the Lake patent is affirmatively established. It now ap- 
pears that in 1881 over $2,000 was expended by parties in New York 
to build a working machine under the Lake spécification and secure 
a United States patent therefor. After several months of unsuccess- 
ful effort the whole project was abandoned, the promoters not deeming 
the patent of suificient value to warrant the payment of the final fee 
of $20. An attempt was made to unhair pelts with the machine, but 
holes were eut in them and they were badly damaged. Instead of 
receiving profits the owners of the machine had to pay damages for 
the skins they had spoiled. 

The court has already decided that Sutton, having made the first 
commercially successful brush machine, is not confined to the précise 
mechanism described and shown and is entitled to a fair range of 
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équivalents. We hâve held that a stationary brush is the équivalent 
of the? Srash ôf the eighth daim, provided it accomplishes the identical 
resuit. Sutton reaches this rçsult by the so-called "planetary motion" 
of the brush, Mischke by the movable stretcher bar and the appellant 
by a large segmentai brush which is revolved upward and forward into 
a position in front of the stretcher-bar. The bristles come in contact 
with the hair and fur on the riarrow edge of the bar, form a "part" 
there and then move dowhward. The action of the brush permits 
the fitifif hair to stand up and hends down the fur on the oflf side of the 
bar away from the knives or pluéking jaws. The brush is 9^4 inches 
radius and is mounted on a rotary shaft in fixed bearings, about 5J^ 
inches below the plane of the stretcher-bar, it works intermittently 
like the patented device, and before the bristles revolve and again 
contact with the fur, the plucking jaws hâve done their work in remov- 
ing the stiflf hairs. 

The argument that the appellant does not use a "separating" brush 
proceeds upon lines similar to those discussed in the American Com- 
pany Case. The Sutton spécification contains the following descrip- 
tion of this brush: 

"The soft l:)ristles allow thestlff haIrs to stand, whlle the quick motion 
of the brush bends the soft hâii" in downward direction and brushes it below 
the streteher-bar. ïhe rotary separating brush Is then quickly moved up- 
ward and forward and revolved In front of the skln at the edge of the 
stretcher-bar, so as to separate the fur f roin the halrs, brushing down the 
former and leavlng the stiff halrs standing out. The rotary separating brush 
is then quickly moved backward and downward, so as to carry with it the 
separated fur." 

The appellant çontends that this language must be construed liter- 
ally, that it describes a brush endowed with almost human attributes, 
a brush capable of selecting the stiiï hairs with unerring judgment 
and permittihg them to stànd while at the same time it brushes down 
the soft fur. It rçquires riô techniçal knowledge to perceive that such 
a brush never did exist and never can exist. The stiflf hairs are much 
longer than the fur and it is impossible for any rotary brush, hard or 
soft, to reach the latter without bending down the former. Sutton 
knew this and every one connectèd with the unhairing art knew it. 
He intended to describe the âctual opération of the brush as he saw 
it in practice and not some Visioftary arid untried theory. He was 
dealing with an actuality, îlot an absurdity. He intended to say, 
what is the eXâct truth, that when the Work of the brush was finished 
the hairs were left standing ready for the action of the knives and that 
the fur was ' brushed down away from the knives during the cutting 
opération. Neither the Govert brijsh nor any other brush of the 
former art did this. Nôt that thèse brushes were înherently incapable 
of doing the work, but because no one had perceived the necessity 
of locating them irt such a position in relation to the stretcher-bar that 
they would not only form the "part" but brush down the fur on the 
oflf side of the bar. 

Gonceding that the description of the action of the separating brush 
is inaceurate theré can be no doubt whatever as to the brush itself, how 
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it Opérâtes and what it accomplislies. This being soit is inimaterial 
that manifestly impossible qualities are attributed to it. In any view 
the two brushes are équivalents. As pointed out by Judge Thomas : 

"Whether the long hairs remaln In place awaitlng the knlfe, or sprlng 
Into place to meet the knife, Is non-essential; but that the fur shall be 
pressed down sufficiently long to allow the knife to meet the long hairs and 
escape the fur is ail essential, and thls Is efCected by the brush." (a C.) 
113 Fed. 588. 591. 

Although not argued in the brief the point was made at the argu- 
ment that the appellant does not havé the third élément of the daim, 
namely, "a stationary card above the stretcher bar." The appellant, 
in place of the card E of the patent, uses an emery covered roller 
which revolves so slowly that for ail practical purposes it may be 
called stationary. This roller by stretching the pelt gives additional 
resiliency to the hair, permitting it to spring up while the fine fur con- 
tinues to be pressed down, to some extent, as it is fed over the edge 
of the bar. In short, it does what the Sutton card does and in substan- 
tially the same way. It certainly performs one of the functions at- 
tributed to the card E at line 2i of the third page of the spécification, 
as foUows : 

"The card Is set back from the edge of the stretcher-bar to a distance a 
llttle more than one-half of the length of the fur for the purpose of holding 
the fur and preventing it frora moving forward until the forward motion of 
the skln takes place." 

The same considérations which induce the court to hold that the 
appellant's brush is an équivalent for the brush of the patent, lead to 
the conclusion that the appellant's emery covered roller is an équiv- 
alent for the card of the patent. 

Criticism is made of the phraseology of the injunction order. It 
may be that in endeavoring to describe the appellant's brush and its 
opération, language has been employed which is unnecessarily broad. 
There is, however, no doubt as to the machine, the use of which the 
court intended to forbid. Read in the light of the opinion of the cir- 
cuit court it is not easy to see how the appellant could hâve been mis- 
led as to the scope of the order, and certainly there can be no miscon- 
ception in the future regarding its proper interprétation. 

The order is affirmed, with costs. 

WALLACE, Circuit Judge. I dissent from the prevailing opinion 
in this case, because I think the defendant's machine does not infringe 
the eighth claim of the patent. 

It does not hâve the stationary card above the stretcher-bar, which 
is an élément of the claim. The patent describes the stationary card, 
E, as provided with a comb or carding teeth. It is set back from the 
edge of the stretcher-bar, and the points of the teeth are close to, 
but do not touch, the skin. The spécification describes its teeth as 
performing three functions before the pelt reaches the edge of the 
stretcher-bar. They straighten out the hair and fur as the skin is fed 



510 115 FEDERAL REPOETER. 

foi^vard, they permit the stiff hairs to stand up between the teeth, 
and .they hgld back the fur and prevent it from moving f orward until 
the foryirârd motion of the skin takes place. The pressure plate of the 
defendant's machine is not an' équivalent of the stationary card of the 
claim, It bas no comb or teeth, is not stationary, and perforais the 
single function of the pressure plate of the Covert patent. The patent 
industriously makes the stationary card "substantially as described" 
an élément of the claim. 

It would seem also that the defendant's machine does not bave the 
separating brush of the Sutton. patent, or mechanism for moving it 
upward and forward into a position in front of the stretcher-bar. The 
defendant's machine bas a earding brush which cards the hair and the 
fur, ànd WKich in opération and effect is analogous to the earding 
brush of Sutton, which is not an élément of the eighth claim, and which 
he subsequently discarded because in his combination it practically 
destroyed the efficiency of his maichine. The three opérations of the 
Sutton separating brush are thèse: First, the séparation of the fur 
from the hair ; second, the niaking of a part ; and, third, the brushing 
of the fur downward on the ofif side of the stretcher-bar. The brush 
of the defendant's machine does not perform thèse functions. The 
machine is so arranged that the hairs are caused momentarily to sepa- 
rate themseslves by reason of their resiliency from the fur, and spring 
back to their natural position more quickly than the fur. It seems un- 
necessary to discuss in détail the différences between the defendant's 
machine and the machine covered by the eighth claim of the patent in 
suit, because it escapes the charge of infringement by the absence of 
the stationary card. 

It will be observed that the order granting the preliminary înjunc- 
tion, which in the prevailing opinion is approved, forbids the défendant 
from using any unhairing machine containing a combination of fîve 
specified éléments which are' s6 described in the order as to include a 
machine made strictly in conformity with the Covert patent. 



CIMtOTTI TJKHAIEING CO. v. DEEBOHLAW. 

(Circuit Court of Appeals, Second Circuit Aprll 9, 1002.) 

No. 118. 

Patents— Infkihokmekt—Unhatbins Machines. 

The Sutton patent, No. 888,258, for a machine for removing the hairs 
from fur sklns, clalm 8^ is not Infrlnged by a machine which does not 
contaln elther of the last two éléments of the combination of the claim, 
which are a rotary separating brush, constituting the essential and 
novel f eàture of the lUvention, and mechanism for moving the same, 
nor anything which càn falrly be called an équivalent thérefor, but 
employs, Instead of a brush, a metallic comb, which does not revolve, 
but remains lo a ûzed position. 



aXLVIN V. CITY OF GRAND EAPID8. 511 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

This is an appeal from an order granting a preliminary injunction 
restraining the appellant from infringing the eighth claim of létters 
patent No. 383,258, granted to John W. Sutton, May 22, 1888, for 
a machine for plucking furs. 

Arthur v. Briesen, for appellant. 
Louis C. Raegener, for appellees. 

Before WALLACE, Circuit Judge, and COXE and HAZEL, 
District Judges. 

COXE, District Judge. We are constrained to hold that the ma- 
chine which is the real subject of tlîis controversy and to which the 
testimony of the experts on both sides is confined, does not infringe 
the eighth claim of the Sutton patent. This conclusion is based prin- 
cipally upoo the ground that the machine does not contain the last two 
éléments of the combination. It has no rotary brush or anything that 
can be called an équivalent for such a brush, unless the doctrine of 
équivalents is stretched beyond ail reasonable limits. In place of a 
rotary brush th& appellant employs a stationary rake or comb, com- 
posed of two, rows of teeth made of fine stiff wire one and one-fourth 
of an inch in length and arranged so close together that there is prac- 
tically no space between them. In view of the explicit statements of 
the spécification attributing to the action of the rotary brush the essen- 
tial and novel features of the invention, and în view of the express 
limitation of the claim to such a brush, it seems clear that the défense 
of noninfringement must prevail. 

The appellant does not use a brush of any kind, much less a rotary 
brush. He uses a fîxed metallic comb which cannot revolve on its axis, 
for it has no axis on ■vyhich to tum; in this sensé, therefore, his 
comb is immovable. That the machine is able to unhair pelts is im- 
material. The appellees cannot include such a machine in a claim 
for a combination two éléments of which relate explicitly to a rotary 
separating brush. 

The order is reversed. 



GALVIN V. CITT OF GRAND BAPIDS. 

(Circuit Court of Appeàls, Slxth Circuit. Aprll 8, 1902.) 

No. 967, 

1. Patents — Invention — Impbovee. 

An Improvement of a patented combination, wWch consists merely 
In carrylng forward the old Idea by a mechanlcal change In the form 
of one of the éléments so as to produce a better resuit, but without 
changlng the mode of opération, does not amount tp patentable Inven- 
tion. 
3. Samb — Impeovbmbnt in Valves. 

The Lynch patent. No. 392,961, for a valve embodylng an Improvement 
on the valve of the Galvin patent, No. 283,479, which consists merely in 
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changlng the fonn of the wedges employed to close the disks, Is vold 
■for laefc iof Invention, the improvement bclng one Involving only mechan- 
ical skill. 

Appéal'f^m thp CÎ!t:cuit Court of the United States for the West- 
ern Bisîrict of lyÔcttgan. 

This was an appeal from a decree adjudging invalid for lack of 
patentable invention letters patent No. 392,961 for a valve, issued 
to Charles Lynch, November 13, 1888. 

Franklin L. Lord and T. E. Tarsney, for appellant. 
R. À. Parker, for àppellee. 

Before LURTON and DAY, Circuit Judges, and COCHRAN, 
District Judge. 

DAY, Circuit Judge. This action ^eeks an injunction and account- 
ing becâtiàe of allegèd'infringerrierit of, letters patent of the United 
States No. 392,961, granted Novembpr 13, 188^, to James Calvin, 
assignée of Charles Lyfach. The patent purports to be for an im- 
provemept upon the Valves coveréd by letters patent of the United 
States isSued to T, and J. Calvin fdf a valve. To understand Lynch's 
improvemerit, it îs neceSsàry to examine the Calvin patent. The Cal- 
vin valvfe is described by the inventôrs as consistirig primarily of à 
novel arrangement of vi^edges acting in a plane parallel with the faces 
of the gâte, and serving to force the latter to their seats. The dràw- 
ings accompanying this patent serve to show the construction. 
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In the acconipanying drawings, Fig. I represents a longitudinal 
vertical section oî "a valve constructed ;dn accordance with this inven- 
tion ; Fig. 2, a vertical transverse section of the same ; Fig. 3, a per- 
spective view, showing the working parts of the valve, one of the 
disks being removed ; Fig. 4, a horizontal longitudinal section through 
the body of the valve; Fig. 5, a sectional view, showing certain dé- 
tails, and in which one disk only is emplôyed ; Fig. 6, a view of one 
of the wedges detached. 

The construction of this valve aiid its method of opération is de- 
scribed by the complainant's expert as follows : 

"The valve comprises a easlng of the usual substantlally T-shape form; 
the cross of the T formlng the waterway, and the stem the chamber in 
whlch the gâte is withdrawn In the open position of the valve. This cham- 
ber is provlded with a cap in which is swlveled the operatlng stem of the 
valve, the latter being provlded with a coUar engrfging with shoulders in 
the cap, whereby endwise movement of the stem is prevented. The in- 
wardly projecting movement of the stem is screw threaded, and engages 
with a correspondlngly screw-threaded aperture formed in a head or nut, 
carrylng the disks of the valve. This head or nut is provided with two 
pairs of opposltely projectirig anns or lugs, arranged, respeetively, in planes 
at right angles to eaeh othet, one pair of thread lugs being emplôyed for 
Connecting the valve disks, which latter are provided with elongated 
apertures, formed In upwardly extending portions thereof, and through 
which said lugs projeet, — ^the OÔier pair of lugs are provided with inwardly 
extendlng portions, — formlng supports for a pair of swlnging wedges ar- 
ranged between the inner faces of said dlslcs. The wedges are so tapered 
as to hâve thelr larger dlameters arranged outward, and the disks are pro- 
vlded with opposltely tapered bearing faces. The valve casing is provided 
on its Bides with cams or inclines against which said wedges would be 
forced in the inward movement of the head, the arrangement being such 
that when, by the tjimlng of the stem, the head, together with the disks 
and wedges carried thereby, is foi-ced inward or across the path of the 
waterway, said wedges wiU strlke against the cams on the side of the casing, 
whlch will force the wedges together or towards eaeh othér, and will thereby 
cause the spreadlng apart of the disks. The proportion of the parts is such 
that the gâte has nearly completed its inward movement before the wedges 
corne in contact with said cams on the casing, and in the remalnder of said 
tnward movement the opération of said cams and the spreading of the disks 
wUl be accompllshed. In ordèr that It may not be necessary for said disks 
to move or slide upon their seats durlng the opération of the wedges, the 
elongated slots in the upward extensions of the disks, before referred to, are 
provided, whereby, after said disks hâve corne into frictional contact with 
the Beat faces, they may remaiiï statlonary durlng the further movement of 
the head in opération of the wedges." 

It is claimed that this construction was defective in opération in 
the fact that when the valve is placed horizontally the upper wedge 
has a tendency to fall by gravitation between the disks before the 
same were in place, thereby causing the disks to separate prematurely, 
and before they were in full position across the waterway. The ob- 
ject of the Lynch patent is to remedy this defect in the Galvin valve, 
and he states the object of his invention to be an improvement upon 
that patent, and to consist of a novel form or construction of the 
wedges for the purpose of preventing them from falling down from 
gravity. And, he says, "in ail particulars except the form and propor- 
tion of the wedges, the valve may be of the same construction as set 
forth in the patent above referred to; but instead of making the 
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wedges as shown in saîd patent their inner face is filled out and made 
straight to form bearing surfaces to rest upon the inner edge of the 
screw stem, and prevent the wedges approaching each other, except 
when the nut or yoke passes sufiiciently far down upon the screw 
to carry the wedges clear of its end, which will occur only at the 
time the valve disks begin to bear upon the stops which arrest their 
action." This is the full scope of the discovery and alleged invention 
of Lynch. It is accomplished by so widening the wedges or provid- 
ing them with inward projections that they will bear upon the valve 
stem so long as that is between them, and only begin to spread the 
disks when the stem is withdrawn, which occurs just as the disks 
are in place and ready for the wedging process. 
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In the accompanying drawings, Fig. i is a longitudinal sectional 
view of a valve embodying the improvement; Figs. 2 and 3, trans- 
verse sections of the same, the former showing the valve closed and 
the latter showing it partly open ; and Figs. 4 and S, perspective views 
of one of the wedges. 

The Lynch patent, which is illustrated by the accompanying draw- 
ings, has two claims, which are as foUows : 

"(1) In comblnatlon wlth a shell or casing, a screw stem swlveled therein, 
a nut or yoke threaded to recelve said stem, disks carrled by said yoke, and 
wedges also carried by said yoke and located between the disks, said 
wedges having their inner or opposing faces extended inward to bear against 
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thé aides of the screw stem, whereby the wedges ai* prevented from ap- 
mtoactaing each other, and consequently from forcing the disks to their seats 
until the screw stem Is withdrawn from between them. 

"(2) In a valve such as shown, the comblnatlon of a caslng provided with 
a waterway, disks to close sald waterway, wedges located between the 
disks and àdapted to force the latter to thelr seats, bearlng faces for the 
wedges, awd a stem of a dlameter correspondlng to the distance between 
the Inner faces of the wedges when the latter are separated, sald stem being 
arranged to enter between thé wedges as the valve Is opened, and to with- 
draw from between as the disks reach thelr seats, whereby the wedges are 
prevented from aetlng upon the disks bef ore the latter reach thelr seats." 

It is thus made évident that the advance made by Lynch upon the 
Galvin patent is the use in his combination of the "novel form of 
wedge." He has taken the wedges shown in the Galvin patent, and, 
by adding to them or "extending inward their opposing faces," he has 
wedges which are supported upon the screw stem until the withdrawai 
thereof permits the same to approach each other as the wedging 
process begins. This is practically the same opération as that of the 
Galvin valve when carried through successfully. The trouble with it 
was that the upper wedge sometimes approached the lower one pre- 
maturely, causing the wedging to begin before the valve was seated. 
L3Tich, the patentée, was a traveling salesman for the manufacturers 
of the Galvin valve. While upon the road he learned of the defective 
opération of the valve from customers, and made or caused to be made 
a model embodying his invention, which he assigned to James Gal- 
vin. Is there patentable nbvelty in this improvement? An improve- 
ment to justify the granting of a patent, and the conséquent protec- 
tion of a monopoly of the right to use and sell the same, must be 
the resuit of the exercise of the inventive faculty, as distinguished 
from the mère advance which a mechanic skilled in the art may make. 
It is true that it has been said upon high authority that in the law of 
patents it is the last step that wins, but this stride must be made by 
the inventor, who originates, and not by the mechanic, who merely 
improves. It is also true that the cases recognize the fact that an 
improvement when made is not to be deprived of the protection of 
the law because it seems simple after it is accomplished. There are 
cases where many hâve been striving to reach a given resuit without 
success, when there comes upon the scène the inventor who solves the 
difiSculty in a manner which makes strange the want of earlier dis- 
covery of a thing so simple, but who is, nevertheless, entitled to the 
protection of the patent law. But the fact remains that it is only 
original invention which the patent law is designed to protect. A 
combination of pld éléments, producing a new and useful resuit, has 
frequently been held patentable. In the Lynch patent there is no 
new élément. The form of the wedge is not the subject of the pat- 
ent. This form, it may be, secures a more uniformly good resuit, 
but that is the extent of the advance. The Galvin patent does not 
limit its combination to any spécifie form of wedge. Its merit con- 
sists ip having the wedges so arranged that they will be operated upon 
by the projections in the casing so as to force the wedges inwardly 
and the disks apart as the same are seated. The Lynch improve- 
ment aflfords à better means of doing this by enlarging the wedge 
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so that it will be held up by the face of the screw stem. This is 
rather the mechanical improvement of one élément of the combina- 
tion than a new combination. In the spécifications of the Lynch pat- 
ent it is suggested that the same eflfect — keeping the wedges apart — 
may be had by providing the end of the screw stem with a block for 
that purpose, which, the inventor says, "I consider merely the inferior 
équivalent of the plan above described, and shown in the drawings." 
Such a device would clearly be but a mechanical improvement, more 
obvious perhaps than the advance under considération. It seems to 
us that a mechanic skilled in the making and using of such valves, 
observing the difficulty, could not hâve failed in the normal progress 
of improvement to hâve hit upon the device shown in the Lynch pat- 
ent. In the Galvin patent the wedges are not limited in construc- 
tion to any particular form. It is true that at first they were made 
with recessed faces so as not to contact with the stem, but the proof 
also shows that as sometimes made they came into contact with the 
screw stem. On Lynch's attention being called by customers to the 
occasional falling of the wedge, he made or caused to be made a 
model showing a wedge "built out"" so as to contact the stem, and 
thereby be kept in place until the stem was out of the way. This 
seems to us a change in degree only of the width of the wedge, and 
not to arise to the dignity of invention, although it is true that this 
very method was not hit upon promptly by the inventors and manu- 
facturers of the Galvin valve. Lynch carried forward the old idea 
by a mechanical change in one of the éléments which produced better 
results. Such a change is not patentable. Guidet v. Brooklyn, 105 
U. S. 550, 26 L. Ed. 1106. "Structural changes of form and propor- 
tion, although they improve the opération without changing the mode 
of opération, and produce a much better resuit, although one of the 
same kind, are only différent and better forms of embodying the 
same idea, and illustrate the différence between mechanical skill and 
inventive genius." Rob. Pat. § 238, note i. "The law requires more 
than a change of form, or juxtaposition of parts, or of the external 
arrangement of things, to give patentability." Reckendorfer v. Faber, 
92 U. S. 347-356, 23 L. Ed. 719. The wedge in the Lynch device 
performs the same function as that in the original patent. It does 
the same work in the same combination in effecting the resuit de- 
cided. By the change in form it does it better than the wedge first 
used. This change does not, in our judgment, amount to that in- 
vention which it is the design of the patent law to protect. 
Decree affirmed. 



SIMPLEX RAILWAY APPLIANCE CO. v. WANDS et al. 

(Circuit Court of Appeals, Eighth Circuit April 7, 1902.) 

No. 1,597. 

1. Patents— Construction — Question for Court— Parol Evidence. 

Wliile the construction of a patent, and the proper liinits which 
should be imposed on the claims, is a question for the court, to be 
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determlned from the patent, Itself and the language of the elalms, yet 
paroi évidence is admissible to show the state of the art, and as bearing 
on the mapner In whlch the doctrine of mechanlcal équivalents should 
be ap^ied to ald the court in such construction. 

8. Samb— PtBADiita— Dbmdbbkb. 

Where a blU allèges In positive terms an Interférence between patents, 
and on demurrer to the bill and profert of the patents it does not appear 
that they are so dissimilar that no évidence as to the state of the art or 
mechanlcal équivalents can be Introduced to show their identity, the de- 
murrer should be overruled. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri. 

The Simples Raiiway Appllance Company, the complalnant below and 
the appellant in thls court Is the owner of letters patent No. 565,481, Is- 
sued August 11, 1896, to Waldo H. Marshall, as assignor to William V. 
Kelley, and is also the owner of letters patent No. 593,410, issued November 

9, 1897, to Oarl E. Bauer, assignor to William V. Kelley. John 0. Wands 
and the American Steel Foundry Company, the défendants below and the 
appellees hère, are the ovraers of letters patent No. 624,276, dated May 2, 
1899, Issued on that day to John C. Wands. AU of thèse patents relate to 
Improvements in car truck bolsters. The appellant exhibited its blU of 
complaint agalnst the appellees under the provisions of section 4918, Rev. 
St U. S., charging, in substance, that claim 1 of patent No. 624,276 (here- 
p.fter termed "Wands' Patent") was for substantially the same mechanlcal 
device as that Invented by Marshall, and patented by elalms 1 and 2 of 
patent No. 565,481 (hereafter termed the "Marshall Patent'') ; also that claim 
9 of Wands' patent was for substantially the same mechanlcal device as 
that Invented by Bauer, and patented by claim 3 of letters patent No. 
5^,410 (hereafter termed the "Bauer Patent"); and that sald elalms 1 and 
9 of Wands' patent were wrongfuUy granted. daims 1 and 2 of Marshall's 
patent are as foïlows: "(1) In a truss for car truck bolsters, the comblna- 
tion with a commercial rolled channel-lron compression member, and a 
flàt-plate tension member bent up at each end of said compression member, 
and passing between the flanges of the same, of a support for separatlng 
said compression and tension members at a point between their ends, ar- 
ranged and combined substantially as shown and described. (2> In a bolsteff 
for car trucks, the comblnation with a commercial rolled channel-lron com- 
pressicm member of a flat-plate tension member and a king post, sald 
tension member belng bent up at each end of sald compression member, 
after passing between the flanges of the same. In a manner substantially 
as shown and described." Claim 1 of Wands' patent Is as foUows: "(1) 
The comblnation with a commercially made compression member of channel- 
beam form of a tension member bent at its ends to engage the ends of the 
channel-beam compression member and a strut, substantially as described." 
Claim No. 3 of the Bauer patent is as follows: "(3) In a bolster, the combl- 
nation with Its compression memba:, tension member, and mlddle support 
of a strengthenlng pièce arrangea between the end of the compression 
member and the bent-up portion of the tension member, and having its 
ends projectlng ont over the flanges of said compression membCT, sub- 
stantially as described." Claim No. 9 of Wands' patent, whlch is alleged 
to cover the same mechanlcal device as claim 3 of Baner's patent, is as 
follows: "(9) The comblnation with the compression member of head 
blocks arranged at the ends thereof , and whlch extend outwardly beyond 
sald compression member, a tension meniber whose ends are bent around 
said head blocks, and thence extend Inwardly and overlap the ends of the 
compression member, and rivets for securlng the ends of the tension and 
compression members together, substantially as described," Outs taken 
from the spécifications of the several patents api>ear on the following pages. 
Fig. 1 représenta a section of the Marshall device. Flg. 2 represents a 
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section of a car bolster made In accordance wlth the Bauer patent. Blgs. 
3 and 4 represent sections o£ a car bolster made in accordance with the 
spécification of Wands' patent. The défendants below, who are the ap- 
pellees hère, demurred to the bill for the reason, in substance, that it" ap- 
peared from the face of the bill and an inspection of the several patents, 
of whlch profert was made, that clalms 1 and 9 of Wands' patent, whlch 
was junior in point of date to the other patents owned by the complalnant 
did not cover the same mechanical device as the Marshall and Bauer pateats, 
and that there was no interférence, as alleged in the bill. The trial court 
adopted that view, and dismissed the bill. The complalnant bas appealed 
from that order. 
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CHarles C. Lînthicum and Otto R. Barnett (George S. Gro-^utt, 
Charles Kr Offield, Henry S. Towle, and James H. Raymond, on the 
brief), for appellant. 

Paul Bakewell and Frederick R. Cornwall, for appellees. 

Before CALDWELÎ,, .SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court 

Counsel for the respective parties agrée upon the foUowing prop- 
ositions, which are well estabUshed by authority, namely : That upon 
a bill of this character, fîled under section 4918 of the Revised Stat- 
utes of the United States, the first question to be determined is wheth- 
er the patents involved are interfering patents, since the right to rehef 
is grounded on the fact of interférence ; that patents do not interfère, 
within the meaning of the patent law, unless the claims of the re- 
spective patents, or sonïe of them, cover the same mechanical device 
or combinatioii ; that it is the claim of a patent, and the daim only, 
when properly construed, which détermines the thing patented; and 
that it may happen that the structure described in one patent will in- 
fringe the claims of another patent, although the patents are not inter- 
fering patents, within the meaning of the statute. Gold & Silver Ore 
Separating Co. v. United States Disintegrating Ore Co., 6 Blatchf. 
307, 10 Feid. Cas. 539 (No. 5,508) ; Manufacturing Co. v. Craig (C. 
C.) 49 Fed. 370, and cases there cited. 

The important question in the case, and the one concerning which 
there is a real controversy, is whether a court can or ought to say, as 
a matter of law, on an inspection of the Marshall, Bauer, and Wands 
patents, that the claims of those patents, quoted above, do not cover 
the same invention, and that there is and can be no interférence be- 
tween the patents, although the bill of complaint contains an express 
averment to the contrary. The invention or combination covered by 
the claims is to be ascertained, as a matter of course, by a proper con- 
struction thereof, and it may be conceded to be the province of the 
court to construe the claims, giving to each its due scope and efifect. 
But when the court enters upon the discharge of that duty it is not 
necessarily limited to the language of the claims and spécifications, 
but may take into considération certain extraneous facts. For ex- 
ample, it may hâve recourse to the testimony of experts to ascertain 
the meaning of technical words or phrases, if any such are employed, 
or to ascertain the différence between or the identity of the devices, 
or to obtain a better understanding of a drawing or model or the char- 
acter and opérations of the devices; and, generally, a court may avail 
itself of the testimony of experts to acquire a knowledge of ail the 
facts pertaining to an art to" which a given patent belongs, and a fuU 
understanding of the progress that had been made therein at the time 
the patent was issued. Winans v. Ràilroad Co., 21 How. 88, 100, loi, 
16 L. Ed. 68. Such testimony frequèntly has an important influence 
upon the construction of the claims of a patent, either enlarging or 
restricting their scope. The adjudged cases afïord many illustra- 
tions of the fact that proof of the state of the art has an important 
bearing upon the manner in which the doctrine of mechanical equiva- 
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lents îs applied, and also in determinîng to what extent, if any, lim- 
itations should be placed upon the mère wording of a claim. McCor- 
mick V. Talcott, 20 How. 402, 405, 15 L. Ed. 930; Machine Co. v. 
Lancaster, 129 U. S. 263, 274, 9 Sup. Ct. 299, 32 L. Ed. 715 ; Miller 
V. Manufacturing Co., 151 U. S. 186, 187, 14 Sup. Ct. 310, 38 L. Ed. 
121; National Hollow Brake Beam Co. v. Interchangeable Brake 
Beam Co., 45 C. C. A. 544, 561, 106 Fed. 693; Railway Co. v. Gode- 
hard, 19 U. S. App. 360, 400, 8 C. C. A. 265, 59 Fed. 776; McClain 
V Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 35 L. Ed. 800; Walk. 
Pat. (3d Ed.) § 184. 

Moreover, it is a well-known fact that proceedings taken in the 
patent office, while an application for a patent is under considération, 
sometimes hâve much effect in determining the scope which shall be 
given to the claims of a patent. Sutter v. Robinson, 119 U. S. 530, 
7 Sup. Ct. 376, 30 L. Ed. 492; Sargent v. Lock Co., 114 U. S. 63, 
5 Sup. Ct. 1021, 29 L. Ed. 6t, Brill v. Car Co., 33 C. C. A. 213, 
90 Fed. 666. While it is true, therefore, that it is the function of 
the court to construe patents as wellas ail other written instruments, 
yet it cannot be gainsaid that many facts dehors the patent, of which 
the court cannot take judicial notice, may with great propriety be 
proven to enable it to reach a right conclusion. In the construction 
of any contract a court is generally entitled to be advised, by testi- 
mony, of the situation and the relation of the parties thereto when 
it was executed, to enablç it to décide with more certainty what was 
the real purpose and intent of the agreement. It is sometimes said 
that a court should aim to place itself, as nearly as possible, in the 
situation which the parties to an agreement occupied when it was en- 
tered into, and, if this is so as respects the construction of ordinary 
written instruments, with much greater truth may it be said that, 
in construing the claims of a patent which deals with mechanical de- 
vices with which courts are often unfamiliar, they ought to be very 
sure, not only that they hâve a clear compréhension of the language 
and meaning of the claims and the opération of the patented device, 
but that they are well advised of the state of the particular art at the 
time the patent was granted. Evidence which throws any light on this 
subject ought not to be excluded when the scope to be given to the 
claims of a patent is the subject for considération, except in those 
cases, which may sometimes arise, where the device is very simple 
and easily cornprehended, and the art to which it relates is well under- 
stood, so that the introduction of évidence of the kind above indi- 
cated would be a work of supererogation. In most cases, therefore, 
the question whether patents interfère or contain interfering claims 
is a mixed question of law and fact, because the parties hâve the 
right to introduce testimony to enable the court to correctly déter- 
mine what mechanical device or contrivance is in fact comprehended 
by the claims, and what are the légal rights thereby granted. 

Turning to the Marshall and Wands patents, it will be observed 
that there is a marked similarity in the mechanical structures desCribed 
in the two patents. Each is a car bolster consisting fundamentally of 
a truss. Each has a compression member, a tension member, and a 
support intermediate the ends of the compression member, in the 
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Marshall patent ïermed a. "support" and a "king post," and in the 
"Wands patent a "strut." In each strtjcture the tension member bends 
arottnd the ends of the compression member so as to receive the 
thrust ofthe compression member and rdieve the bohs, by which they 
are held together, of the shearing force that would otherwise be ex- 
erted. It is true that in Wands' patent head blocks are provided, 
against which the ends of the compression member abut, and around 
which the ends of the tension member are bent before they are bolted 
to the compression member; but it will be observed that, with the 
improvement added by Bauer to the Marshall structure as at first 
conceived, "strengthening pièces," so termed (vide Fig. 2), were 
placed on each end of the compression member so as to overlap them, 
against the shoulders of which the ends of the compression member 
likewise abut, and around which the ends of the tension member are 
bent, and then bolted to the compression member. It requires but 
a glance to see that there is a marked resemblance between thèse 
structures, Indeed, the resemblance is such as to excite grave doubts, 
on a superficial examination, whether the alleged conflicting claims 
are consistent and each valid. The lower court held that claim i 
of Wands' patent does not conflict with claims i and 2 of the Mar- 
shall patent, because Marshall expressly Umits himself to a fiât ten- 
sion member, which passes, as it nears the ends of the compression 
member, between the flanges of the latter member, which is made of 
channel iron, while Wands does not thus limit his claim. But, if we 
look carefuUy at Wands' spécification and drawings, it will be seen 
that his head block has, on the underside, a dépression or channel 
along which the tension member passes, and that this groove or chan- 
nel holds the tension member in place precisely as the flanges of the 
compression member hold it in the Marshall structure. Now, it may 
well be that thestate of the art to which this patent appertains, when 
fuUy developed, will prove to be such that Wands must be limited 
to the précise construction indicated in his spécifications and drawings, 
notwithstanding the broad language of his claim, especially as his 
claim contains the words "substantially as described." And in that 
event the further inquiry would be pertinent, whether the two combi- 
nations claimed and patented, the one by Marshall and the other by 
Wands, are not substantially the same. It is manifest that Wands, 
in çonstructing his car bolster, has merely eut ofï a section of the 
compression member and inverted it, and termed it a head block, 
making a channel for the tension member on the bottom of the head 
block, instead of utilizing the flanges of the compression member 
for such a channel. 

In his comparison of daim 3 of the Bauer patent with claim 9 of 
the Wands patent, the learned trial judge was forced to conclude that 
, by the use of the head block Wands attained the same resuit which 
Bauer attained by his "strengthening pièce," and that conclusion is 
inévitable, since the object of both patentées appears to hâve been to 
prevent the end of the compression member from splitting or giving 
way under an excessive load, and at the same time to lessen some- 
wbat the convexity of the tension member where it is bent to engage 
the ends of the compression member. The lower court was of the 
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Opinion, however, that the means employed by Wands ta attain the 
desired resuit were essentially différent from those employed by Bauer, 
and in that respect it called attention to the fact that Bauer placed 
his "strengthening pièce," which is wider than the web of the com- 
pression member and extends over the flanges, on the top thereof, 
and also constructed it with a shoulder overlapping the end of the 
compression member to receive its thrust, while in Wands' device the 
compression member rests on the top of the head block and abuts 
against its shoulder. Attention is also called to the fact that the com- 
pression member rests on three vertical rlbs in the head block instead 
of upon a solid block (vide Fig. 4). This constitutes the sole différ- 
ence in the means employed to attain the same object. It wiU be ob- 
served, however, that claim 9 of Wands' patent does not specify a 
head block having three vertical ribs, and if the head block was made 
solid it would respond to the language of the claim as well as if madc 
with ribs. Counsel for the appellees further lay some stress on the 
fact that claim 9 of Wands' patent makes no mention of a "middle 
support" to the bolster, such as Bauer spécifies in his third claim, but 
as the bolster, to which Wands likewise refers, is fundamentally a 
truss, it would seem that a "middle support" for the truss, which he 
terms a "strut," ought to be implied. The resuit is that if Wands' 
head block, in view of the state of the art and the functions which it 
performs, be regarded as the mechanical équivalent of Bauer's 
"strengthening pièce," the two daims now under considération cover 
substantially the same combination, and hence interfère. 

We wouid not be understood, however, as expressing a definite 
opinion upon the question whether the claims of the patents in ques- 
tion do in fact interfère. That is a question which does not arise, 
necessarily, on this appeal, because the case passed off on a demurrer 
to the bill which expressly alleged interférence. Its contention in 
this court is that by sustaining the demurrer and denying its right 
to introduce évidence as respects the state of the art and other facts 
which it deemed material to a correct construction of the claims of 
the patents the trial court erred. For reasons which hâve been suffi- 
ciently indicated by what has already been said, we feel constrained 
to concur in that view. The case, in our judgment, does not belong 
to the class of cases where, notwithstanding an express allégation 
that certain claims of patents interfère, a trial court can say, on an 
inspection of the patents, that it is impossible to sustain the alléga- 
tion by any évidence which can be adduced, and unless such was the 
case the demurrer should hâve been overruled. The averment that 
certain claims of Wands' patent cover substantially the same inven- 
tions previously patented to Marshall and Bauer was a statement of 
an ultimate conclusion of fact, such as is permissible in good pleading, 
and in the présent instance the complainant was entitled to substan- 
tiate the charge, if it could, by other évidence besides the patents of 
which it made profert. 

The decree below, dismissing the bill of complaint, is accordingly 
reversed, and the cause is remanded to the circuit court, with directions 
to overrule the demurrer to the bill. 
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OIMIOTTI ÛÎSTHAIRING CO. et al. v. OOMSTOCK TJNHAIRING Où. et al. 

(Circuit Court, S. D. New York. April 10, 1902.) 

1. Patents— Anticipating Patent— Obscuritt op Languagk. 

A patent 80 Obscure In its terminology that two conflicting théories 
as to Its meariing may be deduced tberefrom and supported by equally 
plausible arguments is too Indeânite to be utilized as an anticipation. 
3. Samb— Infeingembnt— Unhairing Machine. 

The Suttqn patent. No. 383,258, for a machine for removlng the Iiairs 
from fur sicins, was not antlcipated by the Lake English patent, and 
Is valid. Also held infrlnged. 

In Equity. Suit for infringement of letters patent No. 383,258, 
issued to John W. Sutton, May 22, 1888, for a machine for removing 
the hairs from fur skins. On final hearing. 

Louis C. Raegener, for complainants. 
Marcellus Bailey, for défendants. 

COXE, District Judge. The circuit court of appeals has passed 
upon every issue presented by this record upon facts which diflfer 
in no essential particular. An extended discussion of the questions 
debated at bar is therefore unnecessary. 

The only new évidence is the Frençh patent to Lambert & Kokesch, 
the patent to Lake being the English patent for the same machine. 
It is conceded that the drawings of the two patents are identical and 
the description substantially similar. The différences are due mainly 
to the translation from the one language to the other ; they are insig- 
nificant and indeterminate and fail to add anything of importance to 
the controversy. If the English patent does not constitute a défense 
to the Sutton patent it is manifest that the French patent does not do 
so. The two will hereafter be referred to as the Lake patent. 

It is now argued for the first time in the history of the litigation 
over th^,^titton patent that the Lake pg.tent is a complète anticipation ; 
that, the experts for compla,ina.nts and défendants hâve heretofore mis- 
undérstood the patent and that now for the iîrst time ambiguities 
whicb in the past hâve puzzled ^itnesses and counsel are made clear. 
That the patent has notbeen understood in the past will probably be 
conceded on both sides. Whether ail doubt is now removed is a ques- 
tion upon which there are still two^ opinions. 

Indeed, the new theory as to the path of travel of the stretcher-bar 
in a curve "concave to the roU" injects an additional complication into 
the controversy and renders uncertain propositions upon which the 
experts up to this time were agreed. It is enough that it is impossible 
to formulate any defînite explanation of the working of the Lake 
machine. A document so obscure in its terminology that two conflict- 
ing théories may be dç4uced therefrom and supported by equally 
plausible arguments is too ' indefinite to be utilized as an anticipation. 
Tilghman v. Proctor, 102 U. S. 707, 26 L- Ed. 279; Topliff v. Topliff, 
145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658; Cobn v. Corset Co., 
93 U. S. 366, 370, 23 L. Ed. 907; Brill v. Railroad Co. (C. C.) 103 
Fed. 289. 
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It is admitted that the machine as illustrated in the drawings will 
not operate as the expert for défendants insists it is intended to oi>er- 
ate, but it is argued that a mechanic reading the spécification would, 
in 1881, hâve been able to construct an operative machine. One an- 
svver, and a sufficient one, to this contention is that the inventors 
themselves, with plenty of money at their disposai and every incentive 
to make the machine work, were unable to do so. If the inventors 
could not succeed it is safe to assume that a mère mechanic would fail 
also. 

The fact that Mr. Shaw, a lawyer, was unable to describe the dé- 
tails of the machine is immaterial. He and his associate had invested 
over $2,000 in an efïort to exploit the Lake machine. The work was 
donc under the personal supervision of Mr. Lambert, one of the in- 
ventors, every opportunity was given to make the enterprise a suc- 
cess, but it proved a disastrous failure. The suggestion that this may 
hâve been some otlier machine than that of the Lake patent because 
a lawyer who saw it 20 years ago is unable to describe it in détail 
seems to require too extended an excursion into the domain of con- 
jecture. The presumption is conclusive that Lambert & Kokesch 
were trying to make the Lambert & Kokesch machine operate and not 
some other machine. It is also manifest, if the machine they described 
in the Lake spécification was capable of doing the work, that they 
would not hâve spent $2,000 in constructing a machine which, after ail 
their labor upon it, was incapable of doing the work. If the change 
necessary to make the Lake machine operate successfully was so 
simple and obvious those men certainly would hâve known enough 
to make it. 

The défendants' machine contains each élément of the combination 
of the eighth daim of the patent in suit, or a well-known équivalent 
therefor. It has the stretcher-bar and means for stretching and inter- 
mittently feeding the skin over the stretcher-bar. This is admitted. 
It has an équivalent for the third élément of the claim, namely, "a 
fixed card above the stretcher-bar." This proposition if not admitted 
is, certainly, not seriously disputed. Indeed, in défendants' brief "a 
stationary card" and "a pressure plate or guard device" are spoken of 
as synonymous terms and are treated as well-recognized équivalents. 

That the défendants hâve appropriated the last two éléments of the 
eighth claim was, in efïect, decided by the circuit court of appeals in 
American Unhairing Mach. Co. Case, 115 Fed. 498. In the défend- 
ants' machine the rotary brush is stationary, and the stretcher-bar 
moves back and forth from the brush to the cutters. This is precisely 
the action of the machine held to infringe in the case referred to. In 
short, every question mooted regarding infringement has already been 
passed upon adversely to the défendants by the décisions of the circuit 
court of appeals. 

The complainants are entitled to the usual decree. 
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JOHN B, WILLIAMS CO. et al. v. MILLER, DU BRUL & PEfEHJRS 

MFG. CO. 

(Circuit Court, S. D. New York. February 11, 1902.) 

1. Patsiht— Tbïm-- Limitation bt Pokeign Patent. 

The fact that an appUcant for a patent asslgned Ms rlght thereto 
to anotber before applying for and obtaining a foreign patent for the 
Invention, whlch was Issued before the one In thls country, will not 
prevent the latter from being llmlted to the term of the foreign patent 
under Éev. St 1 4S87, as such section stood In 1885. 

8. Bamb— Machine for Cdtting Cigau Whappers. 

The ELammerstein patent No. 315,408, for a machine for cutting cigar 
wrappers, explred with the British patent. No. 6,311, granted February 
19, 1884, to the Inventer for the saine Invention, to run for 14 years. 

In Equity. Suit for infringement of letters patent No. 315,408, 
issued April 7, 1885, to Oscar Hammerstein, for a machine for cutting 
cigar wrappers. On rehearing. 

For former opinions, see 107 Fed. 290; 108 Fed. 967. 

Charles C. Gin, for plaintiflfs. 

E. M. Marble and E. E.V/ood, for défendant. 

WHEELER, District Judge. The term of patent No. 315,408, 
dated April 7, 1885, and granted to Oscar Hammerstein, assignor to 
William Eggert, trustée, is afifected by British patent No. 6,311, dated 
Fçbruary 19, 1884, and granted to him for the same invention. He 
had made application for this patent July 10, 1883, and assigned his 
right to it to Malvina Hammerstein, July 17, 1883; and this right 
was outstanding at the time when the British patent was applied for, 
and when itwas granted. This outstanding right is relied upon to 
defeat the «ffect of the British patent upon the term of this one. The 
statute then in fuU force provided (section 4887, Rev. St.) that : 

"Bvery patent granted for an Invention which has been prevlously 
patented In a foreign country shall be so llmlted as to expire at the same 
tlme with the foreign patent, or, If there be more than one, at the same 
tIme with the one having the shortest term, and in no case shall It be In 
force more than seventeen years." 

A patent granted under this statute would be limited in time to the 
expiration of a previous foreign patent, as if that was written in for its 
term, although on its face it should appear to be for 17 years. Re- 
frigerating Co. v. Hammond, 129 U. S. 151, 9 Sup. Ct. 225, 32 L. Ed. 
645. The outstanding assignment was of a mère équitable title to 
such a patent as the assignor might obtain, which turned out to be one 
that would expire with the British patent. No case is cited or known 
that holds this statute applicable only to an inventor who has always 
kept the whole title, légal or équitable, to his invention. The strongest 
one in favor of the plaintiflf, and most relied upon, is Hobbs v. Beach, 
180 U. S. 383, 21 Sup. Ct. 409, 45 L. Ed. 586. That merely holds 
that an intermeddler claiming the invention adversely to the inventor 
could not limit the true inventor's United States patent by obtaining a 
foreign patent. The change in the law since does not authorize any 
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change in the construction of the law as it existed before on account of 
any supposed hardship of the former law. 
Bill dismissed as to this patent. 



ATJSTRALIAN KNITTING CO. V. WKIGHT'S HEALTH TJNDERWBAR 00. 

(Circuit Court, S. D. New Yorli. February 19, 1902.) 

Patents— Infringement—Knitting Machines. 

The Kinsey patent, No. 424,314, for a burr wheel for knitting ma- 
chines, held not antlcipated, valid, and Infringed. 

In Equity. Suit for infringement of letters patent No. 424,314, 
for a burr wheel for knitting machines, granted to Peter S. Kinsey 
March 25, 1890. On final hearing. 

W. P. Preble, for plaintifif. 
George A. Mosher, for défendant. 

WHEELER, District Judge. This suit îs brought for alleged in- 
fringement of patent No. 424,314, dated March 25, 1890, and granted 
to Peter S. Kinsey, assignor to the plaintifï, for a burr wheel for knit- 
ting machines. The improvement is in having cams on the sides of 
the blades for closing the barbs of the needles to cast ofif stitches in 
making particular patterns of goods, instead of having separate blocks 
between the blades for that purpose. The claim is for : 

"The comblnatlon', wlth a hub having obliquely extended slots upon its 
periphery, and provided with a recess in its upper face, of blades made to 
enter said peripheral slots and said recess in the hub top, certain of said 
blades each having thiekened portions or enlargements upon one of its sides, 
and a cap constructed to be passed down over the hub and upper ends 
of the blades and seeured to the hub, substantially In the manner as and 
for the purposes set forth." 

The défenses relied upon in the brief and argument are, principally, 
patent No. 240,008, dated April 12, 1881, and granted to Swits Conde, 
for a burr for knitting machines, which is said to show such a cam on 
some of the blades for that purpose; lack of adéquate proof of in- 
fringement; and lâches. 

The Conde patent is said to show some blades with such cams upon 
them, by the drawings. There are drawings of blades which might, 
if set out by corresponding description, be understood to show such 
cams upon, and as a part of, them. But the description says, "One 
of said burrs being of the ordinary construction, and filling every 
needle with thread, while the other has a certain number of the inter- 
stices between its thread-lifting teeth or wings filled with a block which 
presses against and closes the beards of certain needles, and thus 
causes its thread to skip over the said needles, carrying the single 
thread applied thereto by the other aforesaid burr" ; and the claim in- 
cludes "the filling blocks, c, arranged between the said two séries of 
wings." What are shown in the description and claim are interstices 
filled with blocks between, not a part of, the blades or wings. What 
the patent shows is what it sets forth as a whole; and what appears 
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'ôrt^-a di-àwiflg lliàt might be what îs described, or something else, 
would well be taken to be what is 'described, especiàlly as_ that was 
a thing well known. This invention èannot, therefore, be justly said 
to be described or shown in that patent. The date of use shown by 
the paroi évidence is not sufficiently clear as having been before 
Kinsey's invention to overthrow a patent, and appears to hâve been 
properly omitted from the defendant's points. 

The proof of ilifringement is a stipulation in the record that the 
défendant "has at one time since the date of the patent in suit, and prior 
to the filing pf this bill, used burrs or loop wheels like the one offered 
in évidence." This is said not to show use of the combination of the 
claim ; but as the pith of the invention is the use of blades with the 
cam, or enlargement, âS the claim calls it, on one of their sides, in a 
hub, the use admitted is considered to be the hub of the patent, or its 
équivalent, for the purposes of the patent. 

The suit is brought within the life of the patent, according to the 
plaintifif's right; and there is nothing. showing that this right has 
been lost, or that this exercise of it is too inéquitable to be allowed. 

Decree for plaintifï. 



BOWKER V. HILL.1 

(Careult Court, D. Maine. September 6, 1879.) 

No. 58. 

1. CoRPOKATiONs— Dissolution— AcTioKs agaistst Oppicèbs and Stockhold- 

BRS— tPABTIES. 

Trustées of a dlssolved corporation can only pursue such claims 
against thlrd persons, such as Its offlcers and stockholders, as are of a 
gênerai nature, accruing to ail the credltors,— as, for example, gênerai 
assessments on the shares of stock, or at least such as accrue to a dis- 
tinct class of credltors; and If the remedy dépends on the equitles of 
partlcular credltors, or upon the date when thelr claims were contracted, 
they must necessarily enforce thelr own rlghts. 

3. SAMB — RECOVERY CI' DiVIDENDS ImPBOPERLY PaID— JtTRISDICTION OF FED- 
ERAI. Courts. 

Bev. St. Me. 1857, c. 46, § 34, glvlng Judgment credltors of a corpora- 
tion a blU in equity In the suprême judlclal court of the state to reach 
dlvldends Improperly pald, was not Intended to exclude the jurisdiction 
of a fédéral circuit court, where the allégation as to the citlzenship of 
the parties was sufBcient to give the latter jurisdiction. 

8. Same — Limitations. 

The cause of action glvèn by Rev. St. Me. 1857, c. 46, § 34, does not 
accrue untll exécution against the corporation is returned nulla bona, 
and limitations do not run until such time. 

In Equity. 

Bill in equity alleging that the Piscataqua Fire & Marine Insurance Com- 
pany was duly incorporated ,^y certain statutes of Maine, orlginally as a 
mutual Company; that afterwards a provision was made for a guaranty 
capital; that In 1865 the plaintiff insured hls steamer Russia with the com- 

1 This case has not been heretofore reported, and is now published in this 
séries, so as to include thereln ail circuit and district court cases whicli 
have been inadvertently omitted from the B'ederal Reporter or the Fédéral 
Cases. 
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pany In the isum of $5,000, and that the vessel was t&tally lost, ot which 
due notice and proof was given to the company; that the loss bas not been 
paid; that in 1866 the plaintilï brought an action against the company, and 
April 4, 1868, recovered judgment for $5,016.44 debt and $82.77 costs; that 
exécution issued thereon April 8, 1868, and was placed in the hands of a 
deputy sheriff, who on the 8th of July, 1868, returned the same, wholly un- 
satisfled, and no part thereof bas been paid; that by an aet of the législature 
of Maine approved February 28, 1867, the charter of the company was sur- 
rendered, and ti'ustees were afterwards appointed by the suprême Judicial 
court to wind up the affairs of the company, but that the trustées had no 
funds wlth which to pay the plalntiff's judgment. The blU charged that the 
company, before its dissolution, made an unlawful distribution of its property 
to the défendant Hlll, who was a stockholder and treasurer of sald company, 
and paid him dividends on his stocli, when the company, to hls knowledge, 
was insolvent; that in 1866, the company being insolvent to the Imowledge 
of the défendant, he surrendered and canceled a large number of sharés held 
by him, and receiyed instead thereof property of the company specifically 
described in the bill; that in the same year the company transferred to the 
défendant choses in action and assets belonging to them (specifically de- 
scribed) to the value of about .«94,000, as security for a debt of $59,000; and 
that he bas received from said assets more than enough to pay hls debt. 
The prayer was for satisfaction of the plaintifiE's judgment from the property 
so divided, transferred and delivered to said Hill, or from the proceeds 
thereof, and for gênerai relief. The trustées of the company were made 
parties to the bill. The trustées answered, admitting their appointment, and 
that there were no assets In their hands witli which to satisfy the plalntiff's 
judgment, and, as to the other matters, averred their Ignorance. The de- 
fendant Hill demurred. 

Edwin B. Smith and William L. Putnam, for complainant. 
Cornélius Sweetser and John Q. Scamman, for respondents. 
Drummond & Scamman and Rufus Tapley, for trustées. 

LOWELL, District Judge. This bill is founded on the gênerai 
equity of creditors to reach and apply dividends made to stockholders 
when the corporation is insolvent, on the equity to reach corporate as- 
sets fraudulently concealed, and on Rev. St. Me. 1857, c. 46, § 34, giv- 
ing a judgment créditer a bill in equity in the suprême judicial court to 
reach dividends improperly paid. In so far as the allégations are 
that the défendant Hill is indebted to the corporation itself, I am 
much inclined to think the objection is well taken that the trustées 
are the only persons vk^ho can bring him to an account. It has been 
held by many respectable courts that, if the trustées or assignées of 
a bankrupt will not interpose, the creditors themselves may file a 
bill. But this notion has been entirely exploded in England, and at 
the last session of the suprême court the English law viras followed. 
It is undoubtedly a sound proposition that the assignées hâve the 
sote right to prosecute demands against third persons; and, if they 
will not do so, the remedy is either to hâve them removed, or to ob- 
tain leave to file a bill in their name. Glenny v. Langdon, 98 U. S. 
20, 25 L. Ed. 43 ; Rochfort v. Battersby, 2 H. L. Cas. 388 ; Beck v. 
Parker, 65 Pa. 262, 3 Am. Rep. 625 ; Cook v. Rogers, 31 Mich. 391 ; 
Tanqueray v. Bowles, L. R. 14 Eq. 151; Collins v. Burton, 4 De 
Gex & J. 612. The creditors may sometimes bring a bill against the 
assignées and others to compel the assignées to get in assets due 
from the other défendants. Davis v. Newton, 6 Metc. (Mass.) 537. 
But when it cornes to spécial remédies against third persons, such as 
115 F.— 34 
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the ofScers ànd stôckholders of a company, thè assignées can only 
pursue those claims which are of a gênerai nature, — that is, which 
accrue to âll the creditors (as, for example, gênerai assessments on 
the shares, or at least such as accrue to a distinct class oî creditors) ; 
and therefore if the recovery dépends on the equities of particular 
creditors, or upon the date when their debts were contracted, etc., 
those creditors must neoessarily enforce their own spécial rights. 
See Wall v. Balcom, 9 Gray, 92; Ex parte Sheen, 6 Ch. Div. 235; 
Bristol y. Sanford, 12 Blatchf. 341, Fed. Cas. No. 1,893; Dutcher v. 
Bank, 12 Blatchf. 435, Fed. Cas. No. 4,203. 

In the case of this corporation, the act of 1867, accepting the 
surrehder of the charter, was not as broad as many bankrupt laws 
are, and it expressly reserved and excepted spécial remédies against 
ofïîcers and stôckholders ; and the suprême judicial court dismissed 
a bill brought by the trustées against this défendant to recover some 
of the quasi assets for which this suit is instituted, on the very ground 
that the rights of creditors against stôckholders and ofïàcers were 
untouched by the surrender, and must be prosecuted by the creditors 
themselveS. Insurance Cb. v. Hill, 60 Me. 178. Enough in value 
of spécial assets of this character are shown by the bill to save it 
from being demurrable on this ground. That the defendant's rem^ 
edies at law are inadéquate is shown by the allégations of bill, and by 
Bowker v. Hill, Id. 172. 

I hâve no doubt that this court has jurisdiction of a bill under 
Rev. St. Me. 1857, c. 46, § 34, when the allégation of the citizenship 
of the parties is sufRcient. That statute gives a remedy by bill, and 
very properly fixes the tribunal ; but it does not intend to say that 
the United States, or a citizen of another state, may not sue in the 
circuit court. 

The question whether the bill was filed too late dépends upon 
whether the cause of action accrued before the return of nuUa bona. 
This is the question, because the suggestion of lâches, which might, 
in equity, shorten the time of limitation, is met by the proof which is 
contained in the reports of the state court, that the plaintiflf and 
the trustées for him and others tried to attain the resuit by a différent 
mode of proceeding. Bowker v. Hill, 60 Me. 172; Insurance Co. 
V. Hill, Id. 178. The statute of limitations of the state, though not 
binding proprio vigore upon this court sitting in equity (that is, 
though not positively adopted by any statute of the United States, 
as it has been adopted in respect to actions at law), is yet equally 
binding upon the conscience of the court in ordinary suits between 
party and party. Bank v. Daniel, 12 Pet. 32, 9 L. Ed. 989; Knox 
v. Gye, L. R. 5 H. L. 656. 

I find that the plaintiff had the right to issue exécution and try 
to levy it before bringing this suit, and therefore his bill is seasona- 
ble. Tlie distinctions between those cases in which an exécution 
must be sued out, simply, and those in which it must be both sued 
out and returned unsatisfied, before bill is filed, may be somewhat 
nice, in some jurisdictions. I understand the gênerai rule in Maine 
to be that the exécution must be returned unsatisfied before a bill 
will lie. Webster v. Clark, 25 Me. 313; Webster v. Withey, Id. 
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326; Griffin v. Nitcher, 57 Me. 270; Howe v. Whîtney, 66 Me. 17. 
And more especially I find that this statute is to be so construed. 
The original act (St. 1848, c. 64, § 2) expressly required the bill to 
contain an allégation that the judgment remained unsatisfied by rea- 
son of the plaintiff's inability to find corporate property wherewith 
to satisfy the same. The Revised Statutes are much more con- 
densed in phraseology, but there is no reason to suppose that the 
law_ was intended to be changed ; and, as the remedy is given only 
to judgment creditors, I apprehend the section to mean that the 
judgments must remain unsatisfied, notwithstanding an attempt to 
reach corporate property. It is true that the corporate property 
was in the possession and charge of the trustées, and that the form 
of trying to levy an exécution became a mère form ; but, consider^ 
ing the strictness with which statutory forms are often required to 
be followed, I am by no means sure that if this form had been 
neglected the défendant might not hâve objected, with eflfect, that 
the plaintiff had not brought himself within the category of the 
statute. In the case of McKay v. HiU (decided in this court by Shep- 
ley and Fox, ]]., in Sept, term, 1870) Fed. Cas. No. 8,845, I fi"^. t>y a 
copy of the able and carefui opinion of Judge Fox, that the court 
passed upon some of the principal points of this case, and held this 
défendant liable to the then plaintifif under another section of the 
same statute, giving an action at law to judgment creditors in certain 
cases. There ail the forms of the statute appear to hâve been fol- 
lowed, and the court sustained the action; deciding, among other 
things, that this chapter of the Revised Statutes was a re-enactment, 
and not intended as an altération, of the act of 1848. 

It does not appear by the bill that there are any other judgment 
creditors of the corporation, and on demurrer the court is not bound 
to take that fact for granted, and therefore it is not necessary now to 
décide whether the decree must be for the benefit of ail. See Ogilvie 
V. Insurance Co., 22 How. 380, 16 L. Ed. 349; Marsh v. Burroughs, 
I Woods, 463, Fed. Cas. No. 9,112; Hendricks v. Robinson, 2 Johns. 
Ch. 283 ; and other cases cited by the plaintifif. 

My order, therefore, must be: Demurrer overruled. 



WALSH V. BRWIN. 

(Circuit Ciourt, N. D. California. AprU 1, 1902.) 

No. 12,206. 

Execution— Sale— Rédemption. 

Code Civ. Proc. Cal. § 703, requlres the sherlff, after havlng made an 
exécution sale, to recelve the amount due on the jndgment, with the 
statutory Interest, and exécute and deliver to the debtor an acknowledged 
certiflcate of rédemption, which, when filed of record, Is declared to effect 
a terminatlon of the sale, and restores the debtor to hls estate In the 
property sold. Beld, that where a judgment debtor, within the time for 
rédemption, tendered to the sheriflf the amount demanded by him for 
rédemption, and received and filed the certiflcate of rédemption, the 
rédemption was effectuai, notwithstanding an error of the sherlff in 
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Computing ffie amonnt, the debtor having acted In goo^ faltH and pald 
tke addltlonal sum due on demarïd to the sherift.i 
& MiKES AND MiNiKo— Location of Claims— Description. 

Eev. St § 2324, provides that the location of a mlnlng clalni must be 
dlstlnctly marked on the ground, so that Its boundarles can be readlly 
traced, and that ail records of such claim shall contaln such a descrip- 
tion of the clalm or çlalms located, by référence to some natural object 
or permanent monument, as wUl Identlfy the claim. 'Eeld, that a claim, 
marked by a blazed tree at the point where the notice of location was 
posted, and on one of the boundary Unes, and three corner stalîes placed 
at Stated distances from the notice and from each other, and the distance 
of the Unes leadlng to and from a corner, at which no stalie was placed, 
•was accurately stated, was sufflclently deslgnated io enable a surveyor 
to ascertain the exact limita of the location, and was therefore sufficlent 

In Equity. 

A. H. Ricketts (S. C. Denson, of counsel), for complainant. 
Goodwin & Webb and L,. N. Peter, for respondent. 

MORROW, Circuit Judge. This is a suit to détermine the right 
of possession to certain placer mining ground in Plumas county, Cal., 
claimed by the complainant as the Cascade placer claim, and included 
in the respondent's application for United States patent upon the 
Castle Hill placer daim. The respective counsel hâve entered into 
a stipulation of facts herein, substantially as follows: The suit was 
instituted by James T. Walsh, a citizen of Minnesota, against James 
P. Welch, a citizen of California. Upon the death of the respondent, 
R. L. Erwin, as administrator of the estate of said Welch, and also 
a citizen of California, was, by proper proceedings, substituted as 
respondent herein. On or about May 14, 1877, one Frank Terry 
and seven associâtes, ail dtizens of the United States, entered upon 
unoccupied public land, they having previously discovered minerai 
thereon, and posted upon said premises the following notice : 

"Notice of Location. 
"Notice ts hereby glven that we, the undersigned, having fulfllled the con- 
dition requlred by the mining laws of the United States and those of this 
district, and having compUed with the usual customs In such matters, do 
each claim twenty acres of this ground for placer or gravel mining, belng a 
total of one hundred and sixty acres. Thèse clalms shall be linown as the 
Cascade Gravel Mlnlng Company, and are sltuated on the northern side of 

Grlzzly Mountain, In Plumas county, township, about three miles north 

of the Alturas mine, and are bounded and described as follows: Begin- 
ning at this notice, which Is posted on a blazed tree, and running south three 
hundred feet to a stalce; thence running west thirteen hundred and twenty 
feet to a stake; thence running north flve thonsand two hundred and elghty 
feet; thence running east thirteen hundred and twenty feet to a stake; thence 
running south four thousand nine hundred and elghty feet to this notice. 
"Located this 14th day of May, 1877. . 

"Frank Terry. S. R. Dawson. 

"S. Galbreath. M. .T. Walsh. 

*'J. J. Swiggart, E. A. Heath. 

"T. J. .Tohnson. G. W. Moreton." 

On the same day saîd Frank Terry and his associâtes blazed a 
pine tree, which stands 300 feet north of the southeast corner of the 
premises described in said notice, planted a stake at the southeast 

i See Execution, vol. 21, Cent Dlg. i 858. 
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corner of said premises, planted another stake at the southwest cor- 
ner of said premises, and still another stake at the northeast corner 
thereof, for the pnrpose of locating said premises as a placer claim. 
The above notice was duly recorded in the office of the county record- 
er on the i8th day of May, 1877, and on the 8th day of June, 1877, 
the said Terry and his associâtes made, executed, and delivered to 
the Cascade Water & Mining- Company a deed of the following prem- 
ises : "The mining property known as the 'Cascade Gravel Mine' 
on the east side of Grizzly Mountain, and being 160 acres of ground," 
situated in Plumas county, Cal. On the 20th day of March, 1896, 
the Cascade Water & Mining Company conveyed to the complain- 
ant herein "ail that real property situated in the county of Plumas, 
State of California, known as and commonly called the 'Cascade 
Mining Claim,' and ail appurtenances, including water claim, water 
rights, ditches, and flumes"; being the same daims above referred 
to. This deed was ratified by the holders of more than two-thirds 
of the capital stock of said corporation, and was recorded on the 
30th day of March, 1896. More than $100 worth of work, labor, 
and improvements hâve been done and performed by the successors 
in interest of the said Terry and his associâtes upon the premises 
hère in dispute durihg each and every year since May 14, 1877, ex- 
cept for and during the year 1894, when a notice of intention to 
hold and work said claim was filed in the recorder's office, agreeably 
to the act of July 18, 1894, amending section 2324 of the Revised 
Statutes. The aggregate value of the work, labor, and improve- 
ments done and performed upon the said premises during the said 
time by said parties is of the value of more than $6,000. On April 
12, 1894, one David R. Brown commenced an action in the superior 
court of said county against said Cascade Water & Mining Com- 
pany, to foreclose a miner's lien for work done by him as a miner 
upon said premises, and on April 9, 1895, a judgment was rendered 
in his favor for the sum of $279.90. Thereafter, on May 4, 1895, 
the said mining ground was sold by the sherifif, in pursuance of an 
order of sale upon said judgment, to one A. E. Whitney, for the 
sum of $318.90, and the sherifiE's certificate of sale delivered to said 
Whitney therefor, describing the premises sold as "that certain lot of 
placer mining claims situated on or near Little Grizzly creek in sec- 
tion I, township 24 north, range 11 east, Mt. Diablo meridian, county 
of Plumas, state of California, generally known as and called 'Cas- 
cade Placer Mining Claims,' and ail appurtenances." Within six 
months from the date of said sale, on the 4th day of November, 1895, 
P. R. Walsh, as président of said Cascade Water & Mining Com- 
pany, applied to the sheriff of said county to redeem said mining 
ground so sold as aforesaid. Thereupon the said sherifif, with the 
assistance of one U. S. Webb, an attorney at law, estimated the 
amount necessary to redeem said mining ground from said sale, by 
Computing the interest on the sum of $279.80 recited in said judg- 
ment, at the rate of 2 per cent, per month from May 4, 1895, and 
then and there stated to said Walsh that the sum of $313.37 was 
the amount necessary to be paid for the purpose of redeeming said 
mining ground from said Whitney. Said Walsh, as président, and 
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for and on behalf oi sàid corporation, then and there paid to said 
sheriff the said sum of $313.37, and received from said sherifif the 
following certificate: 

"State of California, County of Plumas — ss.: I, J. S. Bransford, sheriff 
of the county of Plumas, state of California, do hereby certlfy that on the 
4th day of November, A. D. 1895, the Cascade Water and Mining Company, 
a corporation, Judgment debtor under the judgment In the action hereinafter 
mentloned. In due form of law tendered and paid to me the sum of $313..37, 
belng In full payment of the purchase priée paid by the purehaser at the 
sale of the real property hereinafter described, made by me on the 4th day 
of May, A, D. 1895, under the decree and foreclosure and sale issued to me 
out of the superior court of the county of Plumas, state of California, in the 
action of D. E. Brown vs. the Cascade Water and Mining Company, a cor- 
poration, et al., includlng two per cent per month Interest thereon, up to the 
tlme of rédemption; that thereupoh I received said sum of money so tendered 
and paid as aforesald, and hâve granted and executed to said Cascade Water 
and Mining Company, a corporation, thls my certlflcate of rédemption of 
said property. In eonformlty wlth the statute In such case made and pro- 
vided. The premlses so redeemed or Intended to be redeemed are described 
as foUows, to wit: That certain lot of placer minerai claims sltuated on and 
near Llttle Grizzly creek. In section 11, In township Xo. 24 north, of range 
No. 11 east, Mount Dlablo base and merldian; ail in the county of Plujnas, 
Btate of California, generally known as and called the 'Cascade Placer Min- 
ing Claims,' and ail appurtenances, 

"In wltness whereof, I hâve hereunto set my hand thls 4th day of Novem- 
ber, A. D. 1895. J. S. Bransford, gheriffi." 

This certificate was duly recorded on November 4, 1895. The 
amount actually necessary to be paid for the purpose of redeeming 
said property was in fact $357.16, and on or about November 17, 
189s, the said sherifif demanded from said Walsh the further sum of 
$43-79> ^nd on December 7, 1895, said Walsh paid said further sum 
to said sherifï. On that day the said sheriff tendered the balance so 
paid him to the said U. S. Webb, as attorney for the said Whitney, 
and said Webb then and there refused to accept or receive the same, 
and demanded that said sheriff exécuté his deed to said Whitney, 
as purehaser of said premises. The said, sheriff refused to exécute 
said deed. On December 10, 1895, said Whitney commenced man- 
damus proceedings in the superior court to compel the exécution of 
said deed, the only parties to said suit being the said Whitney, as 
plaintiff, and the said sheriff, as défendant. Said Walsh filed a péti- 
tion with said court for leave to intervene in said mandamus pro- 
ceeding, which was by the court denied. This order denying inter- 
vention bas not been appealed from or modified. After due proceed- 
ings had, a judgment was rendered directing said sheriff to exécute 
and deliver to said Whitney a deed to said property, and such a deed 
was accordingly executed on January 2, 1896. No appeal bas been 
taken from said judgment, nor has it been modified or set aside. 
Thereafter, and before February i, 1896, the said Whitney conveyed 
to said J. P. Welch, original respondent herein, ail the right, title, and 
interest acquired by him in and to said mining premises. It is stipu- 
lated that the said Webb bad merely the gênerai authority cf an attor- 
ney at law under a gênerai retainer for said Whitney, and was never 
authorized by said Whitney to estimate the amount of money required 
to redeem the said property from said sheriff's sale, but assisted in 
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such estimation tnerely at the request of the saîd sHeriff. It îs fmther 
stipulated and agreed that the following facts appear: On October 
31, 1893, J. P. Welch, original respondent herein, with several asso- 
ciâtes, posted notices of location upon ground overlapping the prem- 
ises claimed by complainant, and marked the exterior boundaries of 
three claims, called, respectively, the "Alex," "Alberta," and "Whit- 
ney" placer mining claims. Copies of thèse notices of location were 
duly recorded. Prior to February i, 1896, the said locators, other 
than J. P. Welch, conveyed to J. P. Welch the premises covered by 
thèse locations. On or about February 6, 1895, said J. P. Welch 
applied to the government of the United States for a patent upon saie' 
three claims, under the name and style of "Castle Hill Mining Claim," 
and notice of such application was published by the register of tlie 
United States land office for the district in question. It is admitt'îd 
that $500 had been expended on thèse premises by Welch and his 
grantors. Within the time allowed by law the complainant filed his 
protest and adverse claim in said land office, and within 30 days after 
the filing of said adverse claim brought suit in this court for the dé- 
termination of his right to the mining ground claimed to hâve been 
located and worked by him as the Cascade placer mining claim. It 
will thus be seen that the respondent claims the premises in dispute 
through two sources of title, namely, the sheriff's deed of the Cas- 
cade placer claim, and the possessory title acquired from the mining 
locations made by Welch and his associâtes. 

With respect tO the sheriflf's deed of January 2, 1896, under which 
the respondent claims title to the Cascade placer mining claim, it is 
sufficient to say that prior to the exécution of that deed by the sheriflf 
the Cascade Water & Mining Company, complainant's predecessor in 
interest, had redeemed the property from the sale made by the sheriff 
on May 4, 1895. The objection that the amount paid in the first 
instance was not sufficient to efïect a rédemption of the property un- 
der the statute cannot be sustained in an equity proceeding of this 
nature. The sheriflf was the agent created by the statute to receive 
the amount due upon the judgment with the statutory interest there- 
on, and exécute and deliver to the debtor a duly acknowledged cer- 
tificate of rédemption, which, when filed of record, efifects a termina- 
tion of the sale and restores to the debtor his estate. Section 703, 
Code Qv. Proc. Cal. The complainant herein paid the amount 
named by the sheriflf within the time allowed for rédemption of the 
property, and received from him the statutory certificate of rédemp- 
tion. The amount was later found to be insufficient, owing to an 
error in Computing the interest upon the principal sum. The error 
was entirely innocent in its nature, and was corrected as soon as dis- 
covered; and the mère circumstance that by reason of this error in 
computation the fuU amount was not paid within the statutory period 
should not devest the debtor of his estate, when it is so clearly shown 
that he acted in good faith, and without delay, in his efforts to eflfect 
a rédemption. It is well settled in this state that, "when a qualified 
redemptioner makes an attempt in good faith to redeem within the 
proper time, and is only prevented from perfecting a valid rédemption 
by an innocent mistake, equity will relieve him from the conséquences 
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iïf suçh-pistake, and allow him to perfect the rédemption." Pownall v. 
Hall, 45 Çal. 193; Kofoed v. Gordon, 122 Cal. 314, 324, 54 Pac. 1115. 
The respondent contends that complainant had no right to the pos- 
session of thé mining ground claimed to hâve been located as the 
Cascade4)I?icer mining daim ; that the location was faulty, and there- 
fore void; and that in conséquence thereof the land was open to loca- 
tion at :til<; date of location of the said Alex, Alberta, and Whitney 
claims by the respondent's grantors. Section 2324 of the Revised 
Statutes provides that : 

"The localdon must be dlstlnctly marked on the ground, so that Its bound- 
aries can bç readlly traced. Ail records of mining claims hereafter made 
Bhall contaln the namè or names of the locators, the date of location, and 
such a description of the claim or claims located by référence to some natural 
object or permanent monument as wlU identlfy the claim. • • *" 

In the stipulated facts ît appears that complainant's grantors, for 
the purpose of locating the premises in dispute as a placer claim, 
blazed a pine tree standing 300 feet north of the southeast corner of 
said premises, planted a stake at said southeast corner, another stake 
at the Southwest corner, and still another stake at the northeast cor- 
ner. It also appears that, in the notice of location posted on said 
premises and recorded in the office of the county recorder, the ground 
claimed to be located was described as "situated on the northem side 
of Grizzly Mountain in Plumas county, about three miles north of the 
Alturas mine, and bounded and described as foUows: Beginning at 
this notice, which is posted on a blazed tree, and running south 300 
feet to a stake; thence running west 1,320 feet to a stake; thence 
running north 5,280 feet; thence running east 1,320 feet to a stake; 
thence running south 4,980 feet to this notice." The requirements of 
the statute as to date of location and names of locators were fully com- 
plied with in said notice. From the description of the premises on 
record, and the marks on the ground, could the boundaries of the loca- 
tion attempted be readily traced? In Book v. Mining Co. (C. C.) 58 
Fed. 106, 114, a similar state of facts was presented, and the question 
of the sufficiency of marking a. mining location was very thoroughly 
considered. The court there said: 

"The law 1b certalnly complled wlth whenever stalces and monuments are 
80 placed upon tiie ground that the boundaries of the location can be traced 
with reasonable certalnty, anij wlthout any practlcal difflculty. The object 
of the law in reqlilring the location to be marked on the ground is^to flx the 
claim,— to prevent floatlng or swlnglng, — so that those who In good faith 
are looklng for unoccupied ground in the vlclnlty of prevlous locations may 
be enabled to ascertaln exactly what has been appropriated, in order to make 
their locations upoh, the reSidue. We concède that the provisions of the law 
designed for the attainmëtit of tibls object are most Important and beneflcent, 
and that they ought not to be frlttered away by construction. But It must 
be remembered that the law does not, in express terms, requlre the bound- 
aries to be marked- It requires the location to be so marked that Its bound- 
aries can be readlly traced. Stàkes at the corners do not mark the bounda- 
ries. They are only a means by which the boundaries may be traced;' but 
they are Buffldent for that purpose." 

And in Mining Co. v. Willis, 127 U. S. 471, 480, 8 Sup. Ct. 1214, 32 
IL. Ed. 172, the suprême court of the United States, in passing upon 
the sufficiency of a description contained in a location certificate, 
stated the requirements as "sufficiently plain and distinct to enable the 
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sheriff, in case of a recovery, to exécute a writ of possession, or to 
enable a surveyor to ascertain the exact limita of the location." 

Applying thèse requirements to the case at bar, we find a blazed 
tree at the point where the notice is posted and on one of the bound- 
ary Unes, and three corner stakes at stated distances from the notice 
and from each other. One corner stake appears to hâve been omit- 
ted, — whether from the nature of the surface of the ground or not is 
not shown, — but the distance of the Unes leading to and from that 
corner are accurately stated. A surveyor would certainly be enabled 
without difiSculty "to ascertain the exact limits of the location," and 
a prospecter could easily ascertain the Unes of the ground staked ofï. 
The act of location, then, appears to hâve been fuUy within the require- 
ments, and the right of possession was accordingly vested in the lo- 
cators, not to be devested by the removal or oblitération of the stakes, 
monuments, marks, or notices, without the act or fault of the locators, 
during the time they continued to perform the necessary work upon 
the claim and to comply vvith the law in ail other essential respects. 
Jupiter Min. Co. v. Bodie Consol. Min. Co. (C. C.) ii Fed. 667; 
McEvoy v. Hyman (C. C.) 25 Fed. 598. It is not disputed that the 
complainant has performed the necessary work under the stâtute 
upon the premises in question for a period of about 16 years prior to 
the overlapping locations of the respondent, and paid the taxes there- 
on. This, under the laws of California, would give the complainant 
a prescriptive right to the premises that would avail against anyone 
seeking to initiate a new claim to the same property, — in fact, against 
ail but the government. 

Let a decree be entered for the complainant. 



DAVIS & FARNUM MFG. CO. v. CITY OF LOS ANGELES. 

(Circuit Court, S. D. Oalifomia, S. D. April 3, 1902.) 

No. 1,015. 

Eqditt— JuKisDicTiON — Enjoininb Ckiminal Proskcutions. 

A court of equity Is without .lurisdiction to enjoin crlmlna! prose- 
cutions under a statute or ordlnance alleged to be unconstitutional and 
vold, even though it is also alleged that It is the purpose of such prose- 
cutlons to injure complainant In hls property rîghts, and that such wlU 
be thelr effeet.i 

In Equity. On motion for preliminary injunction. 

Lynn Helm and Lee, Scott, Bailey & Chase, for complainant. 

W. B. Mathews, Le Comte Davis, and W. R. Bacon, for défendant. 

WELLBORN, District Judge. Complainant at the commence- 
ment of this suit was erecting within the city of Los Angeles, for and 
under contract with another party, a water holder and gas tank, and 
filed its bill solely to enjoin threatened criminal prosecutions, under an 

1 See Injunction, vol. 27, Cent Dig. §§ 178, 179. 

Restraining criminal prosecution, see note to Arbuckle v. Blackbum, 51 
C. C. A. . 
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ordinance of saîd city alleged to be invalid, against its employés for 
workingiOn.said structures, the purpose and effect of which prosecu- 
tions, the bill allèges, are to compel complainant to abandon said work, 
and thereby destroy or impair its vested property rights. The ques- 
tions now presented for considération relate to the équitable jurisdic- 
tion of this court, and the validity of said ordinance. Thèse questions 
will be taken up in the order of their statement, because, if the juris- 
diction does not exist, further inquiry concerning the ordinance is un- 
necessary. 
The suprême court of the United States bas said : 

"The office and Jurlsdlction of a court of equlty, unless enlarged by ex- 
press statute, ^re Hmited to the ppoteetion of rights of property. It has no 
jurlsdlction bver the proseeutlon, the punishment, or the pardon of crimes 
and mlsdemeanors, or over the appolntment or removal of public offlcers. 
To assume such a jm-isdietlon, or to sustaln a blll In equlty to restraln or 
relleve agalnèt proceedlngs for the punishment of offenses or for the re- 
moval of publie offlcers, Is to Invade the domain of the courts of common 
law, or of the executive and administrative department of the government. 
• * * Tlje modem décisions in Bngland by eminent equlty judges concur 
In holding that a court of chancery has no power to restraln criminal pro- 
ceedlngs, unies» they are Instltuted by a party to a suit already pending be- 
fore It, and to try the same rlght that Is in issue there. Attorney General 
v. Oleaver, 18 Ves. 211, 220; Tumer v. Tumer, 15 Jur. 218; Saull v. Browne, 
L. E. 10 Ch. 64; Kerr v. Preston Corp., 6 Oh. Dlv. 463. Mr. Justice Story, 
in his Comnientarles on Equlty Jurisprudence, afflrms the same doctrine. 
Story, Bq. Jur. S 893. And In the American courts, so far as we are in- 
formed, It has been strictly and uniformly upheld, and has been applied alilie 
■whether the prosecutlons or arrests sought to be restrained arose under 
statutes of the state or under municipal ordinances. West v. Mayor, etc., 
10 Palge, 539; Davis v. Society, 75 N. Y. 382; ïyler v. Hamersiey, 44 Conn. 
419, 422, 26 Am. Eep. 471; Stuart v. Board, 83 111. 341, 25 Am. Rep. 397; 
Devron v. First Munlclpality, 4 La. Ann. 11; Levy v. City of Shreveport, 27 
La. Ann. 620; Moses v. Mayor, etc., 52 Ala. 198; Gault v. Wallls, 53 Ga. 
675; Phillips v. City of Stone Mountain, 61 Ga. 386; Cohen v. Goldsboro 
Oom'rs, 77 N. O. 2; Waters-Plerce Oil Oo. v. City of Llttle Rock, 39 Arli. 
412; Spinlc v. Francis (C. C.) 19 Ped. 670; Id. (0. 0.) 20 Fed. 567; Suess v. 
Noble (0. C.) 31 Ped. 855." E3x parte Sawyer, 8 Sup. Ct 482, 124 U. S. 20O. 
31 L. Ed. 402. 

To the same eflfect are the following cases : Suess v. Noble (C. C.) 
31 Fed. 855 ; Hemsley v. Myers, and nine other cases, including M. 
Schandler Bottling Co. v. Welch (C. C.) 45 Fed. 283 ; Brewing Co. v. 
McGillivray (C. £•) 104 Fed. 272; Crighto v. Dahmer (Miss.) 13 
South. 237, 21 L. R. A. 84, 35 Am, St. Rep. 666; City of Denver v. 
Beede (Colo. Sup.) 54 Pac. 624; Wardens of St. Peters Episcopal 
Church V. Town of Washington (N. C.) 13 S. E. 700; and City of 
Moultrie v. Patterson (Ga.) 34 S. È. 600. 

The clear and positive déclaration of law by the highest judicial 
tribunal of the land in Ex parte Sawyer, supra, is, without the other 
citations, determinative of the case at bar, since the prosecutlons hère 
sought to be enj'oined are outside the exception to, and fully within 
the gênerai rule enunciated in, the Sawyer Case. 

Complainant, however, contends that said rule is further restricted 
to the extent indicated by the following excerpts : 

"Writers on equlty jurlsdlction properly say that the court of chancery 
does not deal with matters of crime, mlsdemeanors, offenses against prohibi- 
tory laws, nor questions of mère morality. But there is this réservation: 
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that it Is only when those matters are not connected wîth rights of property 
with respect to -which the court has jurlsdiction. Clrcumstances may confer 
a jurisdiction. Attorney General v. Oleaver, 18 Ves. 211; Macaulay v. Shackell, 
1 Bligh (N. R.) 96. In Spinnlng Co. v. Eiley, L,. R. 6 Eq. 558, the vice chan- 
cellor says: 'The jnrlsdlction of thls court is to protect property, and it will 
interfère by injunction to stay any proceedlngs, whether connected with 
crime or not, which go to the immédiate or tend to the ultimate destruction 
of property, or to malie It less valuable for use or occupation.' " Lottery Co. 
V. Fitzpatrick, 15 Fed. Cas. 984 (No. 8,541). 

"Oounsel urge that this bill does not show a cause of action cognizable in 
chancery against Mr. Wiltsle, the district attorney, slnce Its purpose is to 
restrain him from instltuting prosecutions under color of the amendment of 
1897. But this complainant is seelcing to protect a property right, and it 
seems to be law that when such prosecutions are threatened, under color of 
an invalid statute, for the purpose of compelling the rellnquishment of a 
property right, the remedy in chancery is available." Central Trust Co. v. 
Cltizens' St. R. Co. (C. C.) 80 Fed. 225. 

" 'If the charge be of a criminal nature, or offense against the public, and 
does not touch the enjoyment of property, then a court of equity should not 
Interpose by injunction.' On the other hand, where It is manifest, as in this 
case, that a prosecution and arrest is threatened for an alleged violation of 
city ordinances for the sole purpose of preventing the exercise of civil rights 
conferred directly by law, injunction is a proper remedy to prevent Injury 
to the party thus menaced. * • •" City of Atlanta v. Gâte City Gaslight 
Oo., 71 Ga. 126. 

Besides the three cases last named, complainant also cites in support 
of its contention the foUowing: Reagan v. Trust Co., 154 U. S. 388, 
14 Sup. Ct. 1047, 38 L. Ed. 1014; Los Angeles City Water Co. v. City 
of Los Angeles (C. C.) 103 Fed. 711; M. Schandler Bottling Co. v. 
Welch (C. C.) 42 Fed. 561 ; City of Rushville v. Rushville Natural Cas 
Co. (Ind. Sup.) 28 N. E. 853, 15 L. R. A. 321 ; Spinning Co. v. Riley, 
L. R. 6 Eq. 558 ; City of Austin v. Austin City Cemetery Ass'n (Tex. 
Sup.) 28 S. W. 528; Mayor, etc., v. Radecke, 49 Md. 217, 33 Am. 
Rep. 239 ; Port of Mobile v. Louisville & N. R. Co. (Ala.) 4 South. 
106, 15 Am. St. Rep. 342; Wood v. City of Brooklyn, 14 Barb. 425; 
and Iron Works v. French, 12 Abb. N. C. 466. 

While it is not my purpose to examine in détail ail of complainant's 
citations, brief références will be made to a few of them. 

The opinion in the Lottery Case, supra, as shown by the abovç 
quotation therefrom, rests largely upon a principle of equity, well 
recognized, but which, it seems to me, was inapplicable. The same is 
true of City of Atlanta v. Gâte City Gaslight Co., supra, where the 
opinion quotes from Kerr on Injunctions the principle to which I refer, 
as follows : 

" 'A court of equity,' says Kerr (Injunctions, 2), 'has no jurisdiction in 
matters merely criminal or merely immoral, which do not afCect any right 
of property. If a charge be of a criminal nature, or of an offense against 
the public peace, and does not touch the enjoyment of property, jurisdiction 
cannot be entertained. • * * But if an act which is also criminal touches 
also the enjoyment of property, the court has jurisdiction, but its interférence 
is founded solely on the ground of injury to property.' " 71 Ga. 126. 

In City of Austin v. Austin City Cemetery Ass'n (Tex. Sup.) 28 S. 
W. 529, the court discerns and states the inapplicability of the princi- 
ple as follows: 

"Y et it has beeu held that 'the court will Interfère to prevent acts amount- 
\vs to crime, if they do not stop at crime, but also go to the destruction or 
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deterloïatlon of tiie value of property.' Spinning Co. v. Riley, L. R. 6 Eq. 
'551, Thls, howeirer, âoes not asslst us materlally In the solution of the 
présent question. It would seem clear that If a party could be enjoined from 
doing an aet, not crimlnal In Its nature, whieh is injurions to tbe property 
of another, tte could also be enjoined If the act be one made punishable by 
law as a crime. The punishment of the crimlnal, when the act commltted 
has injurlously affected the value of the property of another, does not repair 
the Injury. The question under considération arises upon quite a différent 
case." 

The principle of equity above stated, whose misapplication has led 
to erroneous conclusions, as I conceive, in some of the cases cited by 
complainant, means simpiy that the fact that a threatened act, if done, 
would be a crime, will not prevent a court of equity from enjoining 
the comipission of the act, where it would also be an invasion of com- 
plainant's property rights, and the other requisites to ^équitable rehef 
concur. 

The case most frequently cited for this principle is Spinning Co. 
V. Riley, L. R. 6 Eq. 551, where, at page 558, the court, without réf- 
érence to its facts, says : 

"The Jurisdictlon of this court Is to protect property, and it will interfère 
by injunction to stay any proceedings, whether connected with crime or not, 
which go to the immédiate, or tend to the ultimate, destruction of property, 
or to make it less valuable for use or occupation." 

This quotation, although so often otherwise assumed, has no réf- 
érence whatever to criminal prosecutions, or even to civil suits; but 
the Word "proceedings," therein employed, has an entirely différent ap- 
plication, as ckarly appears from the facts stated in the S3-Ilabus of the 
case, which is as follows : 

"The défendants, who were offlcers of a trades union, gave notice to 
workmen, by means of placards and advertisements, that they were not to 
hire themselves to the plaintiffs pending a dispute between the union and 
the plaintiffs. The blll prayed an Injunction to restrain the Issulng of the 
placards and advertisements, alleging that by means tliereof the défendants 
had in fact intlmidated and prevented workmen from hiring themselves to 
the plaintiffs, and that the plaintiffs were thereby prevented from continuing 
thelr business, and the value of their property was serionsly Injured and 
materlally dlmiutshed. Held, upon demurrer, that the acts of the défendants, 
as alleged by the bill, amounted to crime, and that the court would interfère 
by Injunction to restrain such acts, inasmuch as they also tended to the de- 
struction or détérioration of property." L. R. 6 Eq. 551. 

As a further abstract statement of the law concretely enunciated 
in said syllabus, substantially, however, to the same efïect as the one 
above quoted, the court, at page 560, says : 

"The truth, I apprehend, is that the court will interfère to prevent acts 
amounting to a crime. If they do not stop at crime, but also go to the de- 
struction or détérioration of the value of property." 

This rule has no connection with, or relation whatever to, the ques- 
tion of the power of a court of equity to enjoin criminal prosecutions, 
and I am unable to accept as well reasoned any conclusion which ré- 
sulta from confounding the two matters. 

In Reagan v. Trust Co. neither the opinion of the court nor briefs 
of counsel discuss or in any way refer to the question last mentioned, 
and this, doubtless, for the reason that the proceedings there enjoined 
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were not criminal prosecutions, but civil actious to recover statutory 
forfeitures and penalties ; and moreover in that case there were other 
grounds for équitable relief. 

In Los Angeles City Water Co. v. City of Los Angeles, of the 
numerous authorities which the opinion cites concerning the remedy 
by injunction, not one touches the question of équitable cognizance 
over criminal prosecutions ; and the inference is a fair one that it was 
not presented in argument, or specially considered by the court. Fur- 
thermore, there was jurisdiction in the case to enjoin civil suits for the 
forfaiture of complainant's property; and it was, no doubt, assumed 
by ail the parties (whether correctly or otherwise need not now be 
considered) that the court having acquired jurisdiction for one would 
exercise it'for ail purposes. 

In M. Schandler Bottling Co. v. Welch (C. C.) 42 Fed. 561, on which 
complainant seems to place much reliance, the opinion by Philips, 
district judge, was filed July 18, 1890, on the granting of a temporary 
injunction. Àfterwards, to wit, February 18, 1891, the same case was 
heard on demurrer before Caldwell, circuit judge, when the demurrer 
was sustained, the temporary injunction was dissolved, and the bill 
dismissed for want of equity. 45 Fed. 283. On the fîrst hearing 
the court said: 

"The remainlng question not disposed of in that discussion is whether 
or not thls suit is obnoxious to the objection that a court of equity never 
extends Its jurisdiction to the enjoinlng of criminal proceedings. Thls la 
unquestionably a well-settled nile of equity jurisprudence. Kansas City 
Cable Co. v. City of Kansas City, 29 Mo. App. 89, and loc. cit. Thls ques- 
tion underwent extended discussion in Ex parte Sawyer, 124 U. S. 200, 8 Sup. 
et. 482, 31 L. Ed. 402. Mr. Justice Gray, who delivered the majorlty opinion, 
sald, inter alla: 'ïhe office and jurisdiction of a court of equity, unless en- 
larged by express statute, are limited to the protection of rights of property. 
It bas no jurisdiction over the prosecutio-n, the punlshment, or the pardon 
of crimes or mlsdemeanors. * ♦ * To assume such a jurisdiction, or 
to sustain a bill in equity to restraln or relieve against proceedings for the 
punlshment of offenses, * * • Is to invade the domain of the courts of 
common law.' Without stopping to consider -whether thls gênerai rule is 
limited to criminal proceedings already begun in the court of criminal juris- 
diction, It Is suffielent to the matter In hand to say, as indicated in the 
quotatlon above made, that the rule bas its exceptions. One of thèse Is 
w.here a threatened criminal proceeding Is hostile, vexations, and unwar- 
ranted, and involves the wanton destruction of, or Injury to, property in- 
terests of the accused, and espeeially so under circumstances where. If per- 
mitted to proceed, the party injured would hâve no adéquate remedy at 
law for restitution. Mr. Justice Gray recognlzes thls. He quotes from Sheri- 
dan V. Colvin, 78 Hl. 237: 'It Is elementary law that the subject-matter of 
the jurisdiction of a court of chancery is civil property. The court is con- 
versant only wlth questions of property and the maintenance of clvU rights. 
Injury to property, whether actual or prospective, is the foundation on whleh 
the jurisdiction rests. ïhe court bas no jurisdiction in matters purely 
criminal or merely Immoral, which do not aft'ect any right to property.' 
Again he says: 'No question of property is suggested in the allégations of 
matters of fact In the bill, or would be Involved in any decree that the 
court could make thereon.' " 42 Fed. 563. 

On the latter hearing the court said: 

"The bill seeks to enjoin criminal proceedings. A court of equity pos- 
sesses no such power. Thls prlnclple is settled by the unlform current of 
authorities In England for two centuries, and In thls country from the 
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foundation of its Jurispradence. The récent empliatic reafflrmance of the 
doctrine by the suprême -court of the United States renders It unnecessary 
to do more than repeat the rule In the language of the court." 

Then fallows the quotation which I hâve already given from Ex 
parte Sâwyer, supra. 

Thus ît will be seen that the latter décision, although not so in 
terms, is substantially a reversai of the former one. It will also be 
noted that the opinion on the first hearing, when the temporary in- 
junction was granted, seeks to draw support from Ex parte Sawyer, 
by quoting certain expressions of Mr. Justice Gray with référence to 
property rights ând civil rights. Obviously, however, thèse expres- 
sions were used by Mr. Justice Gray not to suggest a further excejv 
tion, but merely to show that the facts of the case did not bring it 
within the exception embodied in his previous statement of the gên- 
erai doctrine, which I hâve already quoted, namely (the italics being 
mine) : 

"The modem décisions In Kngland by eminent equity judges concur lu 
holding that a court of ehaneery bas no power to restraln criminal pro- 
ceedings, unless they are instituted by a party to a suit already pending before 
it, and to try the same right that is in issue there." 

This unambiguous and defînite statement of the rule does not ad- 
mit of any exception other than the one which it expressly allows. 
Besides, a careful examination of at least one of the authorities cited 
(Suess V. Noble [C. C] 31 Fed. 855) shows that no other exception 
could have been in the mind oithe court. The folio wing is the state- 
ment of the last case: 

"The original cause of State v. Suess was removed from the district court 
of Jefferson county, lowa, to this court upon the pétition of sald Suess, and 
the same is now pending hère. The transfer was made In pursuance of the 
décision of the circuit judge (Brewer) In the case of State v. WalrufC (C. O.) 
26 Fed. 178. The purpose of that proceeding was to have the brewery 
owned and malntained by sald Suess declared a nuisance, and, as such, 
perpetually enjolned and abated. A temporary restraining order, which is 
still in full force, was issued from this court, the purpose of which was to re- 
strain certain persons, who were carrylng on the civil proceedlngs In tbe 
State court, from prosecutlng the same to the injury and vlrtual destruction 
of the property pending the détermination of the question of the jurlsdlction 
of this court over the subject-matter of the sald original suit. Lewis 
Suess now présents his pétition to this court agalnst the above-named de- 
fendants and others, alleglng that they are engagea in commenclng and 
carrylng on many criminal prosecutlons agalnst him before certain justices 
of the peace 'for eaeh separate sale of béer at his brewery,' and that they 
propose 'to place him on trial and flnd him gullty of selllng Intoxicatlng 
liquors, and to Impose upon him heavy fines for sald alleged offenses,' etc. 
He also states. In a supplemental pétition, that he was Indleted at the 
January term of the district court of sald county for the alleged crime of 
causlng a nuisance by the sale of béer at his brewery, that he was con- 
victed of sald alleged offense, and that he has taken an appeal to the 
suprême court of lowa upon the fédéral question as to the constltutlonallty 
of the prohibltory law, etc. The prayer of his pétition is that this court 
Issue an injunctlon restraining sald défendants from the prosecutlon of sald 
criminal sults In violation of his rights respecting the subject-matter of the 
action now pending in this court untll the final détermination of the same." 

Thus it will be seen that the criminal prosecutions sought to be en- 
joined were one of the means employed to close up the complainant's 
business, and yet the court held (quoting the syllabus): 
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"No power exlsts in any court of equlty to Interfère by Injunction wlth 
the prosecutlon and punlshment of crimes and offenses In the courts of 
common law." 

In the quotation which Mr. Justice Gray makes from the Illinois 
case of Sheridan v. Colvin, the phrase, "The court has no jurisdic- 
tion in matters ptirely criminal or merely immoral which do not afïect 
any right to property," has no référence to criminal prosecutions, 
but was simply intended to déclare that a court of equity would not 
interfère with acts merely on the ground of their immorality, or be- 
cause they would, if committed, be crimes. So that the décision in 
Ex parte Sawyer, supra, whether we look solely to its text or- the 
supporting authorities, is, as I hâve before stated, conclusive against 
complainant's contention. 

In addition to what has already been said, it may be appropriately 
observed that municipal and state régulations of saloons, béer halls, 
theaters, and places of amusement generally, market places, slaughter 
houses, gas works, powder magazines, laundries, cemeteries, fire lim- 
its, streets (particularly obstructions, railway tracks, telegraph pôles, 
pipe lines, etc., therein), — indeed, of ail establishments, trades, and oc- 
cupations subject to the police power of the state, — unavoidably afïect 
property rights, and are usually rendered efïective by making their 
violations punishable offenses. Now, if there were such jurisdiction 
as that for which complainant contends, every controversy over the 
vaiidity of an ordinance or statute relating to any of the matters enu- 
merated would furnish an occasion for interférence by injunction ; and 
thus would be presented the remarkable situation of courts of equity, 
state and fédéral, exercising supervisory power over the administra- 
tion of a part, not inconsiderable, of the criminal laws of the country. 

The jurisdiction asserted by complainant does not, in my opinion, 
exist, and for that reason the temporary injunction applied for will 
be refused. 



RINCON WATBE & POWER CO. v. ANAHEIM UNION WATER CO. et al. 

(Circuit Court, S. D. Callfornla, S. D. Aprll 3. 1902.) 

No. 981. 

1. Watiiks— Suit to Enjoin Exclusive Appropriatioît— Stjpficiknct of Bill. 

A blU by a rlparian owner on a stream, against persons who, by 
virtue of alleged prior appropriation, elaim tUe rlght to use ail the 
waters of the stream, to enjoin such use, need not make ail other 
rlparian owners parties, nor show the quantity of water to which com- 
plainant is entitled, but is sufflcient if It allèges that be owns lands 
irrigable from the stream. 

2. Samb — Rbquisites to Exclusive Appropriation— Titlb to Sustain Suit 

FOR Diversion. 

The posting of a notice by a person desirlng to approprlate water 
from a stream, as required by Clv. Code Cal. § 1415, does not in itself 
constitute an appropriation, which becomes perfect only when the neces- 
sary works bave been completed in accordance with the requirements 
of the succeeding sections, and the water thereby diverted fi-om the 
stream and conducted to the place of intended use, when the claimant's 
rlght relates back to the tlme of the posting of the notice, tlntil the 
appropriation has been so perfected, the claimant acquires no exclusive 
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right to the use of the water, and cannot malntaln any suit, elther at 
, laWor jn eaulty, for Its diversion by others, or to détermine adverse 
claims. 

8. Rbs Judicata— Conclusiveness of Judgment— Dismissal bt Consent. 

TJnder Code Civ. Prcc. Oal. ? 581, whicli provides that "an action 
may be dismissed or a judgment of nonsuit entered ♦ * * by eitber 
party upon the written consent of tlie other," and section 582, provid- 
ing that "in every case, Other than those mentloned iii the last section, 
judgment must be rendered on the merits," a judgment of dismissal 
■whlch récites that It was entered on motion of defendant's attorneys, 
pursuant to a written stipulation between the parties, Is not a judgment 
on the pierlts, which concludes the rights of the parties.i 

4 Samb — Effect of Stipulation for Patment op Costs. 

The fact that a stipulation for the dismissal of à cause provided that 
éach party shotld pay his own éosts does not maké the judgment en- 
tered thereon one upon the merits, whlch will conclude the parties. 

5. Watbks— Suit TO Détermine Rights— MoLtifaeiousness of Bill. 

A bill to enjoin défendants from diverting ail of the waters of a 
stream under a claim of prior appropriation is not inultifarious because 
complainant claims portions of the water lu différent rights, where It is 
alleged that ail of such claims and rights are alike affected by the 
rights and Claims of right of défendants, and the question in controversy 
Is the estent of such rights. 

In Equity. On exceptions and demurrer to bill. 

Charles Silent and Works & Lee, for complainant. 
Keech & Parker, A. W. Hutton, Richard Melrose, and John D. 
Pope, for défendants. 

WELBORN, District Judge. The bill allèges, in effect, among 
other things, that complainant is the owner of certain lands therein 
described, through which flbws the Santa Ana river ; that of said lands 
about 135 acres are irrigable from said river; that in and through 
said lands are percolating waters, to the amount of 2,500 miners' 
inches, measured under a 4-inch pressure; that complainant, prior 
to the fîHng of said bill, and on the dates therein mentioned, posted 
on said lands notices and claims of intended diversions of the waters 
of said stream, aggregating 30,cxx) inches, measured under a 4-inch 
pressure, and caused said notices to be recorded as provided by law, 
and immediately thereafter entered upon the said stream and took 
possession thereof, and commerced, and has ever since continuously 
and uninterruptedly prosecuted, and is now prosecuting, the work of 
developing, appropriating, and diverting the waters of said stream 
in pursuance of said claims and notices, and in accordance therewith, 
and with the laws of said state relating to the appropriation of water ; 
that complainant has a right to the use of 750 inches of water, meas- 
ured under a 4-inch pressure, diverted from said river by means of a 
certain ditch, known as the "Yorba Ditch," and that défendants are 
claiming an exclusive right, as prior appropriators, to the use of ail 
of the waters of said river; and that said adverse claim is unfounded 
and unlawful. There are also allégations of notices and claims of 
diversion by complainant's grantor, but it is unnecessary to particular- 
)ze them, since they involve the same question as the notices and 

t See Judgment, vol. 30, Cent. Dig. § 1033. 



EINCON WATER & POWKR CO. V. ANAHEIM UNION WATBR CO. 54" 

daims vvhich complainant itself posted. The bill further allèges, as a 
former adjudication, the dismissal of an action in the superior court 
of Orange count}', state of Califomia, wherein the défendants in the 
case at bar were plaintififs, and divers other persons, including the 
grantor of complainant heirein, were défendants, pursuant to the fol- 
lowing stipulation : 

(Tltleof court and cause.)' ■ 
"It Is hereby stlpulated and agreed between the above-named plaintiffs 
and the défendants A. H. Naftzger, Bincon Town & Land Company, J. R. 
Newberry, Rincon Water C6ûipany, R. Willey, Albert Klelnschmldt, and 
BUen Kleinschmldt that thé, àbove-entltled actioii be flismissed, and each 
of the parties hereby agrées to pay their own costs of the action, and such 
dismissal may be had and motion of dismissal made by any of the said 
parties without notice to the other parties to this stipulation, and that the 
party or parties so appeai-ing and applylng to the court for such dismissal 
may hâve the order of dismissal made and entered for ail the parties. 
"Dated thlB September 22, 1800. 

"Chapman & Hendrick, 
"A. W. Hutton, 

"Richard Melrose & E. B. Keech, 
"Collier & Evans and Chas. S. McKelvey, 
"Attorneys for the Défendant A. H. Naftzger, Eîncon Town & Land Com- 
pany, R. Willey, Albert Klelnschmidt, and EUen Klelnschmidt 
"[Indorsed] Filed Sept 22, 1900." 

The judgment of dismissal was as follows: 
(Title of court and cause.) 

"It appearing to the satisfaction of this court that the plaintiffs and the 
défendants A. H. Naftzger, Eihcon Town & Land Company, J. R. Newberry, 
Rincon Water Company, R. Willey, Albert Klelnschmidt, and BUen Kleln- 
schmidt bave entered into, made, and flled a stipulation by which said action 
may be dismissed as to ail of said above-named parties, upon the motion 
of any of them, without notice tb the other, and that each party pay bis 
own costs of the action, and Charles Silent, Esq.. now appearing on béhalf 
of said défendants and on behalf of Messrs. Collier & Evans and Charles 
S. McKelvey, Esq., the attorneys of record who slgned said stipulation on 
their behalf, and moved the court that said action, as now pending between 
said plaintiffs and said above-named, défendants, be now dismissed, each 
party to pàyhis' own costs, which motion was granted, and said action, as 
between said plaintiffs and said défendants, was accordlngly dismissed by the 
court, and it w-a^ ordered that judgment of dismissal be entered in accordance 
with the order of said court: W'herefore, by reason of the law and the 
promises aforesaid, it is now ordered and adjudged that .sâid action, as be- 
tween said plaintiffs and défendants A- H. Naftzger, Rincon Town & Land 
Company, J. R. Newberry, Rincon Wàter Company, R. Willey, Albert i Kleln- 
schmidt, and BUen Klelnschmidt, be, and the same is hereby, dismissed, 
each party to pay its own costs of suit, and that neither party recover any 
eosts from the other. Waldo M. Torls, 

"Judge Superior Court. 

"Dated this September 22, 1900." 

The bill prays: 

"That it may be determined and decreed by the court: (1) That the com- 
plainant is entltled to divert and appropriate the waters of the said Santa 
Ana river to the extent of thirty thousand miners' Inches, measured uuder 
a four-inch préssiire. (2) That the défendants hâve no right or title to said 
waters, or to divert or appropriate the same, (3) That the défendants be 
enjoined, pending this suit, from diverting or taking from said stream any 
water in excess of the actual amount hçretofore and now diverted by them 
by and throngh the ditches and canals now In use by them, and not exceeding 
115F.— 35 ' 
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*#o thôtfàifùia înèlies of water, ineasiired undter a four-lnch pressure^ and that 
upbri à âfiâl Bèsiring they bë f â-i*ètually enjoined from dlyra:ting or appro- 
prlatlag ahr bï the walters ofeaid.stream la excees of tbat amount. (4) 
That ttfç; deff pflaijts be enjoinied. pending thls suit, from Un a^y way Inter- 
ferlng^'vylthfOc pr^ye^tinf tbe <?<>mplâlna»t from coustructjng Its works for 
the purpbse of Ôlyerting tlié -wateïs of SalÔ stream, and éâld perco^latlng 
waters, as belonglng to It, or from dlvertlng, approprlating, and using sâid 
waters, and that upon a final* fcearlng: they beiîperpetually enjoleed from the 
doing <)£ iai)y,;pf eald afits. ;.(5> ,That tl^e rlghts, of the coraplalnant and de- 
f emdant? iJw and to tbe w^tera <^- tlie sald Saata Ana river, aiM^ the quantity 
of,î?satfrl^^«^nd.eaeh of.themj are eptltled to divert and appropriate from 
eald Bft(çwn,ilie ascertatiie^ftW *i43'lâged toythe court (6) That the com- 
plalaantil^edeqreed to be thp pi^er of , and entltled to takepjit and use, the 
pereolatlipg Wate?'s in sajldJJand; that its title thereto be quleted; and that 
the défendants )5e decreed to jhaire no rlght, tjtle, or interest In or to th^ 
samei , (f) That the complalnant hâve Judgjnent against the défendants for 
Its costs InjittiJs behalf laid ont.^ud expended. (8) And for., ail other relief 
to whlch the complalnant may in equlty be entltled." 

The défendants havëfiîed' exceptions to those parts of the bill con- 
cerning notices of appropriation and former adjudication, and hâve 
also dewwrred to the "bill, aSifeelow set forth. 

Upon ithe; issues thus raisëjâ» my conclusions are as follows: 

1. Counsel'for deffendahts cortcede ih their brie'f that, as against 
the gênerai demurrer, that part of the bill relating to percolating wa- 
ters sets forth good grcMifl4 fcr rjelief, l^ut daim t:ha|: jt is bad, as 
against the spécial demurrer fpr uncertàjnty, in that it faits to allège 
the. spurces.ol. saiiij wf^rs,, This Q^jection, I think, is untenable. 

2. Défendants' contention as tp the alleged insufficiency of that part 
of the bill relating to GOittpkinant's riparian rights, . because it fails 
td; shoW the arnount of w*gifèf cômplaîflatit is entitled to «se, and does 
npt maké.all jiparian o;wn^jrs p^rtiè's, is pot well tàkeri, but based upon 
an er^roneou^: conception iof; cpmplainant's case, The bill is net 
brought to détermine, between riparian owners, the amounts of water 
they are sevèrally entitled to use, but it is brought by one riparian 
q-vraer against ,petS,ons whç', by yirt^^ ôf àlleged appr^opriation, claim 
tlie right to, «se alf the vyaters. of tjhei'^tream. The bjll affirmativély 
shows that the complainant i& the 'riimrian owner of about 135 acres 
of lâttds irrl^ble froih'said istrèamraïrd this is such' an interest as 
will ènable thè'ÇpïnpkWânt to contést the dairtis pf the défendants, 
which embraee.^il.tlie watefs of the stream. , The objection to this 
part; of .the: complaint on the ground that it is uncertain, in failing to 
show the plate of the proposèd use of such waters, is not well taken. 

3. Thé diefendants' objection to thât part of the complaint which 
relates tb me )fp''ba ditch, on the ground that there is no sufïîcient 
averment of complainant's ownership, I think, is not well taken. While 
it is true that the context sometimes shows an averment of owner- 
ship to be a mère conclusion of law, as in Tumer v. White, 73 Cal. 
29^fl4,iPàfc'^g4, and_GrûWelI V. Seybolt, 82 Cal. 7, 22 Pac. 938, citéd 
by 'defeiidants,. sùch is not/the case herfe. Complainant's ownership 
is pleaded ias-an ultiraate fact, and not as a déduction from the alleged 
20 years' tisèr; The objection urged by way of spécial demurrer, 
that thé allégation as to thé title to the waters divertèd from said 
ditch i^,,whpertain, bçcause it fails to show whether it rèsuîts from ap- 
propriation or prescription, isnot wetl taken. 
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4. The allégations of the bill as to notices of appropriation do not 
show any right or interest in the coraplainant entitîing it to équitable 
relief. 

Section 1415, Civ. Code Cal., provides, "A person desiring to ap- 
propriate water must post a notice, in writing," etc. The three sec- 
tions immediately following prescribe the subséquent steps necessary 
to an appropriation, as follows : 

"Sec. 1416. Within sixty days after the notice Is posted the elalmant must 
commence the excavation or construction of the works in which he intends 
to divert the water, and must prosecute the work diligently and uninter- 
ruptedly to eorapletion, unless temporarily interrupted ty snow or rain. 

"Sec. 1417. By 'completlon' is meant conductlng the waters to the place 
of intended use. 

"Sec. 1418. By a compliance with the above rules the clalmant's right to 
the use of the water relates back to the time the notice was posted." 

It is obvions that a person who intends to become an appropriator 
under thèse sections cannot acquire the exclusive right to the use of 
the water he intends appropriating, nor maintain any suit, either at 
law or in equity, for its diversion, until ail the stéps requisite to an ap- 
propriation hâve been taken. 

A well-known text writer has said: 

"The appropriation becomes perfect only when the dltches or canals are 
completed, the water diverted from its natural stream or channel, and 
actually used for bénéficiai purposes. * • ♦ Whlle the appropriator's 
dam and canal are in the process of construction, but he is not yet ready 
to actually use the water for the purpose intended, its use by other persons 
causes no injury to the flrst appropriator, and gives him ne cause of action 
for relief, either équitable Or légal, from the fact that his works are not 
in a condition to divert the water. But the prlor appropriator has the right 
to use so much of the water as is necessary to préserve his flume or works 
from Injury while in the process of construction." Kln. Irr. § 167. 

Another text writer speaks to the same efïect, as follows : 

"The appropriation does not become perfect and final until the works are 
completed, so that the actual use of the water has begun, or at least so 
that its actu'ai use can be eommenced. Although, as will be shown hereafter, 
if the Works are constructed with due diligence, the appropriation relates 
back to the date of the initial step, during the process of their construction, 
in the interval between their commencement and their «completlon, the ap- 
propriator acquires no vested, exclusive right to the water of the stream, and 
can maintain no action against other persons for their use or diversion of the 
water. Such right of action only arises when the works' and the appropria- 
tion are completed, although, on the question of prlority between the ap- 
propriator and other claimants, his appropriation then relates back to the 
tlme.of his glving notice." Black, Pom. Water Rlghts, § 54. 

From the statutory enactments and gênerai principles above quoted 
and stated, the conclusion is not only fair, but unav.oidable, that the 
only right which a person acquires by posting notice is the right to 
prosecute withoitt interférence the works necessary to consummate 
his intended appropriatio'n. Tliis doctrine is elsewhere stated as fol- 
lows : " 

"The notic^ Itself cannot cofistitute an appropriation of water, nor confer 
any right on ftie persons flling it; other tljan thàt of proceediug with reason- 
able diligence to complète the proposed appropriation. If the/ do not thus 
.^roceed, they hav0 ûo rights whatsoevér in tlie waters of the stream, con- 
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cfiïning the appropriation of whiCh they hâve glven thelr notice." Ditch Co. 
fi !Bèiûttett«!)rO 60 AiB.; St. Hép. 800, note (s. c.; 45 Pac. 472). 

! The proposition th^t a person who has no title, légal or équitable, 
tb the j;ise of watei; but' has raerely ppsted notice pf an intended ap- 
proprîaiiion, and, withïn the time préscribed by law, commenced suit- 
àble Works for diversion, can thereupon maintain a suit to détermine 
an adyçrse claim to such use, is, in my opinion, wholly untenable. 

/the only case in point which has. been called to itny attention is 
Umatilla Irr. Co. v. Umatilla Imp. Gp., 30 Pac. 30, decided by the 
suprême CPurt of Qregoh; and that case fully supports the views 
which I hâve above expressed. 

Thei siupreme court of California, construing section 738, Code Civ. 
Proc, has held, in Pennie v. Hildreth, 81 Cal. 127, 22 Pac. 398, that 
an administrator can bring an action to quiet title to real estate which 
belonged tp his décèdent; in TuffireeV. Polhemus, 108 Cal. 670, 41 
Paç.,8(g^, tfiat the hôld^r of ah équitable title may "corne before the 
court ?iild hâve his equîtîés declçired superior to any and ail opposing 
equîties" ; and in Pierce v. Fèlter, 53 Cal. 18, that the owner of a lease- 
hold estate can maintain an action tp détermine an adverse claim 
made by another person ; but it has never been held, in California or 
elsèwhère,' so far as I afti advised, that a notice of appropriation con- 
fers ai^y right: to water or its tise which can be quieted by judicial de- 
cree. -In fédéral courts, where the, remédies provided by state laws 
for quieting title, subjectto certain quàUfiGations, are foUowed (see 
David^bliv. Calkins [C. C] ga Fed. 230; Morrison v. Marker 
[G. C.] 03 Fed. 695; Adoue v.^trahan [C. C] 97 Fed. 591; and 
cases belowcited), ownership in the cpmplainant, either by légal title 
or a perfect equity, has always been deemed essential to the main- 
tenance of his suit. 

In Dick'v. Foraker, 155 U. S. 404', ïj Sup.' Ct. 124, 39 L,. Ed. 201, it 
was hêlti (t(uoting the nfth paragfaph df the syllabus) : 

"One haTlng no title eannot suecessfnlly Invoke the aid of a court of 
equity tofemove a cloud from BUCb, nonexistlng title." 

In'rHoliaild v.'GhalleiiîriiDU. S. 15, 3 Sup. Gt. 495, 28 L. Ed. 52, 
it \vas''iSEtid-:;'' '■''■ ■■■'_ ;, ' ' '■' " ■ '''' "■'■■'■■■; 

; "tlïiôoiobtediy, as a fonn#tion,,for the relief sbught, the plaintifE must 
show tniat he bas a légal title to the prenalffes.'' 

AndinFrost v. Spitleyi;2itj. ,'8.^557,7 Sup. Ct. 1 129, 30 L; Ed. 
loio, that: 

"The necessRry'toiîcïiisIon Is that Spltléy^'ïioV h the légal title of 

the lots Induéstlèn, caniiot maintain his hill -for the finrpose of removing a 
cloud 6â titte' title." ; 

And in (iuar3.ntee|Trust,&'Sg.^^ IDeposit ,Çp. y. Delta & Fine Land 
Co., 43 C. C. A. 396, 104 Fèd. 8, Judge Maxey sàys: 

"Itls obvions, iheref ope, that, if, tljat,4eeddifl not ps^ss the légal title, the 
appellaht Is'withoutStâriding tu; court; ^ the làws of 

Mlssis'aippl (QWe 1892, § lypiOJj 4 Pw* nafty Rç malntained in the circuit coUrt 
of the ynited Statues by à pe^BO&:ttot.4n.l:Ç>0'SSçsslon agalnst anpther who is 
alsô ont of possession, as 18 the casé Meré, 'stlll thls ddës nbt make the 
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complainant's riglits any the less dépendent upon title in hlm, nor does it 
put him In a position to hâve a cloud removed f rom a title wliicli bas no 
existence." 

In Reynolds v. Bank, 112 U. S. 405, 5 Sup. Ct. 213, 28 L. Ed. 733, 
the suit was maintained on an équitable title, but the equity was per- 
fect. 

5. The former judgment set forth in the bill is not an estoppel. 
Haldeman v. U. S., 91 U. S. 584, 23 L. Ed. 433 ; U. S. v. Parker, 120 
U. S. 89, 7 Sup. Ct. 454, 30 L. Éd. 601. If the question, however, is 
to be determined by the statutes of California, and the décisions of 
the suprême court of that state, the conclusion reached will be the 
same. The pertinent provisions of the Code of Civil Procédure of 
California are as follows : 

"Sec. 581. An action may be dismissed, or a judgment of nousuit entered, 
In the folio wing cases: * * • (2) By elther party upon the written con- 
sent of the other. 

"Sec. 582. In every case, other than those mentioned in the last section, 
judgment must be rendered on the merits." 

The dismissal in the présent case recites that it was entered on mo- 
tion of défendants' attorneys, pursuant to a written stipulation be- 
tween the parties, and therefore was a dismissal under subdivision 2 
of section 581, above quoted, and not a judgment on the merits, under 
section 582. It is true that the stipulation provides that : 

"Such dismissal may be had and motion of dismissal made by any of the 
said parties, without notice to the other parties to this stipulation, and that 
the party or parties so appearing and applylng to the court for such dismissal 
may hâve the order of dismissal made and entered for ail the parties." 

But the attorney securing the dismissal failed to exercise the priv- 
ilège last mentioned, and had the order entered solely on motion and 
behalf of défendants, for whom he appeared. 

Merritt v. Campbell, 47 Cal. 542, rightfully understood, is not an au- 
thority agairist the conclusion which I hâve announced. The case is 
involved, and it is true that some of the utterances of Wallace, C. J., 
who wrote the fîrst opinion, are favorable to the contention of the 
complainant herein, but those utterances were beyond the facts of the 
case. The circumstances of that dismissal are recited in the judgment 
itself, as follows: 

"This cause came on regularly for trial; David Belden and Bodley & 
Kankin, Bsqs., appearing as counsel for the plaintifCs, aud Francis E. 
Spencer and Moore & Laine, Esqs., for the défendant. Whereupon, by agree- 
ment of the counsel for the respective parties, it was ordered by the court 
that this cause be dismissed; each party paying his own costs." 

Thus it will be seen that both of the parties, through their respective 
counsel, were présent in court, and openly participated in the dismissal. 
Such a dismissal might well be held équivalent to a retraxit at common 
law, which Blackstone defines thus : 

"A retraxit difEers from a nonsuit In this: One is négative, and the other 
positive. The nôiisult Is a mère default or neglect of the plalntiffl, and there- 
fore he is allowed to begin his suit again upon payment of costs; but a re- 
traxit Is an open, voluntary renunciation of his claim, in court, und by this 
he f crever loses his action." 3 Bl. Comm. 296, 
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The fqrm, o| the plea is as follows: 

"That »f terwaras, to wlt, in the eaid last'mentlaned ternii the sald plalntltE 
came Into the sald court. In his own proper person, and conf essed' that he 
would not further prosecute his said suit against the said défendant, but from 
the samè altogether withdraw hlmself." 3 Ohlt. PI. p. 930. 

THé main characteristics of a rêtraxit at cofnmon law were: First, 
it was made by the plaintiiif in person.; second, it was made in open 
côlirt. i8 Enc. PI. & Prâd. 899. The circumstance that it was or was 
ndt'made pursuant to an agreement between the parties had nothing 
whatever to do with thé Chai'àctef bf the proceeding. In Merritt v. 
Campbell the dismissal had ail the éléments of a rêtraxit, except that 
the repunciatîon -was made not by the plaintiff in, person, but through 
his attorneys. And it was with référence to that distinction that 
Justice Wallace said: 

"A rêtraxit at dommon law; It Is true, must hâve beeii the aet of the 
plaintiff appearinè in his proper person in court, and not for tliat purpose 
by his attorney. But under our statute çoncerning attorneys and counselors 
at' rà"w (St. 1851, p. 49, § 9), this authprity must be corisidered to be con- 
ferred upon the attorney of record in a cause (Boàrd v. Younger, 29 Cal. 147), 
and his power extends to a proceeding of that character." 

, Again, Merritt v. Campbell was not dismissed by one of the parties 
upon the written consent of the other.* Indeed, there was no written 
consent whatever for the dismissal, but it was made by the oral agree- 
ment of both parties in open court, or, as said by Justice Crockett in 
his opinion: 

, "The action *as' not dismissed by the plaintiff at his own cost, as provided 
In the flrst subdivision, nor by either party upon the written consent of the 
other, as provided iù the second subdivision, but by the oral agreement of 
both parties in open court," etc. 

The follpwîng paragraph, therefore, from the opinion of Justice 
Wallace, and partly quoted in complainant's brief : 

. "The ^tatijte (Practiee Act, ? 148) provjjdes for both a Judgment of nonsult 
ahd a judgmerit pf dismissal, and by subdivision 2 It is provided that a judg- 
toeiit of dîgmissal may be rèndered at the application of either party upon 
the wrltteii consent of the'bther. We are of opinion that suçh a dismissal, 
when had by such consent, amounts to the open and voluntary renunciation 
of! a suit pending, whlch must be held to operate a rêtraxit. We hâve the 
less hésitation Ip givlng this construction to the statute because, in practiee 
îii this stàte; It has generally, perhaps ùnivérsally, been considered to be the 
intention of the parties, in agreeing to dismiss an action, to thereby put an 
end to the çontroversy," , ' 

— ^•Was entifély outsid^ the facts of the case, and therefore unauthori- 
t%^ive. Tl^iC opinion of Crockett, J., on rehearing, states the facts cor- 
rectly, and must be accepted as the true exposition of the doctrine the 
case enunciates, . and implies that, when a dismissal is had by either 
paîrty upori'the written consent of the other, the judgment is nôt an 
èstoppel. Aftér quoting section i^S of the practiee act then in force, 
VV-hich is embodied in thë Code of Civil Procédure as section 581, he 
proceeds (section 149 is section 582, Code Civ. Proc.) : 

■' ''Thesé aîjé the'bnly conditions rècoghizëd by the statute on whlch a judg- 
ihent of disiplssàil or nonsult may be entered, and the plaîntifC's case does 
riôt corne wîtfiiïi elthét of l^iem. But section 149 of the practiee act provides 
that 'in évery «ifee; othét than those mentloned Jn thé last section, the 
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Juagment shall be renflered on the merlts.' This judgment, therefore, not 
rendered in accordance with any 6f the proTlslons of section 148, but upon 
oral agïôetnent of the parties in open court, and with a stipulation that the 
défendant would pay certain costs, whieh had not been adjudged against 
him, must be. deemed to be a judgment against the plaintitt on the merits, 
rendered by consent of the parties." 

On this subject, and with référence to Merritt v. Campbell, the su- 
prême court of Calif ornia, in a comparatively récent case, has said : 

"(1) Défendant pleaded a judgment in bar, based upon the foUowing facts: 
Plaintifl filed her complaint, and défendant answered. The time an-ived for 
trial, and the plainïifC's attorney failed to appear. Thereupon défendant 
answerea 'Ready,' and made a motion that the action be dismissed by 
reaspn of nonappearance of plaintlff. At thls stage of the proceeding, 
plaintiff's attbmey appeared and declined to further prosecute the action. 
The court thereupon ordered the action dismissed for want of prosecution, 
and gaye judgment In favor of défendant for his costs. Thereafier a new 
complaint was flled upon the sa.me cause of action, and défendant, by his 
answer, pleaded this aforesald judgment in bar to the prosecution of the 
présent action. Section 581 of the Oode of Civil Procédure déclares that an 
action may. be dismissed or a judgment of nonsuit entered in the foUowing 
casés: '(^3) By the court when the plaintifC fails to appear on the trial, and^ 
the défendant appears and asks for the dismissal.' The succeeding section 
déclares: 'In every case other than those mentloned In the last section 
judgment must be rendered on the merits.' In this case It may be fairly 
said that the plaintifC failed to appear at the time the case was ealled for 
trial, and under the authority of this section the court was justified in dis- 
missing thé action. We are not Incllned to ertend the doctrine of retraxit 
as recognized in the case of Merritt v. Campbell, 47 Cal. 543, and that case 
TS essentially différent In its facts from the case at bar. When there has 
been no adjudication of the cause upon its merits, It will only be in ex- 
ceptional cases that this court will hold that a judgment of dismissal is the 
équivalent of a judgment of res adjudicata upon the facts. Upon reason, 
there is nothing to justify sueh a mie. Nothing has been litigated, and no 
prlnciples of estoppel caû be involved. If plaintlff had proceeded with the 
trial until nonsuited upon the weakness of her évidence, such judgment of 
nonsuit would not hâve been a bar to the commencement of the présent 
action. How much less reason to déclare a bar under existlng circumstances! 
"We find no direct authorities in thls state upon the question, but in the case 
of Laird v. Morris, 2S Nev. 34, 42 Pac. 11, the matter is directly presented 
under a similar statute, and after eareful considération it was held that 
such a judgment was not a bar." Pyle v. Piercy, 122 Cal. 383, 55 Pac. 141. 

Thèse latest views of the suprême court of California are in substan- 
tial accord with those expressed by the suprême court of the United 
States in Hâldeman v. U. S., supra, where it is said: 

"There must hâve been a right adjudicated or released in the first suit 
in order to cbnstituté It a bar, and this must appear afflrmatively. The plea 
does not aver this, nor does it state any f act from which it ean be inferred 
that the parties had any contest at ail about thelr interests. There was 
neither trial nor décision, nor averment, even, that the parties had by their 
agreement adjusted the matter in controversy. Whatever may be the légal 
efCect given in the courts of Eentucliy to a judgment entry, 'Dismissed 
agreed,' it Is manifest that the words do not of themselves import any agree- 
ment to termlnate the controversy, nor do they imply an intention to merge 
the cause of action in the ju(Jgment Suits are often dismissed according to 
the agreement of the parties, and a gênerai entry made to that efCect, without 
incorporating the agreement in the record, or even placing it on file. This 
agreement may settle nothing, or It may setUe the entire dispute. If the 
latter, in order to avall as a bar, there must be a proper statement to that 
efEect But the gênerai entry of the dismissal of a suit by agreement is no 
évidence of ai» intention to abandon the claim on whlch it Is founded, but. 
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rath^r.^Qjf-apurpose to préserve thei^lght.toHistltute a new suit if it becomea 
necessài^, It ts a wlthdra-ïyal of a suit on tenus. îHiese terms may be more 
or less, importait^ ïhey piày refer to çosts, or tUey may embrace a full set- 
tlement.pf thé eontested points." 

As to trie effect of a stipulation for payaient; of costs, the suprême 
court of the United States, in the same case (Haldeman v. U. S., 
supra), said : 

"But the counsel foç, tlie plaintiff? iiv error deny that tlils Is the effect of 
the order,, finfl Jnsist that the pleas présent ac^se bf retràxit, by which the 
plaintlfC. foi-èvèr loses hla action, beeause the United States voluntarlly an- 
nouneed to the court that, if the défendants would do what they were not 
bound tQ do,— pay thé çpsts. — it would dismlss thè, Stilt- ïbis announcement 
does not in^ply that. the, tînlted States had no causie pf action, or, if they 
had, thôy Intended to çeiibtiiJce it. It Implied notjiing more than a willlng- 
ness to reéeïve the c<jsté',aiid permit the dismlssal pf that particular action. 
There ts no implication tli^t the cause of action was açljustçd. Nonsuits are 
frequently taken, on payinent of costs by the adverse party, in order to ar- 
range the Cpntroversy out of court, but It has never been supposed that the 
effect oi sdeh a proceeding, was to prevent the institution aud maintenance 
^f a subséquent suit in case of failure to settle thë matter In dî.spute. The 
defépdants, In cohsenting to pay tlie costs on the vrlthdra-wal pf the suit, 
gainéd delay, If nothing mprte, and thls doubtless served their pùrpose; but 
tiie Idea pf turnlng this wlttidrawal into an Intentlonal abandonment of the 
cause of açtlPn is an afterthpught." 

6. The objection of raultifariousness is not well taken, beeause 
the bill allèges that the défendants claim, as prior appropriators, ail 
the waters of the Santa Ana river, and that ail of the rights and claims 
of right to the waters of said river pertain to and affect complainant's 
lands described in the bill, and that the controversy with respect there- 
to between complainaht ^nd défendants relates to and affects the 
rights and claims of right of the défendants in and to the waters of 
said river, and the extent of said rights, as against the complainant. 
14 Enc. PL & Prac. p. 198 et seq. ; Bâtes, Fed. Eq. Proc. § 134 et 
seq.; U. S. v. Guglard (C. C.) 79 Fed. 21; Kelley v. Boettcher, 29 
C. C. A. 14, 85 Fed. 55, 

The demurrer sets up yarious other objections to the bill for uncer- 
tainty, none of which, howevër, in my opinion, are well taken. 

The allégations of the bill relating to notices of appropriation and 
à former judgment do not, as I hâve already held, show any inde- 
pendent rights to équitable relief, nor do they strengthen the right to 
relief under the other averments of the bill ; and theref ore the défend- 
ants' exceptions, ail of which go to said allégations, will be allowed. 
Stirrat V. Manufacturing Co. (C. C.) 44 Fed. 142; Stonemetz Print- 
ers' Màch. Co. v. Brow:n Folding Mach. Co: (C. C.) 46 Fed. 72. 
Some of the matter covered by the tenth exception is pertinent, but so 
intermingled with the impertinent matter that one cannot be separated 
from the other, and under suçh circumstances the eJcception mùst be 
allowed. 19 Enc. PI. & Prac. 210, note i. 

The demurrer will be overruled. While its thiird paragraph and the 
twelfth exception to the bill cover largely. the same matters, yet said 
paragraph goes to several material averments not inciuded in the ex- 
ception. 

Défendants are assigned, to answer the bill at the ne:çt rule day. 
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GREAŒN V, BBLIi. 

(Circuit Court, D. New Jersey. April 5, 1902.) 

Tbadk-Mabks— Thansfek op Right to Use— Formation of Partneksiiip. 

When a trade-mark op trade-name Is owned by one wlio enters into 
a partnership wlth another for the manufacture of the article designated, 
ttie title to the trade-mark does not pass to the partnership except by 
exprès? ^greement; nor does an agreement inade on retirement of the 
owner from the fîrm, that the other partner may continue the manu- 
facture of the article with the trade-mark thereon, conditioned that he 
will furnlsh the same to the retiring partner at a fixed price, whlch Is 
about the cost of manufacture, and wiU not sell to others at less than a 
stated advanee over such prlce, give the remaUiing partner the right 
to use the trade-mark after he bas ceased to comply with the agreement 
on his part. 

In Equity. Suit to.enjoin infringement of a trade-mark. 

Joseph D. Gallagher, for complainant. 
Edwin B. Williamson, for défendant. 

KIRKPATRICK, District Judge. It appears from the record in 
this case that in 1885 the Waddell Manufâcturing Company was en- 
gaged in the manufacture of certain washers made from a combina- 
tion of rubber, to which it applied the distinguishing name of "The 
Boss," and that àfterwards the said company adopted the name of 
the "Boss Washer Company." Neither of said companies was incor- 
porated. In 1886 William M. Clarke succeeded to the business of 
the Boss Washer Company, beca;me the owner of the assets, and con- 
tinued to manufacture the said washers, and their sale, under the 
name of the "Boss Washer." It also appears that early in 1887 a con- 
troyersy arose between the said Clarke and one Rosegarten in respect 
to the right to use this trade-mark or name, and that a decree was 
entered in the circuit court of the United States for this district affirm- 
ing Clarke's right thereto and his ownership in said trade-mark 
name. It also appears that said Clarke entered into a partnership 
with Andrew Bell, the défendant, for the purpose of manufâcturing 
and selling "Boss" washers, and after the arrangement had continued 
for some time he made a merhorandurn of the agreement in thèse 
words: 

"Newark, N. J., May 20, 1889. This certifies that Andrew Bell is Interested 
In the manufacture and sale of 'Boss' washers, and other goods made of 
rubber as eqiiaj partners w'ith me, we sharlng equally the profiits and losses 
made in said rubber goods. This partnership began November 5, 1886, and 
Is to continue as long as mày be mutually agreeable. The mill press and 
molds used in said business are to be paid for ont of the joint funds, and 
belong equally to Andrew Bell and William M. Clarke. [Signed] William M. 
darke." 

The partnership was formed and continued to manufacture and put 
on the market "Boss" washers until March, 1891, when Clarke, retir- 
ing, sold Bdl his interest in the personal property of the fîrm, as per 
schedule attached to the bill of sale. At the time of the sale it was 
agreed between the parties that Bell should continue to manufacture 
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the "Boss" washers, and sell the same to a firm in wWch Clarke was in- 
terested, at $3.50 per thouSâHd,vwhich was: about the cost price, and 
that said Bell, shpuld not sell washers so made to any other persons at 
a less price than $4.50; Thereâfter Bell contitiued the business, and for 
a tiine sold the washers as per agreement. Upon hi^ ,failure so to do 
he receîved notice from Clarke that he was no longer to continue their 
manufacture and sale. Bell continued the business, and one Edward 
J. Greacen, who hblds the assigiirùent of,Glarke's rights to the trade- 
inark "Boss Washer," filed this bill to restrâin Bell from using the 
irade-mark name "The Boss,"; and using the name of the "Boss 
Washèr Gompany." It is conoeded that prior tô the partnership 
agfeemèht between Clarke and Bèll the title of the trade-mark and 
name "Boss Washer". was in, Clarke, as determined tiy the Rosegarten 
suit. Bell admits that he did not own it, and it will be observed that 
neither in the mémorandum agreement of May 20, 1889, nor in the 
bill of sale of thé assets of the firm of March i, 1891, was any mention 
made of this trade-mark. That its transfer was not in the contempla- 
tion of the parties appears frbm the testimohy of Bell, wherein he 
says : "At the time of the trarisfér of the business nothing was said 
about the trade-mark;" and jfrom the agi^eement of May, 1889, which 
speaks only of the profits oifthe business. So that if the title to the 
trade-mark passed to the partnership it must hâve been solely by the 
opération of the lawL When a trade-mark or trade-name is owned by 
one who enters ino a partnership with another for the manufacture of 
the article designated, the tïtle of the trade-mark does not pass to the 
partnership except by express agreement. This is the doctrine laid 
down in Browne, Trade-Marks, § 364, wherein he, says : 

"Where one allows the use o£ hls trade-mark on goods manufactured 
by the flrpi, that fact alone dçes not prevent the use of It, and It may 
remain the sole property of the indlvidual owner, and the fact that the 
property was used by the partnership for the partnership's profits does not, 
of itself, make it the partner#hip's property. What thê partnership takes 
over as its own dépends entirely on the terms of the partnership agreement." 

In the case of Kidd v. Johnson, 100 U. S. 617, 25 L. Ed. 769, one 
Pikè was the owner of a trade-mark, and went into partnership with 
two of his employés. He allowèd the use of his trade-mark upon pack- 
ages made by the firm, but, inasittuch as he did not in terms make any 
assignment to the firm of hîs trade-mark, Justice Field, speaking for 
the court, said: 

"The trade-mark no more bëçàme the partnership property from that 
fact [thé nser], than did the realty Itself, whlch he also owned, upon whlch 
thé business was eondncted. Taking his clerks Into jkirtnershlp with him 
changed in no respect, by Its terms, their relation to his indlvidual ptop- 
erty," ' . , 

Applyïng this princîple to the case at bar, I am of opinion that, in 
the absence of express agreement, no title to the trade-mark passed 
from Clarke to the partnership by the agreement of May 20, I889, 
nor by the bill of sale of his interest in its assets. It is urged that, by 
, the purchase of the molds with the trade-mark name "Boss Washer" 
stamped therein, Bell acquired a title thereto; but the object of the 
purchase of Said molds, adaptable only to the manufacture of wash- 
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ers, with the trade-mark imprinted thereon, is apparent when we con- 
sider that, by the agreement between Clarke and Bell, Bell was to 
manufacture "Boss" washers for the Newark Brass Works, in which 
Clarke was interested, and for the gênerai trade, to which he was to 
sell them at spécifie priées. The priée to the brass works for said 
washers was to be cost or nearly so, and from $i to $1.50 per thousand 
less than they should be sold to others, and the concession and benefit 
appears from the évidence to hâve been made as a considération for 
the right to use the trade-raark. If Bell considered himself the owner 
of the trade-mark, I cannot conceive why he should hâve tied himself 
up by such a disadvantageous contract in regard to the disposition 
of the product of the business. 

It is admitted by défendant that he has sold "Boss" washers con- 
trary to the terms of the agreement, and that he was told by Clarke's 
counsel to stop using the trade-mark, and that he promised, but has 
failed, so to do. I conclude from what has been said that the défend- 
ant, Bell, acquired no title to the trade-rnark name "Boss Washer," 
either by the formation or the dissolution of the partnership with 
Clarke ; that his right to the use of the said trade-mark ceased when 
he neglected to comply with the terms of his agreement with Clarke 
in respect to priée ; and that thereafter he was an infringer. 

The right of the complainant to bring this suit as an assignée of 
Clarke has not been raised, and he is entitled to a decree as prayed for. 



THE STAETLH. 
(CHrcult Court, D. Delaware. April 21, 190a) 

1. Tow AGE— Obligation of Tdg— Liabilitt for Loss oh Injtjrt dp Tow. 

A tug which nndertakes a towlng service Is not an insurer of the safe 
delivery of the tow, but the obligation imposed on It by the law is that 
It shall be reasonably adéquate to the service underfaken, and that those 
In charge shall possess and exercise the skill and care ordinarily exer- 
cised by those having expérience in the same service. Where the 
master is shown to hâve been an experienced and compétent man, 
much must be left, as occasion arises, to his judgment and discrétion 
in the management of the tow, and the burden rests upon the owner 
of the tow to prove that its loss or Injury was due to négligence on 
the part of the tug to render the latter liable therefor. 

a Same. 

The fact that a tug did not report for service in taklug ont a tow at 
the time agreed upon, and did not start until several hours af ter the 
appointed time, when the tide was not so favorable, will not support an 
action for an injury to the tow on the voyage where the owner, ac- 
cepted the service of the tug after her arrivai, and the tow was then 
taken ont with his consent 

8. Samb— Incident Causes of Injdrt. 

Delay by a tug in proceeding with its tow, or other errors in navlgaT 
tion, although négligence, will not render it liable for an in.iury to the 
tow caused by the breaking away and loss of some of the boats while 
anchored, where there was no direct causal connection between sucli 
acts and the loss, which resulted directly from intervening causes. ■ 

4i Samb— Gbounding — Incompétence of Pilot. 

Where at the time of making a contract for towing a flshing fleet in 
Delaware Bay the master of the tug stated that he was wholly un- 
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acquainted wîth the waters at a certain, part of the route, and the owner 
; Of the flfeet i«.!pe«i| ' to Put 6iie of hte -nâisii on board as a pilot when 
such place ;1ra6 teaqh^, whjch he did, sucb pilot vas not the agent of 
the tug.ljiit of the owner of the tow,. and the tug cannot be held in 
îàiilt f or" Jgrpùnding th'rpugh hls ignorance or incompétence, af ter tlie 
tUMsier hM' plaéëd hlm In charge of the navigation at the place 
deSlgnated. ^ 

6. Sam»— Evidence CoNstiJBBBD. 

ÈTidence considered, and heM not to testa blish a charge of négligence 
'on the part of a tug whleh renderedit liable for the loss of a part of 
a fishing fleet In tow, -whlch broke away from others of the beats 
while anchôred at nlght, whien thè -weather was not stormy, and from 
a cause 'not appearlng. ' 
' ' .■'■'-■''■ . ' i .. 

In Admiralty. Suit against tug to recover for loss of tow. On 
certificaté from the district court for tbe district of Delaware. 

George A. ElHott and Bénj. Nields', for libelant. 
Flanders & Pugh, for i:espondent. 

GRAY, CirÉùit Judge. -The facts in this case appear to be as fol- 
lows : Sotne time iri March, 1896, the libelant hada conversation with 
Capt. Byrne, of the tug Startle, at Delaware City, in vPhich he asked 
him whether he would tow the libelant's fleet, consisting of two scows 
and twelve ôr fourteen sturgeon boats, from Delaware City to the 
mouth of Mispillion creek, when he, the libelant, was ready to go. 
Capti Byrne said he would be wiUing to do so, and asked the price 
that libelant usually paid for such service. Upon being told, Capt. 
Byrne said he would be wilfihg to také the tow down for the sum 
nam«d. Libelant then asked him if he were acquainted with the water 
on the western side of the bây, below Mahon's ditch. He said he 
was not familiar with' the water belovv that point. Sadler, the libel- 
ant, tqstjfies that he then told hira "that we usually had in our crew 
spme fisljermen whd were acquainted with the water below there, and 
that we would render — ^that is, I would render— him what assistance 
I could in that way."' Çapt. Byrne, in his testimôny, says that when 
jhe told hjm he was not acquainted below Mahon's ditch, libelant: said, 
"Sp far as thaï; is concerned, 1 wiU put a mart aboard that knows every 
inch of the way;"ithat he gave: the man's name âS'Collins. 

On the 3ist dây of March, libelant' telephonedtO'one Hugfies, the 
agent of the tug in Pîji^f delphia, that he' would be ready to leave Dela- 
ware City early next inoming, Àpril ist. As the tug did not ^rrive 
In Philadelphia until late.that night^ she did not start for Delaware 
City until about 4 o'clock in the morningof April i st. She a:rrived 
theré betweén 7 and 8 o'clock of tha,t rriorning, a,nd, while the tow was 
ipjâking ready for lier, took on a small supply, of coal, the libelant cau- 
tioning the captain that he must not take on more than was absolutely 
necessary, on account of the shallowness of the water into which 
thëy Were going. Thë captain asked the libelant for the pilot he had 
promised, and the nian named Collips, who was working on some of 
the boâts cpmposing the tow, was pbinted outby libelant and told to 
go on board the tug, which he did.' The libelant says that the tug 
was much later in arriving.at Delaware City than he expected, and 
that he spPke to the càptairi abput the laténess pf the hour and the 
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resulting disadvantage in the stage of the tide. No objection, how- 
ever, was made to proceeding at once on the voyage down the bay. 
After geting below Reedy Island, the captain determined, on account 
of a freshening easterly wind and ' thickening weather, to make for 
the eastern side of the channel, and after he had reached Cohansey 
creek, determined that it was best to put into the creek until the 
weather should moderate, and start eut, if possible, at 3 o'clock the 
next moming on the high tide. The captain testifies that he con- 
sulted with Collins, and that CoUins agreed with him that it was the 
right course to pursue. During the evening, a large fleet of oyster 
boats came into the mouth of the creek, for harbor, anchoring at 
various places, and remained there until 6 or 7 o'clock the next mom- 
ing. On this account, the tug waited until about 8 o'clock before 
starting eut, the captain and those on board the tug agreeing in the 
opinion that it would hâve been almost impossible to hâve taken such 
a tow through the fleet of oyster boats with safety. Capt, Pierce, who 
testified as an expert, was also of this opinion. On going out to 
the mputh of the creek, owîng to the lowness of the tide, the tug stuck 
on the bar, and had to wait until the tide had raised sufifîciently to go 
over it, which it did about 11 p'clock. 

The tow arrived on the westerly side of the bay, opposite Mahon's 
ditch, between 12 and i o'clock on Thursday afternoon, April 2d. 
The captain of the tug then called Collins to the wheel, telling him 
that he "did not know any more," — that is, he was unacquainted with 
the waters from Mahon's ditch down to Mispillion creek. Collins 
took the wheel, and proceeded down the bay until the tug was about 
opposite the Mispillion light, when it ran aground. The tide was run- 
ning down, and the wind blowing in the same direction, the tow swung 
around the stern of the tug, one of the houseboats going to star- 
board and the other on the port side. Young Sadler, the son of 
libelant, jumped ofï the houseboat onto the tug, and helped cjçar up 
the lines, so as to allow the boats to float past the tug, whiçh- they did, 
drifting with the tide, until they were held up by the lines which, were 
then fastened to the bow of the tug. Thèse lines were soon aftervi^ards 
cast ofif, with directions to the tow to drop an anchor on the Jeading 
houseboat, which was donc, the tow bringing up to the anchor a short 
distance from the tug. ; The statements of the witnesses, as to the 
distance between the tow and the tug, vary, in estimating it, from 300 
feet to half a mile. As the tide was ebb, the tow straightened out 
down the bay, in the reverse position to that which it had had before 
the tug grounded. 

There is some dispute as to why the lines were cast off the bow of 
the tug, after she struck and the tow had passed her. It seems, how- 
ever, immaterial whether the captain ordered them ofï, or whether 
they were cast ofï by order of the libelant's son, who was on board 
the tug, as, manifestly, to hâve kept the tow fastened to the bow of the 
tug would hâve tended to make it more difïicult to back ofï as the tide 
arose, as the strain of the lines from the tow to the bow of the tug, 
would hâve been in the direction of hauling her further on to the 
place where she had grounded. The tug grounded about 4 o'clock 
in the afternoon, and was able to back ofï about 9 in the evening. 



558 115 FEDERAL REPORTER. 

There is much discrepancy in the testimoriy as to the weather condi- 
tions from the time the tvg again floated until the next morning, those 
on ,the towsaying that the night was fair, and the breeze light, while 
the captaîn and crew of the,tug speak bf a'fresh breeze from the north- 
west, and considérable sea ail night. Ail unité, howeVer, in saying 
that the breeze increased towards morning, ànd that by daylight the 
weather was bad. During the night, but at what hour no one is able 
to testify, for no one on the tow seems to hâve been watcbing at the 
time, seyei-al 0^ the fishing boats broke loose and were cafried away 
with their nets and fishing àpparel, and the smaller of the two house- 
boats was'in]ured, 

This cohs,tîtuteè the loss, to recover which this libelagainst the tug 
has beeri filed The captain, the mate and the deck hand on the tug 
agrée in testifying that, aftéf the tug hadbacked ofï of the shoal, about 
9 o'clock iri tlie evening, shè attempted to approach the tow and to com- 
municaté with thoSe on board. They sày that they côuld not go much 
nearer than they. were, whep they were aground, as the tug again 
touched fhe'bottom in going towards the tow. They ail testify that 
they stayed as neâr as they cdUld, bloWing the whisfie constantly in 
order to obtain a signal from those on bdard, but obtained none and 
saw no one, Thé tug theh'-ivéïlt ofï in a, northeriy direction, a short 
distahce,, abbut 30Ô' yards àccording to thé captain, or half a mile or 
three-quarters, àccording to the rnate and dëck hand, and anchored for 
the night. i'hése same witilesses ail agrée in their testimony, that the 
next mornirig'j 'wljîch was Friday, on the high tide, thé tug again ap- 
proached the toW as near as they could, going until they touched the 
bottom, and wère again unable to comnjunicate with those on board, 
reçeiving np. sigriai from any one. This, they say, they repeated each 
high tide untiî Sundây morning, when a small boat from the tow car- 
ried a line to the tug, and the houseboats and what remained of the 
fisljing boa,ts were towed to their destination at the mouth of Mispillion 
crè'ek. Thé' tôW; hàd a siiiaîl boat afloat, available for communication 
•«vitli the tug, aiî'd it seems as if there was a tacit understanding that it 
wàs relied on for that purpbse. The tug hSd a lifeboat on top of its 
house, which cotild not be conveniently lâunched. 

The libel allégés a specilîC contract between Capt. Byrne, master of 
the tug Startle, 4nd Albert N. Hughes, agent for the tug, whereby and 
in considération of the sum of $40, to be paid by the libelant, the said 
Byrrie. undertook to tow safély and with reasonable diligence, the 
houseboats and fïfehing boats from Delaware City to and into the mouth 
of Mispillion creek, in the Dejaware Bay, the said steam tug to start 
with her tow at 2 o'clock in the morning of the ist day of April, in 
order to take ^dvaritage of thetides and to tow said scows and fîshing 
boats'. èafely tb the point of'destitiation. 

The libel allèges, secondly, that in violation of said towage contract, 
the sàid tug did not start from Delaware City at 2 o'clock in the morn- 
ing of' thé lët day of April, but, through the négligence and careless- 
ness of the said master or agent, did not reach Delaware City and take 
said scows and fishing bôiats in to\y ttntil a,fter 8 o'clock in the morning, 
whereby the adyahtage of thé tides was disrègarded and lost. 

Third. That after said tug had started With her said tow, her master 
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did not use reasonable diligence in proceeding to said point of destina- 
tion, but, on the contrary, cafelessly and negligently, and without 
necessity, deviated froïn the proper course and took said tow to a 
point on the eastern side of Ûelaware Bay, to wit, into Cohansey 
creek, where the tow arrived about 5 o'clock in the afternoon of the 
ist day of Apfil, and that the said tug carelessly and neghgently re- 
ma,ined until about ha,lf past 8 o'clock in the mornîng of the foUowing 
day, and on leaving said creek ran aground and remained fast until 
about half past 11 of the same morning, and that the master's atten- 
tion had been called to the necessity of the tow's leaving that point 
at high water, to wit, about 2 or 3 o'clock the next morning, and that 
it was through the négligence and carelessness of the said master, 
that the said tug failed to take advantage of the tides. 

Fôurth. Négligence is charged in the tug's not stopping with the 
tow at Mahon's ditch, after it had crossed the bay to its westerly side. 

Fifth. Négligence is averred in the casting off of the tow, or allow- 
ing it to be cast ofif, after the tug ran aground. 

Sixth. Négligence is charged in the running aground of the tug; 
and, 

Seventh. It is charged in the tug's not conaing to the rescue of 
the tow during the night. 

It nowhere appears in the testimony, that the master of the tug 
was otherwise than experienced and of good réputation as a naviga- 
tor; and it affirmatively appears that he had been for more than 40 
years in the tug service of the Delaware bay and river, and the posi- 
tive testimony of the expert witnesses produced by the libelant, was 
to the eflfect that he was in ail respects a compétent navigator. Where 
this is the case, there is much to be left, as occasion arises, to the 
judgment and discrétion of the master of the steamer having charge 
of the tow. 

The contention so strongly urged by libelant, that there was a 
spécial contract between the captain and agent oï the tug and libelant, 
for a towage service that was to commence at 4 o'clock on the morn- 
ing of the ist of April, seems unimportant, for undoubtedly, whatever 
the désire of the libelant was, he accepted the service of the tug at 
the hour in the morning after its arrivai when it was available, and 
whatever the original intention may hâve been on either side, the 
service undertaken by the tug began, with the consent of the libelant, 
at the hour when it actually proceeded down the river with the tow. 
Np claim, therefore, can be supported on the fact, that the tug did 
not report at Delaware City at an earlier hour than she did. 

The détermination to put into Cohansey, whatever may hâve been 
the ulterior conséquences, was the exercise of a discrétion on the 
part of the master of the tug, which there is no testimony in the 
record to successfuUy impugn. With the wind from the east, un- 
doubtedly the westerly side of the bay would hâve been rough, and 
the opinion of the captain of the tug, that it would hâve been unwise 
to hâve risked the tow under such conditions oh that side of the bay, 
seems to hâve been supported by the man, CoUins, who was placed 
on board of the tug, by libelant, as a pilot from Mahon's ditch down 
to Mispillion. At least the captain of the tug testifies that CoUins 
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^grëe4 that it^Tifas the rig:ht ttiiEg! tô go tp thé eastward, and put 
into C^pliansey'crëek. The m^ité, p;f ithé ,tug agrées in this judgment, 
as (^o«?-^?d.so Capt. i^i^érçe, àii; ej^peTiéneéd tiîg captain, who testified 
as an experit, ït. ig t'irue, thatthe'testjmony of some of those on the 
^tow, .and: ôî so-called çixpe^^^ by the Hbèlant, is to the 

contrary, ,l}ùt a metç, dHïèrénCèrOt to the wisdom of the 

course; iakèh urider thé'çpnditiQn^'obtaining, is not sufficient to sup- 
port the charge df négligence or, tfîiskillftilness on the part of those 
navig^t^ng the tu^; But apartirpm this considération, it is trvie 
that, evép ;,ijf it, wérecleérly a nègligent'.'or unnecëssàfy delay that 
occurrëd, jri the takingpf the to^tô its destination, such delay was 
not the prôximate eaii?e pf thé |ps'^ complained of, The boats were 
lost by reaspn of intérvehing causes. It is impossible to predicate 
the Ipss fpf the boats as a heçessary and immédiate conséquence of 
tjie detay'occasionéd by the slôp in ■ Co,harisey creek on the night 
of the ik of April. The .sanjeniay.be saie} of the contention, that 
the to\y shpuld hâve stoppéd àt Mahon's ditch ànd waited for the 
next morning's tide. Eveh îf it cdùld be said that it was gross care- 
lessness not to haye so stopped, it, does ppt appear that this fact had 
any direct causal relation to the breâkihg away of the boats, and 
their rloss, after the anchpring pf, the tpw the sanie night. In this 
case, as in'tbat of the stoppage at Çohansey, an intervening cause 
or causes render this négligence too remote for judicial considération. 
There are always.many antécédents .'tp a giyen catastrophe, but for 
the existeijcé of \vhich', the. resjilt inquiréd about would not hâve oc- 
currëd; it is, hpwever, pnly.the direct ànd immedijate, cause, under 
the control of human àgehçy, whicK pan bç judicially considered. 
Railroad Co. v. ïîepves, lO Wall. ,176, ÏÇ t,. Ed. 909; Morrison v. 
Davis, 20 Pa. 171, 57 Am. Dec. 695; Roach v. Kelly, "194 Pa. 31, 
44 Atl. 1090, 75 Am. St- Rep. 685; .Denny v. Railroad Co-, 13 Gray, 
481, 74 Am. Dec. 645,; Hoadley, v. Transportation Cô., 115 Mass. 
304, 15 Am. Rep.' 106; Thç R. D. Bibber, 2 C. C. A. 50, 50 Fed. 
841; The iCingKalàkaiî (D. C.) 43 ted. 172. 

This.brings us tp what seems tp be the gravamen of the case, 
namely, the négligence charged in thé running aground of the tug, 
and that averre(^ in the casting pff of the tow, or allowing it to be 
cast ofF, after thC; t^g ran aground, and finally, the charge of négli- 
gence, in that the tug did not cpme to the rescue of the. tow during 
! the first night, aËêrrthe tiig rah agrpuhd.' '. 

The running agrpundof.thej tug,; under the circunistances, was not 
.necessarily neghgeiice, and tp rfind , it , so, it must be clearly proved 
by the libelant. It is tp' be pbseryed aj; the outset,,that the service 
undertaken by the tug wàs n'pt that of a commoia carrier, and there 
is no qi^estion df insurance or quasi Insurance of the tow while under 
its charge- This action is ,pot for the nonperformance of a contract 
1:0 do a particulàr thing; that is, deliver thèse scows and sturgeon 
boats at the mduth of Mispillion creek. It is for a tort, — that is, 
for the alleged negligeijcç pf those in control df the tug, in so man- 
aging and navigàting her as to hâve occasioned the loss in question. 
After this service was undertaken, the law imposed the obligation 
upoh those in cdhtroi of the tug, that she should be reasonably ade- 
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quate for th<i service, that those în charge of her sKould possess and 
exercise the slcill and care ordinarily exercised by those having ex- 
périence in thè same service, when engaged therein. The want of any 
of thèse quahiications, or thé absence of the due care required under 
the circumst?inces, would be culpable négligence, if, as a direct consé- 
quence thereof, loss came to the hbelànt. The thing, however, does 
not speak for itself, and the burden of proving such culpable négli- 
gence rests upon thé libêlant. 

Recalling the fact, which is nowhere disputed, that the captain of 
the tug, when first spôken to by the libêlant, in regard to taking the 
tow to Mispillion creek, disclaimed any knowledge of the waters on 
that side of the bay below Mahon's ditch, and that a man connected 
with the fîshing enterprise of the libêlant was proffered by the libêlant 
as a compétent pilot, it is hard to conceive how négligence can be 
imputed to the captain, who relinquished the wheel to such pilot upon 
leaving Mahon's ditch. The undisputed testimony is, that at that 
point, the captain of the tug called Gollins, who was on board for that 
purpose, ànd said: "Hère, take the wheel. I don't know any more 
now." The contention of libêlant, that this man was in some way 
the agent and employé of the tug, is not borne out by the testimony. 
He was designated by the libêlant for this particUlar service, and 
went on board at the suggestion of the libelaiit. The captain did 
not accept him as his agent or employé, did not pay him, or contract 
to pay him, but simply put the navigation or steering of the tug from 
that point down to its destination at the risk of the Hbelant. Libêlant 
certainly had no right to look to the captain for the possession of a 
knowledge of those waters which he expressly disclaimed having. 
The testimony of Collins, that the captain, of his own motion, told 
him to haul up to the westward just before the tug struck, is denied 
by the captain, and it is nowhere corroborated by other testimony. 
The captain, however, does say that, just before the tug went aground, 
he signaled from its stern tO' the libêlant, whô was on the toHv, to 
know whether the tug was on its right course, and that the libêlant 
indicated by a signal that the tug should haul a little more to the 
westward, which fact he communicated to Gollins at the wheel. There 
is nothing, however, in this testimony, siiffideht to reimpose upon the 
captain of . the tug the responsibility of its navigation. The charge 
of négligence in the libél, based on the running aground of the tug, 
must, thferëfore, be dismissed. 

There is no évidence in the record sufïicient to support the charge 
of négligence resting on the casting ofif of the tow, or allowing it to 
be cast ofï,' after the tug ran aground: Whether the captain per- 
emptorily ordered the lines to be cast ofï of the bitts in the forward 
part of the tug, which he dénies, or whether they were cast off by 
the orders of young Sadler, it seems quite obvions that under the 
circumstances it was not an improper thing to do, for they were 
cast oflf with the intention of anChoring the tow, which was done as 
sooH as the anchor could be droppéd overboard. The manifest ten- 
dency of thé hanging on of the tow to the bow of the tug against 
the ebb tidé, would tendto pull the tug farther on to the shoal, or at 
115 F.— 36 
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least make;itvery difficult.|o|: it to bacîç olï.; No négligence, there- 
fore-, is f<?lind!as to this n:^â,tler. 

, iNpthmgnioiie could be idone after the grounding of the tug until 
she,,flqat^d again. The groiindwig, occMpré^ about 4 o'plpck in the 
afternoop. Sorne time, aiter.jthis. happ^néd, and after the tow had 
been anphored, ajid it \vras âpparently . s,winging safely to its'anchor 
with the tide,;a bateau came Jrom, the tciw to the tug and took off 
young Sadler and another hian belonging to the tqw. Before they 
left, it appears that the capj:ain promisedito corne to the tow after 
the tug was afloat, or at least to stand % them. Undoubtedly it was 
the duty.of the tug to stafli<i by theni, and to take the tow into Mis- 
pilliofii creek as soon as it was safe and prudent to doso. The tug 
was.gçtten off the shoalat about 9 o'clqck in the evening. Let us 
seerwhat were the conditions with which the captain had to deal at 
that time, and with référence to which his judgment was to be exer- 
cised. The; night was reasonably fair. The wind was blowing from 
the nprthwest, moderately. Tlietpw was riding securely to its anchor. 
Collins, the pilpt, who was supposed to knpw the waters in which 
they were, ; and the only one who knew them, had left the tug and 
jumped aboard the scow a? it drifted by, when the tug grounded. It 
is :in évidence that he had betrayed such ignorance, while handling 
the tug frpmi Kalion's ditch to the place in which they then were, 
as to justiij^ the çaptain ofthe tug in refusing to place further confi- 
dence in his çapacity as a pilot. The captain then, ignorant himself 
pf hpw to gçt ipto Mispillipn creek, had no one upon whom he could 
rely. He, however, testifies, and there is no one to really contradict 
that testimqny, that after gêtting ofï the ground, between 9 o'clock 
;and midnig^it,; he tried to approach the . tow, and did, although he al- 
jppst immediately struck thebottom; tliat he blew his whistle for a 
long whUé to attract the . attentipn of those on the tow, from whom 
hemightWife assignai; that though he saw the lights on the tow 
djstinictly, hej $a\^,no one ai^d received np signal therefrom. The tow 
being in apparent safety, hebaçked off a distance, variously estimated 
atfrom a quarter to one andthree-quapters of a mile,, and anchored. 
Açcording tp.t|).0se onthp/tpw, the wind did not iiicrease very much 
until dayUght, and the. conditions ail through the night, from the 
time the tug , virent to heranchprage, until daylight, must hâve re- 
maineâ pretty ipuch thç same. , Vet, during the, night, four ofthe 
sturgeon boats got adrîft and were lost, with their paraphernalia, and 
the gmaller pi the hoiiseboats leaked and was in asinking condition. 
On the n,ex^ morning, which was Friday, at high tide, the captain 
testifies, . a.nd, , the mate and; deCk hand corroborate hïm, that he 
again apprpached the tow as near as he could without grounding, 
haying struck the bottpm once or twice, and endeavored to attract 
attentioti, and sigiialed them to send off a bateau, by which a Une 
could be run from the tow;to the tug; that he was again unsuccess- 
fyl .in obtainiiig any signal), and thaf; as he had no small boat afloat 
an4 Pnly a Ufeboat on tpp of his house, he again retired. This was 
repeated, according to his testimony and that of those on the tug, 
each hjgh ti^e ,unt;il, Sun4^y morning, wben. those on the tpw put 
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off in a bateau and carried a line to the tug, by which they were towed 
to the place of destination, the captain having received directions 
how to steer from a passing fisherman familiar with those waters. 
The increase in the wind and sea, which came on Friday moming, 
seems to hâve occurred after the loss of the boats. 

It is true, that witnesses for Hbelant, including the libelant himself, 
testiiîed that the tug did not, during the night, after it floated, at- 
tempt to approach the tovv or to communicate with it, by signal or 
otherwise. This négative testimony, however, is not sufficient to over- 
come the force of the positive testimony of those who were on the 
tug, as to the attempts to approach and the blowing of the whistle, 
and as the burden is upon the libelant to show négligence by pré- 
pondérance of testimony, it is insufïîcient in this case for that pur- 
pose. It is to be remembered, too, in this connection, that, accord- 
ing to libelant's testimony, a bateau came over to the tug, after the 
tow was anchored, for the purpose of taking ofï persons on the tug 
who belonged to the tow, and communicating with the captain. As 
the weather conditions do not seem to hâve changed during the night, 
it is hard to understand why communication cOuld not hâve been 
again had in this way with the tug, after it floated, if it were desired 
by those on the tow that an efifort should be made to tow them into 
Mispillion creek that night. The failure to do so, or to make signais 
from the tow to the tug, would seem to indicate that those on the 
tow acquiesced in judgment, as to the propriety of remaining as they 
were during the night. 

Under thèse circumstances, we must inquire of what négligence the 
captain was guilty, of which the direct and immédiate conséquences 
can be said to hâve been the loss hère in question. As the boats 
got adrift on the first night after the grounding of the tug, and no 
damage came to the tow after that night, it is needless to inquire 
as to how far the captain was négligent in not getting the tow away 
from its anchorage before Sunday. If there was any culpable négli- 
gence with which we are concerned in this case, it must hâve been 
in the fact that he did not attach himself to the tow and carry it into 
Mispillion creek on the first night. As we hâve seen, however, there 
was nothing in the condition of the weather or of the sea on that 
night, to indicate spécial danger to the tow in the place where it was 
anchored. No particular stress of wind or waves has been shown 
on that night, to account for the breaking away of the boats, — none 
certainly, which would reasonably raise an appréhension of that, or 
any other danger to the tow, in the mind of those on the tug, and 
make it the duty of the captain to attempt, further than he did, to 
attach himself to the tow, and take it in the nighttime across the 
waters which separated hira from Mispillion creek, as to the naviga- 
tion of which he was entirely ignorant. We see nothing in the facts 
disclosed in the record in this connection, which would jùstly im- 
pugn the fairness of the judgment exercised by him under the cir- 
cumstances detailed, nothing to show that he acted outside the limits 
of a fair discrétion, in regard to what should be donc under the cir- 
cumstances that surrounded him. Even if, in the light of subséquent 
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events, the course pursued by the captain of the tug should appear 
tq Ijave heen a njistaken pnè, a mère mistake is not enough to charge 
the tug with the loss which foUowed. To make the tug liable, the 
error rnust be one which a careful and prudent navigator, surrounded 
by like circumstances, would nçt hâve made. See opinion of Waite, 
C. J., in The W. E. Gladwish, 17 Blatchf. 82, Fed. Cas. No. 17,355; 
The Czarina (D. C.) ,112 Ped. 541. 

What "was the précise cause of the four boats breaking away is 
not disclosed by any testimony in the record. No one appears to hâve 
been on the watch, or at least no one appears to hâve seen the boats 
at the time pf their, breaking away. As the night was not stormy, 
and as the other boats held on, we are at Hberty to infer that those 
lost may hâve been insecurely fastened; that is, some other cause 
than the alleged négligence of the tug, in leaving them in that posi- 
tion, even if it were négligence, must hâve intervened. At ail events, 
it is not found that the libelant has supported his allégation of négli- 
gence on the part of the tug, as the proximate cause of his loss, by 
clear and indubitable proof. 

The libel must therefore be dismissed. 



In re BROOKLYN FEKRY CO. OF NEW YORK, 

THE RICHARD CROKER (two cases). 

(District Court, E. D. New York. February 5, 1902.) 

Collision— Steam Vessels Crossing— Confusion ov Signai.'s. 

A ferryboat and tug each held In fault for a collision In Bast river 
for improper maneuvers and. fôr changing signais for Crossing, causing 
' confusion in the management of bolh. ' • 

In Admiralty. Proceedings for limitation of liabilïty by the owner 
of the ferryboat Alaska. On libels against the Alaska and the tug 
liichard Croker to rbcover damages for personal injuries resulting 
from collision. 

WilcoiX &, Green, for, ipetitioners. 

James C. Cropsey, for libelants P'Donnell. 

John Whalen, for city of New York. 

THOMAS, District Jjujdge. The ferryboat Alaska, bound from the 
foot of Greenpoint avenue, Brooklyn, for Twenty-Third street, New 
York, passed under the ptern of a tow, and thereafter coUided with 
the tug Croker, that, f^cing north, had left the Twenty-Second street 
pier, and swung around to starboard, thereby gaining a heading down 
stream. 

The captain of the Alaska testified that the Alaska gave one whistle 
when 500 or 600 yards from the Croker, who was sligbtly on the 
Alaska's starboard bow, and swinging to starboard. The Croker not 
answering, the. Alaska gave another single whistle, the vessels being 
then about 600 or 700 feet apart. The Alaska sheered a little to star- 
board, the Croker theri coming almost head-on to the Alaska. Then 
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the Alaska rang a bell to stop and go back, the Croker being then 
about 300 or 350 feet away. Then the Croker gave one whistle, 
the Croker ^eing 300 or 350 feet away. Then the Croker blew two 
whistles, and the Alaska answered with two immediately. The Croker 
sheered slightly to port, being then about 600 feet from the Alaska. 
At this time the Alaska was backing. Question having arisen as to 
how, with the Alaska backing and the Croker sheering to port, the 
vessels could come together, the answer was, "I don't know what 
happened aboard the Croker, but she jumped right around to her 
starboard." 

The captain of the Croker says that when he had swung the Croker 
around into the river and straightened he stopped his engine to let 
the Alaska come in. The Croker was running with the ebb tide for 
a few seconds, and the ferryboat kept coming across. When the 
Alaska came across under the tow's stern, she sheered up. "It looked 
AS if shé wanted to come between us and the tow. When I see he 
was going that way, I blowed him one whistle. He sheered his boat 
the other way, and blowed me two. The Croker did not answer the 
two whistles, but blew alarm whistles and started backing, hooked up." 
This witness says that after stopping his engines he did not move 
them until he moved to go back, which he did when the vessels were 
200 feet apart. 

The position of the captain of the Croker seems to be this: That 
he stopped 600 or 700 feet away from the Alaska, to allow the latter 
to cross his bow, although , the Croker had the right of way, but the 
Croker did not blow two whistles for that purpose. When the Alaska 
came from up under the tow she changed her course to starboard, 
and thereupon the Croker blew her one whistle, but the Alaska an- 
swered with two ; whereupon the Croker, who had been stopped: in 
the water, blew alarm whistles and reversed. It is not understood 
how such navigation on the part of either vessel is defensible. When 
the Alaska agreed to the two signais, she should hâve tried to carry 
them out, and not leave the burden upon the Croker alone. What 
shé did do was to go -astern, as if she had given an alarm' whistle, 
which she did not, but should havè given when the fîrst signal was 
crossed. The Alaska's story îs that she gave two single whistles, 
received one from the Croker, then two from the Croker, and an- 
swered the two, although she was airéady going astern, as if in ex- 
pectation of colHsion, but gave' no alarm signal. The Croker had 
been swinging to starboard, and answered and obeyed the single 
whistle, but for some reason, probably on account of some change 
oi direction of the ferryboat, changed her own signal, inducing the 
Alaska to do the same, and in the confusion that followed the colli- 
sion resulted. 

The libelants should hâve decrees against both vessels, James 
O'Donnell for $150, ahiount of the physician's bill for services to his 
wife, which is the only item of expense proven by him, and Susan 
O'Donnell for the sum of $1,500. As between the two vessels, the 
damages and costs will be divided. 
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ÏHB THOMAS L. JAME& 

Plstrîct Court, ^. ,D. North Carolina. April 6, 1902.). 

1. Salvase— BœscuB of Stkanpsd Schooner— Compensation. 

The sehooner Thomas L. James, loaded yrlth lumber, was run afehore 
by the mastér "to save lif e" on the coast of : North Carolina. during a 
etorm, land stranded between, two bars in a position of «xtreme péril. 
She was regarded by ber master and mate as belng in an almost hope- 
less condition. Her rudder and soœe sails 'wére gone. She hàd 3 f eet 
of water in her hold, and whlle she drew 13 feet as loaded there was 
but 10% feet at the place of strahaiàg at ordinary high water. Libelants, 
10 in number, went on board, and there remained for 3 days, in a posi- 
tion of great péril, most of the crew belng slek, and the master aud 
mate baving been taken oit the flrst day. Libelants putuped out the 
vessel, and thrèw overboàrd the declt load, 122,000 feet, and with tlie 
assistance bf others floated the schoonei-, and brought her Into port 
with her. rèïnainiug cargo. They also âfterwards rafted .ind saved 
. 40,000 ifept ol the lumber Jettisonefl, about 60,000 more beîng saved by 
others. Thj^ sehooner and remalnirig cargo saved vvere of the value of 
$14,000. ■BéU, that libelants' servlcjEfl wëre of a high order of merit, and 
the others assisting In the salvage- àot belng before the court, and the 
atQOunts pald them not belng shp-wn, that libelants would be allowed 
for thelr services in salving the vessel and cargo on board ?1,0(X); that 
they wonld further be allowed one-thtrd the reasonable value of the 
lumber rafted and salved by them. subsequently.i 

a. Bamb-^Vaiub o? Salved Cargo— Pbivaïe Saj^e bt Ownbr op Vessel. 

A salé of lumber jettiSoned from a ship, ànd subsequently i-afted and 
salved; by others, by an agent of tlie ship, at prlvate sale and without 
advertisement does not flx its value for the puri)ose of determining the 
compensation to which the salvors are entitled. _ 

lîi Admiralty. Suit to recover for salvage services. 

W. D. Mclver, for libelants. 

A. D. Ward, for respondent and claimants. 

PURNELL, District Judge. On December 25, 1899, D. H. Ward, 
J. M. HOwland, Herman Kirkman* C. Kirkman, Lawrence Kirkman, 
A. W.: Pittman, Ab. Bellj E. H. Heady, L. A. Seawell, R. L. Smith, 
Geo. W. Smith, and W. A. Prince filed a libel for salvage services 
against the sehooner Thomas L. James, of Key Port, N. J., her tackle, 
apparel, furnitùrè, and cargo, on board and ashore. On January 15, 
1900, an answer was; filed. By consent, on the 26th day of April, 1900, 
the case was referred to a commissiotier to take the dépositions of 
sùch witnesses' as the parties niight produce, and their examination in 
writing and on oath return to the court on or before the isth day 
of July, 1900. By consent the cause was continued from time to time. 
The feport of thé commissioner was âled April: 23, 1901, and the cause 
set down for hearing, and continued from rtime to time, until the final 
hearing was had. On the 2ist day of March, 1902, both libelants and 

1 Salvage awards in fédéral courts, see note to The Lamington, 30 0. C. A. 
280. 
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respondent being represented by proctors. Upon such hearing and 
upon carèful examination of the proofs filed the following appepir and 
are held by the court to be the f acts : 

The schooner Thomas L. James, loaded with lumber, bound from 
Savannah, Ga., to Roundant, N. Y., was driven ashore and stranded 
on the new shoal near Bogue Inlet, N. C, on October 31, 1899. In 
the wreck report of the master, dated November 15, 1899, to the col- 
lecter of customs, in stating the cause of the casualty he says: 
"Vessel filling. Run. ashore to save life. Force of wind eighty miles 
an hour." The cargo consisted of 372,000 feet of lumber,— 122,000 
on deck and 250,000 in the hold. The deck load was mostly of heavy 
timbers, and the libelants threw oflE said deck load of lumber. It re- 
quired seven, eight, and sometimes ten men to get one pièce over- 
board. The ten libelants first named began work on Saturday, and 
remained aboard and by the vessel until and during Monday following, 
working the pumps, throwing overboard timbers upon each succeeding 
flood tide, and rafting the same between tides. Most of the crew were 
sick. Those who could assisted. The inflowing tide carried the lum- 
ber thrown overboard insidfe the banks, and down the adjacent sound 
waters, where, with boats, it was gathered together and floated to 
safe places on the mainland. Said first-named ten libelants rafted two 
rafts, containing about 40,000 feet of lumber, which they guided to 
safe harbor, and continued for 30 days thereafter to care for and watch. 
lyibelants R. L. and Jas. Smith gathered together of the said cargo 
thrown overboard and floating as aforesaid another raft of about 
12,000 feet, and guarded the same until about the 30th day. A. W. 
Moore, W. W. Davis, and Elijah Kennedy were engaged two days in 
getting up the drifting lumber and cargo, and saved about 1,200 feet. 
The scow , schooner Little Jim, Capt. Saloame and two men, also 
Oliver Willis, with a mate and sharpie, saved and salved of said lumber 
about 3,700 feet. One hundred thousand feet of the deck load was 
saved. When libelants, the ten fîrst named, spoken of herein as thfr 
"ten," went aboard the vessel, the water was beating upon her deeks. 
She was lying on the starboard side of the channel. There was from 
2 to 6 feet of water on the starboard, and 7 to 11 on her port side, ac- 
cording to the tide. High seas striking her on the port side washed 
up on the deck load. There was about 3 feet of water in the hold 
when she struck on the bar. The rudder was gone, also one of her 
sails. There was one bar on the outside, and one bar on the inside, 
and the vessgl was between them. There were breakers on the shoal. 
The tide at this point runs about 4 marine miles an hour. The vessel 
was drawing about 13 feet of water, and there was about ioj4 feet 
of water in the channel at ordinary high tide. With strong breezes 
from the seaward, the vessel would hâve gone to pièces. She came 
in on an extraordiçarily high tide, called a "storm tide." When libel- 
ants went to her the opinion was expressed by the captain and the 
mate that she had "broken her back on the reef, had knocked her bot- 
tom out," and when the pumps were tried by McGinn he was laugbed 
at. No bargain was made with libelants. The captain directed them 
to throw the deck load overboard, saying they should be well paid, 



5<38 115 FEDERAL tlEPÔRTEÉ; 

aiid tô leôk^ tè tbe^toîp-^and cargo for Compensation. THe fvfesseî was 
àîmoistJÎft • aîftéJpéfes ^ohlitlon. Shè was on the reéf just inside the 
point of the reef. She was drawing^ijior Ï3j4 feet of water when 
the averàgé' tidft was not oWr lo or 10^ feet. She was down by the 
head, and listèd apôrt on the sand, withôut protection by reason of 
being riear «the shoi-èy and without sdfRdent water on ordinary high 
tide to hâve ifldatèd. Her condition seems to hâve been considered 
hy both ;the çiâptain and mate' as desperatè. She was in extrême péril, 
and ther'ei'Wàà great personal risk in saving the cargo and vessel. By 
the efïortS -ûf the first na'med> ten libelants and others the vessel was 
lightenedj'fldatèdi and towed within the harb&r of Svsfaïisboro, where 
she was Wh«n ttbeled. Thè value of theproperty, ship, arid cargo actual- 
ly saved and îôèatéd in S'WâMsboro Harbôr Was $14,000, — ship, $10,000 ; 
cargo^; $4^000. Thëre is ho évidence as to'the amount of insurance 
on the -ship or cargo. Evidence on this question is studiously avoided 
and guardéd.''-Iiibelanits are men of srnâll means, and dbtained ad- 
vancementS'Oû their claiins 'in this behalf from Geo. W. Smith and 
A. M. Prince, whb say théy bought thé'clâittis.' There is no évidence 
of an assi^tnent.^ There are allegatioh^ in the pleadings ôf an agree- 
ment to arbitfate the matters-set forth in the libel, but it âppears from 
the testimôhy that said agreement and alleê«d' arbitration are for many 
rèasons vOid> and of no eiïect, and this was conceded in the argument. 
Thëre is alèo^ much testimony ofîfered totichîng an alleged receipt exe- 
cjited by- libëlants, in possession of respondents but not produced, 
AVhieh siiripty serves to'ênCumber the rècol-d, as it mùst hâve been 
known tÔ proctôrs and is heldby the' court to be incompétent, and èx- 
cepticms td âîl âuch testimonysustained. It cannot be corisidered. The 
redeîpt waS not produced oi'prdven to be lost. No proof is offered 
on this subjèét, but testiniony tending to show its cont'ëhts and pur- 
port was objefetéd to on the- heâring.^ L,ibéîants hâve not been paid 
for services r«rfdered in this behalf. Settîëments hâve been made with 
othër parties, iWWch it is nOt tiecessary to consider in this connection, 
sinee the claiM ôf the Ebelants is sepàrate and distinct and unaffected 
byiafly'Cofltfài:t others may ihkve mad'éi'by way of settlement. Such 
contraet or. sëttlêMent is good inter ^Jartes, but does not- afïect the 
claims of tibelantS; The dnly ëffëct of Such testimony aïid transactidns 
'■ wdùld feé as 'â gtAât' tt) aîd'^lthë ' cdurt în Stfiving at a f aip àdjustment of 
the claiiîls under eohsidèration. Claimants ask to bé âllowed to pây 
libëlanté'lhèamôtlliitJ'hét-étofdfe tëndereé, beihg ^25 péir cent, of what 
they say:'is à rèaisdriatiè'Vâluatîdh of thfe^dé'Cfe l'oad sàlved; about $2ido. 
It is cdncedëd iri the pleadings and îh thë argument, thàt the services 
renderëd èrititledthe libelants td salvage;' thé gist'of-'the contention 
being thàtit was not sali^age services ôf'a high dt-deH and that 25 
per cërit. of the deck load sàVed aiidédld by claimants' is reasonable 
competlëation. McGinn filëd a Hbel àgaitfét the '^ysèél and cargo in 
behalf ,ol'Mmself,hissteamë!f: (thé Nanfiiè iB.), and crew, to vvhich 
lib'elàilis' 'werë not parties. This libêl Wâs settled àftd" withdrawn 
on thè payment of $i,d90. -This proceeding is in nà''way binding on 
the libèlâtfts- hëreinj ând cati' in nd 'way affëct their claims. It is 
aliundé'thèif rights; '^mé of-'the lumbèr saved Was-sold by T. M. 
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Thomas, but this sale was irregular, and cannot be considered as a test 
of the value of such lumber. He was the agent of the claimants. 

The first argument prçssed by, proctor for respondents is that 
salvors cannot assign their daims for salvage, and if they do so the 
assignment does not carry with it the lien therefor. The authorities 
cited in the argument and brief ail refer to seamen's wages, and in 
considering this question the suprême court in The Resolute, i68 
U. S. 441, 18 Sup. Ct, 113, 42 L. Ed. 533, says: "A portion of the 
libelant's claim arises by assignment, and the authorities are almost 
equally divided upon the question whether such assignment carries 
tîie lien of the assignorto the assignée; obviously thèse are not juris- 
dîctional questions." .The district court, which allowed both the as- 
signment and lien, : was affirmed. The salvor ranks even seamen's 
wages incurred prior to the salvage services upon the gênerai prin- 
ciple that it tends tp the préservation of the res^ without which the 
seamen themselves might lose their security. For the same reason it 
is superior in dignity to claims for materials and supplies or the cargo's 
claim for gênerai average arising out of jettison on the voyage, when 
the vessel was subsequently wrecked. The admiralty guards with 
care ail assignments or trades made with those of whose interests it 
lias jurisdiction, for reasons which hâve been too often enumerated to 
require répétition, and will not permit hard bargains to be enforced 
against those who under stress or igriorance of the ways of those who 
may be found rnost ready to take advantage of their circumstances. 
Salvors are not àlways of the seaman class. Generally they are bet- 
ter versed in the ways of the landsman, and more crafty in business 
transactions. Their claims are highly favored. They are property 
possessing many of the incidents of choses in action, and there is no 
good reason why, by a properly drawn instrument in writing, a salvor 
should not be able td assign his claim and the lien which the law gives 
him therefor. Were this a question in the cause, the court would 
foUow the decisipns to this effect. But there was no assignment. 
Libelants obtained advancements, and even thèse will be protected 
when made in good faith. Courts of admiralty administer natural 
justice and equity. 

It may,be hère remarked that the course of respondents, as shown 
in the dépositions and in the pleadings, do not commend themselves to 
a court of admiralty, which does not countenance such hardships and 
tricks as seem to hâve been attempted on the libelants in this cause. 
The transactions as disclosed in the record seem to be a succession 
of attempts to impose hardships on the libelants which a court of ad- 
miralty will prevent when its jurisdiction is invoked. 

Libelants are lunibermen, boatmen, fishermen, and sailors familiar 
with the coast, its tides, winds, and dangers, and the labor in which 
they were engaged. In that locality, "as uncertain as the wind" is 
full of meaning, and not a sentimental simile. That the wind did not 
veer to the east or southeast was fortunate for them, the ship, and 
the cargo. Had it done so ail, at least much, would hâve been lost. 
It was a danger well understood, and, being so recognized; hard work 
was necessary. There was no coaiplaint they did not do their full 
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dti^, ând rib'^ttempt to îïiînimi^e thé sêlrvices rendered, until after the 
ship ivaâ siâfâv ttiWed iri â àriug hartor, and ail danger had passed. 
Théîl thefe 'wàs; il^ûch talk about wJiâ't ciëti could havè been hired for 
by the day dfttottr arid àttempts tb fi^xi tlie compensation. But there 
wefe hp othef men itt the wrèck. ' The need of them was pressing, 
and thé change of tohe tôwards the tari men was an apt illustration 
of the fâiiiilîar couplet of the sickness bf his Satanic Majesty, when he 
would feign'hâve agsumed saintly ways, but upori restoration "devil 
of a saint Was he." Salvage does tiot dépend on cohtract, — springs 
from no duty. In thé case at bar there was no contr?ict. Under such 
circumstancë^ it is based upon pubïic poliçy. The salvor who rescues 
a ship or car^d from the gtasp of the sék, wihd, and wave need prove 
no bargain'With the bwher or màster. He is paid by the court, not 
merely for thé Value of his 'timé and labor in the spécial case, but a 
bounty in addition, that hè fflây be encburaged to do the like again. 
"If the property of an individUal 'oh land be .èxposéd to the greatest 
péril, and bè sa'^écl by thè yoluhtary exertîohs of any person whatever, 
if valuablé gbod$ be tescue'd from a hbuiSe in flames, at thé imminent 
hazard of hfe by. thé salvor, nç. renjtinération in the shape'of salvage 
is allowed. Thé act is highly ihéritoribus, and the service asgreat as 
if rendered at séà, and yét thç élairri of salyage could nbt, pérhaps, 
be supporte^. Tt is certaînly îlot màdé. Let precisely the same serv- 
ice, at precîsély the sanie hazàrd, be reiidéred af sea, and a very ample 
reward'will be'béstbwçd in thé courte of justice." Marshall, C. J., 
in The Blairëâ|^, 2 Crïi'nch, 240,' 2 L, Ed. 2p6; 

Ëeing fourided on sdtind public pçHcy, the admiralty ignores and 
disfégàrds any urtîair éettléttierifi whether ît bé by contract or pre^ 
tended arbitra^tîbn; ' . Déalîhgs with sàlvor^,' as with seameh, to be up- 
héldj'must appearto'bejllst,opén,,aftd équitable, ànd the; burden ôf 
showîng that thèy Ire So ïs on thé représentatives of thé vessel or 
property savédj ■^hether qwher^, instirers, or in any othei^ ' capacity. 
Thé'àward is cbriti-olled b^ rio gênerai rule, but is goverhed by the 
circurttStancés of eàCh .partîcular base. . 

Thé services reiidei'ed by the fîrst-nâmed ten libelants, in operating 
the pumps to free the vessel in her pr^carious condition of.the water in 
the hold, and thrdwing the déék ibad of lumber overboard, were 
services essentially to the ship, àiid fof thèse services they are entitled 
primarily to a lien pri the vessel and cargO' aboard, and, secondarily, 
to a lien on the câfgo thrown overboard. The pumping donc after 
she was towed înto port, and for which they were paid small amounts, 
was not, strictly speaking, a salvage service, but it was a service to the 
ship. Rafting the lumber flotsam ând mooring in safety on the stage 
of the'tide whén'work aboard ship cbiild not bé done, while it kept 
them constantly engaged, was strictly a salvage service rendered to 
the cargo, for which they hâve a liéh on the lumber salved primarily. 
As to the first clairq., the salvage services to the ship, it is'difficult to 
make à per cent.ôir eVen an averatgé allowance; for others were en- 
gaged who are nbt parties to this proceeding, and who hâve been paid 
and satisfied under another proceeding, of which the court knows 
nothing except incidentally. Were ail such parties represented, the 
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court would be înclined to allow ail at least 25, and possibly 33, per 
cent, of the property salved, the vessel and cargo on boaird. But this 
it will readily be seen would be impracticable, since master, owners, 
and other salvors hâve made settlements, and the latter are not before 
the court. The award must therefore, of necessity, be in a lump sum. 
Considering the condition of the vessel, stranded, and in the opinion of 
those most interested and best informed, the master and mate, a hope- 
less wreck, on the beach, without sufficient water to float her, rudder 
gone, some of the sails gorie, her bottom knocked out, "back broken," 
the crew sick and worn out from labors in a gale through which they 
had passed, and by which they had been forced to make land "to save 
life," on a sparsely settled coast, with shifting sandbars, there to-day 
and gone to-morrow, in a position where an easterly or southeasterly 
wind would cause her destruction ; considering the property saved by 
the efforts of the salvors, — ail of them, — a third of the value of the 
property saved would not be excessive as a reward for salvage services 
rendered under such circumstances. Was there no danger to the ten 
who remained aboard, working day and night, as the waves and wind 
permitted ? It is in évidence that to fall overboard was to be drowned. 
In the event of an adverse wind, there was no way for the salvors to 
get ashore. The master and matç were taken ofï by the steamer 
Nannie B. the first day, and the évidence does not show when either 
returned, or, if they reiturned, how long they remained. It is not 
creditable to parties whose property has been saved from such dan- 
gers to belittle the services of those who would "lend a hand,"— risk 
the dangers, — when the master and his rnate seemed to be without 
hope. If nothing was saved, the salvors got nothing. They assumed 
the risk, faced the dangers, and should be rewarded accordingly. 
Their services were as yaluable and efifective and attended with more 
danger to themselves than those rendered by Capt. McGinn and his 
crew of the steamer Nannie B., who could go into port at night or in 
case of storm or as occasion reqiiired. True, had this claim been in- 
volved, the value of the steamer and other facts would hâve been con- 
sidered, as in The Penobscot (D. C.) 103 Fed. 205 ; Id., 45 C. C. A. 
372, lois Fed. 419; but it is not involved in this proceeding. By set- 
tlement, this steamer and crew were paid $1,000. Why not at leatt 
this amount to the salvors? 

Considering ail the circumstances above reçited, the value of the 
property salved, the dangers attendant thereon, and the meritorious 
services rendered by the ten salvors first named in the libel, D. H. 
Ward, J. M. Howland, Herman Kirkman, C. Kirkman, Lawrence 
Kirkman, A. W. Pittman, Ab. Bell, E. H. Heady, L. A. Seawell, and 
R. L. Smith, it is considered, ordered, and adjudged that they be and 
are herebyallowed $1,000, or $100 each, for salvage services rendered 
the schooner Thomas L,. James, and the cargo aboard, in the hold, and 
saved. The service in rafting and watching the lumber, as has been 
said, is not salvage of as high order as that rendered the ship. A part 
of this service was rendered during the time, and enters into the award 
hereinafter made; but after the said salvage services were rendered 
the ten salvors were engaged for 30 days in rafting, mooring, an(^ 
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wàtcllîng'lfîrëlùrnber. In this way'they sàved 40,000 feet. This lùm- 
ber was s6ia*>% an employé ofthe vessel or the owners thereof, — 
a Màn' whosé riamé appears oii fespondents' stipulation. -As said by 
proctor for- libëlants referring to the pretended arbitration, it was a 
sale "by the bo'at and for the boat:-' It can therefore furnish no test 
as to the vôiàe of the said lumben It is in évidence that the lumber 
salved wàs or would hâve béèn worth $25 in New York, and the 
freight is $6 per 1,000, and there are always sailing vessels ready to 
take a cargo to New York. The freight wôuld hâve been less, possi- 
bly the markët not so good, at Norfolk, Va., or Baltimore, Md. And 
there is a iiiarket at New Bern' t>r Elizabeth City, in this district, 
for lumber, the voyage to eithèr ôf'which ports is safe, being by inland 
waterwâys, as it îs to Norfolk; Large quantifies of lumber are 
shipped frbfti both ports. There is no évidence of the price of this 
grade 6f lumber ât either port, except New York; but taking this as 
a basis, and allowing a libéral discount for handling and freight, $12 
per 1,000 should be about thé price of such lumber at Swansboro. 
One hundred thousand feet of the deck load is admitted to hâve been 
sold for $938. This sale, as has been Seen, was no test. It was with- 
o'ut advertisehiëht or other ificîdents of a'fair sale. A fair compensa- 
tion shoùld be allowed for this sèi"viee on 100,000 feet saved, at $12 
per 1,000 feet, $1,200. One t-hird bf this stim, $400, libelants should be 
allowed, and ife hereby fixëd as the compéii'sàitiôn bf ail those engaged 
in the service of saving the lumber adriît. Many so engaged are not 
parties to the libel, some haVe been paid, and of others the court has 
no information, and can deal only with claimants who are parties. 
The ten saved atld salved 40,000 feet of lumber, and are hereby ad- 
judged to be entitled to $160 for such services, or $4 per 1,000. 

It is agreed R. L,. Smith and Jas; Smith, inentioned in the déposi- 
tions, mean the same persçti, R. L. Smithj libelant. It appears, not 
clearly, but sufficiently so, that this libelartf Saved and salved 12,000 
feét of lumber, and upon the basis esfablished wduld be entitled to 
$48 salvage. Mobre and Davis saved and salved 1,200 feet, and the 
crews of the Httle Jim and the sharpie Nellie Bly saved and salved 
3,700 feet,. bf said lumber, and are entitled to $14.80 salvage. The 
last named, Mbbre and Davis, and the crews of the two boats, are 
not parties to the libel, but it appears libelants G. W. Smith and A. M. 
Prince "bought out" the interest of thèse parties in the salved lumber 
aftér 30 days, and çontinued for some time to watch and care for it. 
This would gîve them a joint interest in the lumber; but, as before 
said,' there was no légal assignment of the interests. To collect the 
ambunts herein adjudgeçl to be due thèse parties, it would be neces- 
sàfy to make theiti parties to the proceeding pro forma, and then for 
therri to receipt for the sanle, or other parties do so under a formai 
power of attomey aùthorizing the collection and receipt. The same 
claim, is made by G. W. Sfnith and A. M. Prince as tb the interest of 
the t^ libelaiits in the luftibér, and the same course must be pursted 
in regard thereto ; but thé ten are parties. Smith and Prince will 
bé reimbursed out of the allowance for salvage with a libéral bonus 
for the advanceiîient, but cannot collect said amount, except jointly 



THE THOMAS L. JAMES. 573 

witl^i the ten libelants. The fractional division, which would, for a 
proper solution, require the abstraçt rules of algebra and differential 
calculus, and be as unintelligible to any of the parties concerned as 
calculations for tides and éclipses of the planets, the court does not 
propose to attempt. It has no place in the admiralty, as it would only 
serve, which has already been sufîîciently done, to further "muddy 
the waters." To' find one unknown quantity frequently puzzles the 
brain, but in this cause there are several unknown quantities. 

It is therefore now ordered, adjudged, and decreed that the sum of 
$i,ooo, $ioo each, be, and the same is hereby, awarded the ten first- 
named libelants, D. H. Ward, J. M. Howland, Herman Kirkman, 
C. Kirkman, Lawrence Kirkman, A. W. Pittman, Ab. Bell, E. H. 
Heady, L. A. Seawell, and R. L,. Smith, for services rendered the 
schooner Thomas L. James, and the cargo on board between-decks. 
It is further ordered, adjudged, and decreed that the sum of $i6o be, 
and the same is hereby, awarded the said ten libelants for salvage 
services rendered in saving the lumber thrown overboard. It is fur- 
ther ordered, adjudged, and decreed that the sum of $48 be, and the 
same is hereby, awarded the said R. L. Smith for salvage services 
rendered in saving the lumber thrown overboard. It is further or- 
dered, adjudged, and decreed that the sum of $19.60 be, and the 
same is hereby, allowed tp Moore and Davis and the crew of the 
Little Jim and Nellie Bly. ^s set fbrth in the opinion, said amounts 
to be paid, as set forth, to G. W. Smith and A. M. Prince, upon their 
fîling a power of attorney, as set out. It is further ordered, adjudged, 
and decreed that claimants (respondents) pay the cost of this proceed- 
ing, including the commissioner's biU of $171.15, for taking and report- 
ing the dépositions herein. It is further ordered that judgment be 
entered against the respondents (claimants) and thesureties on the 
stipulation, in accordance with this decree, for the sums hereinbefore 
mentioned, and in favor of the several parties named. 
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; BOARD OF TKADB ÔF OITY OF CHICAGO T. CyDBT/L OOMMISSIÔK! 

db/et al. 

(Clrcutt I Court, S. D. OMo. W. D. March 1, 1902.) 

^" ',';';,', ._ ■ ■ 'No,6;555. ' "'. ' 

BiicHATrafts— RjoHT ro Bnjoin TJsb of Quotations— Pkrmitting Illégal 
Tran^ctionS) , 

, The évidence on a motion; for a prelimlnary Injunctlon sbowed that 
thé gtéater part of the ttansactlons on the exchange of the Chicago Board 
éîTrsiàe, complalnant, were In futures, !n which, whlle ÏQ foi:m contracta 
for the sale and dellvery of conttmoditles In the future, It was not con- 
! téinplated by elthpf party that such commoditles would be actually 
, 1 , dçllvered or paldfor, but that the deal would be closed by the payment 
ordliBCërences'. In some form of settlemënt It was further shown that 
sïiieh facts were fully known to complainant's oflficers. Held, that such 
transactions wéFfe bucKet-shop deals, In violation ôt the lavrs of Illinois, 
and Illégal undei the statute of Ohio, »nd that complainant, knowingly 
permittlng the use of its ej^change by Its. members for such purpose, had 
no standing in a court of eq\iiij' v^hich ehtttléd It to an injunctlon against 
the usé bf the quota tlons madé' on là exChange by a concern cOnducting 
a buckët-Shop business In Oliio. 

In Equity. Oli -motion forupreliminary injunctiori. 

Henry S. Rôbbins and Thoftitôn M. Hiiifclç, for complàihant. 
Foraker, Oûtcalt, Granffer & Prior aïid Shay & Co|fah, for re- 
spondents. !, 

THOMPSON, District Judgf . Tté bilï states, în substance, that the 
cornf)ïainant ië a corporation otganized to mâintain a commercial ex- 
chaiigè; that it is maintainirlg sùch an exchangé; that the volume of 
its transactions iè sp large that it hàs becètne one bf the great grain 
and proviàion màrkèts of thèÛliited Staté^ that the qtlotations of the 
priées made in thèse transactions hâve becomé a spëcies of property 
of great value to the complainant; that complainant fumishes thèse 
quotations to the telegraph companies, who pay complainant large 
sums of money for the privilège of selling them to their customers; 
that they are so fumished to the telegraph companies under contracts 
by the terms of which the telegraph companies agrée that they will 
not knowingly sell or transmit the same, directly or indirectly, to any 
person, firm, or corporation conducting a bucket shop or other similar 
place where such quotations are used as a basis for bets or other 
illégal contracts based upon the fluctuations of the priées of commodi- 
ties dealt in on said exchange; that the défendant the O'Dell Com- 
mission Company conducts a bucket shop where complainant's quo- 
tations are used as the basis for bets on the fluctuations of the priées 
of commodities dealt in on complainant's exchange; that thèse quo- 
tations are obtained by the O'Dell Commission Company from the 
telegraph companies surreptitiously and by theft, or from persons who 
so obtain them; that the unauthorized use of thèse quotations by 
the O'Dell Commission Company, without their being obliged to 
pay complainant or the telegraph companies anything therefor, is 
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calculated to, and iq tîme wiU, ifnot entirely stopped or jprevented, 
destroy the value thçreof to cornplainant ; and the prayer of the 
bill, among other things, is that the O'Dell Commission Company 
be enjoined from receiving or using the.sé quotations. The O'Dell 
Commissiqn Company ànd its dfficers deny that they Conduct a bucket 
shop, or that they objtaih complainant's quotations surteptitiously or 
by theft, but do not deny that they are receiving and using the same, 
and admit "tliat neither bf them is paying either of said telegraph 
companies therefor," and admit "that if one person * * * be al- 
lowed to secure such quotations without the restrictions as to the 
use thereof which çonîplainant imposes * * * such person can, 
if he will and so desires, fumish them to ail the bucketshops * * * 
desiring them, and thus entirely defeat the efforts of cornplainant to 
prevent their use in bucket shops as the basis of their illégal transac- 
tions"; and they allège that thèse quotations hâve bècome public 
property, and that they are entitled to receive and use them, and that 
any refusai bf the telegraph companies to transmit them would be a' 
violation of the, interstaté commerce laws of the United States; and 
they fui^her allège that cornplainant conducts a bucket shop or keeps 
a place in its exchange hall wherein is conductéd and permitted the 
pretended buying and selling of grain, provisions, and other produce, 
either on margins or otherwise, without any intention of receiving 
or paying for the property so bought, or of delivering the property 
so sold, and that mucb the, larger part of its transactions are of this 
character; and that cpmpiaihant cannot hâve a property right in 
qviotatipns, founded in greater part on gambling transactions, nor àiiy 
équitable right to enjoin the use of such quotations by a rival in the 
bucket-shop business. The admissions of the pleadihgs and the 
évidence show conclusively that the O'Dell Commission Company is 
carrying,on a bucket-shop business, and that in furtherance thereof 
it reçèives and uses complainant's quotations, vi^ithout any authority 
therefor from the cornplainant or the telegraph companies, or from 
any one reprèsenting them or either of them, and without paying any- 
thing for the same tp the cornplainant or the telegraph companies, and 
that such an uhauthorized use bf said quotationé is destructive of the 
value thereof to complainants. 

Now, passing other questions, does the évidence show that the 
cornplainant keeps a bucket shop or place wherein is conductéd or per- 
mitted the pretended buying and selling of grain, provisions, or other 
produce, either on margins or otherwise, without any intention of re- 
ceiving or paying for the property so bought, or of delivering the 
property so sold? 

Its mefnbers, if acting in good faith, may buy and sell grain and 
other produce on its exchange for future delivery, and afterwards, be- 
fore the maturity of the contracts, may cancel the contracts and settle 
the transactions covered by them by paying and receiving the dififer- 
ences betwêenthe contract. priées and the market priées of the com- 
modities, as shown by complainaiit's quotations, on the day of settle- 
ment, withotit violating the laws of Illinois against bucket shopping, 
and the ïést of gOod faith is whether, when they buy and sell, they 
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intend to. rcceîve and pa^ fpLtbe ptoperty so b'oug!îï or to deliver 
the property so S0ld. H t^ie" apparent buying and séffing is a mère 
cpve|i:,for speculating o'nrthe fluctuations' of the market; it is bucket 
siiopping. The évidence" convtndngly shows that the larger part of 
the ,ti:ansactions, in grain 'aiïâ . other produce, on coiftiplainant's ex- 
change, are mère gambling transactions, conducted' by sûme of its 
nfiembers in violation of the laws of the state of ïllinois' agàitist bucket 
shops, and it remains td be cohâîd'ered whether the çomplàinant, 
the ^corporation ifself, condllcts or permits thèse illégal transactions 
upori the floor of its excha&e.' Complainant may not condiict thèse, 
transactions, but if, througn its ofHcers and agents,, it knows that 
they are conducted by somç of its members, and dàe^ not prevent such 
transactions, it must be deemed to permit the m. It permîts unless it 
prevents, and if it permits then it keeps a bucket shop, in violation of 
the laws of JUinqis, and it wi^l _not disçharge its duty to the public or 
e&cape criminaJ liability by rnèrely enacting rules pi:ohibiting such 
transactions. It must go a step further, and enforce its rules, and 
prevent ail such transactions within its knowledge. 

The président and a number of members and ex-members of the 
board of trade hâve testifjçd as tô the manner of coiiducting the busi- 
ness of the exchange. 

William S. Warren, président of thé complainant, and who is also 
the président and manager of Hulbert, Warren & Co»., a corporation 
doing a commission business^ on complainaftt's" éistcharige, was called 
as a witness by the défendants, and te^tified that Jli^ Company bought 
apd sold on the exchange about 200,000 bughels pf grain per day, of 
from 50,000,000 to ,65,000,000 bushels per year, fbf future deliVery, 
of which not |ess than 10 per cent, was delivered ; but afterwarcb, béing; 
called upon-to show from his books the amountS Ofhik sales and pur- 
chases and the deliveries therçunder for the year 1901, testified that 
his purchases aJone for that yeâr amounted to 75,440,000 bushëts, of 
V^hich there was delivered to him 3,145,000 busliels, leaving ùnde- 
livered 72,295,000 bushels ; -that the contracts covering the uridelivered 
grain were canceled, and the .'transactions represented by them were 
settled, before the day of delivery, by the partiel jp,^ying and feceiving 
the différence between the côntract priées and thë'market priées, as 
%hown by çpmplainant's qiiotatioqs, on the day pf settlement. Npw, 
it is faijrto, assume that h'ig saies wbuld equal his purchases, but, if they 
amounted to even JSb.OQô.qop bushels', it would make his total dealings 
in grain, fo.r 1901, 124,440,000 bushels, and if apb members of the 
1,803 members doijig business on complainant's éxchange also deâlt 
in grain to the amount of bnly 35,000,000 bushels each per vear it 
would- m^ke their tptal dealings 7,124,440,000 bushels, or more than 
iwice t\ié number pf bushels prpduced in the United 'States in that year, 

ThetÇpntracts for undelivefëd grain were canceled through a pro- 
çess of pffsetting pr "Hngiiig up," facilitated by the conveniences af- 
fprded,by the exchàrige clëâriiig house. .Section 6'of rule 22 of the 
rùles and régulations of cpmplaiiiant prqVidès: . 

"Sec. 6- In case It shallappear ttiatflie delivery of any outstapdlng trade 
or côntract between members of thé a,ssoclatlon may be gffset by some other 
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correspondlng trade or contract made by the parties wltb other members 
of tbe association, and the parties to such trade or contract, or thelr au- 
tliorized agents, consent to such offset, such trade or contract sball be 
deemed to bave beau settled, and any balance between the current market 
value of the property covered by such trade or contract and the several con- 
tract priées shall be due and payable immedlately by the party from wbom 
such balance may be due to the party entltled to recelve the same tnder bis 
contract ïhe current market value of the property contracted for shall be 
conspicuously posted, at a stated hour each day, under the direction of the 
board of direetors, in the exchange hall, and in the settlement room of the 
board, which posting shall serve as a basis for the adjustment of ail con- 
tracts settled, as herein provlded, on Uiat day. In order to facilitate the 
opération of this section, each member Is required to keep a settlement book 
in whleh shall be entered the names of parties with whom settlements hâve 
been made, and the dates and terms of the trades Included in such settle- 
ments, and the terms of such settlements, and the priées at vchlch the com- 
modities were originally sold or purchased, and the amounts due to or from 
him or them on each separate settlement, also the net amount due to or 
from him or them on ail settlements; and the board of direetors is hereby 
authorized to provlde a sultable office, wlth the necessary employés, to which 
members shall be required, at stated hours each day, t» make reports, show- 
Ing the net balance due to or from each member, as shovm by such settle- 
ment book, and also the gênerai balance due to or from him or them upon 
ail such settlements, each report to be accompanied with an acceptable 
check for the aggregate of balances, if any, due from him or them on the 
contracta so settled; whereupon, if said report is found to be correct as com- 
pared with other reports rendered him, the person in charge of said office 
shall, at a stated hour each day, pay to each of the parties maklng such re- 
ports any balances which he may bave collected, and which shall appear to 
be due to them by said reports, less such charges as shall be prescribed by 
the board of direetors as compensation for the service of said office." 

For the year 1900 the clearings amounted to $62,229,165.25, and the 
balances paid over by the clearing house were $23,821,284.05, as 
shown by the anual report of the board for that year. The report 
fumishes no statement of the cash transactions made on the exchange. 
The making, opération, and enforcement of thèse clearing house rules 
and régulations require a knowledge of the transactions which ought 
to disclose their true character. 

The process of "ringing up," as it is called, is described by Warren 
as follows : 

"Q. Is the manner of 'riuging up' deals there a regular course of busi- 
ness? A. Yes, sir. Q. Are those deals that are 'rung up' in the regular 
course of business settled by a mère payment of difCerences between the two 
priées of purchase and sale? A. They are settled by the payment of a dif- 
férence based on the settling price of the day. • • • [Where the '*' is 
used, It is to indicate omissions.] Q. What does he flx the settling price 
from? A. The average market price of the day. ♦ * • Q. How is it 
based upon the settling price? A. Through the clearing house. * * * Q. 
That is right Now, how Is it done? A. It is done by the payment of a 
check for the balance or the receiving of a check. Q. The balance of what? 
A- The balance that Is due or payable on the settlements of the day. * • * 
Q. Now, how are they — Just tell us how they are settled. A. Well, if I 
hâve bought of you 5,000 bushels of wheat for May delivery, and sold it to 
Mr. Bobbins, and Mr. Kobblns bas, in turn, sold it to you, we make an offset 
of those trades, and each one pays or receives, as the case may be, the dif- 
férence, based on the settling price of the day. Q. How do you arrive at the 
différence based on the settling price? A. I don't understand your question, 
Mr. Jenks. (Question read.) A. I will bave to get a pencil and paper and 
115 F.— 37 
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figure It ojii|. ;'•;♦' •'•;'&r.'ïériks: 'Q. No; dèscrlbe It so that thèse reporters 
ean Write It floWn. A. Wàrrèn has sold to Jenbs 5,000 bushels of wheat at 
79 cents. ! lènks has sold it to Robljihs at 79%. Robblns has sold it to 
Warren ât, |0, An offset Is made of those trades, and the différences are 
settled thpùù'èl? the clearing ho^se on the basls of a Settlihg prlce of , say, 
79%. Q,- Wfto says 79%? A. The Dôferd of teade. Q, Well, ail riglit. New, 
you send thiô clearing house sl»'é|it tô the clearing house the next morning, 
don't yoïlî; ^. Yes, sir. • * t Q, Well, then, I put in a clearing house 
sheet, àlid î Stete there is owing to nie how muchV A> $25.00. Q. Kobbins 
puts iii oïie,,ànft;Ue says theré Is owlng to hlm how much? A. $25.00. Q. 
You put In ohi^'.'tftat you owè how much? A. $50.00. Q. Whom to? A. The 
clearing hoUsè.' Q; Then ail three 'of us vrduld send in a clearing house 
sheet? A. "S^és, sfr. Q. Two of us would say that we claimed f rom the 
clearing bouse so much? A. Yes, sir. Q. What would those amounts of 
claim and débit arise from? A. From the différence in price in the pur- 
chases and sflles. Q. Now, I will suppose that you sold to me to-day 5,000 
t»ushels of w'Èeat for May delivery; I to-day sold to Mr. Robblns 5,000 
bushels of w'hèàt for May delivery; he to-day sells to you 5,000 bushels of 
Wheat for Mày delivery. Whèn is :that 'rung up' between us three? A. At 
any time between now and the Sàùi of May, — 31st of May. Q. You can 
'ring it up' to-m6rrow morning? À. Yes, sir. Q. And pay those différences, 
and recel ve theni through thé clearing house? A. Yes, sir. Q. Now, we 
three are membeirs of the board? A. Yes, sir. Q. Supposing that In that 
same transaction you had a customer, and say that customer is Mi". Whitney, 
who ordered you to sell 5,000 bushels of May wheat, wblch you sold to me. 
You hâve anothef customer, and we will say that that customer is Mr. Shea, 
who orders you W buy 5,000 bushels of wheat. Now, we will say that that 
transaction between you, me, and Mr. Robblns and yourself grew out of those 
two orders, and Mr. Whitney and Mr. Shea were not members of the board. 
^e will say that is to-day. To-mcfrrow Mr. Whitney orders you to buy that 
wheat whlch you hâve sold for him. What will you do? A. I would go on 
the market and buy It. Q. Then suppose that was the only transaction Mr. 
Whltneyhad with you, and he wantéd to get out and stay out; how would 
you close that up with him? A. I would render him an account of purchase 
and sale, and assume the contracta myself. Q. What contracts? A. The 
contracts for the purchase and sale that I had made on his order. Q. Where 
hâve you got any, in the case I clted? A. If I haven't thèse, I hâve others. 
Q. Hâve you? Now, we will suppose that Mr. Shea wants to close out his, 
and he orders you to buy In his wheat; what do you do? A. I go into 
tlie market and buy it. Q. And how do you close it out with him? A. In 
the same manner,. Q. The same manner as what? A, As I did with Mr. 
Whitney. Q. That is, if each one of them make money, as a profit on the 
différence between the purchase and sale price, you would glve each one of 
them your check? A. For the net proflt; yes, sir. Q. After taking out the 
commission and everything else? A. The war tax. Q. Now, suppose each 
of them lost money; what would you do? A. I would eoUect it of them, if 
I could. Q. Tes; ànd that that yoù collected would be the différence between 
the Ipurchase and sale price, deductlng the commission and the war tax? A. 
Adding the commission, in this case. Q. Well, adding the commission and 
war tax? À, Yes, sir. Q. Then, If, they had put up any margins to begin 
with, you would give them what was left of that, wouldn't you? A. Yes, sir. 
Q. Now, you Say that in both of thèse cases you hâve 'rung up' your deal 
on the board, mlnd you, by this set-ofC in the trade that you had with me, 
and I had with Robblns, and Robblns had with you; you hâve 'rung them 
up.' Now, you bave had only thèse two orders hère. You say that you still 
hâve got the contracts open, — one of purchase and one of sale? A. I did 
not say so. If I, did, I didn't understand the question. In the supposititious 
case whicli you hâve given, the wholé thlng— Q. The whole thing is ended? 
A. Yes, sir. Q.' Ànd we will say the Initial transaction was to-day, and the 
closlng out of thé whole business was to-morrow, and this deal was a pur- 
chase for May delivery; then that whole business will bave becn conducted 
from beglnnlng to end and settled on the mère différence in the market priée, 
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wouldn't It? A. Yes, sir. Q. And ail the members of the board conduct 
their business in the Same way, wliere the trades are the same as you hâve 
described; I mean where the customers give the same sort o£ orders, and 
you are able to malje the 'ring' in the same way? A. Bvery member of the 
board, Mr. Jenlcs? Q. l'es; ail of them who do that kind of business, do 
they do it in the same way? A. That is the gênerai course of business; yes, 
sir. * * * Q. Now, that trade between you and me, I hâve sold to you 
and hâve bought from you the same commodlty, for the same delivery, but 
at a différent priée, — one side of it is 75 cents, and the other side is 74 
cents; according to the practice over on the board, you and I may balance 
those two contracts, rriay we not? A. Yes, sir. Q. Without delivery cancel 
the contracts by goîng through the clearing bouse with our respective clear- 
ing house sheets, and one of us claiming from the other that one cent a 
bushel, and the other paylng the one cent a bushel through the clearing 
house. That would end the transaction between us, would it? A. Yes, sir. 
Q. And we settle those contracts upon the différence In the two priées,— 
one 75 cents and the other 74. That is right, Isn't It? A. You settle It on 
the différence In value of the two parcels of wheat. Q. And the value is 
fixed by the two priées? A. Yes, sir." 

Deliveries by notice are described by Warren as follows : 

"Q. Then this 7,000,000 and odd that you delivered by notice. Did those 
delivery notices start from your oifice? A. No, sir. Q. Did any of them stop 
with your office? A. Of the 7,000,000; no. Q. Do you know through how 
many difCerent hands those notices passed before they came to you, and 
before they stopped, after they were in your hands? A. I do not. Q. The 
7,000,000 that you say were delivered by notices, those transactions were 
settled up by you by merely paying or receivinê the différence in the pur- 
chase and sale price of the commodities, weren't they? A. Différences are 
adjusted between the values of the property at the purchase and sale priées. 
Q. Well, I don't see any différence; maybe you do. The différence in the 
two priées — the contract priées, the purchase and the contract price of sale— 
was ail that was paid or received by you in vrinding up those transactions, 
where the notices of delivery were given, weren't they? A. Yes, sir. Q. And 
those matters were put on the clearing house sheet, and passed through the 
clearing house, just the same as though the deals had beeu 'rung up,' were 
they not? A. Yes, sir." 

As to whether ail members do business in this way, Mr. Warren 
says : 

"Q. Mr. Warren, do you know how other members of the board of trade 
conduct their business at the pits and on the floor of the exchange î * * • 
A. I bave no Personal knowledge of the manner of any person's business 
exeept my own. Q. As président of the board of trade, you don't know 
how any other member of the board transacts or conducts his business 
which is transacted or conducted on the floor of the exchange room of the 
board of trade,— is that correct? A. I know he bas to do it according to the 
rules of the board of trade. • * • Mr. Jenks: Answer. A. I cannot 
answer that question in ail its détail. I may know In a gênerai way. No 
two flrms, perhaps, conduct their business exactly. In ail its minutiao and 
minute détails, in the matter of their accounts and everything of that sort, 
alike. Q. You haven't been asked that, hâve you? Mr. Warren, you are a 
man of a littlé extra intelligence. Now, if you do not understand the ques- 
tion that I put to you, just say so. Do you know how other members of 
the board of trade transact their business on the floor of the exchange 
room, and at the pits, in the business that they do transact there, and will 
you answer the question yes or no? A. Will you make it a little clearer what 
class of business you refer to? Q. That which they do at the pits, or on 
the floor of the exchange room, and at the same place where you transact 
your business? A. Well, I know, in gênerai ternis, how they do it; yes. 
Q. How? A. I know, in a gênerai way, how they do it; yes. Q. Do they 
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do It ta the saiûë' way yon hare descrlbed as the manner ta whlch you do 
your own buetaéss? * • • A. The only description I remember of having 
testlfled to were those hypothetical trades between you and myself. Is that 
what you hare référence to, Mr. Jenks? Mr. Jenks: Q. I want to know 
whether the other members of the board do thelr business In the same way 
that you dp your business at the plts? A. In a slmilar manner; yes. • • *" 

As to bucket shopping, Mr. Warreri says : 

"Q. Then you don't know what a 'bucket shop' Is, as that term Is used 
by the board of trade of the dty of Chicago in its rules? * * * A. Yes; 
I know. Mr. Jeiiks: Q. What Is Itî A. It is a place where dealings are 
had upon the fluctuations in the market prlce wlthout any bona fide trans- 
action. * • • Mr. Jenks: Q. In your meanlng, would It be a bona fide 
transaction If the parties did not Intend to receive or dellver, but did, as 
a matter of fact, settle on différences in the market priée? • * • A. 
If the parties did not intend to receive pr deliver, that says, does it? Mr. 
Jenks: Q. ïes. A. No; it would not. Q. But If they did intend to receive 
or deliver, and did then settle on the différence In the market prlce, that 
would be a bona fide transaction? A. Not in a bucket shop. Q. Not in a 
bucket shop? A. No, sir. Q. If parties dealt together, one contraeted with 
the other to buy 10,000 bushels of May wheat, and afterwards sold out that 
10,000 bushels of May wheat to the same person, and they settled botli con- 
tracts by payment of the différence to the market prlce, would that be a bona 
fide transaction, according to the rules of the board of trade? * • ♦ A. Yes. 

• * * Q. But If the same kind of eontract Is made anywhere else in, 
the purchase and sale of oommodities, and they 'ring up' the deals, and settle 
them by merely paylng the différences, Is that a bucket-shop transaction, 
according to your notion? • * * A. The same kind of transaction as 
what, for Instance? * * • Q. I mean, made anywhere away from the 
board of trade? A. You could not make the same kind of eontract away 
from the board of trade, because it would not be subject to the rules of the 
board of trade. Q. Do you deflne as bucket-shop deals such as are not 
made und« the rules of the board of trade? * * * A. Not necessarily. 
Mr. Jenks: Q. Well, if, as a matter of fact, a man kept a place, and he 
bought and sdld for future delivery, and 'rung up' those trades by merely 
settling the différence between the purchase and the sale prlce, according 
to your notion would that be a bucket-shop deal? * • * A. Yes, sir. 

• * * Mr. Jenks: Q. As a matter of fact, do you contend that the busi- 
ness of the members of the board and the board is increased when bucket 
shops are closed? • * * A. Yes, sir. Mr. .Tenks: Q. If the bucket shops 
are closed, is the business of the board of trade increased, because the 

, persons who deal at the bucket shops would deal on the board of trade, 
' through its members? A. Yes, sir. ♦ * *" 

As to the visible supply of grain in Chicago on December 2, 1901, 
Mr. Warren testified: 

"Q. Do you know what the visible supply of wheat In the city of Chicago was 
on the 2d day of thls month (December, 1901)? A. Approximately. Q. How 
much? A. About 10,000,000 bushels. Q. Do you know the supply of com in 
éleva tors In the city of Chicago on the 2d day of thls month? A. Approxi- 
mately. Q. How much? A. About 9,000,000 bushels. Q. Do you know 
the stipply of oats in Chicago on the same day? A. Approximately. Q. How 
much? A. About 2,000,000 bushels. • * • Q. You don't know how many 
bushels of No. 2 and No. 1 wheat there were In store? A. I know approxi^ 
mately how much No. 2 there. was. Q. How much No. 2? A. About 4,500,- 
000. Q. No. 2 wheat to the^ A. I beg your pardon. Contract wheat is what 
I meant to testify to. That includes No. 2 red winter and No. 1 northern 
sprlng. Q. There was about 4,000,000 bushels of that? A. I think 4,500,000 
bushels,— 4,500,000 to 5;0O0,O0O. Q. 4,500,000 to 5,000,000 bushels of wheat 
that would be dellverable under eontracts made on the board of trade hère? 
A. Yes, sir. • * • Q. But can you glve us an estimate of the quautlty 
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(wheat) that you dealt In for the December option? A. Yes; I will give 
you an estimate. Q. How mueh? A. Probably 5,000,000 bushels. Q. Oan 
you give us an estimate of the amount of corn that you dealt in for the 
December option; I mean your flrm or corporation? A. Probably 2,000,000 
or 3,000,000 bushels. Q. Did you deal in oats? A. Yes, sir. Q. About what 
quantity for the December option? A. Well, probably 1,000,000 or 1,500,000 
bushels. Q. For the December option how much wheat hâve you delivered 
up, — actually delivered and received pay for? A. I don't know. Q. Can you 
make an estimate of it? A. No, sir; I wouldn't make an estimate of it. Q. 
Or the corn? A. No, sir. Q. Or the oats 7 A. No. Q. Or that you hâve de- 
livered? A. It Is ail Included In the estimate for the entire year whieh 
I gave you. Q. Yes; ail that you hâve delivered has been done within a 
week, hasn't it,— this week? A. Yes, sir. Q. And you don't know how much 
it is? A. No, sir. Q. Hâve you delivered any? A. I think we hâve. Q. 
But you are not sure of that? A. I know we hâve received. I wouldn't 
testify that we hâve delivered. Q. What Is your best recollection as to 
whether you hâve delivered out anything? A. I think we hâve delivered out 
some wheat. Q. Do you know how much? A. No; I do not. Q. But you 
are not sure that you hâve delivered out wheat? A. No; I wouldn't swear 
to it" 

In relation to "hedging," Mr. Warren testified as follows : 

"Q. Do you ever make contracts for future delivery against that grain in 
the Chicago market? A. ïes, sir. Q. That is what is called 'hedging,' is it? 
A. Yes, sir. • * ♦ Mr. Robbins: Q. I wish you would describe thls ques- 
tion of 'hedging.' What class of 'hedging' you do, flrst? A. Well, I buy 
grain in the country and put it in store, and sell against it for future de- 
livery. Q. Where? A. On the board of trade. Q. Now, what happens when 
you get ready to move, — to sell that grain, part with it? A. Well, I move 
the grain in hère, and deliver it on the contracts. I may sell it to some 
one else hère, I may sell It to go In other directions, and when It Is so de- 
livered the contract is filled, or when so sold the contract covered by a pur- 
chase in the market. Q. What quantities in your business do you deliver 
on those 'hedging' contracts on the Chicago Board of Trade? A. Well, that 
is a very gênerai question. At times, we deliver considérable; other times, 
we deliver very llttle. Q. You sell where it Is to the best advantage to sell 
at the time you détermine to part with the grain? A. When May corn was 
at a great premium last spring, we delivered quite a large quantity of com 
on contracts in the country. * • * Q. An exporter of the commodity, 
who Intends to export it, and who makes a 'hedge' sale of It on the board 
of trade, does that 'hedge' sale stop him from exporting? A. No. * • * 
Q. How does he get out of that 'hedging' contract of sale? A. He buys it 
In. Q. Then how does he settle the two contracts, — ^the one of sale and 
the other of purchase? A. He may settle them by delivery; he may settle 
them by offset. Q. He has shipped off the stutt that he eontracted to sell? 
A. The man he buys of may deliver to him, and he wUl deliver it to the man 
he sold it to. Q. That is it? A. Yes, sir. Q. Is that the usual way that they 
close their 'hedging' contracts? A. It frequently happens that way. Q. Is 
that the usual way? A. It is not the usual way. Q. What per cent, of them 
are closed up In some other way? A. I wouldn't be able to testify on that. 
Q. What is the other way that you close them up in? A. Settling. Q. 
'Ringing' them up and paying the différence? A. Yes, sir. Q. Isn't that 
what the exporter calculâtes to do, if he makes a 'hedging' trade? A. I 
don't think he always knows what he will do when he makes the trade. Q. 
Are you an exporter? A. To a small extent. Q. When you export the stuff 
after you hâve made a sale of it on the board,— a 'hedging' sale,— you calcu- 
late to deliver the stuff that you export on that sale, do you? A. You mean 
the identical stuff? Q. Yes, sir. A. Certainly not. Q. Do you expect to 
buy that stufC in and 'ring It up'? A. I expect to buy it In; I don't expect 
to 'ring it up.' Q. You don't expect to? A. No, sir. Q. But you know, as a 
matter of fact, that in ninety-nine cases out of one hundred you do 'ring it 
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up,' don't you? A. 1 don't know that Q. Tou don't kno-w that? A. No, sir. 
Q. You dos kïiow tliat In nlnety-flve cases out of a hundted you do 'ring It 
Tip'? • A. I -Wotilâ sây In tbe riiajorlty of cases we do. Q. Càn you answer 
the question Jiist as -wellî A. I wouldh't swear to any spécifie per cent. 
Q. Would you swear tliat In nlnety per cent, of the casés you 'ring it up'? 
A. No; I would nOt Q. Would you swear In elglity-flve per cent, you 'ring 
it up'? A. "Wen, I sliould thlnk thàt would be a pretty fair average; I will 
take the chances on swearlng to that. * '' * Q. Now, just confine your- 
self to wheat. The mlller has got wheat 'Which he intends to manufacture 
Into flour, and he 'hedges' on the boai:d ôf trade by selling a like quanti ty 
of wheat. He manufactures the wïiéat that he has liito flour, ships the flour 
away, and sells it. Can he dellver that wheat on hls 'hedging' sale made 
on the board of trade? A. No. Q. How can he get out of that, then? A. 
Buy It In. Q. Thèn If he does buy It in, and he don't want the wheat, how 
does he 'ring up' the deal? A. He inay settle the deal by delivery; he may 
settle It by offset. Q. And 'ring,' and closlng through the clearing house? 
A. Yes, sir." 

As to cash sales, Mr. Warren testified as foUows : 

"Q. Are your deals in cash transactions usually made on the board of 
trade? A. Some of them. Q. Well, It is a small proportion of them, Isn't 
It; the cash transactions? A. Yes, sir; It Is less than our future deallngs. 
Q. No; a small proportion of the cash transactions that are made? A. Oh, 
we buy more cash grain in the couijtry than we do in Chicago; yes, sir. Q. 
"Thàt is what lamafter. You don't;; buy very much cash grain on the floor, 
dp you? A. Oh, ye buy considérable at times. ♦ * * Q. Where Is It 
done? A. It is ddne sornetirues In the same place that the future deallng 
is done; at other times, it la done down among the tables, in what we call 
the 'cash crowd.' , Q. Well, you hâve a place for the 'cash crowd.' It is 
very seldom done at the pits, isn't it? A. Rather seldom; yes. Q. Now, the 
niarkët for de^ling In futures on the floor of the exchange room opens at 
what liour? A, 9:30. Q. And the place for that is at the pit? A. Yes, sir. 
Q. TTie mârkçt fpr dealing In cash stnfCs opens at what hour? A. The car- 
lot market opens at about 11 o'clock, — half past eleven. Q. That is over 
by the tablés? A. Yes, sir. Round lots of cash grain are dealt In at any 
time of the day or evening, however. • * * Q. What I mean is this, Mr. 
Warren: that you are not at ail confined to the floor of the exchange room 
In buying cash orders? A; No, sir. Q. You buy those wherever you flnd 
them, — wherever you meet the man? A. Yes, sir. ♦ *. • Q- Is cash stufC 
— exclusively ç;aâh stuff— sought for lia the pIts, and trades made in It at the 
pits? A. Sometimes. Q. Very seldom? A. Rather seldom. Q. The pits 
are not for that purpose, are they? A. They are. Q. They are used generally 
for the transactions in futures? À. The greater part" 

W. E. McHenry, a member of the board of trade, and a broker aiid 
commission iperchant, who has been doing business on its exchange 
since 1867, testified that on one call he bought 5,300,000 bushels of 
wheat for future delivery ; and hè also testified, toïèpeat his language: 

"Q. Yes; for future delivery? A. I should say that, take my own busi- 
ness as a sample,^-of course, varylng a great deal under différent circum- 
stances,— ttiat abôut flve per cent, of the amount of property that I bave 
dèalt in upon the board of trade has been settled by the actual receipt and 
delivery of propcily. That would be about a fair estimate." 

And of the 5 per cent, only paî-t was actually delivered and paid for, 
the remainder beîng delivered by notice, and that 95 per cent, of his 
transactions were closed by settlements on "rings," through the clear- 
ing house ; and he also testified as follows : 

"Q. Hâve you any deals open for December wheat on the Ist day of 
December [1001]? A. Well, the Ist day was Sunday; better make it the 
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2d. Q. On the 2d day of December? A. Tes; I had 10,000 bushels coming 
and 10,000 bushels going. Q. Ont of the 500,000? A. Tes, sir. Q. What was 
done wlth that 10,000? A. That was delivered tô me, and I dellrered It out 
Q. But you did not pay for It? A. No, sir. Q. It w&a delivered to you by a 
notice. In the way you hâve described, and the notice was passed tlght over 
by you to somebody else? A. Yes, sir." 

In relation to the duty of the settlement clerks, Mr. McHenry testi- 
fied: 

"The Master: Q. Dlvide that into two parts: First, what are their duties? 
Answer that first A. Well, I wlU take my own settlement clerk as a sample. 
Mr. Jenks: Yes. A. Every day, at the close of the session, I give him my 
card for the transactions I hâve made durlng the day on the bought or sold 
side of that card. He takes that, and goes around among the other settllng 
clerks employed by other members of the board, and endeavors to settle my 
contracts, — ^get them ofC my book. Q.,How can he do that? A. There is 
a collection of thèse people that are employed by the members of the board, 
and they get together, and flnd out where people hâve property bought for 
a delivery or property sold for a delivery, and endeavor to make thèse set- 
tlements betweeh each other. Q. And ail of those settling clerks that meet 
there are employed by their employers for the same purpose, are they 
not? A. Yes, sir. Q. Now, they go over and ascertaln who has got this 
commodity bought and sold. What is the object of your clerk in belng there? 
Suppose you hâve made a sale on your card of a commodity; what do you 
want that clerk to flnd out? And what does he go there to flnd out? A. 
He goes there to find out to whom the party — Wait a moment; just a 
second. I will get this straight in my .head in just a moment He goes 
through to find out to whom people hâve property sold, and I hâve it sold 
to; to see— to ascertain — if I hâve it bought of somebody else that those 
people hâve it sold to, and thus make a 'ring,' if he possibly can, or a set- 
tlement. * • *" 

As to where it leaves the customer of the commission man, Mr. 
McHenry says: 

"Q. Now, we will suppose that ail those members of the board are com- 
mission men, and they are ail dealing for outside customers which they 
hâve; do they pay any attention to those outside customers, or their con- 
tracts, in 'ringlng up' those deals on the board, as between tbemselves? A. 
Not unless they hâve spécial directions from the customers not to 'ring up' 
or settle their contracts: otherwise than that, the customer is not paid any 
attention to whatever in the settlement of thèse trades. Q. Is it the nile 
and gênerai custom to 'ring up' thèse deals wherever they can, and caneel 
the contracts without référence to their customers at ail? A. Yes, sir. 
* • • Mr. Jenks: Q. Suppose a commission man has a customer who 
orders a purchase of 10,000 bushels of wheat to-day for May delivery, and 
he to-morrow orders that purchase closed out; what does the commission 
man do? A. He goes upon the board of trade and buys it flrst. Then he 
sells it, reporting the sale to the customer, making him out an account of 
purchase and sale, charging him the commission, government tax, and 
charging him up or crediting him with profit or loss, as the case may be, in 
the transaction. Q. Then,. if a customer to-day buys 10,000 bushels of May 
wheat at a priée, how can he get out of that transaction, if he wants to, 
to-morrow? A. By simply ordering his commission merchant to sell it. Q. 
And the commission merchant always does sell it under such cireumstances? 
A. TJnder such cireumstances; yes, sir." 

As to stop orders, he says: 

■ "Q. Mr. McHenry, I don't know whéther T asked you this yesterday. If 
I did, you will remember better than I. In receiving orders from your cus- 
tomers to buy 'or sell commoditles on the board of trade, are there sometimes, 
accompanying those orders, a stop order to limit the loss? Did I ask you 
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tbat yesterdayî • • • A. It occ«islQnally happens, but very rarely. Q. 
]VïT\en It does happen that a stop order accompanles the order o£ purchase 
W f Me. Is that order executed jùst the Same on the board of trade as it 
iroibl^ be If the steip order was not there? A. Yes, sir. Q. Then, when tho 
price flùctiifites so as to come to the stop order prtce, does It requlre any 
furthér dtrèctionB from the customer before the board o( trade man wUl 
close that transaction out on the floorî À. An order flUed under Instructions 
of that Und Is, and should be, closed as near the stop order price as possible. 
Q. And wlthout any further directions from the customerï A. Tes, sir. 

• • • Q. Now, between you and the customer, what Is done to end the 
whole business? A. Well, to anewer that question, I shall hâve to say some- 
thlng else. The Master: Proceed. A. For the simple reason that I mlght 
buy 5,000 bushels of wheat for John Brown to-day at 79 cents, for May de- 
llvery. He would tell me to stop that at 76 cents. Wheat did not reach 76 
cents to-day, but to-morrow morning it opens at 75% cents. It would then 
be my duty to close that contract ot his at the nearest to 76 cents that I 
could. He would then owe me a ha}t cent a bushel more than hls stop or 
order price. • * ♦ Mr. Jenks: Q. Now, suppose you did close it out as 
néar the stop-order price as you could; what else would be done in order to 
terminate the whole transaction between you and your customer? A. I 
would make up an account, purchase and sale, for 5,000 bushels of wheat 
bought for May delivery, at 79 cents, sold at 75%; that is, assuming, of 
course, that I could not stop it at 76. I would charge him with the loss, 
including the commission and govemment tax. Q. And the loss would be 
the différence in the two priées bought and sold? A. Yes, sir." 

As to bucket shops, he says : 

"Q. Isn't It a fact that if on the board of trade they had not an opportunlty 
of 'rlnging up' thelr deals, without the receipt and delivery of the property- 
and paying for it, that it would curtall the business of dealings there in 
futures or options? * • • A. 1 tiilnk I hâve already answered just now 
that it possibly might curtall the volume of business. ♦ • « Mr. Jenks: 
Q. Is there money enongh in the country to carry on the volume of busi- 
ness that is conducted on the board of trade in Chicago, If ail those dealings 
In futures should resuit in a delivery and payment for the commodlty? 

• • 'A. Well, sir; I can't answer that question intelligently. I hâve 
seen so much business done in this country, and in so many ways — Mr. 
Jenks: Q. Without any money at ail? A. Well, I don't know as to that; 
but I am not prepared to say absolutely that the business could not be 
done, and stiU I am very frank to say, as I bave stated before in my an- 
Bwers, that I hâve no doubt that if the business were conducted without 
thèse settlements, and without the commodltles, and under the présent rules, 
that it would be curtailed. Q. What would curtall it? A. First, a lack of 
absolute stocks on the board in Chicago, the actual property being hère. Q. 
The actual grain, you mean? A. The actual grain being her& » « » Mr. 
Jenks: Go on. A. Beeause, under the présent System, there is a large 
amount of property sold in Chicago that is in store ail througb the coun- 
try." 

As to "ring" settlements he says: 

"Q. Is there an object, in your business, to get those settlements made as 
soon as possible, that the deals may be "rung up'? A. Yes, sir. Q. You bave 
settlement clerks, whose business it is to see that ail deals on the board 
are closed by 'rlnging up,' as soon as a 'ring' can be made, haven't you? A. 
Yes, sir. • • •" 

As to "scalping" he says : 

"Q. What is 'scalping' business, Mr. McHenry? A. That is where a man, 
we wlU say, buy s or sells 6,000 bushels of wheat, and tries to get a qulck 
profit out of It, either one slde or the other. Q. How does he try to get a profit 
out of Itî A. He sells 5,000 bushels of wheat at 77, and he <^u buy It back 
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at 76%, he has made ?6.25. • • • Q. Is that klnd of business done on 
the floor of the exehange room of the board of trade? A. Oh, tUere are what 
aie known as 'scalpers' there. Q. Do they — A. I use that tenu in eontradis- 
tinction of a broker or commission merchant" 

He also states that after filling a government position he resumed 
business on June i, 1901, on the exchange, and bought for December 
delivery 500,000 bushels of wheat, and sold 500,000 bvishels of wheat 
for that delivery, showing his dealings in wheat for that delivery to be 
1,000,000 bushels, or about one-fifth of the visible supply of wheat in 
Chicago on the 2d day of that month deliverable on contracta under 
the rules of the board of trade. 

James E. Boyd, who, in 1891 and 1892 was the governor of Ne- 
braska, and who was formerly a member of the board of trade, testi- 
fied that he did a large business in grain on the exchange; that a 
small day's business would be half a million bushels, and that he had 
deaJt in as high as four or five millions of bushels a day, and he did 
not believe that in his business the actual deliveries reached half of 1 
per cent.; that 99 and over of his customers wanted to speculate in 
market priées ; and in relation to "hedging" he says : 

"Q. WlU you State what was the course of toaking 'hedgtng' deals by other 
people, so far as you know? A. Well, in the corn states — I will speak of 
corn particularly — there is a great deal of corn cribbed, and the parties who 
crib the corn usually sell it for May delivery, and thereby gain the benelit 
of the carrying charges and such things, between the cash prlce— the différ- 
ence in the cash prlce — and the différence on the May option. I haye known 
men to 'hedge' hundreds of thousands of bushels of corn in that way on the 
Chicago Board of Trade; but the demand for corn mlght be more urgent in 
the South, In Baltimore and St. Louis, and they would shlp that corn to St. 
Louis or Baltimore or Galveston, from our part of the country, and when 
they were ready to do that then they would close their 'hedging' deal on the 
Chicago Board of Trade." 

As to "scalping" he says: 

"Q. What is meant by the word 'scalp' on the Board of Trade of Chicago 7 
A. Well, sir; I take ît that a œan wants to make a llttle money, and close 
his trade ont after he makes a littls money, and not to receive or deliver 
the stuff at ail,— no Idea of that. • ■• * Q. In thèse 'scalping' deals, gov- 
ernor,— did you observe when those deals would be closed ont, wlth référence 
to the time of the original transactions? A. Some might be closed out in 
ten minutes, some in an hour, and some not for quite awhile, — for many days. 
Q. As a rule, were they generally closed out by 'scalpers' on the same day 
that the initial transaction was made? A. ïes, sir; I think so." 

William A. Crosby, a member of the board for 30 years, and who 
did a commission business on its exchange from 1877 to 1887, says 
there were about 250 members doing a commission business on the 
exchange. He is now employed by F. G. Logan & Co., and for 
three years had charge of their business on the Hoor of the exchange, 
but now manages their office. He says 99 per cent, of the deals of 
commission men are for future delivery, and that more than 95 per 
cent, are closed by "rings" through the clearing house; and as to 
"scalping" he says: 

"Q. Are the 'scalpers' members of the board of trade? A. WeU, It is a term 
that is likely applied— 'Scalping' is applied primarlly to members of the 
board who stand in the wheat plts, for instance, and trade for their own ac- 
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«>iin|s ^on sm^n pixrfltB and smaE losses, oa the fluctuations of the market 
Q. That là toisaï; leta take tire case bî 'scalplng,' and the 'scalper* Is operat- 
mg m May tmeèt; how doei hè coridtict bis 'scalplng' opérations? A. Well, 
the term 'siéal!^flS' Is appUed prlmarily tt( those traders Who stand In the pit 
and trade for an elghth or a slxteèitii' ^flt, or lesB, mkklng a rapld tum in 
the markel;,» Q.îÇttflfie ont ^ trade as soon' as they can get a small profit? 
A. Yes; or i Bta&ïi loes,— «s qulck In o'ne way as tne othier." 

And he fuf ther says that F. G. Logan & Co. havè a blackboard in 
their office! to display quotations for the convenience of customers, — 
to tell them what the market is. About 25 members of the board 
hâve blackboârds and tickers. F, G. Logan & Co.'s office is in the 
board of trade building. 

As to"hedging" he says: 

"Q. Ton spêak of 'hedglng.' Do you refer to the "hedglng' that comprises 
the class of transactions where persons who hold cash property — hold aad 
are earrylng cash property — exécute contracta upon the hoard of trade for 
future dellvery of the same qnaUty of the property they hâve for a future 
monthî A. Wéll, in a gênerai way, yes. My Idea of the correct condition 
of whlch thé term— to whlch the tenu— 'hedglnfe' appUes would be to people 
In other markets and In the country who bave elevators In the country, and 
they hâve cash grain In, thelr elevators, and they want to mlnlmize their 
risk In holding thàt grain, and they sell In some othér market for future 
dellvery, àgalnàt Ihe property that they are earrylng m thelr warehouse. I 
would not Gonslder the term 'hedglng' to àpply to warëbousemcn hère in Ohi- 
•Cttgo so much. Q. Do warehottsemen In Chicago resort to a slmllar practiee, 
when hàving property Or grain on hand to sell for a future month? A. Yes, 
sir. • • • 'Qv Sow much wheat bave you ever- dellvered on those 'hedg- 
lng' dealë éompaïed wlth the whole amotnt of deals that you hâve man- 
aged? A. Very IHstle. • • • Q. Well, do you thlnk It would amount to 
thrfee per cent.? A. No; I don't bellev« It would. • • * Q. Well, what 
I rnefen Is, does thé fact that he bas a 'hedglng' contraet on the board of 
tra^de hère prevent'hls shlpplng hls property to some other market, or selllng 
It to be shipped sbmewhere éJBéï A, Why, It doès not." 

Austin W. Wright, a member of the board of trade and a speculator 
on its exchange, says : 

'"<}. What 1» a, «peculator on the board of trade? A. Gne who buys or sells 
«tufl and Vi^'^lts, -fçc developments. * . • * Q. Can you glve us the per 
c^t. of the transactions, that resulted in dellvery to you and payment 
Xor ,the commodltyî; A, No,: 1 iCannot; I never paid,, for any stufC but three 
^tiine'?, I thlnk,— j-three or four tlmes. Q. "Three or four tlmesî A. Yes, sir. 
Q. ïn thirty yearaï A.' ïes, sir. • • • Q. At the tlme of transactions In 
%c^e Comn)p4^ti,^ on the flopr 6t the exchange room of the board of trade, 
wÏÏat wàs yoîjriirtentlon as io receivlng and paying for that StufC? • • • 
A. I had no intention of elther recéivlng ov paylng for it, unless it was to my 
edvantage.tojdo sa • • • Q. As à rule,; Is the market hlgher or lOwer on 
the board of trade than It Is anywhere else? A. The spéculative market Is 
ùsnàlly a littlè hlgher than it Isàt points of consumptlon." 

Walter Cbmitock, a mehiber of the board of trade and a commis- 
sion man théf é, says that only about 2 per cent, of the trades made on 
the exchange for future délivery resuit in deliveries. 

Lymaali- Kellogg is on the board, and stateà : 

"Q^ Wbât db yoii do now, and bow lôiaè''slnce you were In the recelvlng 
business and shlpplng business? A. Since I dropped that, I am 'scalplng.' 
Q, How Ipng ti^ce you .bave, dropped that? A. About ten years ago. Q. 
How long Éave you been^s/^alper'? A. About ten years. , Q. What to a 
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'scalper,' As known on tlie Chicago Board of Trade? A. Well, he buys and 
Bells grain for a small profit Q. For future dellveryî A. Tes, sir." 

The président of the board has told how he coixducts his business 
on the exchange, as a commission man, and that the other members 
who are brokers and commission men there conduct their business "in 
a similar manner," "in the same way," and that it is "the gênerai 
course of business," and he necessarily linows, therefore, that trans- 
actions in futures are the principal business of the exchange, and that 
cash transactions are comparatively small, and that of the trans- 
actions in futures 85 per cent., according to his statement, or 98 
per cent., according to the weight of the testimony, are settled be- 
fore the day of delivery by the parties paying and receiving the 
différence between the contract priées and the market priées, as shown 
by the board quotations, on the day of settlement; and, further, that 
the assumed quantities of the commodities which are represented to be 
the subjects of thèse transactions exceed the entire production of such 
commodities in the United States ; and he knows that it is contrary to 
human expérience that ail or more than a small per cent, of such deal- 
ings could hâve been entered into with a bona fîde intention to receive 
and pay for the commodities bought or to deliver the commodities 
sold ; and the testimony justifies the belief that a large part of the de- 
liveries actually made were not contemplated by the parties when the 
deals were made, but grew out of subséquent conditions, which ren- 
dered actual deliveries désirable or acceptable to one or ail of the 
parties. The évidence ofifered in support of the bona fides of thèse 
contracts, fairly considered, goes no further than to show that the 
dealers believe that they may be required to deliver should the other 
party violate or repudiate the common understanding that the deals 
may be "rung up" and settled by I>aying the différence in priées. And 
he knows that "stop orders" and "scalping" transactions are, in their 
nature, inconsistent with and exclude the intention of delivery; the 
one requiring the closing of the deal by the payment of the différence 
in priées when the market price reaches a given figure, and the other 
requiring the same thing in a short time, or as soon as the fluctuations 
of the market show a small gain or loss. And he knows that as a 
rule the "hedging" deal is made by one who at the time has the com- 
modity on hand, and who makes the deal to cover possible losses, and 
the expense of carrying and delivering the commodity, when it is 
actually sold, whether at home or abroaa, and who settles the pretend- 
ed sale or deal on the exchange by a pretended purchase or deal there, 
and the payment or receipt of the différence between the priées. The 
"hedging" deal usually is an appeal to chance for indemnity against the 
expenses and possible losses of an actual transaction. He knows, toc, 
that actual deliveries are made by the transfer of warehouse receipts 
and the payment of the price of the thing sold, and not by a mère no- 
tice of an intention to deliver, which is passed from hand to hand, 
through a "ring," in which ail deals except the last one are settled by 
the payment of the dififerences in priées. And his knowledge of thèse 
things must be imputed to the complainant, whose chief ofEcer and 
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agent Ke Is, cKargeid with the duty of enforcing îts ruiés an3 regtil** 
tions, and of conducting its business and managing its afïairs, in ac- 
cordançe with the law of the land. 

The court iinâs, therefore, upon thei évidence submitted, that the 
greater part of the dealings in futures on complainant's exchange are 
bucket-shop transactions, and that they are pemiitted by corn- 
plainant in violation of the laws of Illinois. It is suggested, however, 
that the public good \vill be beat served by suppressing the smaller 
bucket shops, even upon the application of the complainant ; and 
référence is made to 2 Pom. Eq. Jur. § 941, where it is said that, "in 
compliance with the demand of a high public policy, equity may aid a 
party equally guilty with his opponent." But the situation hère does 
not cail for the application of that doctrine. The bucket shops are 
the offspring of the Chicago Board of Trade and kindred organiza- 
tions, to which they still look for sustenance and life, and they can only 
be effectually suppressed by striking at the root of the evil. When 
this species of gambling on the commercial and stock exchanges of 
the country ceases, the bucket shops will disappear, and not before. 

Many applications hâve been made by the bucket shops to enjoin 
complainant from depriving them of its quotations, and such applica- 
tions hâve uniformly been reîused, upon the ground that courts of 
equity will not lend their aid to carry on an illégal business, nor will 
they lend their aid to the complainant to maintain a place where 
bucket shopping is permitted in violation of the laws of Illinois and 
Ohio. 

The application, therefore, of the complainant for a preliminary 
mjunction will be denied. 



In re POOLING FEEIGHTS. 
(Blstrict Court, W. D. Tennessee, W, D. May M, 1902.J 

1. ISTEBSTATB COHUSBOE— CABRIEB8 — INDICTMBNT. 

Where a carrier Is a corporation, not only the carrier itself, hnt the 
officers Indlvldually, are subject to Indlctment for violation of the Inter- 
state commerce act of February 4, 1887. 

8. Samb— Pooi.iMa. 

Under Act Oong. Feb. 4, 1887, S 5, forblddlng the pooUng of frelghts 
or the division of eamlngs by eompetlng railroads, elther a distribution 
of property offered for transportation àmong différent and eompetlng 
railroads ta proportions and on percentages previously agreed upon, or 
a money pool, whereby the aggregate or net proceeds of certain différ- 
ent and compettag railroads are divided among them, is probibited. 

& Samb. 

Any arrangement oral or otherwlse, or combinatlon, whIch has for Ita 
purpose and eventuates In the pooUng of freights of différent and eom- 
petlng railroads, Is wlthin the prohibition of the Interstate commerce 
act 

*. Samb — Ihmunitt to Witnbss. 

Act C!ong. Feb. 11, 1893, grantlng Immunlty to any witneas for any of- 
fense conceimlng -which he has glven testlmony before the Interstate com- 
merce coihmlsslon is conflned to the witness personally, and cannot b«» 
ext«nded to taclude a corporation which be représenta. 
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HAMMOND, J. Section 5 of the act to regulate commerce, ap- 
proved February 4, 1887, forbids the pooling of freights and division 
of earnings by competing railroads in language as follows : 

"That it shall be unlawful for any eommon carrier subject to the provi- 
sions of thls act to enter into any contract, agreement, or combination wlth 
any other eommon carrier or carriers for the pooling of freights of différent 
and competing railroads, or to dlvide between them the aggregate or net 
proeeeds of the earnings of such railroads, or any portion thereof ; and in 
any case of an agreement for the pooling of freights as aforesaid, each day 
of Its continuance shall be deemed a separate offense." 

The word "pool" is deiîned in the Centiiry Dictionary as follows : 

"Pool (noun): A combination intended by concert of action to malie or 
control changes In market rates. * • • A combination of the interests 
of several otherwlse competing parties, such as rival transportatlon Unes, 
in which ail talîe eommon ground as regards the public, and distrlbute the 
profits of the business among themselves equally or according to spécial 
agreement. In thls sensé pooling is a System of reconciling contlicting In- 
terests and of obviating compétition, by which the several competing parties 
or companies throw thelr revenue into one eommon fund, which is then 
dlvided or redistributed among the members of the pool on a basis of per- 
centage or proportions previously agreed upon or determined by arbitration. 

"Pool (verb): To put into one eommon fund or stociî for the purpose of 
dividing or redistributing in certain proportions; make into a eommon fund; 
as to pool interests. 

"(Ex.). The eommon method of accompllshing thls [dividing the tariff 
between competing Unes] is to pool the receipts, and to redistribute them 
on percentages based upon expérience and decided by an arbitrator." 

The statute contemplâtes two methods of pooling, both of which are 
prohibited : First, a physical pool, which means a distribution by the 
carriers of property ofïered for transportation among difïerent and 
competing railroads in proportions and on percentages previously 
agreed upon; and, secondly, a money pool, which is described best 
in the language of the statute, "to divide between them [différent and 
competing railroads] the aggregate or net proeeeds of the earnings of 
such railroads, or any portion thereof." By the language "any eom- 
mon carrier subject to the provisions of this act," as employed in sec- 
tion 5, Supra, is meant any railroad engaged in the transportation of 
passengers or property from one state or territory of the United States 
or the District of Columbia to another state or territory of the United 
States or the District of Columbia. Traffic carried only within the 
territorial limits of a state is not Interstate in character, and the 
instrumentality of its transportation is not subject to the provisions 
of the statute vrith respect to such traffic. If, from the évidence of 
witnesses the district attorney brings before your body, you find there 
is probable cause for believing that there exists within the jurisdiction 
of this court an agreement whereby traffic is or has been within the 
statutory period of two years divided by and among difïerent and com- 
peting lines of railroad, no matter in what proportions, then it will be 
your duty to return indictments against those who you hâve reason 
to believe are probably guilty. The statute provides for the indict- 
ment not only of the carrier itself, but also of the ofScers individually, 
where the carrier is a corporation, so that in such case both are indict- 
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able. The iagxeemënt for the division ,6î traffic need not necessarily 
be redutéd to "writing in order to constîtute an offense. Any arrange- 
ment, oral Or otherwise> or combînation, which lias for its purpose 
and eventaates in the pooling of freights of différent and competing 
railroad's, comes within the inhibition of the act to regulate commerce. 
In tliis connection the court charges you that no witness shall be 
excused ïrom testifying p^r producing documentary évidence in obé- 
dience to a subpœna duces tecum upon the ground or for the reason 
that his testimony might tend to ineriminate him, but, having so testi- 
fied, and in order tliat he might not be deprived of the immunity which 
the constitution vouchsafes him, the act déclares that he shall not be 
prosecuted for any offense of which he has given évidence. The act 
relating to testimony of witnesses in cases involving violation of the 
Interstate commerce law provides that : 

"No person shall be excused £rom attëndlng and testifying or from pro- 
ducing books, papers, tàrlïCs, contracts, agreements, and documents before 
the interstaté commerce commission, or in obédience to the subpœna of the 
commission, whether such subpœna be signed or issued by one or more 
eommissloners, or In any cause or proceedlng. crlminal or otherwise, based 
upon or growlng out of any alleged violation of the act of congress, entitled 
'An act to regulate commercé,' approved February f ourth, eighteen hundred 
and eighty-seven, or of any àmendment thereof , on the ground or for the 
reason that the testimony or évidence, documentary or otherwise, required 
of him may tend to crlminate him or subject him to a penalty or forfelture. 
But no person shall be prosecuted or subjeeted to âhy, penalty or forfelture 
for or on aecount of any transaction, matter, or thing concerning which he 
may testify or produce évidence, documentary or otherwise, before said 
commission or In obédience to its subpœna or the subpœna of elther of 
ihem, or In any such case or proceeding: provided, that no person so testify- 
ing shall be exempt from prosecutlon and punishment for perjury commltted 
In so testifying." 

You are also instructed that this act of February ii, 1893, does not 
grant immunity from indictment and prosecution to a corporation 
even though its officers or agents hâve been compelled to appear be- 
fore the grand jury and testify to facts which would tend to ineriminate 
it, or produce books and papers of the corporation bearing upon the 
offense of which it is charged. The immunity of the statuté is con- 
fined to the witness who gives his testimony, belbngs only to him 
personally, and cannot, in the nature of the thing, be extended to in- 
clude the corporation he represents. There is no vicarious immunity 
provided for by the statute, and therefore the corporation carrier can- 
not becoiMe immune through the grâce of the statutory pardon. 
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In re MOREIS. 

(District Court, E. D. Pennsylvanla. Aprll 18, 1902.) 

BANKBtrPTcy — DisMissAL op Involuntakt Pbtition — CouNSBi, Fbes and 
Damages. 

On dismissal of a pétition to hâve another adjudged an Involuntary 
baniirupt, the respondent Is entitled to costs, but tliere Is no provision 
in Bankr. Act 1898, autliorizing the allowance o£ counsel fées or 
damages, exeept section 3e, which applies only when respondent's prop- 
erty has been taljen eut of his possession. 

In Bankruptcy. On motion to disniiss pétition and for allowance of 
counsel fées and damages. 

Harry S. Hopper, Esq., for créditer. 

Abram S. Ashbridge, Jr., for alleged bankrupt. 

J. B. McPHERSON, District Judge. This pétition was filed by a 
single créditer, who averred that the creditors of the bankrupt were 
less than 12 in number. The bankrupt fîled an answer averring the 
existence ôf a larger number, and appending the list required by sec- 
tion 59, cl. e. Upon this answer the usual order was made, notifying 
the creditors that thëy might join in the pétition if they so desired. 
None having asked to join, it foUows that the motion to dismiss must 
prevail. 

I am asked also to make an order awarding costs to the bankrupt, 
together with counsel fées and damages. Undoubtedly the bankrupt 
is entitled to costs, but there is no provision in the act for the allow- 
ance of counsel fées or damages, exeept under section 3, cl. e, and this 
applies only when the bankrupt's property has been taken out of 
his possession. The subject has been fuUy considered by Judge 
Brown in the Southern district of New York in Re Ghiglione, i Am. 
Bankr. R. 580, 93 Fed. 186, and it would be superfluous to go over the 
ground again. I fully agrée with Judge Brown's reasoning and. con- 
clusions. 

An order may be entered dismissing the pétition, at the costs of the 
petitioning creditor. 
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WBIL et al. T. UNITED STATES. 

(Circuit Cîourt, S. D. New York. February 8, 1902.) 

No. 8.072. 

OCSTOMB DCTIBB— H1DB8 AND SkINS. 

An assessment of merchandlse comprlsing 11 baies of hldes and sklns 
mlxed together Indiscrimlnately, as "hldes of leather, raw," under Act 
July 34, 1897, par. 437, wlU be afflnned where, notwithstanding the ap- 
praiser's demand that the importers produce two baies besldes the sample 
baie, so as to enable hlm to satlsfy himself as to the relative proportion 
of hldes and sklns, they fall to do so, and fall to show that the other 
baies contaln the same proportion of hldes and sklns as the sample baie. 

Appeal by the importers from a décision of the board of gênerai 
appraisers which affirmed the assessment of duty by the coUector of 
customs upon the merchandise in question. 

Walter Bunn, for importers. 
Henry C. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge. The merchandise in question com- 
prised 11 baies of hides and skins mixed together indiscriminately, 
and which were assessed for duty as "hides of leather, raw," at 15 per 
cent, ad valorem, under paragraph 437 of the açt of July 24, 1897. 
The importers protested against this assessment, and claimed that 
the relative weight of skins and hides in the sample baie should be 
used to détermine the relative weight of the skins and hides in ail 
the other baies, and that the same should be classified accordingly. 
In accordance with the provisions of section 2901 of the Revised Stat- 
utes, the appraiser thereupon ordered two more baies to the public 
stores for «camination, in order to satisfy himself as to the propor- 
tion of skins and hides. The importer, however, failed to produce 
the baies, or any further évidence in regard to the same. There is no 
évidence that the other baies contained the same proportion of hides 
and skins as the sample baie ; and if it was not the duty under the 
statute, it was at least within the discrétion, of the appraiser, to order 
the prodiiction of other baies for examination. 

Inasmuch as the importers failed, in the first place, to properly 
identify the number of skins and hides, and hâve since failed to produce 
the required évidence, the décision of the board of appraisers is af- 
firmed. 
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MBXIOAN NAT. R. CO. v. SLATER et aL 

(Circuit Court of Appeals, Fifth Circuit AprU 22, 1902.) 

No. 1,0C3. 

1. WaoNOFni. Dœath — Right of Action undkr Mbxicaw Laws— Enfobce- 
UBNT IN Unitbd States. 

The statutes of Mexico giving a civil right of action to recover 
damages for wrongful death through négligence, although It bases 
such right of action on the fact that defendant's négligent acts or 
omissions constitute crimes, do not for that reason belong to the class 
of criminal laws whlch can be enforced only in the courts of the 
country where the offense was committed. 

8. Same— Jdhisdiction. 

The laws of Mexico glvlng a right of action to recover damages for 
a wrongful death occurrlng in that country are not conti-ary to the 
public pollcy of Texas, nor to natural Justice or good morals, nor is 
thelr enforcement In that state calculated to injure the state or Its 
citizens, and an action to enforce the right so given may be malntalned 
therein in a state or fédéral court having jurisdictlon of the parties, in 
whlch the establlshed forms of procédure are such that substantlal 
Justice can be done between the parties, i 

8. Etidbncb— Pboof of Law of Fobeign Codntry— Expert Testimony. 

In an action based on a statute of a foreign country, whlch must be 
proved, while the statute itself must ordinarily be proved by a duly 
authentlcated copy, the introduction of such copy does not render Inad- 
missible paroi testlmony of persons leamed in the law of such counti-y 
to prove the construction placed on the statute by Its courts or the 
unwritten law of the country aflfectlng the right of reeovery, to aid 
the court in correctly eonstrulng and applying the statute; and sucli 
testlmony is peculiarly appropriate and should be received where the 
statute Is wrltten In a foreign language, and the copy Introduced is a 
translation. 

4. WROTTGFni- Death — Right of Action undbr Mexican Laws— Enforce- 
meitt in Unitbd States. 

Under Hev. St Tex. 1895, art. 3027, in an action for wrongful death 
"the jury may give such damages as they may think proportioned to 
the injury resulting from such death, and the amount so recovered 
shall be dlvided among the persons entltled to the benefit of the action 
* • * in such shares as the jury shall flnd by thelr verdict." As con- 
strued by the courts of the state, while such damages are llmited to 
compensation for pecunlary loss, they are not conflned to such sum as 
can be exactly proved, but may include a further élément of damages 
where the person killed stood in the relation of husband, wlfe, or 
parent to the beneflciaries; also to be fixed by the jury in the exercise 
of "thelr own knowledge, expérience, and sensé of justice," and the 
right to such damages is not affected by the remarrlage of the surviving 
wlfe or husband. The statute also requlres that the rlghts of ail en- 
tltled to damages shall be determlned and settled In one action. Under 
the laws of Mexico the llablllty of the défendant in such case is 
llmited to tte fumishlng of a contlnulng support to the légal de- 
pendents of the deceased durlng the perlods of ttme that such support 
would hâve been due from him, and in the amounts that It would hâve 
been due, proportioned to his ability to give it and the necessities of 

1 See Death, vol. 15, Cent. Dlg. § 50. 

What law governs actions for death by wrongful act, see note to Burrell 
T. Fleming, 47 G. C. A. 606. 
115 F.— 38 
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those entltled to receive It, whlch questions are requlred to be de- 
termlned by the ;|udge. The recovery in such case is in the nature o£ 
alimony or peiftlén awardèd by thfe Court to eàch benéficiary, payable 
in montlaly installments, which cease in the case of a widow or 
daughters on theiriiWarriage, and lU; the caseï of ,sow on thelr attainlng 
majorlty. Held, that the rlght of recovery given by such laws, at least 
In a case where the wlfe and daughters of the deceased are beneflciaries, 
Is so dlssimilar to that given by the laws of Texas, and so incapable 
of enforcement through any procédure provided for trials at law by the 
statut'es of Texas or by the common law, with due regard to the rights 
of the défendant, that a circuit court of the United States in that state 
should décline juri«dlction of an action at law for its enforcement 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

Thls Vas an action by the défendants In error, Lena M. Slater, and 
William F. Slater, Jesse R. Slater, Annie E. Skter, and Henry G. Slater, 
minors, surviving wlfe and children of William H. Slater, deceased, against 
the Mexican National Hailroad Company (the plaintifC in error), to recover 
damages for the death of the deceased. The pétition is in the usual form 
untll It reaches the nlnth paragraph, and then it is in the words and figures 
following: 

"(9) Plaintiffs further allège that by the laws of Mexico whlch now exist 
and existed and were In force at the tlme and place of the happening of 
the klUIng of William H. Slater through the defendant's négligence as afore- 
said, they, the plaintiffs, hâve had the right of action against the défendant 
for thelr damages, and they say that the following were, and are now, the 
laws of Mexico applicable to this case, out of which tbe said right of action 
grew, and by virtue of whjeh the same now exists In the said republlc of 
Mexico, to wlt: 

"From the Fédéral Constitution of the Mexlean United States: 

" 'Art 72. Cîongress bas power: • • * (22) To enact laws goveming 
the gênerai Unes of communication, and governing postoffices and mails.' 

" 'Art. 97. The fédéral court has jurisdiction: (1) Of ail questions grow- 
Ing out of the exécution and application of the fédéral laws, except when 
the application of the law only affects Interests of ; individuals, in which 
case the local judges and tribunals of the state shall entertain jurisdiction.' 

"From the Penfil Code of Mexico: 

" 'Art 4. A crime is a volùntary Infraction of a, pénal law, doing that 
whlch It prohlbits, or neglecting to do that Tfvhlch It commands. 

" 'Art 5. A misdemeanor Is the lïifraction of poUee régulations or procla- 
mations and good go vernment. 

" 'Art 6. ïhere are Intentiôn^î crimes, and crimes resulting from neglect.' 

"'Art. 11. îïegligent criinés èxist: (1) Where an act is done, or a duty 
omitted, whlch, although lawfùl In itself, Is not so by reason of, its consé- 
quences, if the acCused falls tp provide against the conséquences, through 
négligence, ■W^ant of reflectloii or care, by not making proper investigations, 
by not taking necessary precaUtioijs or throiigh unskillfulness in any art or 
science, the iûo^ledge of which is necessary In order that the act done 
may not resuit iù In jury., Upsklllftilness is not punishable when he who 
does thé act doés pot prof esB the art or science necessary. to be known, and 
acts whén lilipeUed by thiè gr'âvity and urgency of the case. * * • (3) 
Where the question relates tp' an act whlch Is punishable solely by reason 
of the clrcumstances under' vfïiieli It Is done, pr by reason of a clrcumstance 
Personal to thé party aggrieTred; If the accùsed is Ignorant 'of such circum- 
stàiice, through not havlpg jprevlously made the Investigation which the 
duty of his profession or the Ilnportance of his case demahds.' 

"Pen. Code, ;bk. 2. 'OIvIl Llabtllty In Orlmlnal Matters': 

" 'Art. 301- The civil liabillty arlslng from an act or omission contrary 
to a pénal law consists In the obligation Imposed on the party llable, to 
make (1) restitution, (2) réparation, (3) Indemnizàtion, and (4) payment of 
Judiclal expenses.' 



MEXICAN NAT. E. CO. V. SLATER. 595 

"'Art. 304. Réparation comprehends: Payment of ail damages eaused to 
the injured party, his family or a third person for the violation of a right 
whleh is formai, existing and not simply possible, if such damages are 
actual, and arise directly aud immediately from the act or omission com- 
plained of, or tliere be a certainty that such act or omission must necessarily 
cause, a proximate and inévitable conséquence. 

"'Art. 305. Indemnization imports: The payment of damages, that is, 
of that vs^hlch the injured party fails to enjoy as a direct and immédiate 
conséquence of an act of omission by which a formai, existing and not 
merely possible right is attaclied, and for the value of the fruits of the tliing 
usurped and already consumed, in the cases in which the same should be 
done conformably with civil right 

" 'Art. 306. The condition requlred by the two preceding articles, that the 
damages and injuries should be actual, shall not prevent that the indemniza- 
tion of subséquent damages and injuries be exacted by a new suit, wbeu 
they shall hâve accrued; if they proceed directly from, and a necessary 
conséquence of, the same act or omission from which resulted the previous 
damages or Injuries. 

" 'Art. 307. The payment of judicial expenses solely embraces those abso- 
Intely necessary, which the injured party incurs for the purpose of investi- 
gating the act or omission which causes the criminal proceeding and to avail 
himself of his rights in such proceeding or in the civil suit. 

" 'Art 308. The civil responsibllity cannot be declared except at the in- 
stance of the party entltled to recover. 

" 'Art 309. The judges who adjudlcate upon the civil responsibllity shall 
be controlled by the provisions of this title, so far as its provisions extend; 
on other questions, they shall follow, according to the nature of the suit, 
the provisions of the civil or of the commercial laws which may be In etïect 
at the time of the happening of the act or omission causing the civil re- 
sponsibllity. 

" 'Art. 310. The right to civil responsibllity forms a part of the estate 
of a décèdent and descends to bis heirs and successors, provided It be not 
the case of the foUowing article, or that It arise from injury or defamation, 
and that, the ofCending person having been able in the life-time to bring 
his suit, he neither did so nor directed his heirs to sue; In such case the 
offense shall be understood as remitted. 

" 'Art. 311. The action to enforce civil responsibllity demanding support 
of a person guilty of homicide is personal, and belongs exclusively to the 
persons named at the end of article 318 as directly damaged. Oonsequently 
such action forms no part of the estate of the deceased, nor is it ex- 
tingulshed, although the latter pardon the offense in life.' 

" 'Art 318. The civil responsibllity that grows out of a homicide done 
without right (or justification) comprehends the payment of the indis- 
pensable expenses of the burial of the body, the expenses and necessary 
charges made for the cure of the deceased, the damages that the homicide 
causes to the property of the deceased, and of the support not only of the 
widow, descendants and ascendants of the deceased, who were being sup-. 
ported by him, he being under légal obligations to do so, but also to the 
posthumous descendants that he may leave. 

" 'Art 319. The obligation to furnish support shall last during ail the 
time that the deceased might bave lived if the homicide had not killed him, 
and that time shall be calculated by the judges according to the table at 
the end of this chapter, but taking into considération the state of the health 
of the deceased before the homicide was committed. As limitation of this 
rule the obligation shall cease: (1) At whatever time it shall not be 
absolutely necessary for the subsistence of those entltled to receive it. (2) 
When those beneficiaries get married. (3) When the minor children become 
of âge. (4) In any other case in which, according to law, the deceased, if 
alive, would not be requlred to continue the support. 

" 'Art. 320. In ordér to flx the amount which should be given as the 
measure of support the ability of the party responsible for the killing shall 
be taken into considération and the necessities and circumstances of the 
persons entltled to receive it' 
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*"Art| 325. • * • Table of mortality and expectancy of life: 

A 10 Corresponded 40.80 



15. 

20. 
25. 
30. 
35. 
40. 
45. 
50. 
55. 
60. 
65. 
70. 
75. 
80. 
85. 



37.40 

34.26 
31.34 

28.52 
25.72 
22.89 
20.05 
17.23 
14.51 
11.05 
0©.63 
07.58 
05.87 
04.60 
02.00' 



"Fédéral Civil Code, ehap. Iv: 

"'Art.205. The obligation to give support is reciprocal; lie that gives 
support bas at the same time the rlght to asic it. 

" 'Art. 206. Married people in addition to the gênerai obligation imposed 
by matrimony, hâve that of giving support in cases of divorce and others 
deslgnated by law. 

" *Art. 207. Fathers are obllged to support thelr chlldren. If It should be 
Impossible for parents to do so, or should they be unable to do so, the 
obligation falls upon other ascendants by both Unes of ascendancy who are 
nearest of kin. 

" 'Art. 208. The chlldren are obligea to give support to their parents. If 
It is Impossible for the chlldren to do so, or they are unable to do so, then 
those descendants next in kin are obliged to do so.' 

" 'Art. 211. The support comprehends eating, dress, habitation and as- 
sistance In case of sickness. 

" 'Art. 212. In regard to minor's support it comprehends In addition to the 
necessary expenses for the primary éducation of the party entitled to sup- 
port, and t» fumlsh him some calling, art or profession, honest and adéquate 
to his sex and Personal clrcumstances.' 

" 'Art. 214. The support should be proportloned accordlng to the abilities 
of those who hâve to give It, and the necessitles of those who bave to re- 
cel ve it' 

" 'Art. 220. The assurance of the support may conslst In a mortgage, bond 
or deposit of sufflcient amount to cover the support.' 

" 'Art. 225. The right to receive cannot be renounced nor is It an object 
of transfer or assignment' 

"Pen. Code, hk. 2: 

" 'Art 313. The judges who take cognizance of suit based upon civil re- 
sponslbility shall endeavor that the amount and terms of payment be fixed 
by agreement of the parties. Failing in this, the provisions of the following 
article shall be observed. * • *> 

" 'Art. 321. In cases of blows or wounds, from whlch the injured party 
does not remain crippled, lamed or deformed, he shall hâve the rlght that 
the responsible party pay ail his expenses of cure, the damage he may 
bave spffered, and that whlch he may fail to gain during the time whlch, 
in the opinion of compétent persons, he may not be able to do the work 
by whlch he subslsts. But It is essential that the inabllity to work should 
be the direct resuit of the wounds or blows, or be a cause whlch is the 
Immédiate effect of such blows or wounds. 

" 'Art. 322. If the inabllity of the injured party to dévote himself to his 
accustomed work be permanent from the moment In whlch he shall recover, 
and can properly dévote himself to other and différent work, whlch may be 
lucrative and appropriate to his éducation, habits, social position and 
physical constitution, the civil responslbility shall be reduced to paying him 
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the sum whlch his abillty to earn In bis new employment falls short of hîs 
daily earnings in his former occupation. 

" 'Art. 323. If the blows or wounds cause the loss of any member, not in- 
dispensable for worli, or the person wounded or struck remain otherwise 
crlppled, lame or deformed, by that eircumstance he shall hâve the right 
not only to the damages and injuries, but also to the sum which the judge 
may détermine as extraordinary Indemnity, considering the social position 
and ses of the person and part of the body remaining crlppled, lamed or 
deformed. 

" 'Art. 324. The gain which the injured party fails to earn during his in- 
ability to work shall be computed by multiplying the sum which he formerly 
eamed per day by the number of days of his disability. 

" 'Art. 325. The provisions of the foregoing articles for Computing the 
civil responsibility for wounds or blows shall be applied to ail other cases 
where, in the violation of a pénal law, a person may cause the illness of 
another, or may hâve plaeed him under a disability to work. 

" 'Art. 326. No person shall be charged upon a civil liability upon an act 
or omission contrary to a pénal law unless It be proven; that the party 
sought to be charged usurped the property of another; that without right 
he caused, by himself or by means of another, damages or injuries to the 
plalntiff; or that, the party sought to be charged being able to avoid the 
damages, they were caused by a person under his authority. 

" 'Art 327. Whenever any of the conditions of the preceding articles are 
established, the défendant shall be civilly liable, without regard to whether 
he be absolved or condemned to crlminal liability.' 

" 'Art. 330. In order that masters may be held civilly liable through their 
clerks and servants, according to the provisions of articles 326 and 327, it 
Is an indispensable condition that the act or omission of the clerks or 
servants causing the liability shall occur In the service for which they were 
employed. 

" 'Art. 331. Under the conditions of the preceding article, thoge liable are 
• * • railroad companles.* 

" 'Art. 363. Limitations: The varions actions by which civil responsibility 
may be demanded, or the exécution of a final judgment declaring that such 
responsibility bas been incurred by the accused may be asked sball be ex- 
tingulshed according to the terms and in the manner provided by the Civil 
Code of the Commercial Code, according to the nature of the demand and 
the subject-matter treated of. 

" 'Art 364. Amnesty shall not extinguish the civil responsibility, nor the 
actions to exact it, nor the légal rights which third persons may hâve ac- 
quired. Nevertheless, when the responsibility may not yet hâve been made 
effective, and the demand Is not for restitution, but for réparation of dam- 
ages, for Indemnity for injuries, or for the payment of judicial expenses, the 
guilty person shall remain free from such obligations only when it is so 
deelared in the amnesty and they are expressly left to the charge of the 
public treasury. 

" 'Art. 365. A pardon shall in no case extinguish civil responsibility nor 
the actions to enforce it, nor the légal rights which third persons may bave 
acquired. 

" 'Art 366. Limitation is interrupted by crlminal proceeding until final 
judgment is pronounced. This done the term of limitation commences to run 
anew.' 

"Transitory Law, Pen. Code: 

" 'Art. 26. Until it is determined In the new Code of Procédure what 
judges shall hâve jurisdiction and the mode of proceeding. In suits to en- 
force civil liability, tlie folio wing mies shall be observed: * ♦ • (5) Ac- 
tions to enforce the civil liability may be brought before the court of civil 
jurisdiction, whether or not the crlminal proceeding bas been commenced; 
but while the latter is pending the proceeding in the former shall be stayed." 

"From the Fédéral Civil Code: 

" 'Art 0. Against the observance of the law, dlsuse, custom or practice 
to the contrary eannot be alleged.' 
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"'Art. 20. When a jufllelal controtersy can be declded neither by the text 
nor the natural meaning or spirit of the law, It must be decided aecordlng 
to thfe -général prlnciples of right, taking into considération ail the elrcum- 
stancés of the case. 

" 'Art, 21. In cases of confllct of rights and the absence of express law for 
the spécial case, the éontfoversy shaiU be declded In favor of hlm who seeks 
to avold damages, and not In favor of hlm who seeks to obtaiii profit. If the 
confllct should be between equal rights, or rights of the samè specle, It shall 
be declded by observing the greatest equailty possible between the parties.' 

" 'Art. 1095. Limitation bars In three years: • * * (8) Civil respousi- 
bility for Injuries, whether done by word or by writing:, and that which 
arises from damage caused by persôns or animais, and whlch the law im- 
poses upon the représentatives of such persons or the owners of the animais.' 

"Acts of congress of December 15, 1881: 

"'Art. 1. The executive shall régula te the service of raiiroads, telegraphs 
and téléphones constructed, or whieh may in the future be constructed, up- 
on Mexican territory, aecordlng to the following basis: (1) Eallroads, tele- 
graphs and téléphones which in the fédéral district and territory of Lower 
Callfornia unité together two munlclpalities, or fédéral district and terri- 
tory of Lower Califomia with one or more States; those whlch communicato 
two or more states with each other; those which touch any point in tlie 
territorial boundary lineof the republlc and forelgn countries, or run parallel 
therewith within a région of twenty leagues, are known as gênerai Unes 
of communication wlthln the meaning of fraction 22 of article 72 of the 
constitution. (2) Thèse gênerai Unes of communication and their branches 
shall be subject exclusively to the fédéral législature, executive and judicial 
powers, In their respective sphères, in ail cases where any of the following 
matters are Involved: • *• * (g) Construction and repair of the works. 
Grimes committed against the security or integrity of the works or against 
the opération of the Unes, (h) Security of the same works for which the 
companles, through delays or obstructions, carlessness or fault In the service 
or for accidents or misbaps In the opération.' 

"From the régulations for the construction, maintenance, and opération 
of raiiroads: 

" 'Art 52. The coaches and cars which enter into the make-up of a tralu 
shall hâve the draw-heads of the same helght, so that their centers wlll be 
opposite to each other. 

" 'Art. 53. No car of whatever kind shall form a part of the make-up 
of a train, unless the same shall hâve been previously Inspected very care- 
fuUy.' 

" 'Art. 99. The Company shall be responsible for the moving of ail trains 
on its road/ 

" 'Art 184. Companles (railroad) are Uable for ail faults and accidents 
which occur through tardiness, négligence, imprudence or want of capacity 
of their employés.' 

" 'Art 208. AU violatiohs of this law which companles (railroad) commit 
shall be subject to punlshment by the administration of a fine up to five 
hundred dollars, whlch the department of public works shall assess, reserv- 
ing always the right of individuals through indemnity and the liabilities 
whlch the companles may incur through crlminal acts or omissions com- 
mitted by them.' 

"PlaintlfCs further allège that by reason of the gênerai statutes of the 
State of Texas and by vlrtue of gênerai prlnciples of right and justice and 
of the laws of Mexico herelnbefore mentioned, they had, and now hâve, a 
right of action for their damages against défendant in the republlc of Mexico, 
and the same now exists in sald country as well as in the state of Texas and 
in the United States of America. And they say that the acts of négligence 
upon the part of the défendant its agent, servant, and employés, were 
wrongful and actlonable, as has been hereinbefore shown by the plaintiffs, 
in the republlc of Mexico at the time of the killing complained of, and are 
now so; and they say that the same were then and are now wrongful 
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and actionable in the United States of America and in tlie state of Texas. 
And plalntiffs say that by reason of the négligent killing of the said Wiiiiam 
H. Slatèr tliey hâve suÊEered damages in the sum of thirty thousand dollare 
($30,000.00). Wherefore, premises considered, plaintlflfs pray that défendant 
be cited tb answer thls pétition, and that they hâve judgment for their said 
damages, and that said damages be apportioned among the plaintiffs as 
they may be found to share thereln, and that they hâve judgment for ail 
costs of suit, and for gênerai and spécial relief." 

The pétition -was filed on November 17, 1900. On December 4, 1900, the 
défendant (the plaintifC in error) answered by demurrer in substance as 
foUows: That the pétition shows no cause of action: (1) Because it appears 
that the wrong which resulted in the death of William H. Slater oceurred 
in the republic of Mexico. (2) The laws of Mexico are not slmilar or 
anaîogous to the laws of Texas (designating the points of dissimilarity). 
(3) It appears that the plaintiffs' rlght to recover damages in Mexico, if 
any, dépends whoUy upon the infraction of a pénal statute of the republic 
of Mexico, which bas no extraterritorial effect, and the court bas no juris- 
dlction to détermine such matters, or to adjudge damages based upon a 
pénal statute of a foreign govemment. (4) It does not appear that ail the 
parties authorized under the Mexican law to maintain an action for the 
recovery of damages are parties to this action. The action is therefore not 
authorized by the Texas statute, and, if entertained, will subject the de- 
fendant to a multiplicity of suits, contrary to the well-established policy of 
Texas. (5) The laws of Mexico as pleaded are so unlike and dlssimilar 
to the laws of Texas that this court should not undertake to administer the 
same under the doctrine of national or interstate comity. Thèse demurrers 
were ail overruled. On March 18, 1001, the défendant, by leave of the court, 
àmended its answer, by which it excepted further, and submitted that it 
alBrmatively appears from the plaintiffs' pétition that the right of sur- 
vivors to recover damages for personal injuries resulting in death is ali- 
mony or pension, payable In installments, and is therefore so dlssimilar from 
the laws of Texas and the common law that thls court eannot administer 
or enforce said laws and rights. And not waiving its plea to the jurisdic- 
tion, but specially urging the same, as well as its gênerai and spécial ex- 
ceptions, the défendant pleaded: (1) A général déniai; and (2) that the right 
secured under the laws of Mexico to certain représentatives of deceased 
persons to recover damages, to wit, of surviving husbands, wlves, mothers, 
fathers, and children, is the right of alimony or pension, to be paid monthly 
and by installments, which right ceases whenever the necesslty for alimony 
or support no longer exists, such as a change of fortune, marriage of the 
surviving wife and daughters, and when the boys arrive at the âge of 21 
years; which right and cause of action secured undep the laws of Mexico 
is contrary to the public policy of Texas, as the laws of Texas hâve pro- 
vided no remedy for the enforcement of such a right, and the courts, nei- 
ther in law nor in equlty, hâve power or authority to create a remedy for 
such enforcement; that the laws of Mexico, as pleaded by the plalntiffs, 
when construed in connection with other provisions of the Mexiean laws 
securing the right of recoVery in surviving wives, mothers, fathers, hus- 
bands, and children for personal injuries resulting in death, to Wit, articles 
211, 212, 213, 214, 217, 221, and 224 of the Civil Code of the fédéral dis- 
trict, and with articles 1376 and 1377 of the Code of Civil Procédure, the 
laws of Mexico that govern, secure a right of alimony or in the nature 
of a pension, and therefore secure a right of recovery unknown to the laws 
of Texas, and for the enforcement of which no law of Texas or of the 
TJnited States has been provided, and the court has no jurisdiction to grant 
the relief pràyed. To this amended answer the plaintiffs flled their first 
supplemental pétition, and demurred to the matters pleaded in the défend- 
ants answer, because the same constitute no défense to the cause of ac- 
tion, and especially because the laws referred to relating to alimony and 
pension, namely, the articles of the Civil Code mehtioned, are provisions 
of the lâws of Me?:ico regulating matters growlng out of the niarriage re- 
lation, and involving the dùties and obligations of parties to the marriage 
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contract and of parents and chlldren; and such provisions do not shoi;" 
a materlaï oif stibstantive différence, or any différence, between the laws 
of Texas and of the United States and Mexico as to the nature of the 
right of action clalmed by the plalntlffs to exlst under the laWs of Mexico; 
nor do stich provisions show or tend to show that the laws of Mexico on 
the subject of damages for Injuries resultlng In death are contrary to the 
public poUcy of Texas or of the United States. And, further, because the 
provisions of the laws referred to, namely, articles 1376 and 1377, Code of 
Procédure, relate to a proceedlng for the purpose of obtaining a decree for 
temporary allmonyi and In no sensé can they be the foundatlon for a dé- 
fense to the actlop. In ald of whicb exceptions the plahitlffs filed wlth 
thelr repllcatlon as Bîxhlblts A and B, and made a part thereof, the foUo^r- 
Ing, namely: A ^anslation of chapter IV of Book 1, title V, of the OlvU 
Code of Mexico, ,which treats of alimony (de los alimentos), which chapter 
includes the articles mentloned In the amended answer; also a translation 
of certain articles of chapter 11 of book 111, tit 1, of Mexico Code of Pro- 
cédure, relatlng to temporary alimony, Including the articles mentioned in 
tbe, amended answer. 

"Exhibit A. 

"CShapter IV, of Book 1, TlOe V— Concernlng Alimony. 

"Art 205. The obligation to furnlsh alimony Is reciprocal, the one who 
furnlshes alimony bas in his turn the right to demand it. 

"Art 206. Parties to the marriage contract, In addition to the gênerai obli- 
gation whlch the marriage imposes, are bound for alimony in cases of di- 
vorce and In othér cases provided by law. 

"Art. 207. Parents are bound to glve alimony to thelr chlldren. If there 
be no parents, or they be not able to give alimony, the obligation falls on 
the other relations on both sides In the nearest ascending grade. 

"Art 208. Cblldren are bound to glve alimony to their parents, if there 
be no chlldren, or if they are not able to glve alimony, the nearest relations 
in the descendlng grade are bound. 

"Art. 209. If ttiere be no relations in the ascending or descendlng grade, 
or if they are not able to give alimony, the obligation falls on the broth- 
ers and slsta:s of both parents; ori those of the mother alone, if there be 
none of the father, and on those of the father If there be none of the mother. 

"Art, 210. Brothers and sisters are bound to glve alimony to their younger 
brothers and slBters only until they are 18 years of âge. 

"Art. 211. Alimony compreheeds food, clothlng, dwelllng place and at- 
tendance in slckness. 

"Art 212. Kespectlng minora, alimony Includes In addition, the expenses 
necessary for the prlmary éducation of the dépendent, and to prépare him 
for some occupation, art or profession, honest and suitable to hls sex and 
Personal circmustances. 

"Art- 213. îlie oûe bound to spppljr alimony fulflUs ils obligation by as- 
slgnlng a pension sufficlent to support tbë dépendent, or l/y taking hlm Into 
hls famlly. 

"Art. 214. AUinony should be in proportion to the estate of the one bound, 
and to the necesàltles of the one who reçoives it 

"Art. 215. If the obligations to recelye alimony falls upon several, and ail 
are able to gîte, the Judge shall appôrtlon the amount among them accord- 
Ing to their mea^a 

"Art 216. if only some of thèse ^re able, the amount of alimony shall be 
apportloned among them; and if one only shall hâve the means he alone 
shall comply tvlth the obligation. 

"Art. 217. The obligation of supplying alimony does not Include that of 
endowlng tbe; Chlldren, nor that of provldlng them with capital to prosecute 
the business, art or^ profession for whlch they may hâve been fltted. 

"Art. 218. The right to demand tiiat alimony be made secure exlsts In 
favor of: I. The person entitled to alimony. II. The relative in ascending 
grade w;ho mây hâve hlm (the person entitled thereto) under hls parental 
control. III. Tbe guardlan. IV. The brothers and sisters. V. The public 
department 
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"Art. 219. If the person who demands securlty of alimony In the name of 
the minor, cannot and does not wlsh to represent him In court, the judge 
shall appoint a temporary guardlan. 

"Art. 220. The security may conslst of a mortgage, bond or deposit of an 
amount sufficient to cover the alimony. 

"Art. 221. The temporary guardlan shall give securlty for the annual 
value of the alimony. If he should control any fund designated for that 
purpose he must give légal security for it. 

"Art. 222. Where the father enjoys the use of the property of the child, 
the value of the alimony shall be deducted from it (the income) if it is suffi- 
cient to cover it (the alimony). On the contrary, where the income is not 
sufficient the différence shall be (a charge) on account of the father. 
. "Art. 223. If the necessity of the dépendent proceeds from bad conduct, 
the judge, having knovifledge of the cause, may dlmlnish the sum fixed as 
alimony, placing the one at fault, i£ necessary, under care of compétent au- 
thority. 

"Art 224. The obligation to supply alimony ceases: I. When the one 
bound lacks the means of compliance. II. When the dépendent is no longer 
in need of alimony. 

"Art 225. The right to receive alimony cannot be renouneed, nor can it be 
subject to compromise between the parties." 

"Exhibit B. 

"Chapter 11, of Book 111, Title 1 — Civil Procédure — Temporary Alimony. 

"Art. 1372. In order to decree temporary alimony to one w-ho bas the 
right to exact It It is necessary: I. To make complète proof of the right 
under which it is asked. II. To prove proximately at least, the means of 
the one who should give alimony. III. To make sufficient proof of ths 
urgent necessity for temporary alimony. 

"Art 1373. The proof required under paragraph 1 of the preceding article 
shall be the last will, the contract or exeeutory Instrument which contains 
the obligation to give alimony; the contract will hâve to be In form of a pub- 
lic writing. 

"Art 1374. When alimony is asked on the ground of consangulnity, the 
documents should be presented which prove the Interested party to be wlth- 
in the cases provlded in articles 207 to 210 and 3324 and articles of the Civil 
Code relatlng thereto. 

"Art. 1375. When husband or wife asks alimony, the act or certiflcate of 
marriage must be presented. 

"Art. 1376. After compliance with the provisions of the preceding articles, 
the judge, if he believes the right bas been establlshed, shall designate the 
amount of alimony and shall adjudge it, directing It to be secured months in 
advance in ail cases. 

"Art 1377. Immediately on adjudging temporary alimony, the flrst monthly 
payment shall be exacted of the one liable for it." The counsel for 
the respective parties agreed in open court as foUows: "It Is agreed by 
counsel upon both sides that the translation of the laws of Mexico, as set 
up In plalntifCs' pétition, and which translations are herewith flled, and 
marked Bxhibits 'A' and 'B,' for identification with the records in this case, 
are correct translations of the laws they purport to be translations of, taken 
from the respective codes in said pétition mentioned. And it is further 
agreed that the laws described in defendant's original answer and plain- 
tifCs' supplemental pétition are the laws of Mexico, having application to 
this case." Thereupon the court overruled the demurrer of the défendant, 
and sustalned the demurrers of the plaintiffs, to which rullng the défendant 
duly excepted. The trial proceeded, and, after the évidence, including proof 
of the laws of Mexico had been closed, the judge, on his own motion, char- 
ged the jury in part as foUows: "The damages, then, must be measured by 
the pecuniary — money— injury to the respective plaintiffs. * * * In cases 
of this kind the damages * • » must be measured by the pecuniary 
standard, — ^that is, the money value, of the life of the deceased to the sur- 
vlving wlfe and children; and the jury, acting upon their sound and de- 
liberate judgment based upon facts and clrcumstances in évidence, and 
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their knowledge, expérience, and sensé of Justice, may give such damages 
to the plalntlffs as they may tlïlnk' proportionate to the Injury resulting to 
tbem from the death of the deceased. See Rallway Oo. v. Lehmberg, 75 
Tex. 67, 69, 12 S. W. 838." The jury retumed the followlng verdict: ''We, 
the jury, flnd Jn favpr of the plalntlffs, and assess theIr damages at seven 
($7,000) thousand dollars. Of the amount of damages so found we award 
to the plalntlff Lena M. Slater the sum of $2,691.00, to thë plaintifC William 
F. Slater $453,00, to plalntifC Jesse R. Slater $717.00, to plaintiff Annie E. 
Slater $1,346.00, te* plalntlff Henry G. Slater $1,793.00;" on whieh it was 
"ordered, adjudged, and decreed by the court that the plalntlffs do hâve 
and recover of and from the défendant, the Mexican National Railroad Com- 
pany, the fuU sum of seven thousand dollars, wlth Interest thereon from 
thls date àt the rate of six (6) per cent per annum. It Is further ordered, 
adjudged, and decreed by the court that of the sald sum of seven thou- 
sand dollars the plalntlff Lena M. Slater do hâve and recover the sum 
of two thousand six hundred and ninety-one dollars ($2,691.00), the plain- 
tltf William F. Slater the sum of four hundred and fifty-three dollars 
($453.00), the plaintiff Jesse R. Slater the sum of seven hundred and sev- 
enteen dollars ($717.00), the plalntlff Annie B. Slater one thousand three 
hundred and forty-felx dollars ($l,Si46), and the plaintiff Henry G. Slater one 
thousand seven hundred and ninéty-three dollars ($1,793.00), veith Interest 
on the said sums, respectlvely, from.this day, at the rate of six (6) per cent. 
per annum." 

Thos. W. Dodd and Leroy G. Uenman, for plaintiff in error. 

C. A. Keller and E. A. Atlee, for défendants in error. 

Before PARDEE, McCORMIÇK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The grounds of the defendant's demurrers and of its spécial plea 
are thèse: (i) That the death occurred in the republic of Mexico, 
and not within the jurisdiction of the circuit court. (2) That under the 
Mexican laws the parties who may prosecute the suit are dififerent from 
the parties who may prosecute a like suit in the state of Texas, and 
that the laws of Mexico pleaded and relied upon by the plaintiffs are 
so far différent in other particulars from the laws of Texas as to put 
the case outside of the jurisdiction of the circuit court. (3) That the 
right of the plaintiffs to recover dépends solely upon the construction 
of a pénal statute of Mexico, which has no extraterritorial effect. (4) 
That under the laws of Mexico the right of survivors to recover dam- 
ages for Personal injuries resulting in death is alimony or pension, 
payable in installments, and is therefore so dissimilar from the laws 
of Texas or the common law.that this court cannot administer or en- 
force those laws and the plaintiffs' rights thereunder. The parties to 
this suit are citizens of the United States, and ail of the plaintiffs are 
citizens of Texas, and inhabitants of the district in which the suit was 
brought, while the sole défendant' is a corporation organized under the 
laws of the state of Colorado, and has constructed and opérâtes a line 
of railroad to the city of Laredo, in the district and at a point where 
the circuit court is held, and where also the défendant has a duly au- 
thorized and recognized agent upon whom process may be served; 
and the défendant, being thus an inhabitant of the district, has duly 
appeared. 

The statutes of Mexico creating the plaintiffs' right place the acts 
and omissions charged against the défendant to support their claim of 
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right in the class of négligent crimes ; but it cannot be contended 
that the act belongs to that class of criminal laws which can only be 
enforced by the courts of the country where the ofïense was commit- 
ted, for it gives a civil action to recover damages for a civil injury. 
It is such an injury as would not hâve supported an action at common 
law, for it was early held, and has become settled law, that at common 
law the death of a human being could not be complained of as an in- 
jury in a civil court. As the right to compensation in such cases is 
one of récent création, it is dépendent solely upon the statute of the 
country where the injury is infîicted from wluch the death results. 
But when an act is done for which the law says the person shall be 
liable, and the action by which the remedy is to be enforced is a Per- 
sonal, and not a real, action, and is of that character which the law 
recognizes as transitory, and not local, the wrongdoer may be held 
liable in any court to whose jurisdiction he can be subjected by 
Personal process or by voluntary appearance. Wherever, by eitlier 
common law or the statute law of the country, a right of action has 
become fixed, and a légal liability incurred, that liability may be en- 
forced and the right of action pursued in any court which has jurisdic- 
tion of such matters and can obtain jurisdiction of the parties. Den- 
nick V. Railroad Co., 103 U. S. 11, 26 L. Ed. 439. We hâve seen that 
the foreign law hère involved does not belong to the class of criminal 
laws which can only be enforced by the courts of the foreign country. 
The right created by those laws is not contrary to the public policy 
in the state of Texas, in which state the circuit court to which this writ 
of error issued is held. Rev. St. Tex. 1895, arts. 3017, 3027. It is 
not contrary to abstract justice, or to pure morals, nor calculated to 
injure the state of Texas or the United States or their citizens. We 
hâve already shown that the circuit court has jurisdiction of ail of the 
parties to this action. 

What we hâve said sufhciently disposes of the first and third of 
the grounds of error as stated in the opening of this opinion. The 
first clause of the second ground becomes immaterial in view of our 
conclusion as to the fourth ground, which substantially includes the 
last clause of the second, and hence there remains for discussion only 
the fourth ground of error, assigned as numbered in our opening 
statement. On the subject of jurisdiction, therefore, it remains to 
inquire only whether, consistently with our own forms of procédure 
and law of trials, we can do substantial justice between the parties. 
From the nature of our System of national judicature, and from the na- 
ture of the case, there is no gênerai law or statute of the United States 
prescribing the forms of procédure and the law of the trial in such 
cases in the circuit court other than the statute which requires that the 
forms and modes of procédure in civil causes in the circuit court shall 
conform as nearly as may be to the forms and modes of procédure ex- 
isting at the time in like cases m the courts of record of the state with- 
in which the circuit court is held. Rev. St. § 914. As we hâve seen, 
"in cases of other than pénal actions, the foreign law, if not contrary 
to our public policy, or to abstract justice, or pure morals, or calculated 
to injure the state or its citizens, shall be recognized and enforced 
hère, if we hâve jurisdiction of ail necessary parties, and if we can 
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see that, consistently with our own forms of procédure and law of 
trials, we can do substantial justice between the parties. If the 
foreign law is a pénal statute, or if it ofïends our own policy, or is 
répugnant tO justice or to good morals, or is calculated to injure the 
State or its dtizens, or if we hâve not jurisdiction of the parties who 
must be brought in to enable us to give a statutory remedy, or if, 
under our forrtis of procédure, an action hère cannot give a substantial 
remedy, we are at liberty to décline jurisdiction." Higgins v. Railroad 
Co., 15s Mass. 176, 180, 29 N; E. 534, 535, 3* Am. St. Rep. 544, 
quoted with approval in Huntingfton v. Attrill, 146 U. S. 657, 13 Sup. 
Ct. 224, 36 L. Ed. 1123. We must, therefore, look somewhat closely 
to the Texas law and practice thereunder preparatory to a comparison 
of that law with the laws of Mexico, to détermine whether the circuit 
court, in an action at law, can give a substantial remedy and do sub- 
stantial justice between the parties in this cause. 
Article 3027 of the Revised Statutes of Texas of 1895 provides : 

"The Jury may give such damages as they may tlilnk proportioned to the 
injury resultlng from sueh death, and the amount so recovered shall be dl- 
vlded among the persons entltiéd to the beneflt of the action, or such of 
them as shall then be alive, la such sbares as the Jury shall flnd by their 
verdict" 

The learned judge of the circuit court who presided on the trial of 
this case sat in the case of Hall v. Railroad Co., 39 Fed. 21, and in 
his instruction to the jury in thàt case stated the Texas law thus: 

"It Is neeessary for the plalntiff, In cases of this klnd, to show a damage 
of a pecunlary nature. Yet such damages are not to be given merely in 
référence to the loss of a légal right, but may be calculated with référence 
to the reasonble expeetatlon whlch the plalntiflf had, resultlng from his con- 
dition, and the disposition and abillty of his son, during his life, to bestow 
upon hlm pecunlary beneflt as of rlght, or In obédience to the dictâtes of 
filial duty witho-ut légal claim." 

In Railway Co. v. Lehmberg, 75 Tex. 67, 68, 12 S. W. 838,. 840, 
which the trial judge cites in his charge in the instant case, we find 
the Texas law announced thus : 

"Whlle the law does not, In this character of action. Intend to give com- 
pensation for anything but pecunlary loss by estimatlng the money value 
of the life of the relative; and whlle It necessarlly results that regard must 
in each Instance be pald to such facts and conditions as cast light upon 
the subjeet, It yet must be admitted that the inquiry Is not Intended to be 
narrowed down by the law to a resuit that can be exactly accounted for by 
the facts in évidence. Every parent and husband has for his wif e and chil- 
dren a pecunlary vaine beyond the amount of his eamlngs by his labor or 
vocation. That value may to some, but not to every, estent be susceptible 
of allégation and proof, and to the estent that it can be alleged and proved 
It ought to be done. The difflcultles of proof are Icnown to the lawmaker. 
In some states an attempt has been made to remove them to some ex- 
tent by plaeing llmits to the amount that may be recovered. In establlsh- 
ing such rules the idea of making compensation In each Instance for the 
pecunlary value of the lost life Is necessarlly abandoned. When no amount 
Is flxed by law, and no rule is prescrlbed for making the calculation upon 
facts capable of exact ascertainment, it necessarlly follows, we think, that 
the lawmaker intended that, havlng référence as far as practlcable to 
conditions existing at the time of the death, Juries from their own knowl- 
edge, expérience, and sensé of Justice should flx and assess the proper sum." 



MEXICAN NAT. B. CO. V. SLATER. 605 

In an earlier case (Railroad Co. v. Kuehn, 70 Tex. 582, S S. W. 484), 
it is said at page 587, 70 Tex., page 485, 8 S. W. : "That pending the 
suit the widow married again does not preclude her right of action." 
And in Railway Co. v. Younger, 90 Tex. 387, 38 S. W. 1121, on certi- 
fied questions duly propounded to the suprême court to obtain its 
ruHngs on the points stated, that court answered : "To the first ques- 
tion we answer that évidence of the marriage of plaintifï, Younger, 
after the death of his wife, on account of which he sought to recover 
damages, was properly rejected by the court." And in the argument 
in the opinion it is stated : "If the plaintiff 's wife was killed through 
the négligence of the défendant, he then lost the value of her life as a 
wife; and the fact that her place has been supplied by a subséquent 
marriage does not in any manner operate to mitigate the damages for 
which the wrongdoer was responsible." 

Looking only to the sections of the statutes put in évidence, we see 
that the civil liability imposed by the Mexican law obliges the wrong- 
doer to indemnify the injured party "for the violation of a right which 
is 'formai, existing, and not simply possible,' and this imports the 
payment of damages ; that is, of that which the injured party fails to 
enjoy as a direct and immédiate conséquence of an act or omission by 
which a formai, existing, and not merely possible right is attacked." 
Arts. 301, 304, 305, Pen. Code, bk. 2, "Civil Liability in Criminal Mat- 
ters." "The civil responsibility that grows out of a homicide done 
without right (or justification) comprehends * * * the support 
not only of the widow, descendants and ascendants of the deceased, 
who were being supported by him, he being under légal obligations to 
do so, but also the posthumous descendants that he may leave. The 
obligation to furnish support shall last during ail the time that the de- 
ceased might hâve lived if the homicide had not killed him, and that 
time shall be calculated by the judges according to the table at the end 
of this chapter, but taking into considération the state of the health 
of the deceased before the homicide was coramitted. As Hmitation 
of this rule, the obligation shall cease, (i) at whatever time it shall not 
be absolutely necessary for the subsistence of those entitled to receive 
it; (2) when those beneficiaries get married; (3) when the minor 
children become of âge ; (4) in any other case in which, according to 
law, the deceased, if alive, would not be required to continue the sup- 
port." Articles 318, 319, Id. The articles of the statute law of 
Mexico put in évidence in this case appear to stand together, and, 
though taken from différent books and différent chapters of the laws 
as passed and published, to hâve a direct relation to the same gênerai 
subject, and to define and limit the rights which they create. Counsel 
for the plaintifï in error contend that the gênerai and spécial demurrers 
and exceptions to the respective pleadings of the parties necessarily 
involve and require: (i) The proper construction of the laws of 
Mexico touching the nature of the right and damages secured to sur- 
viving widows and children; (2) the power and authority of the cir- 
cuit courts of the United States to administer thèse laws and enforce 
the right secured by them to the plaintififs; and, (3), as practically 
preliminary to the other two, the manner of proving and construing 
the laws of a foreign country. The law of Mexico being that of a for- 
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eign country, of whicli our courts do not take judicial notice, could 
only te proved as a fact, and, if not proved in the trial court, cannot 
be taken judicial notice of by this court on this writ of error. Hunt- 
ington V. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36' L. Ed. 1123. The 
plaintifF in error contends that under the agreçment of counsel the 
translations of the stattites as set eût in the plaintiffs' pétition and in 
Exhibits A and B, constituting, as it does, ail of the testimony in rela- 
tion to the laws of Mexico which was adniittedby the trial judge, in 
no manner négatives or tends to négative the existence of other writ- 
ten or unwritten laws of Mexico having application to the issues in 
this case, and that, in further proof of the laws of Mexico as practically 
construed and enforced in that republic, it tendered the testimony of 
Emilio Velasco, a man learried in the laws of Mexico, taken by déposi- 
tion, duly verified and authenticated and retumed into court, which 
testimony was as follows: 

"(1) That the said Emilio Velasco was a native citizen of Mexico. (2) 
That he was a lawyer in Mexico by profession, and had been since January, 
1860. (3) That he was a graduate of the Law School of the City of Mexico, 
graduating in January, 1860. (4) That he was familiar With the laws of 
Meicico and the states of Nueva Léon and Tamaulipas in force now and that 
were in force for two years past, touching the right of the surviving wife 
and children to recover damages for Personal Injuries resulting in the death 
of the husband and father. (6) That the rjght In a surviving wife and chil- 
dren in a civil suit for damages, where no criminal proceedings had been 
had, and défendant had been absolved, it was necessary, as a précèdent to 
a recovery, that the court trylng the civil cause find that the killing or in- 
jury was a crime as deflned by the Pénal Code. (7) That the right was in 
the nature of alimony or pension to be pald in instaliments monthly for 
perlods of tlrpe iixed by the court. That obligation to pay alimony to the 
wife and children does not Imply that of giving a sum larger or smaller 
at once, but of giving a pension. Alimony comprises meals, dress, habita- 
tion, and assistance in case of sickness; and, as regards minors, besides the 
necessary expenses for the éducation of the party supported, and for fur- 
nishlng hlm a trade, art, or profession, honest and suitable to sex and Per- 
sonal circumstances. (8) That the party obliged to give alimony compiles 
with this obligation by asslgning a compétent pension, or by Incorporat- 
ing hlm into hls famlly. (9) That the obligation to furnlsh alimony or sup- 
port as a conséquence of civil responsibillty lasts ail the time that the de- 
ceased ought to hâve llved, calculating the time accordlng to the table of 
probabilitles, which Is a contlnuance of article 325 of the Pénal Code, bear- 
Ing In mind, however, the condition of the health of the deceased; but that 
this obligation would cease at any time when it is not absolutely necessary 
to the subslstence of the parties who recelve it. Therefore the obligation 
ceases from the moment in which the condition of fortune of the parties 
who reçoive aliiûony vary allowing them to subslst wlthout the necesslty 
of the alimony. It ceases with the wife and daughter when they marry, 
and with sons when they become twenty-one years of âge; and it ceases 
when circumstances are produced that, according to law, the obligation of 
gîvlïlg would hâve ceased où part of deceased if he had llved. (10) That 
civil responsibillty Is based upon infraction of the Penàl Code. It la the in- 
fraction of the Pénal Code that gives or engenders civil responsibillty. (11) 
Ip case the Injured party has contrlbuted to the deed, or f ault, or négli- 
gence, or to the omissions which caused the injury, he Is co-author of the 
offense or fault, and his représentatives cannot recoVèr. (12) That the wife 
and children hâve no right to any indemnlfleation against a railway Com- 
pany on account of injuries from which resulted the death of the husband 
or father when the accident in which thé said injury oecurred was caused 
by the fault or négligence ov omission of the one who sufCered the injury, 



MEXICAN NAT. R. CO. V. SLATEB. 607 

or if he contributed In any way with bis fault, négligence, or omission to 
the accident" 

To the reading of this déposition counsel for the plaintiffs (the de- 
fendants in error) objected on the ground that the statutory law of 
Mexico as pleaded is best proved by the statutes themselves, and that, 
the statutes having been ofifered in évidence, the déposition of wit- 
nesses as to what is the law is inadmissible, which objection the court 
sustained, and the défendant duly excepted. Counsel for the plaintiff 
in error contend that this ruling assumes that the statutory law of 
Mexico is ail of the law in cases of the character of the action at bar 
afïecting the right of recovery, in that it assumes that it is incompétent 
to oiïer testimony of one leamed in the laws of a foreign country as 
to what the law is, whether written or unwritten; and that it as- 
sumes that it is incompétent to offer testimony in the nature of expert 
évidence as to the proper construction of a statute of a foreign country 
and written in a foreign tongue. Undoubtedly, the usual and better 
mode of authenticating foreign written laws is by a copy proved to be 
■ a true copy. But unwritten laws must ordinarily be proved by paroi 
évidence. Greenl. Ev. § 488. Counsel further insist that the trial 
court, in admitting only the copies of the certain statutes offered, and 
refusing the aid of paroi évidence, fell into a mistake as to the laws of 
Mexico which determined the rights of the plaintiflfs and the défend- 
ants in this case. In support of this contention they refer to the in- 
struction of the trial judge to the jury, in which he uses this language : 

"In cases of tliis liind the damages are measured solely by the pecuniary 
injury to which the respective parties are entitled, including the loss of 
prospective damages." 

And this language he reiterated as follows : 

"In cases of this lîind the damages, as before stated, must be measured 
by the pecuniary standard, — that is, the money value of the life of the de- 
ceased to the surviving wife and children; and the jury, acting upon their 
Sound and dellberate judgment, based upon facts and circumstances in évi- 
dence and their knowledge, expérience, and sensé of justice, may give such 
damages to the plaintifts as they may tblnk proportionate to the injury re- 
sulting to them from tlie death of the deceased." 

A most eminent text writer, in a work of standard authority, has 
said: 

"No tribunal on earth, however learned, could hope by any degree of dili- 
gence to master the laws and processes and remédies of ail other nations, 
and the qualifications and limitations properly belonging thereto." 

The same writer has said : 

"In regard to the merits and rights involved in actions, the law of the 
place where they originated is to govern. But the forms of remédies and 
the order of judicial proceedings are to be according to the law of the 
place where the action is Instituted, without any regard to the domicile of 
the parties, the origin of the right, or the country of the act." And, again: 
"There are many questions, however, which may arise as to what are and 
what are not matters properly belonging to the remedy, and what are and 
what are not matters properly belonging to the merits. Many cases of this 
sort may be found coUected and discussed by foreign jurists upon the pe- 
cnliarities of their own jurisprudence. But tliey could not be made in- 
telligible to a lawyer under the common law without occupying a space in 
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explanatîoHs whoUy disproportionate to thelr Importance In a treatlse llke 
the présent" Story, Oonfl. Laws, §§ 557, 558, 563. 

The statutes of Mexico were cpnceived and are expressed in the 
Spanish language, which is the vernacular tongue in Mexico. They 
are addressed to those having full knowledge of the Spanish idiom. 
They are addressed also to persons instructed in or charged with a 
knowledge of the unwritten laws, customs, and usages of that people ; 
and, like the cases referred to by Mr. Story which could not be made 
intelligible to a lawyer under the common law, without laborious ex- 
planations, thèse statutes, thus conceived and addressed, while they 
must be construed by whatever court is charged with the duty of exe- 
cuting them, may be more rightly and safely construed with the aid 
of the testimony of compétent witnesses instructed in thèse laws, 
customs, and usages, the idiom of the language, and the unreported 
décisions of their enlightened domestic courts, which, we are informed, 
do not accompany their décisions by the announcement of judicial 
opinions, if they are not, as is probably the case, forbidden by law to 
do so. The déposition of the witness having been ofïered to prove as 
a factthe law of the foreign country, was addressed to the judge to 
aid him in his ruiings during the progress of the trial, and in giving 
his instruction to the jury; and, if he erroneously refused to receive 
and consider it, it is still such proof of the foreign law offered in the 
trial court that it can be taken judicial notice of by this court on writ 
of error. Without the aid of this testimony, we would find it difficult 
to construe the limitations expressed in the latter part of article 319, 
above quoted, and especially the second one of those limitations ; and 
while we probably would, from the nature of the case, and from a 
careful considération of the statutes pleaded and proved, hâve reached 
the conclusion that limitation 2 must relate to female benefîciaries, 
whether minors or not, and that limitation 3 relates to minor children 
of the maie sex, we should hâve felt the need of the further proof 
which is ofïered to be supplied by the déposition of the learned Mexi- 
can lawyer. We conclude that the learned trial judge erred in sus- 
taining the objection to the introduction of this proof, and, for the rea- 
son already given, we will take judicial notice of it on this writ of 
error. Without requoting hère or attempting further to analyze the 
provisions of the statute law of Mexico set out in the statement of the 
case and to some extent considered in the foregoing part of this opin- 
ion, it appears clear to us from a careful comparison of the différent 
sections of the statute and a careful considération of the déposition 
of the Mexican lawyer that the right created by the Mexican laws 
is the right to a continuing support during the periods of time that 
support would hâve been due from the deceased, and in the amount 
that it would hâve been due, proportioned to his ability to give it 
and the necessities of those who had the right to receive it. Any 
judgment that may be rendered against the défendant must as stu- 
diously respect and enforce its right as it do es the rights of the plain- 
tififs. Limitations placed on the right of the plaintifï are for the pro- 
tection and just treatment of the party bound. The provisions of the 
Mexican law which we are considering seem to regard and relate to. 
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not only the paramount interest of the individual parties to the trans- 
actions, liabilities, and réparations, but also to the interest of the pub- 
lic in having the support due to the beneficiaries so extended that it 
will continue through the period for which it is provided. The pro- 
visions of the Mexican statute on this subject hâve in view the de- 
claring and conserving the interest of Mexican citizens; and where, 
as in this particular case, the beneficiaries are citizens of the United 
States, our laws, state and national, as administered in our courts, 
may be deemed adéquate to authorize and secure the préservation of 
the rights of the beneficiaries and the protection of the interest of 
the public, and may yet be not adéquate to the due enforcement of the 
limitations put upon the plaintifï's right for the just protection of the 
party charged. Possibly in the Texas state courts, where the distinc- 
tion betvi^een law and equity does not exist, or at equity in the courts 
of the United States, a decree might be g^assed fixing the liability of 
the défendant, and retaining control of the parties to the suit and 
of the subject-matter so as to enforce that liability, with the limita- 
tions provided in the interest of the défendant. It is difîîcult to con- 
ceive virhat judgment at law the circuit court could render that would 
protect that interest of the défendant in the limitations put by the 
Mexican law on the plaintifï's right. It may be that, under our Sys- 
tem of judicature, the jury, taking the place of the judges in the Mexi- 
can System, might, under proper instructions, on full proof, and aided, 
as Mexican trial judges are aided, by their own expérience and knowl- 
edge of afïairs, be able fairly and justly to assess in a lump sum the 
value of the right secured to the maie beneficiaries (the case before 
us does not require that question to be decided now, and on it we 
express no opinion) ; but if in a case where only maie beneficiaries 
are parties there may be no insuperable difficulty in the way of our 
enforcement of the right secured by the Mexican law, it is difïicult 
to conceive how the most learned trial judge could instruct a jury 
so as to enable them, on any possible condition of proof, to fix a 
présent sum which would give female beneficiaries their due, and give 
them only their due. Before the fact of their marriage shall hâve 
occurred, on what basis established by law or by hUman expérience 
can the proximate date when those beneficiaries will get married be 
fixed by the jury, or by any other human intelligence? The Texas 
law provides that "an action for actual damages on account of inju- 
ries causing the death of any person may be brought by ail of the 
parties entitled thereto, or by any one or more of them for the benefit 
of ail." Rev. St. 1895, arts. 3017, 3022. It is clear, therefore, that 
the rights of ail entitled to damages on account of injuries causing 
the death of any person must be considered and settled in one action 
against the virongdoer, and that in the case where some of the benefi- 
ciaries are maies and some of them females the same difficulty is pre- 
sented as occurs in a case where female beneficiaries alone are in- 
teresited and are parties plaintiff. The learned and distinguished coun- 
sel who appeared in this court for the défendants in error, and who 
submitted an oral argument and a printed brief, présents in his second 
proposition in his printed brief "that conditions which may arise, 
115 F.— 39 
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àrni tinder Whîcli, according to the law oî Mexico, civil liabilities for 
dàiîiàgèç fbr injurifes resulting in death will cease, may constitute de- 
fiensîve mattèr, the effeèt Of wWch is to bar the remedy rather than 
to extinguish the right of action. But no such contingencies hâve 
been , pleadèd. The court îs not called upon to construe the law re- 
lating thètèto." This proposttioin,^ in our opinion, is not sound. The 
limitation^ \^e havé beeïi consîdetihg rèla,ting to the female benefi- 
ciaries ditëètly affect the plaintiffs' right; and are not merely défensive 
màttfer to be availed of by the one bound after the marriage of the 
female beneficiaries shaîl hâve occurred. 

\Ve therefore conclude that the right of the survivors (the plaintiffs) 
to rècover damages for personal injuries resulting in the death of 
William H. Slater is alimony, or pension, payable in installments for 
uncertain ând indeterminate periods, dépendent upon conduct of bene- 
ficiaries ànd conditions irMossible to forecast, and is therefore so dis- 
similar froin the laws of Texas and the common law that the circuit 
court in an action at law cannot adtjiinister the same and enforce the 
rights of the plaintiffs so as to do substantial justice between the par- 
ties. ■' ■;■''■ 

It is unnçcessary to notice any of the other questions presented by 
the assignrtient of errors. The view we hâve taken of the case re- 
quires that the judgraent of the circuit court shall be reversed, and 
the cause remanded, with direction to that court to sustain spécial ex- 
ception Nô. 2, filed by the défendant on March i8, 1901, and to dis- 
miss thé i>laintifïs' action. 
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(Carcult Court of Appeals, Sbcth Circuit April 8, 1002.) 

No. 986. 

MONOPOLTES— ANTI-ThUBT ACT— CôNTBACTS IN RKSTKAINT OP InTERSTATB 
COMMBROB, 

By the anti-trust act of July 2, 1890 (26 Stat. 209), congress has, in 
the exercise of the power delegated to it by the constitution, declared 
ail contracta and comblnatlons illégal, if in restraint of trade or com- 
merce amohg the states,; and such act does not leave to the courts the 
eonsidecatlon of the question whether the restraint is or Is not unreason- 
able,' and such as -would hâve rendered the contract Invalld at common 
law. Thp only questloîi in each case where the valldity of a contract 
or cohibliiatlon under the la-W is Invèlved Is tvhether or not Its necessary 
efCeCt is to restrain Interstate commerce. 

Samb— CoW'ï.BfCTS Atfecting IStehstate Commerce. 

A cttntract by which a corxK>ràtion agrées to take the entire product 
of a nuàiber of Indei^endent persons, firms, and corporations engaged 
in mlning coal and maklng coke in a certain district, which is intended 
for "tVestern shlpment*' over a leadlng route of transporta tion, to sell 
thei sittîne at not less tnkn a minimum prîce, to be flxed hf an executive 
committée appolnted by the prodiicers, and to account for and pay over 
to such producers the entire proceeds, above a fixed sum per ton to be 
retaii^e^ as ''comaensatlon," — the stated; purpose beiûg to "enlarge the 
Western market,"— ànd under whlch the shipments are made into 
othér étates, is one affiectlng Interstate commercé.' and is subject to the 
provisions of the anti-trust law. 
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& SaME— COMBINATIONS IN RBSTRAINT OF TKADE. 

By a contract between a fuel company and an association eomposed 
of 14 persons, firms, and corporations independently engaged in produ- 
cing coal and coke in a certain district on a Une of a railroad, the Com- 
pany was to liandle for a term of years tiie entire output of tlie members 
of tbe association Intended for tlie Western market, and shipped over 
sucb Une of railroad, and bound Itself not to sell tbe product of any 
competing mines. A minimum priée at which tlie coal and coke should 
be sold was to be fixed by ttie executive committee of the association 
from time to time, and tlie company agreed to pay snch priée, to obtain 
as large a profit as possible, and to account to the association for ail 
of the same, above a flxed sum per ton, which it was to retain as com- 
pensation. The amount to be furnlshed by each member of the associa- 
tion was also to be flxed by the executive committee, and each was to 
recelve payment at the same rate, to be based on the average priée 
realized for the particular grade furnlshed during the current month. 
It was also provlded that any other producer of coal to be shipped on 
such Une of railroad mlght become a party to the contract by a majority 
vote of the members of the association. tffeW, that such contract was 
Ulegal, under the anti-trust law, as In restraint of Interstate commerce, 
and as tending to create a monopoly. 

4 Same— Rbquisites op Illégal Combination— Pkeventino Individcal Com- 
pétition. 

It Is the declared policy of congress, which accords wlth the prin- 
ciples of the common law, to promote indlvidual compétition in relation 
to Interstate commerce, and to prevent combina tiens which restrain 
such compétition between thelr members, or between such members as 
Individuals and outside competitors; and it Is no défense to a suit to 
dissolve such a combination as illégal, under the anti-trust law, that 
it has not been productive of Injury to the public, or even that It has 
been bénéficiai, by enabling the combination to compete for business 
in a wlder fleld. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

This case arlses from the flling of a biU in the circuit court by the dis- 
trict attomey of the United States for the Southern district of Ohio, by di- 
rection of the attomey gênerai, against the défendants, to enjoin them from 
selllng or shlpping coal or coke into any stàte other than the one In which 
they réside, under or by vlrtue of a certain agreemènt set forth and at- 
taehed to the blU. The complainants ask that the défendants be restrained 
from further conspirtng, agreeing, combining, and actlng together in the 
manner set out in the agreemènt, which It is prayed be declared null and 
vold, and the unlawful trust and combination thereunder be dissolved by 
decree of court The agreemènt which it Is alleged évidences the combina- 
tion is as follows: 

"Thls agreemènt, made this 15th day of December, 1897, between the 0. 
& O. Fuel Company, a corporation created, organlzed, and existlng under 
and pursuant to the laws of the state of West Virginia, and hereinafter 
called the 'Fuel Company,' of the flrst part, and the St Clair Company, 
a corporation of West Virginia; John Oarver and Enoch Oarver, partners in 
business under the flrm name and style of Oarver Brothers; W. B. John- 
son, M. T. Davis, doing business as M. T. Davis & Co.; John Oarver and 
Enoch Càn'er, partners in business under the flrm name and style of the 
Meeca Coal and Coke Company; S. H. Montgomery, doing business under 
the name of the Montgomery Coal Company; the Chesapeake Mining Com- 
pany, a corporation of West Virginia; the Belmont Coal Company, a corpo- 
ration of West Virginia; the Kanawha Splint Coal Company, a corporation 
of West Virginia; the Eobinson Coal Company, a corporation of West Vir- 
ginia; Harry B. Smith, spécial recelver of the tens Creek Coal and Coke 
Company; Joseph Renshaw, spécial recelver of the Big Black Band GorS 
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Company; the Charlmore Ooal Company, a corporation of West Virginia; 
and Robert Brabbin; Jr., and L. N. Peïry, partners in business mider the 
tirm name and style ol the Brabbln Coal Company; Jasper McCallister, Sam- 
uel Moore, and Jam®s Kelsoe, dolng business as McCallister & Co., — and 
together constltutlng the C. & O. Ooal Association, and hereinafter col- 
lectively mentioned as the 'Ooal Association,' o£ the sectond part. Whereas, 
the members of the^ sald coal association are ail miners and shlppers ot 
coal, and part of them makers anâ shlppers of coite, on the Une of the 
Chesapeake & OhlO Ballway, In Fayette or Kanawha oountles, West Vir- 
ginia, and hâve formed and organized sald association for the promotion 
of thelr eommon business interests in the mining of Kanawha coals and 
cokes; and whereas, the sald fuel company has been Incorporated and or- 
ganized for the purpose of placing sald Kanawha coals and cokes upon 
the Western market,— Its prime object to promote the sale of, and enlarga 
the Western market for, sald coals and cokes: Now, therefore, this agree- 
ment wlthesseth: 

"(1) That the parties qt the second part agrée, in considération of the 
covenants and agreements on the part of the pariy of the flrst part herein 
contained, each flrm, indlvldual, or corporation, seTerally, for tliemselves, 
himself, or Itself, and not for aùy bther, and each of them dotu hereby 
agrée to sell to the sald fuel company exclusively the entire coal and coke 
output of the mine or mines operated by each of them, respectlvely, on saiii 
C. & 0. Ry., or branches thereof , for Western shipment, for a period of not 
less than flve years from and after the date of January, 1898, subject to ail 
the provisions, terms, and conditions hereinafter contained, except as to 
such coal as may be sold by any member of sald coal association to the 
Chesapeake & Ohio Kailway Company for the consumptlon of sald rail- 
way Company, whlch sald coal sùch rnember shall hâve the right to sell 
to sald rallway company direct; it beinig understood that tliis contract ap- 
plles only.to the coal and coke to be sold west of the respective mines of 
the members of sald coal association, and shall not in any way apply to, 
or Interfère wlth, the Eastem trade of the members of sald association. 

"(2) The minimum prlce f. o. b. mines of ail the varlous grades of coal 
and coke^ sold and to be shipped West by the members of said association. 
and embraceâ in this contract, shall be flxed by the executive committee of 
sald coal association from time to time, as It shall see proper, after con- 
sultation wlth th^ executive committee of the fuel company. The said 
fuel company covenants, agrées, and binds itself that It will make no con- 
tract for the sale of any coal or coke ot any members of sald association at 
a priée lower than such minimum priées to be fixed by such committee, and 
further that It will at ail tlmes endeavor to obtain the maximum prine for 
such coal a,nd coke. It Is understood and agreed that the minimum priées 
hereinbefoye mentioned are net priées f. a b. mines, and not Ineluding any 
profit tp jthe said fuel company, whlch Is to get its profit over and above 
said Bric«!8J I 

"(3). That the sald fuel company shall make its ; sales direct, and shall 
not make any contract for the sale of coal and coke to a third party in 
the name of any member of the said coal association, and shall hâve no 
right byàiiy contract to bind any member of said association to any third 
party, except for river bïtslneçs, as hereinafter provided for. 

"(4) The executive committee of sald fuel company, who shall administer 
and hâve chai'geiof Its affairs, sïiair be composed of three (3) persons, one 
of whom shâlf at ail tlm'és be a métnber of. or ofiicer of a member of, 
sald coal association, and Shall froitti time to time, according to the by-laws 
or articles ôf association of sald association, be designated as a member 
of such executive committee, and shall fhereupon be appolnted such mem- 
ber of such feyetiutive boronilttee by sald fuel company in the place and 
stead of tte méïiiber oif, bt offlcer of ,a member of, sald coal association 
previpusly bccupying such ofQce. The executive committee of sald coal 
association shall consist ot three meinbers of, or offlcers of members of, 
sald coal association, to be selected as such from time to time by the menl- 
bers of said coal association according to thelr by-laws or articles of asso- 
ciation. 
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"(5) The said fuel Company covenants, agrées, and binds itself to sell 
for shipment by rail via the said Chesapeake & Ohio Eailway, and pay 
for, to the members of said coal association as hereinafter agreed, not less 
than 600,000 tons per annum of coal, and 75,000 tons per annum of col£e; 
such sales and shlpments to be dlsposed of in as nearly equal monthly 
quantlties as possible. But in case said fuel company Is unable for any 
time to make sales of coal or coke by reason of the fallure or inability of 
the members of said association to make priées sufflciently low to enable 
said fuel company to meet the prices in the market where said coal or 
coke is sought to be sold, and to compete with other sellers of coal or 
coke in such markets, then there shall be an abatement of the minimum 
amount of coal or coke hereinbefore agreed to be taken annually by said 
fuel company, bearing the same proportion to such minimum amount of 
coal or coke as such time during which such inability to meet such mar- 
ket prices shall continue does to one year. The executive committee of said 
coal association shall, not later than the 20th day of each month, deslgnate 
the percentage of the total product of each class and grade of coal and coke 
which they deem best to be shipped by each member of said association by 
rail as aforesald during the succeeding month, vchieh apportionment so 
made shall be furnished the gênerai manager of said fuel company not 
later than the 20th day of said flrst-mentioned month, and ail orders re- 
ceived to be shipped by rail as aforesald during such succeeding month 
shall be dlstributed between the members of said coal association by said 
gênerai manager according to such apportionments: provided tliat, if any 
member of said coal association shall be unable or shall not désire to ship 
West the fuU amount of any kind or grade of coal or coke apportioned 
to such member for any month, the said fuel company shall distribute the 
order for the deflciency so caused among the other members of said asso- 
ciation who are shippers of such grade of coal or coke in the proportion 
as between such other members fixed by said committee for such month: 
provided, further, that only actual inability shall excuse a member of said 
association from shipping so much of the apportionment for any month 
as shall be required by the said fuel company for contribution to contracts 
previously taken by said fuel company. 

"(6) The said fuel company shall make and render to the members of 
the coal association accurate and complète reports of ail coke and coal ship- 
ped by rail as aforesald, as follows: (a) A dally report of ail sales, show- 
Ing the net prices of such sales, (b) A monthly report showing the ton- 
nage ofthe various kinds of grades of coal and coke shipped by mem- 
bers of said coal association and weighed during the month, or weighed 
during such month though shipped during a preceding month, together 
with the average price for each grade or kind of coal or coke so shipped 
and weighed, which average price shall be computed upon the basis of 
the actual price, less gross profits, if any, received for ail coal or coke 
sold, and the minimum price, fixed as hereinafter provided, for such month 
for coal or coke not sold in such month; said report to be made not later 
than the lOth day of each month for ail coal and coke weighed, or weighed 
during the previous calendar month. The coal and coke shipped and 
weighed or weighed during such month shall be paid for by said fuel com- 
pany to the members of said coal association according to the averuge prices, 
determined as aforesald, and upon the sale after tlie end of each month of 
any coal or coke shipped and weighed, or weighed but not sold during 
euch month, the surplus, if any, arlsing after deducting from the actual 
price received the minimum price for such kind and grade of coal or coke 
for such month, and profit, shall be paid forthwith to the shippers of such 
grade of coal or coke for such month according to their tonnage of such 
kind or grade of coal or coke for such month. And the said fuel company 
agrées and binds itself to pay as aforesald, in cash, on or bef ore the 20th 
day of each month, for ail coal and coke during the previous calendar month. 

"(7) The said fuel company further covenants, agrées, and binds itself to 
hajadle only such coal and coke as are produced by the above-mentioned 
members of said coal association, and not to handle, buy, or sell, for it- 
self or on commission, any coal or coke produced by any other operator 
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along said Chesapeake & Ohlo Eailway, or branches thereof, or any coal 
or coke, wherever produced, of the, same grade as, or eompeting wlth, coal 
or coke produced by any of the inembers of sald association, the prime 
object of thia contract beipjg to ènlarge tlie sale of, and extend the West- 
ern ,niarket for, Kanawha'côàl and coke; and this shall not prevent the 
said.. fsiel. Company from dëallûg in anthracite coal or New Kiver coal or 
coke: Iirbvlded, that New BlVer coal or coke shall not be dealt In to the 
préjudice of, or sold as a siibstitute for, Kanawha coals and cokes; and, 
provided, further, that In an emergency, and when absolutely necessary, 
other coals and cokes may be haiidled by said fuel company to meet sucb 
emergency. But no dealing In sùCh anthracite, New River, or other coal 
or coke shall be done by said fijel company to an estent or in a manner 
incompatible wlth the primé object of this agreement, as hereiubefore re- 
clted. 

"(8) That at any time, by; a Tote of two-thlrds (%) of the members of 
said coal' association, said iuél company may be allowed to handle any other 
coal or èoke for such time ând upon suCh terms and conditions as may be 
presçrlbed by such vote. 

"(9) The sald fuel company is to receive a gross profit on ail rail coal 
and cpke sold, which shàll not exceed ten (10) cents per ton of two (2,000) 
thousand pounds on any sale, Which compensation shall be retained by said 
fuel cotopany out of the monthly setlieménts of coal and coke sold; the true 
intent and meanlng of this clause being that the fuel Company shall get Its 
profit ovér and aboyé the net, minimum price of said coal and coke f, o. b. 
mines as hereinbeïore fixed, and, if the price at which said coal and coke Is 
sold by said fuel company shall be sufficient to yield a sum exceeding said 
minimum price and gross profit of ten (10) cents per ton as aforesaid, then 
the différence shall be pald over to the members of said association in the 
manner and at tiie time hereinbefore mentloned, as they may be entitled un- 
der this agreement, as part of the purchase price to be paid for coal and 
coke by said fuel company. , 

"(1()) The members of said association shall not be requlred to mine and 
shlp coal when hîndered ot prevented by causes beyond their own control, 
such as strikes, accidents, refusai or InablUty of the carrier to provide trans- 
portation, &c. 

"(11) The sald coal ' association shall hâve the right, once per month, 
through a cOmmlttee not exceeding three in number, or a person designated 
by said commutée, to examine the order, sales, and tonnage books of sald 
fuel company. 

"(12) The coal or coke of members of sald coal association shipped in 
barges by river shall be handled by the said fuel company, as an agent, on 
the same terms and under the same conditions as are now established or 
may be hereafter established and prevail in Cincinnati market for the sale 
of river coal, btit the said fuel company shall not make time sales or ex- 
tend crédit wlthout the consent of the shippers of such coal. 

"(13) AU settléments! for coal or coke shipped by rail as aforesaid shall 
be made upon the Scale of weights of the (Chesapeake & Ohlo Eailway Com- 
pany, as aseertalned at Its welèhing stations now established, or that may 
hereafter be established. 

"(14) It Is dlstlnctly understood that nothlng hereln contalned shall be 
construed tb render the sald members of sald association liable as part- 
ners, in any way, manner, or form, either as between tbemselves or with 
the said fuel company; each of said flrms, corporations, , and indivlduals 
contracting hereln for tbemselves, itself, or himself, and not one for tlie 
other. 

"(15) The sald fuel compe,ny further covenants, agrées, and blnds itself 
that neither it, nor any of its offlcers, étaployês, or servants, will, with its 
knowledge, dlrectly or Indirectly, In any way. manner, or form, engage or 
become Interested in the buylng or selling of bituminous coal or coke in 
compétition with the coal oç coke of any of the members of said coal asso- 
ciation, except Under the tçï'nis aiid conditions of this agreement 

"(16) The members of sald coal association above named, each for him- 
self, itself, or themselves, and not ohe for the other, coveiiant aud agrée 
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that the sald members of said association wlll not sell or eonslgn any coal 
or coke bound to points west of their respective mines, except under the 
terms and conditions of thls agreement, during the period covered by this 
agreement, and that there shall be no pretended sale or lease of the prop- 
erty of the members of the said association made to évade thls contraet; 
but it Is further understood and mutually agreed that thls contraet shall 
nôt be construed to prevent âny bona flde sale, asslgnment, or lease of the 
respective propertles operated by the members of said association, re- 
spectlvely, or the interest thereln of any member of said association. And 
in case of such sale, asslgnment, or lease, the members of sald association 
are not to be held responslble under this contraet for the saie and deiivery 
of any coal from such propertles after such sale, asslgnment, or lease talces 
place. But in case the vendee, assignée, or lessee of any coal or coke prop- 
erty of any member of the coal association désires, he shall hâve the right 
to take the place of such member in this agreement. 

"(17) And whereas, some of the members of sald association hâve con- 
tracts for the sale of coal or coke, which cannot be completed untll after 
this agreement goes into opération; and whereas, it is to the advantage 
both of such members and of said fuel company that such contracis be 
fllled through said fuel company: It Is further agreed that the members 
of sald association having existing contracts to be completed during the 
period of thls agreement shall on or before the 24th day of Deeember, ISâT. 
lile wlth the gênerai manager of said fuel company a mémorandum of each 
of sald contracts, and such of sald contracts as are uncompleted on the flrst 
day of January, 1898, shall be completed through said fuel company; the 
fuel company to make no charge for Its services in connection with such 
contraet, and collectlng the proceeds of the same; said fuel company not to 
guaranty the collection of such proceeds, or be responslble for same unless 
collected by it. Such coal or coke so shipped on existing contracts shall not 
be taken into account in any way as a part of the trafflc hereinbefore pro- 
vlded for in this contraet, nor Its priées taken into account in Computing the 
average price for any month, but such as shall be shipped by rail shall be 
considered part of the minimum tonnage mentioned in the fifth clause of 
this agreement for the year In which it is shipped. 

"(18) The sald fuel company shall keep at its own expense one or more 
Inspectors to examine and Inspect from time to time, as often as may be 
necessary, the coal and coke produced, wlth a view of keeping up a proper 
standard of excellence. Should said inspecter flnd coal or coke badly or im- 
properly prepared, he shall immediately report ail the facts in writing to 
the fuel company and to the operator preparing such coal or coke, and ship- 
ments from mine or mines producing such alleged improperly prepared coal 
or coke may be suspended after flve (5) days' notice in writing to such 
operator, at the discrétion of the executive committee of the fuel company, 
untll such time as such operator may prépare such coal or coke properly. 
In any case such operator shall hâve the right to refer the question whether 
such coal or coke is improperly prepared or not, or, if not sa prepared, 
whether the saine be so prepared at reasonable cost, to arbitratJon, as 
herein provided, whlch décision as to the préparation of such coal shall be 
final and blnding on both parties; and in case said arbitration shall flnd 
such coal or coke improperly prepared, and shall further flnd that it is im- 
possible or impracticable for such operator to remedy such faults at rea- 
sonable cost, he shall hâve the right to withdraw from, and hâve this 
agreement annulled as to hlm. If said fuel company shall make default 
in payment for any coal or coke shipped under thls agreement according 
to the terms hereof, and sald default shall continue for the spaee of fiftee.n 
(15) days, unless payment shall be withheld by reason of attachment, sug- 
gestion, garnishment, or other légal process against the member of said 
coal association on whose clalm default is so made, such default shall, at 
the option of such member on whose clalm such default is so made, work 
an annulment of this contraet as to such member: provided, such member 
shall wlthin ten (10) days after the expiration of said flfteen (15) days 
glve notice in writing to sàid, fuel company of the élection of such member 
to exercise stich right of annulment; and a failure to exercise this right 
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for, any sucli default shall pot présent the exercise of the same for any 
sBbseqnent default And a, violation or f allure to keep, observe, and per- 
forai any cbvenant or C0|Venants hereln contained by any party to this 
agrëenient shali, at the option of the party or parties tbereby aggrieved, 
work ^n, annulmènt of thl^ àgreement as to such party or parties on thirty 
(30) day^' lùjtice in writing. And no waiver of this right, in case of any 
violation or, failure to kéèp, observe, and perform any covenant hereof, 
shall prevent the exercise of the same for any subséquent violation of , or 
failure tb keep, observé,, and perform, the same, or any other covenant 
hereof: provided that, ùpon any notice for, the annulment of this àgree- 
ment as herelnbefore provided being giveti by any parties or party, the 
party or parties to vrhom it is so, given, if desiring to contest the rights of 
the parties or party givlng said notice to annul this àgreement, shall hâve 
the right to submit thé question to arbltratlon, as herein provided, and tho 
décision of such arbitrator shall be final and bindlng on ail parties to such 
arbltratlon. But any wlthdravyal or annulment as to any member or mem- 
bers under this, or clause No. 18 hereof, shall not affect this contract as 
to the parties remaining, betvreen themselves. 

"(18) Any person, flrm, or corporation now or hereafter producing coal 
to be shlppeâ on the Chesapeake & Ohio Rallway may becomé a party to 
this contract by signlng the same, or an exact copy hereof, with the fuel 
Company, or by an indorsement attached hereto may accept the provisions 
hereof; and, upon becoming such party hereto, such person, flrm, or cor- 
poration Bhall be entltled to ail the rights and privilèges, and be subject 
to ail the duties and liabllitiés, hereunder, the same as if he, it, or they 
had been named In said contract as one of the parties of the second part, 
and had duly slgned and executed it with the others named therein 
provided, that said association shall agrée to such person, flrm, or corpora- 
tion becoming a party hereto by a majorlty vote of a quorum of Its members. 

"(20) It is understood and hereby agreed that in any matter or thing 
connected with this àgreement, wbere any party hereto shall assert, main- 
taln, or set np any clalm, right, privilège, liability, or* penalty in bis, its, 
or thelr favpr, or agalnst any other party or parties hereto, and thereby 
a controversy shall arise hereunder, then and in that event either party 
or parties to such controversy shall bave the right to submit the said 
controversy to arbltratlon in tlie manner hereinafter set forth. There is 
hereby constituted and appolnted an arbltratlon committee, which shall be 
composed of two . persons and such third person as shall be by such two 
selected from tlme to time as any controversy may arise. Such two persons 
shall be selected as follows: Each and every year during the continuance 
of this contract the said fuel company shall appoint some person to serve 
upon said arbltratlon committee, and the parties of the second part shall 
also appoint one to serve upon said committee, of which appointment the 
fuel Company and the association shall hâve notice, and the two persons 
so appolnted shall continue to serve until their successors shall be ap- 
polnted In the same manner. Whenever a controversy shall arise here- 
under, the party desiring to submit such controversy shall notlfy the 
other party or parties to such controversy of the same, in writing, and 
shall deslgnate in such notice the time and place when said two arbitratora 
shall meet to hear the matter In controversy, and he or they shall also 
notlfy the said arbitrators to meet at said tlme and place. And at the 
time and place so deslgnated said two arbitrators shall meet, and they shall 
sélect a third arbitrator, who, with the other two, shall constitute the full 
arbltratlon committee to hear and détermine the said controversy, and whose 
award in ail rdatters of law and ^^^^ shall be final, and shall be binding upon 
each and ail of the parties to that controversy. Such notice may be served 
as a légal notice is served, or It may be malled to the party, to be served at 
his or their post-office address. And any notice to any one or more of the 
parties of the second part may be served upon, or sent by mail to, the prési- 
dent and secretary bf said association. If at the time and place said two ar- 
bitrators are required to meet, either one or both of them should fail or re- 
fuse to attend or serve, then the fuel company, by its agent or attorney, on 
the one side, may flU the vacancy caused by its arbitrator being absent or 
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refusing to serve, and the assocîation, by its offlcer, agent, or attorney, may 
flll the vacancy caused by the absence of its arbitrator, or hls refusing to 
serve; and the arbitrator or àrbitrators so selected by either or both of said 
parties as aforesaid shall sélect the third, vs^hich three shall, for that contro- 
versy, constitute the arbltration commlttee, and shall hâve the same powers, 
and their award shall be as final, as if the t-wo àrbitrators herein first pro- 
vided for had attended and selected a thlrd. If, upon having notice to at- 
tend at a tlme and place to settle a controversy, either party shall fail or 
refuse to attend, or shall fail or refuse to sélect an arbitrator wheu required 
hereunder so to do, the said association, by its président, other oflicer, or at- 
torney, may seleet an arbitrator in the place or stead of the absent one; and, 
if such association shall faU or refuse to make such appointment, in that 
event the fuel Company, by its agent or attorney, may make such appoint- 
ment or appointments, and the two, when so appointed in any of said modes, 
shall sélect a third, and the three shall constitute the arbitration commlttee 
to hear and détermine said controversy, whose award shall be final. A no- 
tice to arbitrate hereunder shall not fix a time longer than flfteen (15) days, 
nor less than five (5) days, from the tlme of giving said notice, unless by mu- 
tual consent. The place of such meeting of the àrbitrators shall be at Cin- 
cinnati, Ohio, or Charleston, W. Va., unless by mutual consent. Said àrbi- 
trators shall hâve the right to adjourn their session from time to time, or 
to such place or places as they may détermine. And they shall make their 
award in not less than three days from the time the évidence is finally taken 
before or submltted to them; such award to be valid if signed by two of the 
àrbitrators. Bvery award shall be executed in duplicate, and a copy thereof 
f umished to each of .the executive committees herein mentioned. The f all- 
ure of a regular arbitrator to attend at a tlme and place designated In any 
notice to him, and the appointment of another in hls stead for any contro- 
versy, shall not for that reason vacate bis gênerai appointment as an arbi- 
trator until hls successor Is appointed. If the two àrbitrators appointed as 
above provlded shall at any tlme fail or refuse for two days to appoint the 
third arbitrator, the latter shall be appointed by the judge of the circuit 
court of Kanawha county, West Virginia. 
"Witness the folio wlng signatures: 

"The C. & O. Fuel Co., 

"Donald McDonald, Pt 
"Robinson Coal Co., 

"By Neil Robinson. 
"W. R. Johnson. 
"The Kanawha Splint Coal Company, 

"By F. E. Lair. 
"Carver Bros. 
"Enoch Carver. 
"Jos Renshaw, 

"Spécial Recelver Blg Black Band 
Coal Co. 
"Oharlmore Ooal Co., 

"Herndon & Renshaw, Mgrs. 
"McCalllster & Co., 

"Per James Kelsoe, 
"Mecca Coal & Coke Co., 

"By John Carver. 
"Chesapeake Mining Co., 

"By J. B. Lewis. 

"Coalburg Colllery Co., 

"By J. B. Lewis. 

"Montgomery Coal Oo., 

, "By S. H. Montgomery. 
"Belmont Ooal Co., 

"By T. E. Embleton, Pt 
"Harris B. Smith, 

"Spl. Recelver Lens Creek Ooal & 
Coke Oo." 
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The, <3^çfe^ldaIlts answçred, adlmlttlng the making of the contract, and 
taklng issue nppn the otiier allégations of the bill, and seeklng to justify 
the mailing o| the àgreemept for lawful purppses, for réasons set forth in 
the ahs^eç, . ■jyhlch are notlçéd ÏH the opinioii. The complalnant ofCered no 
testli»phy.' bîit' éèrtaln évidence, -wàs Introduced by the défendants for the 
purpose 0| éhowlng the légalltjjr of thé transaction, and did tend to establlsh 
certain ^^Cts, — amoiig other», the rWllowlng: The 14 parties to the agree- 
ment arç oàrrylng opi' trade andbïisinëss In whàt Is known as the "Kanawha 
district,", in West Virglïilf. Tliése parties are miners and shippers of coal 
and man|ifa,ctuifei'6 of coke liithat district, and the mines covered by the 
contract ârè 6ri the south sldè: of the Kanawha river. They do not own ail 
of the mines pn that slde of the river. One îîpnald McDonald had been the 
agent of the y^-ffous coal companles in the sale of coal and coke at Oincinnati, 
Ohlo, priPr'tp the forihation of the Ohesapeake & Ohio Fuel Company, whleh 
Company lé iàixe éf the parties to thè agreement In controversy, and of which 
he became the président. His business, beforé the formation of the fuel Com- 
pany, wàs largely cenflned toloéal points v^est of the Ohesapeake & Ohlo 
Ràilroad, ftnd tP Cincinnati and 'yicinity. AJEter the making of the contract, 
coal and coke were sold thereùnder In West Virginia, Kentucky, Ohlo, In- 
diana, lUlnolS, Michlgan, Wisàonsin, Missouri, lovra, Nebraska, North Dakota, 
South Dakota, Arizona, and sïUall quantifies In Mississippi. Of the parties to 
the agreement, which relates ohly to rail Shlpments west Pn the Ohesapeake 
& Ohlo Ràilroad, seven lu number hâve river tipples fpr shlpping coal by 
thè Great Kanawha river. Other miners, not parties to this agreement, 
also hâve tipples for shlpping coal on this river. The mines embraced in 
the agreèmèiit hâve a capacity of about 5,000 tons a day, and the mines of 
the Kanawhèt district not pàtlies to thé agreement bave a capacity of 
about 11,000 tPUS a dày. The cpke ovehs in this district représentée by 
parties in tllls agreeniènt are about 226 in number, with a dally capacity 
of about 450 tp^S, tb about 847 m number, wlth a dally capacity of 525 
tons owned by pthers than the parties to the agreement Compétition in 
the Western markèt Is keen with the coal minés shlpped along the Une Pf 
the Ohesapeake &Ohlp RailroM, in the Kanawha district. This compétition 
cornes from the Fiat Top coal flelds on the Une of the Norfolk & Western 
Ràilroad, from the coal flelds ail along the Une of the Baltimore & Ohio 
Ràilroad, West Virginia & Plttsburg Ràilroad, and West Virginia Central 
Ràilroad; àlso "Coinpetitlon by rail and water from ail of the great coal 
flelds of western Pennsylvania, the Hôcklng, Welston, and Nelson flelds of 
Ohio, the coal' flelds of Kentucky and Tennessee, northern and southem 
Illinois, and thç flelds of loWa, ànd spme compétition from Missouri. The 
aggregate of ail thèse flelds Is àbPut 115,000,000 tons annually. The com- 
pétition in the Western màrkét is severe, wlth the coke produced in the 
Kanawha district. The twéîfth clause of the agreement, which provides 
that the Ohesapeake & Ohlo Fuel Company shall handle the coal shlpped in 
.barges, was rescinded by ail the î>artles to the agreement in June, 1898. 
Thé business àf thé pperatêi^ Éàd not been satisfactory, and it was agreed 
wlth McDonald, the former Sales agent, that a company should be formed 
for the sale of the coal, whlCh shotlld use every practicable means to push 
the sale of the coâl; and to enlafge Its.market. There were large contracts, 
which no single pperator cputO; také. The minimum of 600,000 tons of coal 
and 75,000 tons of CPké pér'àiùium, wlilch it is provlded shall be taken under 
the contract, w^s considerably In excéss of the préviens year's shipments. 
In making the ci^hliact, tiié" coal was placed at about 60,000 tons in excess 
of the préviens year's pr{>dnctl<}n', ândthe coke at 30,000 tons. It is testified 
that larger contrà'cts had feeen obtained for the sale of coal than thereto- 
fore, and larger thkn any of the Pperàtors could fill. And better préparation 
of the coal fpr thé. market had been secured, together wlth a more équitable 
distribution of the çats, for the shipment of the coal. Since the fall of 
1898 an aient; teriiiéd. the "equalizer," has been employed to attend to fhe 
distribution of the or^érs sent in by ïhe fuel company. The priée to con- 
sumers hésf beéB Tedùçéd, and there has been no intention to control the 
jnarlj.et or enhance priées. The circuit court made a decree In favor of the 
•"•^afttpfainant (106 Féd; 93), and the défendants appealed. 
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Malcolm Johnson and A. C. Cassatt, for appellants. 

Wm. E. Bundy and Sherman T. McPherson, for the United States. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge (after stating the facts as above). This action 
involves the construction and application of Act Cong. July 2, 1890 
(26 Stat. 209). This statute makes illégal "every contract, combina- 
tion, in the form of trust or otherwise, or conspiracy in restraint of 
trade or commerce among the several states or with foreign nations." 
The act further makes it a misdemeanor to monopolize or attempt to 
monopolize, or combine or conspire with others to monopolize, any 
part of the trade or commerce among the several states. This suit 
was brought under cover of the fourth section, giving to the circuit 
court jurisdiction of proceedings in equity brought by the United 
States district attomey, under the direction of the attorney gênerai, 
to restrain violations of the law. 

Is the contract in restraint of trade, within the meaning of the law ? 
As we understand the décisions of the suprême court of the United 
States, the construction of the statute is no longer an open question. 
At the common law, contracts were invalid when in unreasonable re- 
straint of trade, and were not enforced by the courts. See opinion 
of this court, per Taft, Circuit Judge, in U. S. v. Addyston Pipe & 
Steel Co., 29 C. C. A. 141, 85 Fed. 271-279, 46 L. R. A. 122. By 
the constitution of the United States, congress is given plenary power 
to regulate commerce between the states and with foreign nations. 
In the exercise of this power, congress may prevent interférence by 
the states with the freedom of Interstate commerce, and may likewise 
prohibit individuals, by contract or otherwise, from impeding the 
free and untrammeled flow of such trade. In the exercise of this 
right, congress has seen fît to prohibit ail contracts in restraint of 
trade. It has not left to the courts the considération of the question 
whether such restraint is reasonable or unreasonable, or whether the 
contract would hâve been illégal at the common law or not. The 
act leaves for considération by judicial authority no question of this 
character, but ail contracts and combinations are declared illégal if 
in restraint of trade or commerce among the states. U. S. v. Trans- 
Missouri Freight Ass'n, 166 U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 
1007; U. S. V. Joint Trafïîc Ass'n, 171 U. S. 505, 19 Sup. Ct. 25, 
43 L. Ed. 259; Addyston Pipe & Steel Co. v. U. S., 175 U. S. 211, 
20 Sup. Ct. 96, 44 E. Ed. 136. 

While this is the gênerai rule to be deduced from the authorities 
cited, it is to be remembered that the suprême court has also declared : 

"An agreement entered Into for the purpose of promotlng the legitimste 
business of an Individual or corporation, with no purpose to thereby afCect or 
restrain Interstate commerce, is not, as we think, covered by the act, al- 
though the agreement may indirectly and remotely afifect commerce." U. S. 
V. Joint Traffic Ass'n, 171 U. S. 505, 568, 19 Sup. Ct 25, 43 L. Ed. 259. 

The question is, in each case, does the contract or combination hâve 
the necessary effect to restrain Interstate commerce? A contract or 
combination which interfères with the freedom of Interstate commerce, 
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and hinders or prevents its free enjoyment, to tlie extent tHat ît does 
so, restrains that commerce, and is illégal. It was the policy of the 
common law to discourage monopolies, and to refuse to enforce con- 
tracta which had the effect to suppress compétition. It was believed 
and declared by those who built up that System of jurisprudence that 
the public interests were best subserved when commerce and trade 
were left unfettered by combinations and agreements which had the 
effect to destroy compétition in whole or in part. It was in the same 
spirit, and with the same end in view, that congress passed the act 
under considération, which is aimed to maintain Interstate commerce 
upon the basis of free compétition, and contracts which hâve the 
necessary tendency to restrain that freedom are within the condemna- 
tion of the law. The courts are not concerned with the policy of such 
a law. It is not for them to inquire whether it be true, as is often 
alleged, that this is a mistaken public policy, and combinations, in 
the réduction of the cost of production, cheapened "transportation, and 
lowered cost to the consumer, hâve been productive of more good 
than evil to the public. The constitution has delegated to congress 
the right to control and regulate commerce between the states. In 
the exercise of this right, it has declared for that policy which shall 
keep compétition free, and leave Interstate commerce open to ail, 
without the right to any to fetter it by contracts or combinations which 
shall put it under restraint. 

Looking, then, to the contract in question, we find 14 of the coal 
producers of this district, whose aggregate production is 5,000 tons 
a day, entering into an agreement which, without making a partner- 
ship, undertakes to control the entire output of the several mines for 
shipment west by a leading route. Examining its provisions, we find 
that thèse 14 independent operators, who theretofore were competing 
in the open market for the trade which is the subject of this contract, 
are now prevented from any independent action in fîxing priées, but 
are obligea to sell at à price fixed by the executive committee, or 
not to sell at ail. One of the witnesses introduced by the défendants 
said in the course of his testimony: 

"I Buppoee before this contract went Into effect the operators were not 
generally Informed as to wheit each other were recelving, and that each re- 
cel ved hla own prlce." 

Undoubtedly the riiarket price was generally controlling, but the 
price was not fixed by arbitrary agreement, and was left to the opéra- 
tion of the natufal laws of open compétition. Under this agreement 
no member of the association is permitted to sell coal or coke bound to 
points west on the railroad except under the terms and conditions of 
the contract, and the fuel company cannot directly or indirectly become 
interested in the buying or selling of bituminous coal or coke of any 
inembers of the association, or coal or coke in compétition with coal or 
coke of members of the association, except under the terms of the 
agreement. Monthly reports are to be made, showing the tonnage of 
the varions kinds of coal and coke shipped by the various members of 
the association, and weighed during the month, together with an aver- 
age price of each grade of coal or coke so shipped and weighed, 
which average price is to be computed upon the basis of the actual 
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price, less gross profits, if any, received for ail coal and coke sold, 
and the minimum price as fixed by the contract for coal and coke not 
sold in such month, and settlement to be made with the members of 
the association according to the prices fixed. The fuel company is 
to receive a gross profit of not to exceed lo cents a ton, and the 
amount realized each month in excess of said profit, over and above 
the minimum price, is to be paid to the members of the coal associa- 
tion. The executive committee of the coal association is required, 
not later than the 20th day of each month, to designate the per- 
centage of the total product of each class and grade of coal and coke 
which they deem best to be shipped by each member of the associa- 
tion under the terms of the contract. 

A considération of thèse provisions, assuming that the contract re- 
lates to Interstate commerce, wôuld seem to make plain the violation 
of the statute of 1890. Hère are 14 dealers who hâve neither formed 
a corporation nor a partnership, but hâve limited to the terms of this 
agreement their rights for five years in the mining and shipping of 
coal upon one of their main outlets to the market. They hâve re- 
stricted their right to produce coal for such shipment to the amount 
designated by the committee. They hâve restricted sales to this pur- 
chaser to a price to be fixed by the committee. They hâve eliminated 
compétition in the market among themselves. They hâve restricted 
the purchaser so that he may not buy from others in compétition with 
themselves. If we correctly interpret the décisions of the suprême 
court, thèse provisions clearly restrain the freedom of Interstate com- 
merce, which it is the purpose of this statute to maintain unfettered 
by such contracts and combinations. While it is admitted that some 
restraiht may resuit upon commerce by thèse provisions, it is strenu- 
ously argued by the learned counsel for the défendants that such re- 
strictions among a portion of the coal dealers of a district are only 
ancillary to a main lawful purpose, resulting in larger compétition, 
and greater freedom and volume of Interstate trade, and do not vio- 
late the act. In support of this contention, Judge Taft's opinion in 
the Addyston Pipe Co. Case, supra, is cited, in which, after ■ sum- 
marizing the five instances in which the common law upheld covenants 
in partial restraint of trade, the learned judge said: 

"It wouId be stating it too strongly to say that thèse five classes of cove- 
nants in restraint of trade include ail of those upheld as valld at the com- 
mon law; but it would certainly seem to follow from the tests laid down for 
determining the validlty of such an agreement that no conventional restraint 
of trade can be enforced unless the coTenant embodying it is merely an- 
cillary to the main purpose of a lawful contract, and necessary to protect 
the covenantee in the enjoyment of the legitimate fruits of the contract. 
or to protect hlm from the dangers of an unjust use of those fniits by the 
other party." 

And the judge quotes from Chief Justice Tindal in Horner v. 
Graves, 7 Bing. 735, to the eflfect that in such cases it is to be con- 
sidered whether the restraint imposed by the contract is only fair 
protection to the interests of the party in whose favor it is given, 
and not so large as to interfère with the interests of the public. If 
the unreasonable restraint, as at the common law, was the test of the 
validity of such contracts, we might inquire whether this agreement 
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did not cpntain certain rèStrîctioné entirely unnecessary to the pro- 
tection of the fuel company iti àcquiring the coal from the associa- 
tion, which restrictions afë ihîmical to the public interest. But it is 
to be refnembered that the test of the common law as to the reason- 
ablenëss of the restraihtof commerce is not the test of the validity 
of such àgreements, withîn the provision of the statute. This prop- 
osition was decided by the suprême court in the Trans-Missouri Case, 
supra, arid afHrmed in later cases. Not that every case of incidental 
restraint' mâkes a contract'i^oid, bût the question is, is it the effect of 
the coiitract , to directly restrâin interstate commerce ? Upon this 
question the suprême court hàs said (Joint Traffic Ass'n Case, 171 
U. S. 567, 568, 19 Sup. et. 31, 43 L. Ed. 287) : 

"Nevertheless, we mlght siay that the formation of corporations for busi- 
ness or maliufaeturlng purpôses has never, tO our Isnowledge, been regarded 
In the nature of a contract iix restraint of trade or commerce. The same 
may be saïd of the contract of partnership. It mlght aiso be difficult to 
show that the appointment, of tyyo or more producers, of the same person 
to sell thelr goods on commission, was a matter in any degree In restraint 
of trade. 

"An agreement entèrèd Into for the purpose of promoting the legltimate 
business of an indlvidnal or Corporation, with no purpose to thereby afCect 
or restraio interstate commerce, and which does not directiy restraiu such 
commercé, is not, as we think, covered by the act, although the agreement 
may Indlrectly and reraotely afCect that commerce. We also repeat what 
is said in the case above cited, that 'the act of congress must hâve a rea- 
sonable construëtlon, or else thère would scarcely be an agreement or con- 
tract among business men that could not be said to hâve, hidlrectly or re- 
motely, some bearlng upon Interstate commerce, and possibly to restrâin it' " 

And in t^ie Addystoii Case, 175 U. S. 245, 20 Sup. Ct. 109, 44 L. 
Ed. 149, the court says : 

"Ail the facts and circumstances are, however, to be consldered in order 
to détermine the fnndamental ^question, whether the neeessary effect of the 
combina tion Is tô restrâin interstate commerce." 

And it is argùed that the main purpose 'of this agreement being to 
increase the trade of the parties, to enhance compétition in a larger 
field, and improye the character of the product, thèse objects are béné- 
ficiai to the public, as well as to the private parties, lawful in their 
scope and purpose, and justifying the indirect and partial restraint 
of trade îilvolved in the exécution of the agreement. The argument 
hère advahced would be ^vailable to nearly every combination of this 
kind. Wider markets and more trade may be the inducements to such 
àgreements, but they are purposeS which the act of congress does 
not permit to interfère with the freedom of interstate trafïic. It 
would, however, be closing our eyes to the situation and the terms 
of the contract not to. perceive that the limiting of compétition was a 
moving purpose' ihentering into this agreement. Not only are the 
14 operators whb signed the agreement limited in priées and trade 
and production to the governing action of the executive committee, 
but in the ninetéeiith parkgràph of the contract it is provided that 
any person, firm, or ' corporation now or hereafter praducing coal 
to bé shipped on the Chesapeake & Ohio Railroad may become a 
party to the coritract by signîng the same; such parties to be ad- 
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mitted, by a majority vote of the members, to full participation in the 
benefits and obligations of the contract. The parties may well be 
concluded to hâve intended, in what they did, to put an end to com- 
pétition in the district in shipments to the Western market to be 
reached by the Chesapeake & Ol^o Railroad, by getting ail the oper- 
ators into an agreement to sell for a single price, to be fixed by a 
committee of their number, and to lirait compétition among them- 
selves in markets near and remote, within the scope of the agree- 
ment. It is to be remembered in this connection that it is the effect 
of the contract upon interstate commerce, not the intention of the 
parties in entering into it, which détermines whether it falls within 
the prohibition of the statute. The Trans-Missouri Case, i66 U. S. 
341, 17 Sup. Ct. 540, 41 L. Ed. 1007; the Addyston Case, 175 U. 
S. 234, 20 Sup. Ct. 96, 44 L. Ed. 136. It is, moreover, contended 
that the efïect of this agreement has been the réduction of prices to 
the consumer. In determining whether a combination restrains in- 
terstate commerce, it is not only the efïect upon consumers which is to 
be considered, but, as well, the effect upon others in the business, 
who, from choice or necessity, are left outside of the organization. 
As is said in the Trans-Missouri Case, 166 U. S. 323, 17 Sup. Ct. 
552, 41 L. Ed. 1021 : 

"In business or trading combinatlons, they may even temporarily, or per- 
haps permanently, reduce the priée of the article traded In or manufactured, 
by reduelng the expansé inséparable from the running of many différent 
companles for the same purpose. Trade or commerce under those circum- 
stances may nevertheless be badly and unfortunately restraihed by drlving 
eut of business the small dealers and worthy men whose lives hâve been 
spent therein, and who might be unable to readjust themselves to their 
altered surroundings. Mère réduction In the price of the commodity dealt 
in might be dearly pald for by the ruin of such a class, and the absorption 
of control over one commodity by an all-powertul combination of capital." 

In the présent case, if the scheme of this combination shall prevail, 
until nearly ail of the operators in this district hâve availed themselves 
of the opportunity contained in the contract and become parties to 
it, the effect upon dealers who hâve not its large facilities, and may 
be unable to compete for the contracts and meet the prices fbced by 
the committee, cannot be otherwise than disastrous. And when the 
small dealer has been driven out, the combination is one step nearer 
to the power to control the market. 

It is further contended that the compétition is such in the market 
for which this coal is intended, and the coal produced by the opera- 
tors, parties to this agreement, is such a small fraction of the quan- 
tity sold, that it cannot affect prices materially. It is not required, 
in order to vioîate this statute, that a monopoly be created. It is 
sufifiicient if that be the necessary tendency of the agreement. In U. 
S. v. E. C. Knight Co., 156 U. S. i, 15 Sup. Ct. 249, 39 L. Ed. 325, 
Chief Justice FuUer said: 

"Again, ail the authorltles agrée that, In order to vitiate a contract or 
combination, It Is not essentlal that its resuit be a complète monopoly. It 
is sufflclent if it really tends to that end, and to deprive the pubUc of the 
advantages which flow from a free compétition." Quoted with apprbval in 
the Addyston Case, 175 U. S. 237, 20 Sup. a. 96, 44 h. Ed. 136. 
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The statute îs flot limited to contracts or combînations which mo- 
nopolize interstàté commerce in any given commodlty, but seeks to 
reaCh thôsô which directly restraiii' ôr imipair the freedom of inter- 
state tradè. The law reaches combînations which may fall short of 
complète control of a trade or business, and does net await the con- 
solidation of many small combînations into the huge "trust" which 
shall côntrôl the production and sale bf a commodity. 

Agâin, it is àrgued that the features of the contract which fix the 
minimum tobe taken by the fuel company in excess of the former 
production ai the mines, and permit a proportionate réduction of the 
minimuim quantity to be taken when the price is fixed so high that 
the fud company cannot meet the market, are évidences that this is 
no more than an agreement to make the fuel company the common 
agent of the parties for the sale of the product of the mines at the 
market price. The answers to this position are obvions. In the con- 
stitution ofsuch an agency the restrictive features of this contract 
are unnecessâry. Should the fuel company be unable in ail cases to 
meet the price fixed, the piarties are nevertheless prohibited, during 
the life of the contract, from dealing witb others, or selling at a less 
price than the committee has fixed, and the purchaser is not at liberty 
to deal with competitors for a supply of coal for this market. "It 
is the efïect of the combination in limiting and restricting the right 
of each of the members to transact business in the ordinary way, as 
well as its efifect upon the volume or extent of the dealing in the 
commodity that is regarded-" The Addyston Case, 175 U. S. 245, 20 
Sup. Ct. 109, 44 L. Ed. 149. 

We think this contract, within the meaning of the statute, is in re- 
straint of interstate commerce, and tends to create monopoly. 

That the contract under considération has relation to interstate com- 
merce, within the meaning of the act, we think not doubtful. The 
coal was contracted for to be sold in the Western market. It is de- 
clared to be a main purpose of the contract to extend that market. 
The coal was in fact shipped to a number of Western states. The 
payments were to be made for the coal upon the basis of a 10 per 
cent, profit to the fuel company, and the excess to go to the members 
of the coal association. Thèse sales were made, as it was intended 
and stipulated that they should be, in the Western states. Upon this 
subject, speaking for the court in the Addyston Case, 175 U. S. 241, 
20 Sup. Ct. 107, 44 L. Ed. 147, Mr. Justice Peckham said: 

"If, therefore, an agreement or combination directly restralns not alone 
the manufacture, but the purchase, sale, or exchange of the manufactured 
ct^mmpdity among the several statee, It Is brought within the provisions of 
thè,ptatute. The power to regulate such commerce— that Is, the power to 
preScrlbe the iiiles by which It shall be governed — is vested In congress; 
and, when congreSs has enacted a statute such as the one In question, any 
agreement or combination which directly opérâtes, not alone upon the 
manufacture, but upon the sale, transportation, and dellvery of an article 
of interstate commerce, by preventing or restricting its sale, etc., thereb^f 
régulâtes Interstate' commerce to that extent, and to the same extent in- 
trenches upon the power of the national législature and violâtes the statute." 

Within this principle, we think the contract and combination under 
considération hâve relation to interstate commerce. 
The judgment of the circuit court is afïirmed. 
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JOHNSON V. CHISHOLM et al. 

CHISHOLM et al. v. JOHNSON. 

(Circuit Court of Appeals, Third Circuit. April 2, 1902.) 

Nos. 10, 9. 

1. Patents— Anticipation — Pbockss fob Hulling Pkas. 

The Cliisholm patent, No. 421,244, for a method of hulling peas, Is 
void for anticipation by the process disclosed in the Faure French pat- 
ent of May 15, 1883, and the first certlflcate of addition thereto. Gray, 
Circuit Judge, dissenting. 

8. Bamb— Invention. 

The Scott patent, No. 499,397, for a process of gatherlng and hulling 
green peas from the vines, claim 2, is void for lack of patentable nov- 
elty, in vlew of the prlor art. 
8. Samb—Pea- Hulling Machine. 

The Scott & Ohlsholm patent, No. f300,299, for a pea-huUing machine, 
claims 1 to 6, are void for ïack of patentable invention, In View of the 
prior art. 

4. Same. 

The Scott patent, No. 887,318, for a machine for hulling and separating 
green peas, claim 5, construed, and held not Infringed. 

Appeals from the Circuit Court of the United States for the District 
of Delaware. 

This was a suit in equity for the infringement of four letters pat- 
ent: No. 421,244, issued February ii, 1890, to Charles P. and John 
A. Chisholm, for a method of hulling peas; No. 499,397, issued to 
Robert P. Scott, June 13, 1893, for a process of gathering and hulling 
green peas from the vines ; No. 500,299, issued June 27, 1893, to Scott 
and the Chisholms, for a pea-huUing machine; and No. 387,318, is- 
sued to Scott, August 7, 1888, for a machine for hulling and sepa- 
rating green peas. 

For former opinions, see (C. C.) 84 Fed. 384; (C. C.) 106 Fed. 191. 

R. S. Taylor, for Zachariah Johnson. 

Gustav Bissing and Henry A. Seymour, for Chisholm-Scott Co. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. Charles P. Chisholm, John A. Chis- 
holm, and Robert P. Scott brought a suit in equity in the court below 
against Zachariah Johnson for the infringement of four patents. The 
decree of the court was in favor of the complainants upon three of the 
patents. As to the fourth patent, the decree was in favor of the de- 
fendant. Both parties hâve appealed. As the main appeal is that of 
Zachariah Johnson, we will consider it iirst, taking up the three pat- 
ents involved in the order of their dates. 

The fîrst of thèse patents is numbered 421,244, is dated February 
II, 1890, was granted to Charles P. Chisholm and John A. Chisholm 
115 F.— 40 
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upon an application the original of which was filed January 3, 1887, 
and is for an improvement in "the.method of hùUing peas." This 
patent has two daims, which are as follows : 

"(1) The Improvement in the art o( hiilUng green péas, which consista In 
removing the same from the pods by impact, substantlally as descrlbed. (2) 
The impro*éiaént In the art of hulllng gréen peas, which consists In carry- 
Ing the flUed pods to an elevated position, and Impaeting the flUed poda 
while falling, so as to sever the connections of the two half shells of the 
pod and of the peas with the pods at one opération, substantlally as de- 
scribéd." 

The sf)ecificatîon of this patent states that by "impact" is meant 
the striking of a solid body against the pods while the latter are so 
situated that nothing but the résistance of the air holds them against 
the action of the solid body, and it is stated that the impact may be 
given by a "variety of apparatuses." The spécification proceeds to 
State: "For instance, a paddle,beater, or impact opener in the hands 
of a workman swung with just the proper velocity, impaeting the peas 
while falUng through the air, would exécute the proCess." But the 
patentées; in their spécification say, "We prefer the apparatus in the 
accompanying drawings." The machine shown in the drawings con- 
sists of an exterior hexagonal drum, A, having upon its interior sur- 
face six ribs, B, extending a short distance inwardly. Inside of 
this is a shaft, E, carrying upon projecting arms four beaters, F. 
The drum and beaters are exhibited as rotating in the same direction. 
The drawings show that the unshelted peas, when thrown into the 
drum, are lodged upon the inwardly projecting ribs, and carried up-' 
wardly by the revolving drum. As the ribs approach the top of the 
cycle of their révolution, the pôds fall ofï toward the interior of the 
drum, and as they fall théy are struck by the revolving beaters. The 
blows burst the pods, and the peâs escape frônï the drum through 
perforations therein. The beaters hâve a spiral inclination with réf- 
érence tô the axis of the drum, and so gradually work the pods from 
the feed end to the exit etid ol the drum. After referring to the draw- 
ings, the spécification contains the following description of the ap- 
paratus and its mode of opération : 

"In this apparatus the peas are carried to an elfevated position in the 
upper portion çt a rerolvlûg «ylinder, from whence they drop, and while 
falling through the air they are struCk by the beaters, which revolve prefer- 
ably in the same direction as the cylindér, but at a much greater raté' of 
speed. The cylindér should revolve at just such a speed as not to carry the 
pods around by centrifugal force, but carry them up and then drop them; 
and in falling, through the alrthçyiare struck by the beaters, which may or 
may not be Covered by somésoft materlal (as rubbér or leather) to soften 
thfe blow. The pods must be struck by a Sharp qulck blow, which should 
be Just sufflcient to crack thélnopen,— that Is, to sever the connection of the 
two half shells of the pod, the connection of the peas with the pods belng 
severed by the same. opération. The air naturally conflped In the pôds pro- 
tects the pea;s îrom belng brulsed. In tlie machine which we hâve shown, 
and which, by préférence, wé employ to exécute our process, the Inside 
diametepibf thè cylindér is alwut thlrty-slx inches, the length of the cylindér 
is eight feet, and the length of eacii beater or impact opener, measured from 
the geometrical axis of the cylindér, is slxteen inches. With a machine of 
thèse dimensions, the révolutions of the cylindér should be about eighteen 
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per minute, while the beaters should make about one hundred and eighty 
révolutions in the same time. Thèse dimensions and speeds are given so as 
to enable a workman to carry ont this process without further experiment. 
They are In no way to be taken as limiting us to any spécifie dimensions or 
to the précise speed. Should, however, the speed be increased to flve hundred 
to six hundred révolutions per minute, the principle of opération would be 
changed, and the peas could net be successfully huUed." 

The défenses set up to this patent are : (i) That the patent is in- 
valjd : (a) For want of patentability in the subject-matter as a pro- 
cess ; (b) for want of novelty, (2) That the défendant does not in- 
fringe. 

The défendant put in évidence an authenticated copy from the orig- 
inal record of a patent No. 155,471, dated May 15, 1883, granted by 
the French government to Madame Faure for a machine for huUing 
green peas, beans, etc., and three certifîcates of addition thereto, the 
first of thèse certifîcates of addition being dated October 26, 1883, 
with the drawings therein referred to. There is aiso in évidence a 
copy of an article published at Paris, France, on April 11, 1885, in 
La Nature, describing this Faure machine, and containing a picture 
of the machine at work, and also a copy of a republication in the 
United States of the La Nature article and picture in the Scientific 
American of June 6, 1885. Upon a comparison of the Faure ma- 
chine, as shown by this évidence, and the machine shown and described 
in the patent in suit (No. 421,244), the substantial identity of the two 
machines is obvious. The Faure machine has an outer hexagonal 
drum supported on rollers. Upon the interior surface of this drum 
are six inwardly projecting elevating ribs. Mounted upon a central 
shaft are four beaters, which revolve rapidly, vk'hile the outer drum 
revolves slowly. Both, as shown, revolve in the same direction (al- 
though the patent states they may revolve in opposite directions). 
The drum of the Faure machine is perforated so as to permit the 
escape of the huUed peas, while by a spiral arrangement of the beaters 
the pods are gradually worked along from the feed end to the dis- 
charge end of the drum. The first certificate of addition (dated Oc- 
tober 26, 1883), in describing the opération of the Faure machine, 
States as follows : 

"The beater Is moved at a speed of about a hundred and fifty to two 
hundred révolutions in a minute, or more or leas, the speed corresponding 
with the quallty of the peas, while the counter-beater has only a speed of 
about ten to forty révolutions in a minute, revolving, as will be seen, in 
the same direction as the beater, or, If necessary, in the opposite direction. 
The peas, having been put into the hopper, fall In the empty space where the 
beater moves, and are condueted gradually to the other end, where they 
escape; but during this time— in conséquence of the spiral form given to the 
beaters — they are crushed and shelled between the beaters and counter- 
beaters. The counter-beater renews, in revolving contlnually, the contacts, 
lifts up the mass, throws It back on the beater and acts in such way that ail 
husks are crushed and emptied without accumulatlng towards the bottom, 
and also without the peas being smashed, or even damaged." 

In this connection it seems to be appropriate to quote the de- 
scription of the Faure machine and its opération contained in the 
above-mentioned article published in La Nature, of Paris, on April 
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II,, 1885, and whiclij as already stated, contained a pîcture accurately 
exhibiting the machine at worîc, to wit: 

"Tlils curlous machine, which we hâve seen wlth great interest operating 
at the ïâst agrlcultural exposition, Is composée! of a frame havlng a parallelo- 
plpedal f orm. In whlch turns a hexagonal drum or counter-beater. This 
drum, which Is surrounded by a cloth of whlch the meshes hâve 0.1 mm. of 
openlng, is supported by travelers, and recelves its movement of rotation 
by ald of a puUey. A shaft concentrlc wlth thls drum carries palettes llghtly 
tumed In helical form. The shaft and Its palettes tums in the same sensé 
as the drum, but at a much greater veloclty. The palettes pass withln a 
small distance of the rods whlch form the angles of the drum. Below the 
System whlch we bave descrlbed passes an endless apron, whlch turns con- 
stantly. The peas are placed upon the platform of the machine, and fed 
by hand into the drum by a conduit shown at the top of our engravlng. 
Then they are submltted to the action of the palettes, whlch produces a kind 
of threshing. The peas, hulled by this threshing, pass through the cloth and 
by reason of the helical form of the palettes, the pods continue to advance 
to the opposite end of the drum, when they fall by a spécial conduit. The 
peas not hulled are raised to the upper part of the drum by the rods which 
form projections into the Interior. The pods, thus raised, are struck by 
the palettes In such a way that the hulllng is complète before they hâve 
traversed the length of the drum. The hulled peas pass through the cloth, 
and fall with the débris of the pods upon an endless apron. This débris 
adhères to the apron, which rejects It at the upper part, and from then into 
a receivlng box. The peas, on the contrary, roll to the lower part Into a 
longitudinal box, where a man may gather them. This box is dlvided Into 
several compartments to facllitate matters. Thèse compartments are emptied 
by openings at the lower part. It is easy to understand that by this pro- 
cédure the peas fall Into the box freed from débris and hulls, and in consé- 
quence ready to be delivered for consumptlon. The results obtained with 
thls machine are remarkable, and Its performance is important, since it will 
do about as much work as several hundred women." 

It will be remembered that this article and the picture exhibiting 
the Faure machine at work were reproduced in this country in the 
Scientific American of June 6, 1885. The drawing accompanying the 
first certificate of addition to Madame Faure's' patent (and hère in 
évidence) is made to a scale, and thereby the actual dimensions of 
the machine shown and described in and by her patent is readily as- 
certainable. As we hâve seen, also, her first certificate of addition 
mentions working speeds for the beater and counter-beater. From 
the data thus furnished it is demonstrable (as the expert évidence 
shows) that the length of each beater in the machine of the Faure 
patent is 13. i inches, and that, when rotating at a speed of 200 révo- 
lutions per minute (as is stated may be the case), the speed of the 
outer ends of the beater would be 22.86 feet per second. Now, ac- 
cording to the testimony of Robert P. Scott (one of the complain- 
ants), the impacting speed of beaters for the hulling of greén peas 
ranges between 18 feet per second and 35 feet per second, and he 
names a velocity of "about 24 feet per second" as giving the best 
results "for the kind of green peas most commonly met with." It 
is very certain, then, that Madame Faure, in her first certificate of 
addition, describes a machine capable of operating within the range 
of impacting speeds required for the successful hulling of green peas. 
Furthermore, it is equally clear that the pea-huUing machine shown 
and described by Madame Faure and the machine of this Chisholm 
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patent (No. 421,244) are substantially idêntical in form and organiza- 
tion and in mode of opération. It will be perceived that neither of 
thèse patents undertakes to fix definite limits as to dimensions or 
speeds. Madame Faure says: "The beater is moved at a speed 
of about a hundred and fifty to two hundred révolutions in a minute, 
or more or less, the speed corresponding to the quality of the peas ; 
while the counter-beater has only a speed of about ten to forty révo- 
lutions in a minute." The Chisholms say : "With a machine of thèse 
dimensions, the révolutions of the cylinder should be about eighteen 
per minute, while the beaters should make about one hundred and 
eighty révolutions in the same time ;" but the Chisholms are careful 
to add that the dimensions and speeds given "are in no vvay to be 
taken as limiting us to any spécifie dimensions or to the précise speed." 
As to dimensions and speeds, both thèse patents leave something to 
the good judgment of the constructor or operator. The directions of 
each patent are sufficiently certain for practical purposes. No skilled 
constructor or operator would hâve any difficulty in carrying out the 
directions given by either patent so as to attain the best results. It 
is said it was Madame Faure's conception that her machine would 
operate by abrasion. Perhaps this was so at the start. But after an 
expérience of several months we find her using the language in her 
fîrst certificate of addition quite consistent with the idea of shelling 
by blows or impact. "The peas," she states, "having been put into 
the hopper, fall in the empty space where the beater moves. * * * 
They are crushed and shelled between the beaters and counter-beat- 
ers." And she significantly adds: "The counter-beater renews, in 
revolving continually, the contacts, lifts up the mass, throws it back 
on the beater, and acts in such way that ail hushs are crushed and 
emptied without accumulating toward the bottom, and also without 
the peas being smashed, or even damaged." This description of the 
modus operandi and stated resuit négative an abrading opération. 
But, after ail, it is a matter of no moment that Madame Faure may 
not hâve understood the true theory of the opération. Her opinion 
is not material. The great fact is that she devised and described 
a machine for huUing green peas capable of operating by impact and 
incapable of operating (at least to any considérable extent) in any 
other way. The organization of the Faure machine and the speed 
of its beaters are such as to render hulling by abrasion practically 
impossible. In the nature of the case, the opération of the Faure 
machine is by impact. This is the principle of the apparatus. How 
clear this is appears when we contemplate the Chisholm machine 
of patent No. 421,244. The machine of that patent in form, parts, 
combinations, and organization is the duplicate of Madame Faure's 
machine. If it be true that the Chisholms hâve improved on the 
Faure machine by widening a little the space between the beaters and 
bars, thus avoiding any possible abrasion, such improvement does not 
entitle them to monopolize the whole art of hulling green peas by 
impact, as the patent in suit attempts to do. In view of the French 
patent to Madame Faure and first certificate of addition thereto, we 
are of opinion that the claims of the Chisholm patent, No. 421,244, 
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are invalid for want of iiovelty; and, having reached this conclusion, 
we do nôt ttiink it necessary to consider the other défenses urged 
âgainst this patent. 

The Chishblto patent '-«ve hâve discuàsed above is designated in this 
record as the "podder process" patent. The patent to which we now 
turn, the sécottd in this séries, is distinguished in this record by the 
désignation "viner process" patent. This patent is numbered 499,397, 
is dated Janéyïâ, 1893, was granted to Robert P. Scott upon an ap- 
plication filed November 12, 1892, and is for gâthering and hulling 
green peas froffl the vines. The Second claim of this patent was sus- 
tained by the GoUrt below, and held to be infringed by the défendant. 
That claim is as foUows : 

"(2) The process of gatherlng and hulling green peas consisting In re- 
movlng the vineis from the ground -with the green peas attached, subjecting 
the vines and attached peas while green to impact of the character de- 
scribed and separating the hulled green peas from the refuse." 

The machine deScribed in this patent for hulling the peas on the 
vines is the machine of the podder-process patent (No. 421,244), with 
such slight modifications as are necessary for the treatment of the 
larger mass of material. The method pursued in the two instances 
is the same, the only différence being that in the former case the 
blows by the beafers are applied to the pods after being stripped from 
the vines, while in the latter case the blows are given to the pods 
when still attached to the vines. The two processes, although slightly 
differing in respect to the form of the material treated, are strictly 
analogous. The work is done substantially by the same means and 
with the like resuit. Now, after the podder process was successfully 
practiced, the application of impact to the pods while still on the vines 
was a step naturaJly taken. The advance did not involve original 
conception in a patentable sensé. Our clear conviction is that the so- 
called "viner process" of patent No. 499,397 is a case of double use 
of an old process. 

But the claim hère in question, we think, also lacks novelty in view 
of an earlier patent, — No. 399,702, dated March 19, 1889, granted 
to Robert P. Scott and John A. Chisholm. The machine described 
in that prior patent consists of an exteriof slowly revolving hexagonal 
drum having elevating ribs and interior "impact openers" or beaters 
revolving at a high rate of speed. The machine opérâtes by impact 
upon the pea pods while they are still attached to the vines. The 
spécification thus states one of the objects of the invention, namely, 
"First, to provide means for hulling green peas from their pods with- 
out first removing said pods from the vines, so as to dispense with 
the time, labor, and expense incident to the old method of first pick- 
ing the pods from their vines, and then feeding them into the machine 
for being hulled or ôpened." And the opération of the apparatus is 
described in thé spécification as follows : 

"The vines and the peas In the pods attached thereto are fed Into the feed 
end of the separating cylinder, which recelves them between its longitudinal 
bars or ribs and carries them slo-wly upward until they are caught by the 
beaters of the more rapidly revolving hulling drum, and carried over the 
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edges of the curved knives, wbich eut tl^em Into sultable lengths for proper 
treatmentwithin and passage throiigh said cylinder. The relative speeds of 
the separating cylinder and the hulling drum are preferably about as fifteen 
la to one hundred and sixty. The beaters of the rapidly revolving drum strike 
the pods on the vines wlth sufflclent force to open them and release the 
peas, which then pass ont through the perforations In the covering of the 
separating cylinder. The beaters, aa stated, are ad] astable upon the pe- 
rlphery of the dmm, so as to assume more or lésa obll(juity or spirallty by 
mcans of the slotted transverse bar, whlch, by loosening the set serews, can 
be turned upon the drum shaft, and thua sald beaters made to assume more 
or less obliqulty with respect to the perlphery of the hulling drum. It 
foUows from the construction and arrangement of the parts just named that 
the vines and pods vs^ill be fed toward the open discharge end of the sepa- 
rating-clyinder with more or less rapidity, according to the degree of obliquity 
or spirality that is Imparted to said beaters." 

New, it will be noted that this earlier patent (of March 19, 1889) 
to Scott and Chisholm disclosed the so-called ' viner process," and 
disclosed a machine for practicing it. That machine was operative. 
It is true, it was improvable, and it soon gave way to a better ma- 
chine. But, the process itself having been disclosed, and an operative 
machine for executing it shown, in and by the patent of 1889, it seems 
clear to us that a vahd claim for the process could not be granted 
to Scott upon an application by him made more than two years after- 
wards. 

Now we pass to the considération of the third patent hère involved, 
— No. 500,299, dated June 27, 1893, granted to Robert P. Scott, 
Charles P. Chisholm, and John A. Chisholm, upon an application filed 
May 2, 1891, for improvements in pea-hulling machines. At the date 
of this application the art of hulling green peas by machinery was 
in a forward state. As to apparatuS, little, if anything, in the way 
of invention remained to be donc. Besides the pea-huUing machine 
of Madame Faure, the Chisholm machine of patent No. 421,244, and 
the Scott-Chisholtti machine of patent No. 399,702, belonged to the 
prior art. As we hâve heretofore seen, the Chisholm machine was 
applicable primarily to the podder process, the Scott-Chisholm ma- 
chine to the viner process. What the gênerai character of the im- 
provements covered by the patent (No. 500,299) now more imme- 
diately linder considération were will best appear by quoting the six 
claims of the patent which the court below sustained and held in- 
fringed, namely: 

"(1) A machine for hulling green peas from the vines, comprising the 
combina tlon of an Inner revoluble drum provlded with beaters and an outer 
revoluble drum, the latter being opened, thus having an uninterrupted pas- 
sagevFay from end to end thereof for the transit of the vines therethrough 
substantially as described and for the purpose set forth. (2) A machine 
for hulling green peas from the vines comprising the combination of an 
inner revoluble drum provlded with beaters and an outer revoluble, spoke- 
less, shaftless, and open-ended drum provlded with Interior longitudinal 
vine-elevating rlbs, substantially as described, and for the purpose set 
forth. (3) A machine for hulling green peas from the vines, comprising the 
combination of a revoluble outer drum and an Interior revoluble beater 
carrying drum, the inner drum being prolonged beyond the discharge end 
of the outer drum substantially as described and for the purpose set fortli. 
(4) A machlrije for hulling green peas from the vines, comprising the cpmbi- 
.natlon of an iimer revoluble drum provlded with beaters, an outer revoluble, 
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spokeléBS, shaftlêss and opèn-ended drum, a frame In whlch the drums are 
molinted'^' ànà a coverlng upon the framework Inelosing the outer drum with 
the exèièpÇdfi of a feed apertilre, substantially as described, and for the 
purposè set forth. (5) A machine for hulUtig green peas from the vlnes, 
comprising the comblnatlon of a revôluble, outer drum and an Inner revoluble 
beatér Carrylng drum, the Iiiner drum belng pi-olonged beyond the discharge 
end of the buter drum, a sïipportlng framework, and roUers pivoted on the 
sald framework under each énd of the outer drum, substantlally as de- 
scribed, and fçr the purpose set forth. (6) In a machine for hulling and 
cleaning greei»;peas, the cohibihation of an endless traverslng apron, revolv- 
Ing réels sùppôrtlng the sald apron, transTerse cleats secured to the said 
apron and extendlng from éAge to edge thereon, flxed convex-faced guide 
pièces in gênerai Une with the apron on each slde thereof and haying their 
■xmvex Surfaces toward the respective edges of the said apron, substantialiy 
as described, and for the purpose set forth." 

Thèse improvements plainly related to mère détails of mechanîsm 
to better the working of the prior pea-huUing machines. They intro- 
diiced no new principle of action. No devices in themselves new are 
disclosed hère. At the most, easily perceived remédies were applied 
to manifest dèfects. Thus more convenient means for feeding and 
discharging thé mass of vines were provided. An open-ended outer 
drum and a prolonged inner drum were obvious expédients. They 
were well-known devices for analogous purposes. AU the improve- 
ments, changes, and additions hère in question were obvious to mère 
mechanical skill. None of them involved invention in a patentable 
sensé. Upon the proofs we hâve no hésitation in holding that the 
above-cited six claims of patent No. 500,299 lack patentable novelty, 
and are invalid. Aron v. Railroad Ce, 132 U. S. 84, 10 Sup. Ct. 
24, 33 L. Ed. 272; Iron Works, v. Fraser, 153 Û. S. 332, 14 Sup. 
Ct. 883, 38 L. Ed. 734; American Road Mach. Co. v. Pennock & 
Sharp Co., 164 U. S. 26, 17 Sup. Ct. i, 41 L. Ed. 337; Mast, Foos 
& Co. V. Stover Mfg. Co., 177 U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 
856. 

The cross appeal of Charles P. Chisholm, John A. Chisholm, and 
Robert P. Scott involves only daim 5 of patent numbered 387,318, 
dated August 7, 1888, granted to Robert P. Scott, upon an applica- 
tion filed Noyember 7, 1887, for "improvement in machines for hulling 
and separàting green peas." The court sustained the claim, but held 
that it was not irifringed by the défendant. The claim is as f ollows : 

"(5) In a machine for hulling and separàting green peas, an endless In- 
ellned separàting apron provided with transverse slats arrangea on the 
Inslde thereof, in comblnatlcfn with the rollers and the vertical side boards 
arranged at the sides or edges , of said apron and opéra ting to keep the 
same stralght upon said rollers, substantlally as described." 

The spécification describes hinged and overlapping slats, and says : 

"Thèse slats, although overlapping at their adjacent ends, serve the same 
purpose as wbuld soUd slats, so far as guiâing or keeplng the apron stralght 
is concemed; but at the sametime, owing to their pecullar construction and 
arrangement, they wlU benfl but of a stralght line, but not sufficiently to 
prevent their ends from fdrclbly pushing against the slde boards. This 
bending or hinging action of the slats at their ends also permits the apron 
to be raised at its sides br edges, so as to roU the peas toward its center, 
and also it allbws said apron to recelve a greatèr vertical throw or toss than 
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would be Indflent to the use of solld or unjointed slats runnlng tts entire 
width, since, were the latter used, their solid ends would rest upon the iu- 
clined guide flanges of the side boards, and thus prevent the full drop of the 
apron, and dimlnish its vibration." 

In the machine used by the défendant there are straight transverse 
slats on the inner side of the apron extending in continuous pièces 
from edge to edge. They do not overlap, and are not hinged, but 
solid. Now, if this daim, in view of the prior art, is sustainable at 
ail, it must be construed very narrowly. The spécification virtually 
disclaims solid slats. The court below undoubtedly was right in hold- 
ing that there was no infringement of this claim by the défendant. 

The decree of the circuit court is reversed (except in respect to 
claim 5 of patent No. 387,318, as to which alone it is afïirmed), and 
the cause is remanded to that court, with direction to enter a decree 
dismissing the complainants' bill, with costs to the défendant. 

GRAY, Circuit Judge. I dissent from so much of the foregoing 
opinion of the majority of the court as relates in patent No. 421,244, 
granted to Chisholms, for an improvement in the method of hulling 
peas, and commonly called the "podder process." I am of opinion that 
this patent should be sustained as a true invention of a patentable 
process. Its usefulness , cannot be disputed, nor do I think its validity 
is open to attack. A careful examination of the Faure machine con- 
vinces me that it cannot be sustained as an anticipation of the inven- 
tion of the patent hère in suit. I do not find, either in the original 
patent of Madame Faure nor in the spécification and claims of the 
first addition thereto, any hint of the method of hulling peas by im- 
pact. I admit that the drawings of the Faure machine and the argu- 
ments of counsel, make it probable that a large portion of the peas 
that went through it were huUed by impact, but that is an inference 
only from an examination of the machine itself. It does not appear in 
évidence that the thought of hulling by impact had ever occurred 
to her, and the machine of her patent was built to act in a différent 
way; that was, to hull peas by attrition and abrasion. "One who 
accomplishes a resuit by a process which is only partially or not at 
ail understood by him, has invented nothing, and cannot deprive 
another, who afterwards discovers and proclaims the true principle of 
the opération, of the right of an inventor." In other respects, I am 
in accord with the majority of the court. 
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STRÈAT V. AMERICAN RTJBBER CO, 
(Circuit Court, S. D. New York. April 30, 1902.) 

1. Patents— Suit' iPûE Inibingemenx— Mode or PBiSEHTiNa Jueisdictionai 
Questions. 

In a suit agatost a corporation of anotlier state for infringement of 
a patent, tlie question wlietlier it bas been sliown that ttie article com- 
plained of, conceding it to be an infringement, was sold by défendant 
within the district, so as to give the court jurlsdictlon, may properly be 
presented by a motion to dismlss made at the close of plaintifE's proofs. 

8. Samk— Admissions in Plbading. 

An undénled allégation, in a bill for infringement agalnst a nonresl- 
dent corporation, that défendant "lias a regular and establlshed place 
of business'! within the district, relates to the date of the suit, and es- 
tabllshes sucb faet for jurisdictional purposes. 

In Equity. Suit for infringement of patent. On motion to dismiss. 

Joseph L. Levy, for complainant. 
Livingston Gifïord, for défendant. , 

■LACOMBEj.Cîrcuit Judge. The practîce of moving to dismiss be- 
fore putting in defendant's proofs witli the expectation that, if the ap- 
plication be denied, the défense will be put in, and the questions ar- 
gued over again on the whole case, is net one to be encouraged. 
Where, however, a question of jurisdiction is sharply presented, such 
course may be followed, as ténding sometimes to save unnecessary 
expense. The question whether a particular article is or is not an 
infringement may best be considered when the whole case is in, but, 
assuming that it is an infringement, the question whether it was sold 
in this district can be settled as wéll now as at a later stage of the 
case, In order to give the circuit court in this Southern district of 
New York jurisdiction of this suit against a Massachusetts corpora- 
tion, two things must a.ppÉar, viz. : First, that défendant has a regu- 
lar and established place of business in. the district; and, second, that 
it has committed acts of infringement within said district. The plead- 
ings dispose of the first of thèse propositions. It stands admitted that 
défendant "has a regular and established place ql business in the city 
of New York, within the Southern district of New York, with an 
agent èngaged in conducting sàïd business within said district" ; also 
that "it has a regular and established place of business, with William 
Morse & Co., at 72 Reade St., in the city and Southern district of 
New York, as its agent or agents engagea in conducting such busi- 
ness." Thèse admissions of the answer deal with conditions existing 
when the suit was brought, — May, 1899. The complaint charges in- 
fringement "since the 3ist day of March, 1882, * * * within the 
Southern district of New York." The answer dénies that "subsé- 
quent to March 31, 1882, and prior to March 31, 1899 (when the let- 
ters patent expired by effluxion of time), it ever made, sold, or used, 
or caused to be made, sold, or used, or threatened to make, sell, or 
use, within the Southern district of New York or elsewhere," any 
infringing articles. Under thèse pleadings the burden rested upon the 
plaintif! to show an act of infringement in this district. The only act 
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relied on is the sale of a coat in the fall of 1896 to one Whitford 
by a clerk or salesman of Morse & Co. The évidence does not dis- 
pute the sale, and shows that prior to March, 1894, Morse wâs the 
regular agent doing business for défendant hère. It is further shown, 
however, by the same witness, that iri March or April, 1894, Morse 
moved to a new store, where he went into business for himself, buying 
goods from défendant, and selling them on his own account as an 
ordinary jobber; the rent and ail other expenses of the business 
being paid by himself. He bought and sold also the goods of other 
nianufacturers. The testiniony seems to fall short of establishing an 
act of infringement hère, and the bill should be dismissed with costs, 
for lack of jurisdiction. 



EATON V. LEWIS. 
(Circuit Court, S. D. New ïork. February 37, 1902.) 

1. Patents— Designs— LiMiTATioK as to S^bject-Mattek. 

A design patent cannot be sustalned on the ground that the article 
has mechanlcal utility, but, to be ralid, it must relate to a matter of 
ornament, and the design must hâve an œsthetic value. A fastening for 
machinery belts is not an appropriate subject for such a patent 

2. Samb— Bblt Fastenings. 

The Eaton design patents, Nos. 30,518, 30,519, and 30,520, each for a 
design for belt-fastener plates, for uniting the ends of machinery belt- 
ing, are void because the article is not a proper subject for a design 
patent 

In Equity. Suit for infringement of letters patent Nos. 30,518, 
30,519, and 30,520, issued April 11, 1899, to Andrew h. Eaton, — each 
for a design for belt-fastener plates. 

John H. Hazelton, for plaintifï. 
Robert H. Racey, for défendant. 

WHEELER, District Judge. This suit is brought upon three pat- 
ents. Nos. 30,518, 30,519, and 30,520, dated April 11, 1899, and grant- 
ed to the plaintifï for designs for belt-fastener plates. They are used 
for holding the ends of belting together to form machinery belts, and 
their opération is wholly mechanical. The specifàcations respectively 
refer to drawings on which straight parallel sides or ends are marked 
A: semicircular ends or swells. A'; midway projecting points at the 
sides, A'' ; easy curves between thèse points and swells. A' ; and holes 
for rivets in the centers of the circular ends and swells, a ; and that 
of 30,518 sets forth: 

"The plate Is longer In one direction than the other, with rounded ends 
and parallel sides, having an outwardly extending point or projection on 
each of the latter at the transverse center Une. The leading feature of my 
design is the contour above described, consisting of the straight parallel 
Bides, A; semicircular ends. Ai; and the points, A^, arranged oppositely at 
the mid-length, with the hole, a, at the center of each of the rounded ends." 

That of 30,519: 

'The plate is of a gênerai rectangular form, having oppositely extending 
seniicircular portions on the ends at each corner, and an outwardly pro- 
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Jecttbg JÏ»^nt on each slde Qn the transvérse center Une. Tbe leadlng feature 
of my destgn isthe contour above deseribed, conslstlng of the straight par- 
allél ënds, A; thé semlclrculàr swells, A', arrangea oppositely at the corners 
on sald ends and extendlng outwardly; the points or projections, A^, at the 
mid-wldth on each slde, jolned by easy cnrves. A», to the swells; the holes, 
a, at the center of each of the latter; and the holes, a', on the longitudinal 
center Une." 

That of 30,520: 

"The plate is of a gênerai rectangular form, havlng oppositely extendlng 
senaicirCtilar portions at each corner, and an outwardly projecting point at 
each end on the center Une. The leadlng feature of my design is the con- 
tour aboTe deseribed, conslstlng of the straight parallel sldes, A; the seml- 
clrculàr swells, A', arranged oppositely and extendlng outwardly; the points 
or projections. A", on each end at the mld-wldth, jolned by easy curves, A», 
to the semlclrculàr swells; and the holes, a, at the center of each of the lat- 
ter." 

This case was argued December 2oth. Rowe v. Blodgett (upon 
a design patent for the shape of a removable calk for a horseshoe) 
98 O. G. 1286, 50 C. C. A. 120, 112 Fed. 61, in the circuit court of 
appeals of this circuit, had been decided November I4th, but had not 
appeared, except from the circuit cotirt (103 Fed. 873), and was not 
cited, rior has it been noticed till now. The circuit court of appeals 
said : 

"Several défenses were urged, but Judge Townsend, at circuit, held as fol- 
lows: 'I décide this case upon the broader ground that patents for de- 
signs are Intended to apply to matters of ornament, In whlch the utility dé- 
pends upon the pleasing effect imparted to the eye, and not upon any new 
functlon. The advantage claimed by complainant for the increased flat sur- 
face afCordéd by the curvéd Une, whlch Is the essential feature of hls pat- 
ent, is to enhance the mechanlcal utility of the calk, by thus maklng a 
stouter shoulder, whlch would not so readily become brulsed out of shape, 
and whlch, therefore, could be more easUy removed wlth a wrench, when 
worn, from the shoe. It is slgnlficant, in this connection, that the patentée 
first applied for this essentlal feature of downward-projecting curved Unes 
on the sldes of the base as a mechanlcal Invention, whlch application was 
rejected, an<J that he then atterapted to cover the same feature by a design 
patent. Destign patents refer to appearance, not utility. Thelr object is to 
encourage works of art and décoration whlch appeal to the eye, to the 
sesthetlc émotions,, to the beautlful. • A horseshoe calk is a mère bit of Iron 
or Steel, not Intended for dlsplay, but for an obscure use, and adapted to 
be applied to the shoe of a horse for use In snow, içe, and mud. The ques- 
tion an examiner asks hlmself whlle investlgatlng a device for a design 
patent Is not, "What will It do?" but, "How does It look?" "What new 
effect does It produce upon the eye?" The term "useful," In relation to de- 
signsi means adaptation to producing pleasant émotions. There must be 
"origlnallty and beauty. Mère mechanlcal sklll is not sufflcient." Northup 
V. Adams. 2 Ban. & A. 567, Fed. Cas. No. 10,328, approved in Smith v. Sad- 
dle Oo., 63 O. G. 912, 148 U. S. 679, 13 Sup. Ct. 768, 37 L. Ed. 606; Ex parte 
Parkinson (1871) Dec. Oom. Pat. 251.' We prefer to rest our affirmance on 
concurrence wlth thèse vlews." 

That case seems to covef and control this. The projecting points 
at the middle of the sides of the fasteners of èach of thèse patents 
serve to mark ■wheré to place the fasteners equàlly upon the ends of 
the belting to be joined ; but that advantage is rnechanical, and not 
aesthetic. Hère, as there, a rnechanical patent was applied for, and 
hère one was obtained; and hère, as there, the appearance of the 
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articles in use would be whoUy immaterial. According to the prin- 
ciples of that case, as understood, this suit cannot be maintained. 
Bill dismissed. 

On Reargument. 
(May 8, 1902.) 

Upon reargument it appears, as before, that the patents învolved 
cannot be sustained without departing from Rowe v. Blodgett (C. C.) 
103 Fed. 873; Id., 98 O. G. 1286, 50 C. C. A. 120, 112 Fed. 61. 

Decree for défendant. 



COATES et al. v. BOKER, 

(Circuit Court, S. D. New Tork. March 1, 1902.) 

Patents— Inpringbment—Haib-Clippins Machine. 

The Lee patent, No. 382,288, for a hair-elipplng machine having bail 
bearings between the reclprocating cutter-plate and the cap, was net 
anticlpated, and Is valld. Claim 4 also held Infringed. 

In Equity. Suit for infringement of letters patent No. 382,288, for 
a hair-clipping machine, issued to Lewis S. Lee May l, 1888. On 
final hearing. 

Stewart Chaplin, for plaintiffs. 

S. L. Moody, for défendant. • 

WHEELER, District Judge. This suit is brought upon the fourth 
claim patent No. 382,288, dated May i, 1888, and granted Lewis S. 
Lee, one of the plaintififs, for a hair-clipping machine. The drawings 
show a stationary cutter plate; a reclprocating cutter plate, B, be- 
tween that and a broad cap, C, covering nearly the length of the cut- 
ter plates ; balls, K, in grooves, J, with edges, j, turned over the balls. 
The spécification, as to this niatter, sets forth: 

"The object of my invention is to reduce the friction between the cap 
and the reclprocating cutter, whereby the machine may be operated with 
less power. In carrying ont my invention I Interpose between the cap and 
the cutter plate two or more sphères or balls, preferably free to roU lu 
suitable grooves parallel with the longitudinal reciprocation of the cutter 
plate. To reduce the friction between the reclprocating cutter plate, B, and 
the cap, C, I provide two or more balls or sphères, K, interposed between the 
said plate and cap. As shown, the balls are placed in longitudinal parallel 
grooves, J, whlch are preferably provided with edges, j, Blg. 7, bent over 
sufflcient to hold the balls to the cap when the parts are removed; and 
thèse grooves, J, are made considerably longer than the dlameter of the 
balls, whereby, as the balls rotate, they may travel over the cutter plate, 
B, and the cap, C, may travel over them. The resuit of this would be that 
the friction between the cap and the cutter plate would be reduced far more 
than if the balls were held In semispherical pockets." 

This claim is for : 

"(4) In a hair-cllpplng machine, the combination of the reclprocating 
cutter, the stationary cap, and interposed bail or spherical bearings, with 
guides to hold the balls agalnst latéral movement, but to allow of longitu- 
dinal movement with respect to both the cutter and cap." 

The principal défense is want of patentable novelty in view of the 
15 exhibits of patents showing anti-friction rollers and bail bearings 
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in use m varions ways in raowing and hair cutting and otKer machines 
set up as antîcîpatiQns. The nearest of them to this patent appear 
to be No. 94,251,' datéd-August 31, 1869, to James S. Smith and 
John Coder, for an improvement in harvester cutters ; No. 379,881, 
dated March 20, 1888, to John Clément Vôss, for a cutting apparatus; 
and No. 335,956, dated February 9, 1886, to Thomas Lovell Phipps 
ànd William Burman, assignors to Louis S. Lee, — apparently the pat- 
entée of the one in suit;— for a haifclipper; and a British patent pre- 
ceding and a reissue folldwing it for the same invention. That to 
Smith and Coder seems to show anti-friction rollers between the 
stationary fînger bar and the reciprocating cutter bar, and between 
the reciprocating cutter bar and the inner sides of passages for it 
through the shoe guides. Those between the finger bar and cutter 
bar hâve no relation in principle to this invention. The shoe guides 
are separate, and, while they might be useful in a mowing machine, 
they would not answer the purpose of the balanced cap over the whole 
in this finely adjusted hair-clipping machine. In the Phipps and Bur- 
man patents the rollers do not appear to be arranged for moving 
along their pockets freely, but must move axially within them. Thèse 
rollers in their places do not appear to be the équivalent of the balls 
of the patent in their grooves permitting them to be rolled therein 
in the proper line and at the right distance for holding the cutters 
together for effective cutting. The other exhibits well show balls 
roUing'in grooves to prevent friction in varions ways and devices, 
but none, pf them arranged in such a combination for this or any kin- 
dréd pui'iDose. In this view this claim of the patent seems to be valid. 
In the dfeféndant's machine thè groove for the balls is bored in from 
the en<is pf the plate, where they are kept by screw plugs. This may 
be an improvement uport the plaintiffs' arrangement for constructing 
the grooves and retaininig the balls in them, but, if so, it is none the 
less taken against the plaintifïs' exclusive right. 
Decree for plaintifïs. 



HALL SIGNAL 00. T. TJNION SWITCH ft SIGNAL CO. 
(Circuit Court, W. D. Pennsylvanla. February 6, 1901.) 

1. Patents— Validitt— Claim oî- Joint Inveution^ 

A patent Issned to a single Indlyldùal Is prima facle évidence that be 
•w&B thie Inventer of the deviez shown, and It can only be overthrown on 
thé ground that the invention -was joint by the clearest and most rella- 
ble evldtoçe. 

2. Same— VAtiiôiTT ahd Infringemknt— ÏIaii.wat Signalino Dkvice. 

The BuChanan patent, No, 497,489, for an improvement in clrcult-con- 
trolliqg devices for use in automatlc rallway slgnallng apparatus, and 
fleslgned to overcome thè dangers resnltlng from llghtnlng fusion In the 
Boblnson System, was not anticlpated, shows invention, and is valid; 
also held infrlnged. 

In Equity. Suit for infringement of letters patent No. 497,489, 
granted to John P. Buchanan May 16, 1893, for a circuit-controlling 
device. 

Alan D. Kenyon and Wm. Houston Kenyon, for complainant. 
Marshall A. Christy and George Christy, for défendant. 
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BUFFINGTON, District Judge. This bill charges infringement 
of letters patent No. 497,489, granted May 16, 1893, to the complain- 
ant, as assignée of John P. Buchanan, for an improvement in circuit- 
controlling devices. The patent relates to automatic railway signaling 
apparatus. Its principal object was to overcome the dangers result- 
ing from lightning fusion in the ordinary Robinson closed track circuit 
System. That System is illustrated in the accompanying sketch: 




I 



The rails composing the sides of block T are electrically connected 
at their abutting ends, and the two continuons Unes thus made are, at 
the block ends, transversely connected electrically with each other, 
and insulated from the abutting blocks. An unbroken electric carrent 
path covering each entire block is thus made. A galvanic battery, 
B, the opposite pôles of which are connected to the opposite rails, 
is placed at one end of the block, and the terminais of the coil of an 
electro-magnet, M, are attached to the opposite rails at the other end. 
When the block is free from trains, or in a condition of safety, there 
is a continuons current flowing from the positive pôle of the battery, 
B, thence through one rail Une the entire block length, thence trans- 
versely and through the magnetic coil, M, to the other rail line, thence 
by the latter to the end of the block, and thence transversely to the 
négative pôle of the battery. This safety condition is automatically 
signaled to the engineer by a signaling apparatus actuated by this 
electric current. The current passes through the coils of the electro- 
magnet, energizes it, and puts it in a magnetic condition, so that the 
armature, D, is attracted to it against the tension of the retractile 
spring, F. Attached to such armature is a bar, E, pivoted at the lower 
end, and adapted to be moved between the stops, H and G. It will 
thus be seen that, so long as the current flows, the upper end of the 
bar vfill rest against the front contact, H. When the current ceases, 
the bar will be drawn by the spring from H, and rest against the 
back stop, G. The armature bar, E, and the front contact, H, are both 
made of conducting material, and are members of a secondary circuit 
embracing a battery, I, and a signal magnet, S. This mechanism is 
so controlled by the magnet. S, that when that magnet is energized 
and in magnetic condition, a safety, and, when de-energized, a danger, 
signal will be displayed. When the block is clear, the path of the sec- 
ondary current is from the positive pôle of the battery, I, to the foot 
of the armature bar, E, front contact. H, through one terminal of the 
signal-operating magnet. S, through coils of said magnet to its other 
terminal, and thence by wire or ground to the négative pôle of battery 
I. It will thus be seen that, so long as the primary current flows 
in the path described, and holds the armature bar, E, against the front 
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contact, H, the secondary current is dosed, the magnet, S, energized, 
aq4 the signal held at safety; thus îiidicating to the engineer of an 
approaching train that tlie block, T, is vacant. When his train enters 
the blpck, the wheels and axleg establish a new electrical connection 
betv^één t|ie rails, whicti, during the train's passage through the block, 
àffords à current pâth of less résistance than through the electro- 
magnet, M. The current from the battery is therefore shunted or 
short-circuited through the wheel-axle connection, the magnet of M is 
detnagrietized, and this releases the armature bar, E, which is drawn 
by the spring, F, from its front contact, G. The break of the con- 
tact between H and E breaks the current path from the battery, I, 
of the secondary circuit, de-energizes the signal-operating magnet. S, 
and throws the danger signal. When the train leaves block T, the 
current Willagain flow through M, H and E will re-engage, the sec- 
ondary circuit be restored, and the signal returned to safety position. 

But this mechanism was open to a grave objection. If the wires 
were struck by lightning, and reçeived a greater charge of electricity 
than they could carry, a high beat would be generated at thèse con- 
tacts, and the stop. H, and armature bar, E, become fused and welded 
together. When this happened, and thereafter a train entered the 
block, although the current would short-circuit through the wheel- 
axle transverse connection and electro-magnet M be de-energized, the 
spring, F, was powerless to break the welded contact of H and E, 
and the secondary circuit would still continue to display a safety signal, 
although a train was upon the block. It will be seen that the mis- 
chief was not alone that the signaling system was rendered inopera- 
tive, but that it was left in a misleading condition, where it repre- 
sented safety when the actual condition of the block was that of dan- 
ger. To obviate such danger from fusion, as well as when too fine 
an adjustment or other cause had closed fîxedly the controller of 
the secondary circuit, the device of the patent in suit was intended. 
Not only does it do this, but it enables the signaling system to con- 
tinue its work in spite ,of such permanent closure. 

The accompanying sketch will explain its opération : 
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The main relay circuit runs througb the magnet V, which opérâtes 
the signal, and through the lever L,. This lever, L, and its contact 
point. H, are the normal or primary circuit controllers. Such control 
is efïected by making or breaking the circuit of battery J through V, 
thus energizing or de-energizing the magnet and operating the signais. 
Lever E is the armature bar of magnet A, and is the secondary cir- 
cuit controller. When magnet A is energized, lever E pushes lever 
L against contact point, H, thus closing the circuit through V. When 
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magnet A is de-energjzed, E is retracted by a spring, not shown in 
the patent sketch, but an obvious m&chanical expédient, and L by 
a like spring. This breaks the circuit at H. A pièce of nonfusible 
insulation, P, attached to one of them, prevents the current from 
passing through L and E. A pièce of insulation on magnet A (desig- 
nated in the patent as Q of Fig. i) prevents E from sticking to such 
magnet. This magnet is connected to the track System' as shown in 
the Robinson sketch, and is affectéd by the wheels of the trains on the 
block in the manner already shown. When this block is clear, the 
passing current energizes magnet A, lever E is drawn to it, lever E 
pushes lever L to point H. This closes the circuit, energizes magnet 
V, and displays the safety signal. When a train enters the block, 
the magnet A is de-energized, E and L are retracted, the circuit 
through L, H and V is brokên, and the danger signal thrown. Now, 
if lightning fuses L ând H, or too fine adjustment prevents their ef- 
fective opération, the tiseful function of the secondary circuit con- 
troUer, E, cornes at once into play. If the train enters the block 
after such fusion or other permanent union of H and L, the magnet 
A is at once de-energized, and the lever E is drawn to its back stop, 
G. Owing to its then séparation from the back stop. G, and the ih- 
sulations, P and Q, the lever E was not affectéd or fused by the 
lightning stroke. In falling back to its back stop, G, it is obvious 
that E makes a shunt circuit around magnet V, that magnet is de- 
energized, and the danger signal displayed. The course of the shunt 
current is from leff of battery I to H, down L, and up to the fulcrum 
of E, thence through E and G to the other side of battery L' But 
not only does this simple expédient serve when a train enters the 
block to throw the signal to danger in spite of the fusion of H and 
L, but when the train leaves the block, and the magnet A is energized, 
E moves forward, breaks the shunt current at G, and the main cur- 
rent, owing to the fusion of H and L, résumes its course through 
magnet V, and throws the safety signal ; or, in other words, continues 
the gênerai effîciency of the System. 

The patent sets forth that the invention "relates to circuits and to 
means for controUing the current therein," and the object of ,the con- 
trolling mearis "is to provide a path for the current through a trans- 
lating device, included in a circuit, and to exclude the current from 
said translating device at the proper time with a greater degree of 
certainty than has heretofore been attained." The controlling device, 
which the patentée defines as "a relay," "comprises two or more pairs 
of contact points connected with a circuit, any pair of which will act, 
when in one position, to exclude the current from the translating de- 
vice, and when ail the pairs of contacts are in their other position a 
path through the translating device will be provided." The essential 
éléments of the invention are again defined by the patentée as fol- 
lowing : 

"As long as the pairs of contact are so arrangea that when ail are in one 
position a path for the current is provided through the circuit, and when 
elther pair is in the reverse position current is excluded from the circuit, 
It Is obvious that there Is no departure from the true spirit of my inven- 
tion." 

115 F.— 41 
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The dfivice wa^s self-operative, and it is clear that in its opération 
the înrventïoîji çrovided for fwo, and only two, Jïositions or condi- 
tions 01 tl^é.p?.;rs o^ contacts. One jiosition was such that, when 
both pairs of .contacts we're in that position, thé current would nec- 
essarily wholé-circuit. The other, which he defined as the "reverse 
position," is Q^'e such that when either pair of contacts was in such 
reversç positjon, the current would necessarily short-circuit. In 
other words, the joint action of both pairs of contact was essential 
to long-cirçuiting, the separate action of either pair could effect 
short-circuiting. Not only was the invention defined as relating to 
ihese two" positions, but it was illustrated and ap^lied to a mechan- 
ism whejrg .th^ê were but twô positions. Railroad signais are thrown 
intq ahd,.rest in but twq positions, yiz., safety aïid danger. When 
thçy^'were,,placed in one position, the object of the device was to 
leâyç tlienithipre until electric moveinent changéd thëm to another. 
This c%flg:e was made, and was only ihâde, whèn ohé or both pairs 
of Contact^, were in the reversé of nonreverse position. The re- 
versé âji4 [ îjc^reverse were the only régular positions. There were 
no: ot^'f;i|br /interrnèdiatè ones. Now, it is quite clear that no 
such resuït' was produced by any of thé patents cited in anticipa- 
tion:; npither do any of thejn disclose ;the means or tnethod by which 
Buçhari^i|:prç»duced this résialt. The sàme may be said ôf the electric 
publications cited. Although the daflgêrs resulting from lightning 
fusion wèré knôwn, no o;pLe fçund in thèse allèged; anticipations a 
tfjpçhanisiri susceptible, by niérç mechanical improvefnént, of barring 
§uçh danger. Resemblaricé to Buçharian's device, and, indeed, antici- 
pation thereof, by thèse publication dévic^es, are now alleged; but it 
is clear tô us that such alleged resemblances are fancied, and not sub- 
stahtial. Thesç devices must be considered not in the light of Bu- 
çha^îâp's sufcsegùént advance, but apart from it. Suppose Buchan- 
àri'? patent were i^rlier, could it be held that thèse devices infringed 
it? Whilé both' were electrical devices, it is clear that their purjpose 
andj,<j);fi(ice;were w^iolly différent. Thèse appliances were used by oper- 
àtofs' for duplex telegraphy, and it was only when operators were 
présent that they were of use. ' They were not autotnatic. Their pur- 
poçç was not tp avoid or couriteract fusion from lightning. If the 
a^paratus, with its délicate and accurate adjustmént, was fused by 
iightiiing, it wasat once replaced. In the nature of things, there 
W^puld, be no spécial attention paid to its working when it was so 
strlick. It is not shown that the suppoSed casé of the welding of 
the sliding spring, and the Upper contact pbittt ever happened, or was 
Içnown, or even thought of. Moreover, it will be nof;èa that the prac- 
ticàl use ofi the ; mechanistn contemplated but twô' positions,— one 
w^pn thp key "wâs depressed, the other when it was raised. The in- 
stahtaheous transitory passage of thé current over the shunt coursé 
during the instant the key is moving between its two positions was 
arii iricldéntàl iijatter, and sérved simply to provide, for the briefest 
timek between the breaking of one contact and thé making of the 
other. It was: simply intended to sçcure circuit continuity. ■ The 
more the time be minimized, the better. Thus it is said: 
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"If the springs are adjusted too far apart, tbere will be a break in the 
circuit, as the lever wlll brealc contact witli one spring before It toùcties the 
other; if toonear together, the battery will be placed on short circuit too 
long, from one contact being made before the other is broken. By carefuj 
adjustment this perlod can be reduced to almost nothing, and, the more ae- 
curate this adjustment, the better wlll be the performance of the apparatus." 

It will thus be seen that, while there is a gênerai resemblance, in 
that in both a shunt current is used, the objects to be attained were 
wholly différent. In one the shunt current is used to avoid a mo- 
mentary break of current continuity through the entire mechanism. 
In the other the shunt current is maintained for an indefinite time, 
and during such time the current efïected the positive resuit of oper- 
ating the signaling mechanism. In the one device, the permanent 
maintenance of the shunt current would resuit in suspending the prac- 
tical working of the mechanism, to wit, the transmission of mes- 
sages ; in the other, it had the positive effect of displaying the desired 
signal. The wide divergence between thèse two devices in form, ob- 
ject, and opération was such that the change from the one to the 
other was more than mechanical improvement. The only thing in 
common was the perfectly familiar function of a shunt current, but, 
in our judgment, the mechanism used by Buchanan to short-circuit 
the current for the purposes he used it would not suggest the use 
of a shunt current, and the mechanism employed in maintaining cir- 
cuit continuity, in the duplex System. E converso the duplex systém 
did not suggest its use or the method of its use in the Buchanan. 
Be it observed that the use of a shunt current per se was not the 
novelty of Buchanan's invention, but its use in connection with pairs 
of contacts so arranged that when both pairs were in one position 
the current did not shunt, but when either was in the other it did. 
The alleged anticipation shows no such mechanism and no such object. 

Another défense, to which brief référence will suiïïce, is that the 
patent in suit is void, because the invention was the joint work of 
one Scott and Buchanan, the patentée. The patent, issued to Bu- 
chanan alone, is prima facie correct and valid, and the défendant can 
overthrow it only by the clearest and most reliable testimony. 3 
Rob. Pat. § 1032, and cases cited; Walk. Pat. § 516. The proofs 
in this case do not reach that standard. The alleged joint inventer, 
Scott, is dead, and we are without testimony from him in that re- 
gard, but his explicit disavowal of any such claim is clearly shown. 
Mr. Hall, the président of the complainant company, testifies that 
during his hegotiations with Buchanan for the purchase of the patent 
he asked Scott as to Buchanan's interest; that Scott told him Bu- 
chanan was the sole inventer, and that the only interest he had in 
it was a prospective one, viz., a half interest in the sale of the inven- 
tion which he hoped to make to the Union Switch & Signal Com- 
pany on Buchanan's behalf. S. M. Young, apparently a wholly dis- 
interested witness, testifies to hearing Mr. Scott make this same dis- 
avowal of joint inventorship. And the witness White, who was prés- 
ent when Buchanan first showed his invention to Scott, testifies that 
Scott there accredited the invention to Buchanan, and that a joint 
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iqterest in tbe proceeds of its, sale was then arranged. In vîew of Mr. 
Scott's own disclaimer of joint inventorship with Buchanan, but of 
hiS (Scott's) cOnditional joint sharing of the proceeds of the sale of 
îlie.:in.vention to the Union Switch & Signal Company, the use of cer- 
tain àmbiguous statements by both Scott and Buchanan would seem 
to a.pply rather to their joint interçst in the proceeds of the sale of the 
mv'npiioai znd not to their joint inventorship. The several sketches 
fouhd^ ih Scott's possession after liîs death hâve received due consid- 
ération., When they were made, for what ptfrpose, or the circum- 
stances under which they -were niâ'dè, are not shown. Viewing them 
in the strongest light, the most that can be said of them is that they 
throiw some uncertainty on thé inception of the invention. But even 
sùch uticértainty is far from the meàsure of positive proof required 
to o.Vçrçome the prima faciès of the patent. It is to be noted, how- 
evér^,, tliat thèse sketches would .rather seem to hâve been simul- 
tanebusly prepared, and that by pilé person, than tO' hâve been drawn 
at the times alleged. Although having dates rrionths apart, they are 
drawri, qn the same kind of paper. A further diiïiculty arises when the 
testimpriy of White is considered. His testimony, at least negatively, 
provçsi the; sketch of May 2, 1 8^, which is in ink, was not exhibited 
that day,' White states that before Scott came in Buchanan made 
a pencii. àketch to show the witness. The sketch dated June gth, 
which is now claimed to embody the invention, was evidently not 
made at f Hat interview. White says that Scott's suggestions were 
made in a pehcil sketch. This seems probable. That Scott should 
then hayé ;^t hand and use the same kind of paper as Buchanan's 
sketch oï May 2d, that he sïiould carefully do it in ink (and seem- 
ingly the' same inlc), and with the élaboration of border, finish, and 
détail sho^n, is quite improbable. Then, too, we hâve the explicit 
testimony, ôf White that even in, the pencii sketch of Scott Buchanan 
showéd, hîjn'at once wherein such çiesign was lacking, and at Buchan- 
an's suggèstibn the essentiâl parts were added. To avoid this pat- 
ent on a fin(|ing based on svirmi§ès insteâd of proofs, upon suggested 
dôtibt inste^d of proved certâintiés, would be at variance with the 
well-gi-oui|dÈd , principles of thé ï^tent law, and dangerously aff ect 
the stabiiity. df many patents in that regard. 

In vieviT df tbe stipulation in tlie c^se as to the devices sold to the 
Central ,Raîlï:(>a,d Company of New Jersey, and the uncontradicted 
testifrioir^ 6^ the complainant's expert as to the same, we deem it 
heedless to fûAheir extend this opinion by discussing the subject of 
infringemeiit. ' We find infringemeht of ail the claiihs except the tenth. 

Ivét a proper decree be drawn. 
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WBSTINGHOUSB et al. v. NEW YORK AIR BRAKE CO. et al. 
(Circuit Court, S. D. New York. May 7, 1902.) 

1. Patents— Infbingement— Profits and Damages Rbcovbbablb. 

Profits and damages recoverable for Infringement of a patent must 
be llmlted to those dlreetly and naturally arising from the invasion of 
complainant's monopoly, and cannot be enhanced by the fact that the 
use of the Infringing devlce as one élément of a comblnation enabled 
défendant to sell the entlre comblnation, which was not covered by the 
patent 1 

S. Same. 

Défendant built and sold air brake eqnipments for rallroad cars, In 
which It used a valve Infringing a patent owned by complainant, whlch 
covered the valve alone. The equipment consisted of a comblnation of 
devlces, some of whlch were covered by other patents. Held, that the 
profits and damages recoverable by complainant must be limlted to 
those arising from the sale by défendant of the valves alone, and eould 
not include the profits made by défendant from the sale of the entlre 
equipments, nor the damages caused complainant by the loss of profits 
which it would hâve made from the sales of such equipments, although 
it was fomid that, but for the use of the infringing valve, defendant's 
equipments would not bave been salable. 

In Equity. Suit for infringement of patent. On exceptions to 
master's report. 

Fredericlt H. Betts, for plaintiflfs. 

Charles Neave and William A. Jenner, for défendants. 

WHEELER, District Judge. This cause has now been heard on 
exceptions to the master's report of profits and damages pursuant to a 
decree of this court (59 Fed. 581, affirmed by the circuit court of ap- 
peals, II C. C. A. 528, 63 Fed. 962) sustaining claims i, 2, and 3 of 
patent No. 376,837, datéd January 24, 1888, and granted to Westing- 
house for an emergency valve improvement in fluid-pressure automatic 
brake mechanism used for railroad trains. The Systems of which this 
improvement forms a small, but very important, part consist of many 
other parts, some of which are covered by patents and others are not. 
A motion has been made to amend the proceedings to set forth that 
another patent on another of the devices has been adjudged invalid ; 
but that does not seem to be material, for what is not covered by 
thèse claims of the patent in suit is either free, or the subject of lia- 
bility elsewhere; and whether it is free or subject to such liability 
elsewhere can make no proper différence as to the amount recover- 
able hère. This necessarily stands by itself as to ail else. The mo- 
tion is therefore denied. 

The màster reports that: 

"Transportation demanded long freight trains controUed by automatic 
pressure brakes and operated at the will of the man in charge of the loco- 
motive. Practîcal railroad opération required that when the engineer set 
the brakes It should be done throughout the whole length of the train with 
reasonable unlformity as to time. Before the invention of the valve in 
suit it had not been possible to satlsfy the master car bullders that any 

1 Accountlng by Infringer of patent for profits, see note to Brickill v. 
Mayor, etc., 50 a O. A. 8. 
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braking System met thèse demands. • • • The judgment of those 
master car bullders influenced the market. They were praetical, experienced, 
and.llnterestiéa inen, whoSe verdict tipon practicâbllity aad f easibility of any 
devlce of this nature would be regarded hi the car building and operating 
■world as whoUy rellabïe; What tfièy appro^red would be saleable; -what 
they rejected would be junçaleable. * * * The resuit 'was the patent In 
suit. It ïjïët the requltements of th^ magter car bullders so fuUy that, as 
the proof f i^ow, liiere was no, dettiand in the market for any System that 
,did not incIUde this épecial mechaal^m. • ,• ♦ I am compelled by the 
proofs to Invést the pa'tèhted vàlté durihg ' the perlod of the accounting 
.>vith the attpîbute of Wil^olly cçntroUing the market of rallrbad braking 
Systems, àiid to flnd and réport that, but for the Infringement in question, 
the défendant company would hâve found no market for the varions ac- 
companlments in car-braklng equlpments which it caused to be sold, 
amcunting, wlth,the triple valves, to the sum of $079,054.96, tn other words, 
thé Wolsto ot'the Infrliiged triple valve wlth the other articles foUnd and 
supplted' ^hô market, ânfl the manufacture of such other articles would hâve 
beeii'an ahisôlute loss but for the iiifrlngement." 

He findstjie expepse of manufacture and sale of the 18,107 car 
equipmènts cdntaining this valve to, hâve been $575,257.35, which, 
deducted from the amount of sales, leaves a profit of $103,797.61, 
which, alter deducting'a bad debt of $54,264, leaves a net profit of 
$49.S33-6i. 
, As to damages he reports that: 

"The ddminatlng charaeter of the patented device upon which the fore- 
going flndings as to profits hâve been predicated is of equal Importance and 
value upon the question of damages. It is décisive of this question also, 
and détermines the éléments and façtors that must enter into the assess- 
ment. As matters o£ fac't, thereforé, I flnd that the complainant was pre- 
pared to meet and supply the demand for car equipmènts in braking ap- 
ïaràtus Which Inclûded the qulck-action triple valve Involved in this suit; 
that, the dèniànd ,was for an equipment that included the triple valve; that 
theré was practicaily no demand for single and independent valves, and Its 
marketabillty was In association wlth the requisite accessorles to make up 
a full car ëqùîpment; that the défendant was able to supply a portion of 
the demand only by reason of the Infringement, coupled wlth the fact of a 
lower selllng piice. I further flnd as questions of fact that the selling 
priée of complalnant's equipment for passehger cars Includlng the patented 
deyjee was 1 $^5, and that the cost of manufacture and sale was $34.50, 
which left a net profit on e^çh of snc^ equipmènts of $60.50; that the 
selling prleô of each frelght-car equipment Including the patented device 
was $39, and that the edst of manufacturé and sale v?as $28.75, which left a 
net profit of $10.25 on êach such equipment As matter of fact I further 
flnd that the présence In the market of the défendant as a competltor de- 
prlved the complainant of the foregoing , proflts, respectively, on each sale 
made by 'the défendant, From thèse flndings of fact It logically foUows 
that, applieâ to the flndirigs previousli? made as to the estent of défendants' 
business, the' aesessmènt bf damages must be as foUows: 

17T plassenger equipmènts at $60.30 i... $ 10,708 50 

17,930 (relght equipmènts at $10.25 1.. 183,782 50 

Total damages $194,491 00 

"Sut It àpipeàrs from the proofs that.fifty freight-car equipmènts were 
purchased by the çomplaîùlhg compaûy for test and equipment. It is évi- 
dent thata Sfàle of, this charaeter dl4 not displace aii equal number of such 
equippjents;in the market tnanufactured by the complalnlng company, and 
thereforç damages at the ascertalned raté^of $10.25 upon that amoùnt of 
equipment were not sustalned. Prom thé foregoing amount of damages 
the sum of $512.50 should be deducted, which leaves the sum of $193,978.50 
as the actuàl assessable damages." 
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The principal question now made is raised by the défendants' first 
and eleventh exceptions, which are directed against the allowance of 
profits and damages upon the complète car equipments, instead of 
upon the patented device only. It is whether the plaintifïs are, upon 
the facts reported, entitled to recover profits and damages substan- 
tîally as if thèse claims of the patent covered the whole air brake 
equipment, or the damages from the sales of complète equipments are 
such a direct conséquence of the infringement of thèse claims as to 
be recoverable therefor to their full extent. Perhaps the patent might 
hâve covered the whole equipment on which the prolits and damages 
are found as a new combination with this emergency valve; but, if 
so, it did not. It was granted only for this one device. It cannot 
now be made to cover more than cornes within its bounds. Thèse 
grcat damages are said to follow from the infringement by the use 
of this device through the loss of sales the plaintifïs would hâve 
made of whole equipments but for the infringement, because no one 
would buy any equipments without the device, and no one could sell 
equipments with the device without infringing. But no one would 
buy the device without the rest of the equipment any more than the 
rest of the equipment without the device; and, if any one should, 
the damages would be the loss of profits on the device sold, and 
not the loss of profits on the equipment not sold. The question is not 
whether the défendants should hâve been enjoined from selling the 
device in any manner, but what, having sold it, are the damages 
flowing naturally from the infringement of thèse claims of this pat- 
ent only by the sale of that which is the only infringement in ques- 
tion. The loss of the profits on the sales of the rest of the equip- 
ments seems, on the findings of fact reported, to follow from the atti- 
tude of the master car builders, and from trade conditions and rela- 
tions, rather than from this single infringement of this patent. Thèse 
advantages are not monopolies afïorded or conferred by the patent 
which protects the patented device only, and furnishes grounds for 
the recovery of profits and damages for the use or sale of that. The 
sales of the rest of the equipment are new causes of damagel that 
came in and brought about a large and principal part of those found 
and reported. They seem to be too indirect, and too remote from 
the patent. Only such damages as follow the wrongful act raising 
the liability, without any new cause intervening to produce them, are 
understood to be recoverable. According to thèse views, thèse ex- 
ceptions must be sustained, and as the plaintifïs must show the dis- 
tinct profits and damages of the infringement in order to recover 
them, but hâve not donc so, a decree for nominal profits and damages 
only can now properly be entered. 

The master reports that "it is possible to compute the profit made 
by the défendants upon each separate valve." The report will, of 
course, be recommitted for such computation, if the plaintifïs so de- 
sire. 

First and eleventh exceptions sustained. 
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BRtJNSWJtck-BALKE-COLLBNDER 00. V. KOBHLBK A; HINRICHS. 
(Oircujt C!o\irt, D. Minaesota, Third Division. February 25, 1902.) 

L PATBlHTS—^ftlBLIliïSART InJCNCTION A0AIN8T IlTFBINOBMEKrT— PbiOB AdJUDI- 
CA*tOm /':;'..■'::, ■ , :yi ■ 

A. décision sustf^ln^ng thé valldlty of a patent, whére the only défense 
made wàs, tïiat the device dld not disçlose Invention, bût was an obvloua 
one, Invbltlng ,only mechanlcal sklil^ is not sufflclent to warrant the 
grantifig of 'il'i(rellmliiàry Infunction agalnst Infrlngemeût by a court In 
anothercjrcitlt, where the défense of anticipation is made In good falth, 
and supported on the prellminary heàring by affldavlts whlch show a 
reasonaljle probabUity that It may be established on the final hearlng. 

S. Samk— Bowling Apparato». 

A prellminary injunctlbn denied agalnst Infrlngement of the Redsky 
patent, No. 599,477, for a retutnway for bowling alleys, upon the show- 
ing made by défendants in; support of the défense of anticipation. 

In Èquity. Suit for infringement of letters patent No. 599,477, is- 
sued February 22, 1898, to Emil Reisky, for an improvement in bowl- 
ing apparatus. On motion for preliminary injunction, based on the 
décision of the circuit court of appeals for the Second Circuit, sustain- 
ing the patent sued upon.in this case. Brunswick-Balke-CoUender Co. 
V. Thum, 50 C. C. A. 61,, ni Fed. 904. 

A. C. Paul and C. C. Linthicum, for complainant. 
John E. Stryker and P. J. McLaughlin, for défendant. 

LOCHREN, District Judge (orally). It appears in this cause that 
the complainant and défendant are both engaged in the manufacture 
and sale or construction of bowling alleys, and that they both use at 
the présent time a returnway substantially similar in form and idea, 
aiid perforrning the same functions. The complainant claims the sole 
right to use that devicç;, ty reason of the patent that was issued to 
one Emil Reisky (being patent No. 599,477, dated February 22, 1898), 
which has been introduced in évidence. 

Realizing the great advantage to our people, and to humanity in 
gênerai, that has arisen from the advances made in the arts and me- 
chanics by inventors, and for the purpose of encouraging and reward- 
ing such persons, patent laws hâve been enacted, giving to inventors a 
monopoly for a limited time, fixed by the statute, of their inventions, 
with the right to dispose of the articles, and to hâve and enjoy the 
profits; and there is no doubt but that they and their assignées are 
entitled to such profits as the law gives them. Now, the complainant 
hère, as the assignée of the iiiventor and patentée, claims that its 
rights are infringed by the use of this device by the défendant, and 
seeks to hâve défendant prevented, by injunction, pending the action 
and pending the détermination of the Suit, from carrying on the busi- 
ness of constructing this device in bowling alleys. In order to suc- 
ceed in this application for a temporary injunction, it is necessary that 
the right of the complainant should be fairly clear, and that there 
should remain in the mind of the court no reasonable or substantial 
doubt as to its right to the relief asked, because an injunction is a 
harsh rcmedy, which prevents a person enjoined from doing, unless 
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the other party has a monopoly, something that he would naturally 
aad ordinarily hâve a right to do. That is, an injunction should not 
issue simply because the party complainant has obtained a patent de- 
scribing the machine or appliance, for the reason that it is well known 
that mistakes are made, and, while the obtaining of a patent is prima 
facie évidence of its validity and of invention, it is not so convincing, 
standing alone, that courts will enjoin other parties from using the 
same appliance until the right of the patentée is established by some- 
thing further than the patent itself. This is ordinarily donc by a trial 
in a suit upon the patent. When that has been done, if it appears that 
there was nothing collusive about the suit ; that the défense covered 
ail reasonable défenses, and was strenuously made, — then the décision 
of another court will usually be regarded as giving the complainant 
a right to an injunction, and as establishing his right so nearly with- 
out doubt that a court will be authorized in enjoining an infringer, 
if the infringement is apparent or admitted, as it is in this case, where 
no question is made as to the infringement. Of course, the décision 
that is relied upon as giving a right to a temporary injunction on the 
commencement of a subséquent suit is one that should be examined 
by the court, when the application is made, for the purpose of seeing 
whether it is a judgment that has foUowed a contest of the character 
that I hâve indicated,— one that was bona fide, made strenuously, and 
made to cover ail the points and défenses that are urged in the présent 
suit, at any rate. 

I do not think there is any question but that, so far as appears from 
the case, the prior suit was honestly defended, and there does not 
appear to be any évidence of collusion. The case seems to hâve been 
defended upon the single idea that the so-called invention was not 
an invention, and was not patentable ; that it was a device that would 
hâve occurred to any ordinary mechanic, upon the necessity being 
shown to him, or upon being asked to obviate the objections to pre- 
vious devices of that kind. That seems to hâve been the idea of Judge 
Thomas in both his décisions. It appears that the défendant did not 
introduce any testimony in support of that défense. The first time ît 
was presented to Judge Thomas, it did not differ very much from a 
demurrer to the bill; but the complainant in that case was permitted 
to introduce further testimony, and the testimony so introduced was 
for the purpose of showing that the need for such a device was ap- 
parent to those who were in the habit of using bowling alleys ; that 
they had endeavored to correct the objections to the returnway 
in bowling alleys before that ; that thérefore it had been called to the 
attention of mechanics, and that they had adopted various devices for 
the purpose of obviating thèse objections, by what has been called 
"shot bags," "whisk brooms," and other appliances that are referred 
to in the opinion of Judge Lacombe, but they had not hit upon this 
appliance for which Mr. Reisky obtained a patent. Thérefore, in view 
of that évidence, showing the need of some appliance of that kind, it 
was obvious that a remedy had been sought, and had been attempted 
to be made, and that this plan of Reisky's had not been hit upon. 
It was held by the court (and, it seems to me, very properly) as sttffi- 
cient to show that although this was simply an application of an ordi- 
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nary law oî gravitation, and that th'e appliance woul4 seem so obvious 
that it was a'èiatterôî wonder thatit had not bèen hit upon before, 
the very fact trat ït hàd not beèn hît upbn before, when remedy was 
sought, was ;àftffi<;iMit to giVe it thë character of an invention, so as 
to entitle it to a patent. 1 may say that inventions of this Icind hâve 
bwn quite nuniçfous, and are referred to by courts in varions déci- 
sions found in tne repërts of patent cases. Appârently, the only issue 
that was contested or lîtigated in thé prior case was as to whether 
the device was patentable, or as tô whether it wa^s so obvious a con- 
trivance tjiat aqy skilled mechanic, upon a necessity for something of 
the kihd being^uggestçd to him, upon the objection to the devices 
in use, would hâve almÇ>st certainly hit upon it; and the question as 
to its being anticipated was not contested in that case. Now, in this 
case the défense is tnadè, and is urged strenuously, that the défend- 
ant will be ahle to establish that défense of anticipation when the time 
cornés for produçing the évidence. The question is -whether the court, 
undér thèse circumstancës, simply by reason of thé patent having been 
issued, and of this décision in the court of appeals of the Second cir- 
cuit upon the (][uestion that was before it, is wàrranted in awarding 
a tenjporary injonction at this time, and before this défense can be 
heard. It is true that the ruieis that it should be made to appear 
fairly that, this is a bonà fide défense, that there is some reason to be- 
lievé that it may be successful, and that it is proposcd in good faith; 
and if this îë true, as' this question was not litigated before, it ought 
to be sufficient to preventtîie issuance of a temporary injunction. 

Now, the évidence on the part of the défendant is made up of afïi- 
davits wliiîch are necessary in applications of this kind, and many of 
them are çbntradicted by afifida-i^its ,pf other persons who had similar 
opportunities for obsërving in relation to the same matters. Some of. 
thèm, perhaps, of tliemsèlves, do lîot carry very strong weight to the 
mind ç>f the hearer. For instance, I do not think yery much weight 
ought to be given to tlie alEdavit (it did not impress me, though the 
complâikant has not beeri able to contradict it) of Mr. Montgomery 
as to a device of this kind having been used at the hôtel in the Cats- 
kill Mouritains a long time ago. He himself being a builder of bowl- 
ing ailej^S, and, of çoursç, Of returnways, the very fact that since this 
Reisky patent has been obtained, and constructions hâve been made 
in accordance with it, it at once arrested the attention of the persons 
engaged^ constructîng bowling alleys, so that it disposed substan- 
tially of évèrything that went before, would make it seem certain that, 
if a person engaged in the bowliilg-alley business had seen a contriv- 
ai>ce of this kind up in the Catskill Mountains, he would immediately 
hâve adopted it in the construction of his own bowling alleys after- 
wards, and. ijot alloweditto remain unused ^r, a long time, and that 
the knowlécjige of it would liave spreàd more rapidly than it appears 
to hâve spread. There iè also tbiS casé of the bowling alley of Al- 
bachten, in. St. Paul. From the drawing of it, it is apparent that al- 
though it embodies, perhaps, the coiïception of this patent, it was con- 
struçted in a manner which might not attract the attention of a per- 
^h obsërving it, as much as it would if it had been constructed ex- 
açtly .â.cÇordihg,to the design which is shown in the drawings of the 
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patent. That ïs, it is nearly a straight mcline, and the variation from 
that might not very readily be observed by a person casually lookiag 
at it, and not stopping to consider it. And it is hard to discrédit the 
testimony of a person who owned the building and worked about it, 
both as a bowler and in setting up the pins, for the long time tha.t s*. 
is claimed to hâve existed at this place, although its form might not 
be observed by a person who casually came there. And while it seems 
to hâve included the idea of the patent, still, there was so little of it, 
— it was so nearly a regular slope, — that even itsi peculiarity might 
not hâve attracted the attention of those who were using it. Of 
course, the fact that it was not brought in hère, I do not attach any 
weight to, because, if it was torn down, it would be impossible to 
show hOw it was put up, even if they brought the pièces hère. Neither 
the boards nor the brackets themselves would show that; but, if the 
walls remain, they would be more likely to explain how it was con- 
structed, by observing how thèse brackets were attached to the walls, 
from what would remain at this time. There is also this patent of 
Van Oeyen, which seems to hâve had a peculiar returnway, although 
this wafe a mère toy or machine, and perhaps entirely unfitted to be 
used, in ail the détails of its construction, in an ordinary bowling 
alley. Nevertheless, it seems to contain, to some extent, at least, 
and perhaps in full, the idea of the patent in question. There is a 
returnway, there is a descent, then a horizontal movement, and an 
opposite incline for a bail to pass up, which would tend to retard its 
movement, and a place for the balls to pass into and remain. It 
seems to hâve the features of the Reisky patent. I do not think 
that the contrivance of this man in Toronto has that idea, because, 
although it has a sharp descçnt, aiid also an incline the other way, 
which would retard, and perhaps &top entirely, the movement of the 
balls, there would be a backward movement, différent entirely from' 
the Reisky patent, from not having a level place or a proper réceptacle 
at the players' end for the balls to run onto and remain quiescent. 
In fact, this incline backwards, instead of being a benefit, would seem 
to be worse than a straight incline, as the balls would acquire force 
in running back, which would meet the balls coming the other way, 
and make a concussion, I should think, greater than if there were no 
contrivance of that kind at ail. >«:; 'i;,( 

It does not seem to me that the questions raised in this case hâve 
been passed upon in the case in New York, or that the défense raised 
hère has been passed upon at ail. The défense, if made out, is a sufii- 
cient défense to defeat the patent, and show that there has been an- 
ticipation. As long as that défense has not been litigatcd, and is 
urged in good faith, there is hère some évidence I cannot avoid con- 
sidering. The Van Oeyen patent has been a matter that has been 
of record for a long time, and there is no question but that that pat- 
ent was taken out bona fide. That does not rest upon any fault of 
memory or recollection. The testimony as to this other device in 
the city hère is such that I cannot brush it aside and say that I dis- 
crédit it entirely. 

I am incltned to think that the motion should be denied. Ordered 
accordingly. 
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Dïfï*^ï31> 8^1*1^^ V. MOYYIM. S AME r. CHTJNG TOU. S AME v. DONQ 
' WAtl, iAMÈ V. B'EE TOY. SAME V. MOY SHANG. SAME 
.. :'\ '.;';■■",'"„,:';,' ''' 'V. LEONG HAN OHE. 

(District Court, p. Rhode Island. Aprll 29, 1902.) 
NOS.564-5T0. 

Chikesé— EiGtfT TO Remain jUr Uhitbd Statbs. 

Tbe fact that durting the six mobths Immedlately followlng the 
passalge of the Ghinese eixiluslon act (Act Nov. 3, 1893; 28 Stat. 7) ap- 
peljaats were merchants, as defined in section 2 of said act, and there- 
fore not pequlred to apply to the coUector of internai revenue for a cer- 
tlflcâte of résidence, wbjilA not be conclusive of their présent rlght to 
remata iti the United States, where they afterwards left the country, 
disposlng of whatever business they had durlng the slx-months perlod, 
and wlthout any proven Intention of returning, and then returned and 
engaged In business as làbbrcrs.i 

Charles A. Wilson, U. S. Dist. Atty. 
Mr. Smith, for défendants. 

BROWNi^iDistrict Judge. Thèse are appeals to the district judge 
from a United States commissioner's orders of déportation. In each 
case the commissioner, upon a hearing, adjudged that the Chinese 
person wàs a Chinese laborer unlawfully within the. United States, 
and made an order of déportation, and in each case an appeal was duly 
taken to the district judge. Upon the trial of the appeals it was ad- 
mitted in eafch case that the United States had established a prima 
fàcie case, and that the Chinese person, at the time of his arrest, was 
engaged in ithe occupation of a laborer. It was contended for the 
Chinese persons that the exclusion^ act yvas inapplicable, for the reason 
that duiting the period of six months immediately after the passage 
of the actiof Novembèr 3, 1893 (28 Stat. 7), each of thèse persons was 
a *'nîerchânt,"/astdeiined in' section 2 of said act, and was therefore 
not required to: apply to the collector of internai revenue for a certifi- 
cate af-'resideaice. I am of the opinion that the évidence was unsatis- 
factôryiar^dinfeûfEcientiiii each case tO establish the fact that any one 
of thèse' persons was a merchant during this period; and there is no 
évidence to show that any one of them was engaged in a business 
"conducted in his name," whatever libierality of construction may be 
giren to those words. t The names ôf thèse persons do not appear to 
hâve been known or used; in any way whatever, whether in a firm 
désignation, paiRtnership articles, or btherwise, in connection with a 
business. The décision of the circuit court of appeals for the Ninth 
ciréuit iti IjeçKanv. U. S., 10 C. C. A. 669, 62 Fed. 914, is, therefore, 
not applicable in favor of the appellants, since they do not bring them- 
selves within' the statute as liberally construed in that case. The dé- 
cision in the case of U. S. v.,Pin Kwan, 40 C. C. A. 618, 100 Fed. 609, 
tited on behalf of the United States, is more dosely applicable to the 
présent casesl; But even if we shoiild accept the view of counsel for 
the appellantSti iand hôld that each; of thèse persons was, during the 
period from November 3, 1893, to May 3, 1894, a merchant, thia 

1 Cltizenship of Chinese, see notes to Gee Pook Slng v. U. S., 1 C. C A. 
212; Lee Slng Far v. U. S., 35 0. a A. 33a 
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would not be conclusive of their présent right to be within the country, 
for the reason that each one of them left the country and went to 
China after having disposed of such interest in any business as he 
claims to hâve had during the six-months period ; and there is no évi- 
dence that any one of them left the country for temporary purposes, 
animo revertendi, as was the case in Lau Ow Bew v. U. S., 144 U. S. 
47, 12 Sup. Ct. 517, 36 L. Ed. 340. There is no évidence that they re- 
turned to this country to résume a business as merchants, but, on the 
contrary, it appears that from the time of their return they hâve been 
continuously engaged as laborers, and, so far as appears, returned as 
laborers. If we were satisfied of the truth of the contention that 
thèse persons were ever merchants with a commercial domicile in 
this country, it would be necessary to consider varions other questions 
of law arising from their departure from this country after disposing 
of any business interest, and from their return without proven inten- 
tion to engage in business as merchants, and without évidence of their 
status at the time of their re-entry into this country. Thèse questions, 
however, do not properly arise upon thèse appeals. Nor is it neces- 
sary to décide as to the competency and sufïiciency of the testimony 
of the Chinese persons themselves, for, assuming the truth of the facts 
to which they testify, thèse facts are insufficient to prove that arty one 
of thèse appellants was at any time a "merchant" as that term is de- 
fîned in section 2 of the act of November 3, 1893. 

The finding and judgment of the commissioner was, in my opinion, 
right, and a like judgment and order of déportation will be made in 
each case. 



SCHWAEZCHILD & SULZBERGÏiR CO. v. PHŒNIX INS. CO. OF 

HARTFORD. 

(Oircnit Court, S. D. New York. May 2, 1902.) 

1. Imscrancb— Cancellation op Polict. 

Plalntlff held a policy of Insurance, issued by défendant Company, 
which provided that it might be canceled by either party by givin,g the 
other five days' notice. Defendant's agent telegraphed plaintlffi's au- 
thorized représentative to cancel the policy, conflrming the notice by 
letter, statlng that défendant inslsted on immédiate cancellation. Plain- 
tlff's représentative delayed acting, and entered into correspondence 
with défendant and Its agent, in an attempt to Induce them to continue 
the poUcy In force; but the notice of cancellation was at ho time with- 
drawn or modlfied, and a few days later defendant's agent again tele- 
graphed Imperatlve Instructions to cancel immediately. Théreupon 
plaintifC's représentative notlfied It of the cancellation ànd procured 
other Insurance, but before the policy had been returned to défendant 
the property was destroyed by fire. 'Held, that under the terms of the 
policy the first notice operated as a cancellation, and the policy ceased 
to be la force flve days after Us receipt 

2. Same — Return op Premiom. 

Under a policy of Insurance, providing that It may be canééled by 
either party by notice to the other, and that in case of cancellation the 
unearned premium shall be returned "on surrender of the policy," it 
Is not essentlal to the efCectlveness of a notice of cancellation by the 
insured that the unearned premium be returned or tendered before the 
surrender of the policy. 1 

1 See Insurance, vol. 28, Oent. Dig. § 510 [a, g]. 
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•'iVilîiâm'Vàïi'nà'mee, for pl^intiflF. 
.Wliôèlèi'^H. Peckham, ïor défendant. 

WAIylyi/^ÇE, Circuit Judge. This is an action upon a policy issued 
by a ÇÎo|irieçtîcilt corporatîO'n, through an agent at Kansas City, in- 
surin^ tl^ç'plaintiiî against Ipss by fifé, i^i. the sum of $50,000, upon 
prof)érty InAlié siàte of Karisas. The question in the case is whether 
there had beèli a cancellaton ôf the policy prior to October 6, 1899, the 
date ùî tjie f^e. ' 

Thé pplîçy 'çontains thië pirovision : 

"This pplJçy *aU be c^nceled at any tlnie at the request of the insured, 
or by the comp^y by givlng flye days' notice of such cancellation. If tiiis 
policy BhaU Deeanceled as herelnbefore provlded, or become void or cease, 
tbè pi'eniihiai liàvlng been actually pald, the uneamed portion shall be re- 
tnrned onveurirender of this policy or last renewal,— IMs company retalning 
the flustoipary short rate.^-except that, where this policy is canceled by this 
Company by glving notice, it shall retain only the pro rata premium." 

The cancellation, if there was one previous to the fire, was eflfected 
by the telegrams and letters exchanged between Merriam, the local 
agent ôf tfee défendant, and Anderson, -who had fuU authority to repre- 
sent the plaihtiff. The former wâs theagent of a nUmber of Insurance 
companies at^ Kansas City. -The latter was an insurance broker at 
New York City, carrying a line of insurance amounting to several 
hundred thousand dollars with Merriam. There was an open account 
between them, and throughout the period of the correspondence be- 
tween them there was a balance on Anderson's books to the crédit 
of Merriam of over $2,000. Prior to September 20, 1899, there had 
been correspondence between Merriam and Anderson about the un- 
willfhgnèfeé ôf Merriam's cdmpanies to carry insurance upon the plant 
of the plaintiflf at the existing rate of premium ; and Merriam had been 
instructed by Magill, the- gênerai agent of the défendant, that the pol- 
icy must be canceled. September 20, 1B99, Mejrriam, apparently in 
reply to a tdegram received from Anderson, sent Anderson a tele- 
gram as follows: 
, "No; oiir cbmpanles won't carty. Cancel Phœnlx flfty thousand." 

The sathé' dày Merriam wrote Aiiderson as follows: 

"W« ha4 to rSPly to your telegram • • * that it would be necessary 
for uâ,to caH Jor the immédiate canoellation of the 50,000 in the Phœnlx 
of HaK^ord., It does not appear to us, from what information we can get 
frqm oiir jinsurance companles, that companies are open to Write this risli 
at 1%. lii fRct, thpugh we were enabled to hold the Phœnlx on over the 
uniofl n^eeting, since then they appear to be more anxious than ever, and 
hav© telegraphed W8 four times in four days about the policy. We regret 
very muehi to lo^e the business, but, on the other hand, when they inslst 
upon an immédiate cancellation we are powerless." 

,, September 20th, Anderson, hoping to in duce the defendant's gên- 
erai jagént tq countermand his instructions to Merriam, wrote to Ma- 
gill;. and on, September 23d wrote Merriam as follows: 

"We titrte' youi: communication in regard to the Phœnix of Hartford's 
?B0,OOO'i|it)*llcy. We wtote Mr. Magill a long letter, explalning this matter, 
and statlng to him that we were now receivlng applications from various 
companies to accept of this business at 1%. • • • We thinlr he wlll. 
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no doubt, either advlse you or ourselves of hls Intention to wrlt« the Une. 
This we say in confidence." 

September 2yth Merriam wrote to Anderson as follows : 

"Mr. Magill, of the Phœnix, bas telegraphed us very urgently for thelr 
pollcy on this Une, and it is pecessary that it be promptly canceled. Tbe 
last telegram we had from them was subséquent to your letter to (hem. 

* • • It is impossible to hold them oiii as they do not deem that the rate 
is sufflcient for the risk." 

On October 3d Anderson wrote to Merriam as follows : 

"Mr. Magill has made no référence to our letter regarding hls policy. 

• * * We wrote Mr. Magill by last night's mail again, asbing him if 
he had not decided to retaln the pollcy." 

October 4th Merriam sent the following telegram to Anderson : 

"Cancel immediately Ehœnix Hartford Schwarzchild. Your action is ab- 
solutely necessary." 

Upon the same day he wrote to Anderson as follows : 

"The spécial agent of the Phœnix Of Hartford has been hère twice to see 
us in référence to that poUey, and is strenuously objecting to staying on so 
long after cancellation order has been- glven us. Owing to an urgent tele- 
gram from Mr. Magill, he Inslsted upon' oùr notifylng the InSured of our dé- 
cision to cancel, but this we dld not do; simply wiring you that the case was 
urgent, and that there must be an immédiate cancellation. This we beg to 
conflrm." 

On the same day Anderson wrote to Merriam : 

"We hâve requested the Insured tb send us the pollcy, when we will hâve 
it retumed to you." • 

On the same day he instructed his principa.1 that the policy had 
been "ordered canceled," and procured a policy for $50,000 in ànother 
Insurance company in substitution of the policy in suit. 

It appears that on September 22d Merriam prepared a letter to An- 
derson which read as follows : 

"We must inslst upon an immédiate and absolute cancellation of the 
gênerai forni policy— Phœnix Insurance pollcy — on plant of Schwarzchild & 
Sulzberger Company In this city. This matter must hâve immédiate at- 
tention." 

This letter was prepared by Merriam because of instructions from 
Magill to wire Anderson, "insisting upon inimediate return of the 
Schwarzchild & Sulzberger policy, regardless of rate or action of oth- 
ers." Merriam testifîes to his belief that he probably sent its con- 
tents by telegram to Anderson. Anderson dénies receiving either a 
letter or a telegram of this purport. The évidence dqes not authorize 
the conclusion that either the letter or the telegram were sçnt. 

It was npt necessary, to effect a cancellation of the policy, that it be 
surrendered by the plaintiff, though that circumstance would be quite 
conclusive évidence of a cancellation; and it sùffices if' tîiei;e \yas a 
notification by Merriam to Anderson, which the latter understood, or 
should hâve understood, signifying an élection by Merriam to termi- 
nate the insufânce forthwith and unConditionally. If there was such a 
notification, fiyë days thereafter the policy ceased to exist, and the 
plaintifï beCàriiè èntitled, upon surrendering it to the défendant, to a 
return of the unearned premium. . 
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The cofrespandence between the two agents began wîth a telegram 
and letter frpm Merriam to Anderson, stating that the insurer would 
no longer çârry the risk, and contâinirig the instruction, "Cancel the 
pplicy:'' , /^^àd togetherj' they coiiètitùte^ explicit and unequivocal 
nbfiiîc?,ïibp^ although the terms were nol, forma! or peremptory, as 
perhaps tkey would hâve: been if thé business relations between the 
correspondents had been other than they were. They informed An- 
derson that thé défendant ittsisted upon an "immédiate cancellation" 
of the pqljcy'. The instruction to. "cancel the policy" wâs, in substance, 
a reqtie^jito Anderson to procuijç ît from the plaintiff and forward 
it tô Merriam, as in no other way could he hâve been expected to 
cancel it,. Anderson, doubtless, would hâve done this if he had not 
hoped to ihduce Merriam's prindçal to reconsider and recall the 
eiectioii tô' terminaite. The subséquent correspondençe shows that 
Anderson was delaying compliance in the hope of a favorable response 
from Magill, while Merriam' was teiterating his original notifica- 
tion, andv^joititing out to Anderson the futility of delay. While the 
feorrespondénce may suggest Mérriâm's désire to co-operate with 
Anderson sp far as hç coul^withôut préjudice to the défendant, it 
aiso suggésts Anderson's purpose nptto compromise Merriam with 
his principal, and it does not contain rai word calculated to lead Ander- 
son to believe that Merriam did not intend to abide by his original 
notification. Anderson continued totake the chances of delay until 
October 4t}i, J?,Wt his action onthat.çlay in procuring a new policy in 
substitution of the old one shows tlîat he then recognized that the 
old one was .no longer in force. If he had merely instructed his 
principal inat fihe I>olicy hâd beèn ordered canceled, it could be plausi- 
bly urged thàt he did so because of Merriam's telegram of October 

4th. , .,,: ,. , .. : 

It'îS immateriaî what phraseblogy was employed by Merriam in his 
communications to Anderson, so long as it conveyed notice to the 
lat't^ef of l\\è iilténtion to av^l httt^éîf immediately and absolutely of 
tîié privî&ge tp liave the policy canceled- Fabyan v. Insurance Co., 
33 N. H. 203; Emmott v. Insurance Co., 7 R. I. 563. That Ander- 
son. was not nji^l^^, and underçtood perfectly what Merriam meant, 
doeSj nqt seem ppeh to.fair doubt." 

It was unjtiecessary for the défendant to return or tender the un- 
earçed pre;nijum tô accomplish a càùeertatipn. The condition is care- 
fully éxpregsed to require the return pf the premium only upon the 
surfender bf the policy by the insured to the insurer. Straker v. In- 
surance Co., ibi; Wis. 413, 77. N.'W. 752; Norris v. Insurance Co. 
(S. C.) 33 S. M- 5^, 74 Am. St. Rèp, 765. The décision of the court 
of appeals of îîew York holding the contrary in respect to a similar 
condition is, entitled to great considç;r^tioh (Tisdell v. Insurance Co., 
155 N, Y. i6|, 49 N. E. 664, 40 Xy.,.!R. A, 765), but is not controlling 
upon this court; ' and the view of th^;tninprity of the court, expressed 
in the disseriting opinion, cbhimen^s^ itsélf to me as presenting the 
bétter reasoning. The présent policy js ript a New York contract, and 
its construction does not dépend upon the meaning of a statute of 
New York. 

Judgment is ordered for défendant. 
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AMERICAN NAT. BANK OF DENVBR v. SUPPLEE et al. 

(Circuit Court of Appéals, Thlrd Circuit Aprll 30, 1902.) 

No. 23. 

I. Corporations— AcTroN aojiinst Stockholdebs— Conclusivbness of Judo- 

MENT AGAIN8T CORPORATION. 

A judgment against a Kai^sas corporation, rendered In tliat state, is 
conclusiTe upon a stockholder In an action against him to enforce his 
indlvldual liabillty uuder the constltutional and statutory provisions of 
the State, unless impéachied for want of Jurlsdlction or for fraud and 
collusion in its procurementi 

8. JUDGMBNT — ImPBACHMBNT FOR FRAnD. 

To impeach sueh a judgment sued on for fraud and collusion, where it 
Is falr and regular on its face, the burden rests on the défendant to prove 
hls allegatioiis by évidence that is clear, précise, and indubitable, and 
such proof must establish fraud on the part of both plaintiff and de- 
fendant in the Judgment. A flnding against the validity of the judg- 
ment is not supported by évidence whieh leaves the question of fraud 
as to either of the parties to rest alone on suspicion or surmise, nor 
can any inference of fraud be drawn from the fact that no défense waa 
made to the action, unless It is clearly shown that a valid défense 
existed. 
S. Samb. 

Evidence consldered, and held Insufficient to warrant the submission 
to a jury of the question of the validity of a judgment attaelied by de- 
fendants on the ground that it was procured through fraud and col- 
lusion. 

Gray, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

H. T. Ames, for plaintiff in error. 

G. M. Tustin and James Scarlett, for défendants in error. 

Before GRAY, Circuit Judge, and BRADFORD and J. B. 
McPHERSON, District Judges. 

BRADFORD, District Judge. This is a writ of error to the circuit 
court for the western district of Pennsylvania, in an action of assump- 
sit, whereiti judgment was rendered on the verdict of a jury in favor 
of the défendants in error, Horace G. Supplée and Albert Girton, 
executors of George W. Supplée, deceased. The action is founded on 
a judgment recovered in the United States circuit court for the district 
of Kansas, by the plaintifï in error, the American National Bank of 
Denver, against the Western Farm Mortgage Trust Company, a 
corporation of Kansas, June i, 1896, for the sum of $5,933, besides in- 
terest and costs, and was brought to enforce against the executors an 
alleged statutory liability of George W. Supplée as an owner of stock 
of the Kansas corporation of the par value of $5,000. Section 2, art. 
12, of the constitution of Kansas provides as follows : 

"Dues from corporations organized and esistlng under the laws of the 
etate of Kansas shall be secured by individual liability of the stoclcholders 
equal to the amount of stoct owned by each stockholder, and such other 
means as shall be provided by law." 

1 See Corporations, vol. 12, Cent. Dig. S 1024. 
115 F.— 42 
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Section 32, c. 23, oî the General Statutes of 1889 of that stafe, pro- 
vides as fpljlows ; !. ., 

"H any.eîfi^utlon shall hâve bçesn Issued aealnst the property or effects 
of a eorpdtation; ëxeept a railïi'ay, rëilgious oi' chatiitaWe corporation, and 
there eannot be found any property:i>?iÊ«îreon to levy such exécution, ttien 
exécution may be Issued agalnst any of the stockholders to an estent equal 
in amoviiit to the amoùilt -of stock by him or hér owned, together with any 
amoMit unpaid tbereon; but no exécution shall issue agalnst any stock- 
hold^ eicépt upoû an ofiiïer of the court în'Whlch action, suit or other pro- 
ceedltiè shall bàVe beeh brought or Instltùted, made upon motion in open 
court, aftér reàsonable .nbtlce In -wrltlng t^ the person or persons sought 
to be èhftrged; àhd upoh such-tadtioa, such court mày drder exécution to 
issue acc9rdlngly; or the plalntlfC In the eiéctitlon may ptoceed by action 
to charge the stockholders with the amount of his Judgment" 

Under the fbregoing constitutional and statutory provisions it is 
settled that a jùdgment crèditor of a Katisas corporation, other than a 
railway,, jreligipûs or charitable corporation, may on the return of an 
exécution; unsatisfied, maintain in any court of compétent jurisdiction 
an action founded on his jùdgment to enforce: the statutory liability 
of ortè v*h<)' was a stockholder'vi/hen the clàim against or indebtedness 
of the corpôrjîtiQn accrùed or was' Crèatéd. To such a stockholder 
or his estate the statutory liability attaches, and a jùdgment rendered 
against the Kansas corporation is binding and conclusive, unless the 
judgtnënt is yoid for want of jurisdiction of the court over the parties 
or subjèct-lha'tter, or it has been procured by fraud and collusion of 
the parties. If the jùdgment against the Western Farm Mortgage 
Trust Company, hereinafter referrèd to as the Kansas corporation, 
Was valid, it oii the return of an exécution unsatisfied conclusively 
established the right of the plaintifï in error to enforce against the 
stockholders of such corporation, a^ in privity with or under con- 
tractual obligations to it,, their statutory liability under the laws of 
Kansas.) Batjk v. Farnum>. 176 U- S. 640, 20 Sup. Ct. 506, 44 L. Ed. 
619; Whitman v. Bàh'k, 176 tf. S, 559, 20 Suf). Ct. 477, 44 L. Ed. 
587. In the first mentioned case the court, thrOugh Mr. Justice 
Brewer, sai^î . , : : ' 

"This case ^brlngs to our considçrat^pn the same constitutional and statu- 
tory provisions of the State of Kansas. whlch were before ùs In Whitman 
V. Oxfoj-d KâtJonal Bank, ante, &83' m Sup. Ct. 47S, r44 t. Ed. 619J. In 
that case ^w'è declded that à plalihtJIŒ, after thè recovery of a judginent 
agalnst a Kansas corporation in the courts of Kansas, and the return 
of an exécution unsatisfied,,, cpuld mai|ntain an action In any court of com- 
pétent Jurisdiction agalagt a stockholder of the corporation to recover 
in satisfaction of his jUdgniént an amount not exceedlng the par value 
of the defendant's stock. It Is tmnecessaty to redlscuss the questions 
there cbnsièered. * • ; * TherGonstitution déclares that full falth aud 
crédit shall be glven 4n each State tothe public açts, records and judiclal 
proceedlngs of eyery otber State, and that Congress may not only pre- 
scrlbe the mode of autbelitlcatlon but also thé èfCect thereof: Section 
905 pre^èrlbes such mode, and adds that the 'records and Judiclal pro- 
ceedings, so authentlcatëdi shall have> such faith and crédit glven to 
themin., every : court wltWn the United States as they. bave by law or 
usage lu, t!he,cburts6f ftlie State: froin whlch they are taken.V • • * 
What taçfli^.fthefalth àtid, cre^t givçii by law or usage In thé courts of 
Kansas to a ijùdgment agalnst a c6rp6raç(on? Wbftt' Is tbe efCect of such 
a jùdgment as there established? This is a question not answered by re- 
ferrlng to gênerai prlncipîes of la^v, by determlning what at common law 
was the slgniflcance and efCect ôf a jùdgment, but Can be answered only by 
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an examination of the décisions of the courts of Kansas. Tlie law and 
usage in Kansas, preserlbed by Its législature and enforced in its courts, 
malje sueh a judgment not only conclusive as to liablUty of the corporation, 
but also an adjudication bindlng each stcckholder therein. We do not mean 
that It Is conclusiye as against any individual sued as a stocUholder that 
he is one, or if one, that he bas not alrcady discharged by payment to 
some other creditor of the corporation the full measure of his liabillty, or 
that he has not claims against the corporation, or judgments against It, 
■which he may, in law or equity, as any debtor, whether by judgment or 
otherwlse, set off against a claim or judgment, but In other respects it is 
an adjudication bindlng hlm. He Is so far a part of the corporation that 
he Is represented by it In the action against it. Bail v. Eeese, 58 Kan. 614 
[50 Pac. 875, 62 Am. St. Rep. 638]. In that case it was said, correcting an 
Inference whlch was sought to be drawn from language In the case of 
Howell V. Manglesdorf, 33 Kan. 194 [5 Pac. 759], in respect to the effect 
of a judgment against a corporation (pp. 617, 618 [58 Kan., and p. 870, 
50 Pac, 62 Am. St. Bep. 638]): 'The gênerai holding in this court has been 
that a judgment is final and conclusive between the parties and their 
prlvies; and we thlnk it must be held that every stockholder in a corpora- 
tion Is so prlvy In Interest in an action against the corporation that he is 
bound by the judgment against It In the absence of fraud and collusion, 
the judgment must be held to be final and conclusive against the stock- 
holder If the court rendering It has final jurlsdlction. As the judgment was 
valld, the court committed error In allowing the défendant to go behlnd It 
and contest matters which were eonclusively settled by the judgment 
against the corporation.' This représentative character of the corporation 
has been afllrmed by this court in several cases. • • * Now, as the 
judgment rendered In the Kansas court is in that State not only conclusive 
against the corporation but also bindlng upon the stockholder, it must, in 
order to bave the same force and effect in other States of the Union, be ad- 
judged In their courts to be blnding upon hlm, and the only defences 
which he can make against it are those which he could make in the courts 
of Kansas. The question to be determined In this case was not what 
crédit and efCect are glven in an action against a stockholder in the courts 
of Khode Island, to a judgment In those courts against a corporation of 
which he is a stockholder, but what crédit and effect are glven in the courts 
of Kansas In a like action to a similar judgment there rendered. Thus and 
thus only can the full falth and crédit preserlbed by the Oonstitutlon of the 
United States and the act of Congress be secured." 

It thus appears that "in the absence of fraud and collusion" the 
judgment recovered against the Kansas corporation is not liable to 
attack hère. It is not sufïicient that there be fraud on the part of the 
défendant alone. The court in Kansas having jurisdiction over both 
the parties and the subject-matter, it is necessary that the judgment 
should hâve been procured by fraud and collusion in order that such 
judgment may be held open to attack by stockholders of the Kansas 
corporation. This proposition fînds support in this court in Warring- 
ton V. Bail, 33 C. C. A. 609, 90 Fed. 464, where it was said : 

"Several défenses are set up, one of which is that the judgment sued 
upon is fraudulent; the allégation being, substantlally, that it was ob- 
tained by collusion between the plaintlff and the représentatives of the 
bank; that the bank was not Indebted to the plalntlfC, the certificate of 
deposlt on which he sued having been issued for money f ùrnished to the 
cashier personally; and that the object of collusion was to avoid a défense, 
enable the plaintlff to obtaln judgment by default and pursue the défendant 
and other stockholders. The circuit court entered judgment for the plaintlff 
— holding the affidavit of défense to be Insufflclent • • • If the aver- 
ment of fraud was confined to the eertlfîcaté of deposlt, as the learned 
judge of the circuit court seems to hâve believed, a différent question 
would be presented. * • * The fraud averred, however, as we hâve 
Been, involves the judgment Itself. • * ♦ To bind one by a judgment 
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to whlch be îs not a party, as provlded for by Ihe statute, is barely tolerable. 
T,o blnd, hlro by sucli a Judgment obtained by fraudulent collusion (as hère 

âtei|is4) ;p'j6ijl«l be Intolérable." 

The affidavit in the above case expressly averred that the Kansas 
judgmeiit OH the instrument sued on "was fraudulent and coUusively 
obtajnedby the said plaintiff." The same doctrine 'was recognized 
by ihe learned circuit judge in the court below in charging the jury, 
when he said : 

"If you flnd from the évidence that that Indebtednesg was the indebted- 
ness of the Kansas corporation; your verdict should be for the plaintiff, 
because If It was the indebtedness of the Kansas corporation that judgment 
was rlght But if you flnd from the évidence that that indebtedness was 
In fact the indebtedness of the Colorado corporation, and that the Kansas 
judgraent against the Kansas corporation was obtained by fraud and collu- 
sion between the plaintiff bank and Barker, who represented the Kansas 
corporation, your verdict should be for the défendants." 

The Kansas corporation against which the plaintiff in error recov- 
ered judgment, as above stated, was iticorporated under the laws of 
that State November 28, 1887, "^vith its principal office in the city of 
Lawrence, Kansas, with power to establish branch offices elsewhere. 
Subsequently between September 28, 1889, and October 3, 1889, a 
branch office was established in Denver, Colorado, as its principal 
place of business in that state. Thereafter the Kansas corporation 
carried on business at this oifice in Renver for some time, the exact 
duration of which was and is in dispute. Another corporation bearing 
precisely the same name as the Kansas corporation, namely, the West- 
ern Farm Mortgage Trust Company, hereinafter referred to as the 
Colorado corporation, was created under the laws of Colorado, Sep- 
tember I, 1891, with its principal office in Denver, Colorado. The 
causes of action in the suit broughtby the plaintiff in error against 
the Kansas corporation in the circuit court for the district of Kansas, 
were two instruments, one of which was as f ollows : 

"Certlficate of Dèposit 
The Western Farm Mortgage Trust Company. 
($4000$) 
^4,000.00-100, Denver, Colorado, Dec. 17th, 1891. 

City National Bank, Denver, has deposlted with thls Company forty 
hundred 00-100> dollars, payable to the order of itself ninety days after 
date, In current f unds, with • * • per cent. Interest per annum, from 
date of the retum of this certlficate properly endorsed. No Interest after 
maturity. 

No. 9842. Due Mch. 16^19. 

No. 4142. This certlficate not subject to check. 

F. M. Perkins, Secretary." 

This certifïcate was endorsed: 

"Oity National Bank, by Jno. J.^Hanna, Président" 

The other of the two' instruments sued on was as foUows: 
"The Western Farm Mortgage Trust Company. 
($500$) 
$500.00-100 Denver Colorado, Nov. 14, 1891. 

Ninety days after date pay to the order of myself flve hundred 00-100 
dollars, value recëived, and charge to account of T. C. Henry. 

To the Western ^arin Mortgage Trust Company, 
No. 9185. Denver, Colorado.' 
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This order was on its face accepted, as follows : 

"Accepted: The Western Farm Mortgage Trust Co., by F. M, Perklns, 
Secretary." 

It also bore the following endorsement : 

"T. C. Henry, Jno. R. Hanna, Feb. 15th, 1894. Int. pald 80. May 8. 18^, 
Int. pald to Feb., * • • 1885." 

No question has been raised, nor is there any doubt that the exécu- 
tion of such instruments of indebtedness as those above quoted was 
within the corporate authority of the Kansas corporation and of the 
Colorado corporation. Some stress seems to hâve been laid by the 
court below on the fact that the judgment recovered by the plaintiff 
in error in Kansas against the Kansas corporation was by default for 
want of a demurrer or answer. The défendant, however, had been 
duly served with process and was in court by its attorney, and the 
merits of the case were considered by the court before rendering 
judgment. The judgment was not by confession. The following ap- 
pears from the record of the Kansas suit: 

"And now, on this Ist day of June, 1896, cornes the above named plaintiff, 
The American National Bank of Denver, by Stebbius & Evans, its attomeys; 
and said défendant, The Western Farm Mortgage Trust Company, appeared 
by its attorney, George J. Barker. And thereupon the plaintiff shows to the 
court that said défendant, The Western Farm Mortgage Trust Company, 
has been duly served with summons In this action by the United States 
marshal for the district of Kansas, and that said défendant has failed to 
demur to or answer the said pétition of tlie plaintiff filed in this action, 
and has made default. And thereupon this cause came regularly on for 
trial and the plaintiff, with the consent of the court, waives a jury herein 
and submlts this case to the court; and tbe court, being fuUy advised in 
the premises, flnds that said défendant has been duly served with summons 
herein In the manner provided by law; and the court does hereby approve 
such service as aforesaid made; the court further iinds that ail of the alie- 
gations in the plaintlff's pétition are true, and that there Is now due from 
said défendant to said plaintiff upon the cause of action set forth In said 
pétition, the sum of five thousand nine hundred and thirty-three dollars 
(.$5,933). Wherefore it is by the court considered, ordered and adjudged 
that said plaintiff, The American National Bank of Denver, hâve and re- 
cover of and from tlie said défendant, The Western Farm Mortgage Trust 
Company, the sum of five thousand nine hundred and thlrty three (5,933) 
dollars, together with interest thereon at the rate of eight (8) per cent 
per annum from this date, and the costs of this action, taxed at $22.96. 
Hereon let exécution issue." 

The principal question before us arises on the third assignment of 
error. It is based on the refusai by the court below to charge the 
jury, as requested by the counsel for the plaintifï in error, as follows : 

"(2) That the judgment recovered by the American National Bank of 
Denver, Colorado, the plaintiff, against the Western Farm Mortgage Trust 
Company of Lawrence, Kansas, in the circuit court of the United States 
for the district of Kansas, on June 1, 1896, is a valid, blnding andsubsist- 
Ing judgment and there is no sufflcient évidence in the case to show that 
said judgment was obtained by collusion and fraud." 

The défendants in error claim that the Kansas judgment was by 
fraud and collusion obtained solely on instruments of indebtedness 
of the Colorado corporation, and that neither of the said instruments 
represented any indebtedness of the Kansas corporation. There can be 
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no doubt that, îf the Kansas judgBient was not procured by fraud and 
collusion, it Gonclusively estabdished the indebtedness of the Kansas 
corporation to the plaintiff in errer upon the instruments sued on, 
The learned circuit judge propefly affirmed the îourth point of the 
plaintiff in error to the effect that if the Kansas judgment "was not 
secured through the fraud of the plaintiff, then said judgment is con- 
clusive and binding in this case asto the fact of the indebtedness of 
the Western Farm Mortgage Trust Company, of Lawrence, Kansas, 
to the American National Bank of Denvér, Colorado, the plaintiff"; 
adding that the Kansas judgment "of course, would sustain this prés- 
ent action, unless it is shown to the satisfaction of the jury to hâve 
been fraudulently and collusively sùffered." He also ,properly af- 
firmed the third point of the plaintifï in error which was to the effect 
that, the défendants alleging that the Kansas judgment was coUusive 
and fraudulent, "the burden is upoh the défendants to prove their 
allégations by évidence that is clear, précise and indubitable." The 
question, thereiore, is whether the défendants in error hâve shown by 
"évidence that is clear, précise and indubitable," or by satisfactory 
and convincing évidence, that the Kansas judgment was obtained by 
fraud and collusion; for no less measure would b.e "suffîcient évidence." 
The learned circuit judge evidently thought that such a degree of évi- 
dence had been adduced; otherwise he could not hâve refused to 
charge the jury in accordance with the point of the plaintiff in error 
set out in the third assignment. Çertainly there was nothing in the 
record of the Kansas judgment or oï the proceedings relating thereto 
•which show or tend to show fraud and collusion between the plaintiff 
ànd the défendant therein or between any of their respective officers 
or représentatives. Oh the filing by the plaintiff in error of the péti- 
tion in the Kansas suit setting forth the instruments of indebtedness 
in question, a writ of summons duly issued April 2, 1896, to, and 
•was served April 7, 1896, on, the Kansas corporation, notifying it to 
answer such pétition by May 4, 1896. This the Kansas corporation 
oniitted to do, but, as aljready stated, was represented in court by 
George J. Barker, its attorney, June i, 1896, when the court, after ex- 
amining the merîts of the case, found that "ail the allégations in the 
plaintiff's pétition are trùe," and entered judgment accordingly, The 
pétition expressly allegëd that both of thé instruments of indebtedness 
had been executed by the Kansas corporation, and it does not appear 
that, save in the présent suit, the validity of the Kansas judgment has 
ever been dènîed or questioned. Execution on the judgment duly 
issued and the inarshal June 6, 1896, returned that "after due and dili- 
gent search I am unable to find any goods or chattels or lands and 
tènements, belonging to the within named défendant, the Western 
Farm Mortgage Tj'ust ' Company, in my district ^ upon which to levy 
to satisfy this exécution or any part thereof. I now therefore return 
the same whoUy unsâtisfied." There is a presumption of honesty and 
fair dealing in the acts of men which is not to be brushed aside by 
court or jury through rtiere suspicion or untounded surmise. The 
mère fact that no defence was made by the Kansas corporation 
through its attprney amounts to nothing. Aside from other circum- 
stances, it is indicative that the Kansas corporation had no defence to 
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the daim rather than that, having such defence, it fraudulently sup- 
pressed it. We are unable to agrée with the learned circuit judge in 
his statement that "the instruments sued on * * * indicated upon 
their faces that they were liabilities of the Colorado corporation." 
Upon their face they might hâve been liabiUties of the Kansas corpo- 
ration, on the one hand, or, on the other, of the Colorado corpora- 
tion. It is true that they purported to hâve been executed at Denver^ 
Colorado. The certificate of deposit is hea.ded: 

"Certlficate of Deposit 
The Western Farm Mortgage Trust Company. 
($4000$) 
$4,000.00-100 Denvar, Colorado, Dec. 17th, 1801.** 

And the order îs headed: 

"The Western Farm Mortgage Trust CJompany. 
($500?) 
$500.00-100 Denver, Colorado, Not. 14, ISJ)!." 

On neither of thèse instruments does the location of the office in 
Denver appear, nor that they were executed by the Colorado corpora- 
tion and not by the Kansas corporation. It is not disputed, but ad- 
mitted, that the Colorado corporation had its principal office in Denver, 
and also the Kansas corporation had its principal Colorado office in 
Denver, where it carried on business for several years ; and there was, 
as before stated an identity of name as between the two corporations. 
There was thus nothing on the face of the instruments indicating wbich 
of the two corporations executed them. The Kansas court, however, 
determined, under the circumstances already mentioned, that they had 
been executed by the Kansas corporation. It is, therefore, necessary 
in order to détermine whether the Kansas judgment was procured by 
fraud and collusion between the parties to go back of that judgment 
and the proceedings thereon, which are fair and innocent on their 
face, and ascertain whether it was based on an indebtedness of the 
Colorado corporation which by fraud and collusion was made to ap- 
pear to thè court in Kansas an indebtedness of the Kansas corpora- 
tion. One of the principal questions of fact in the case is whether the 
Becurities sued on were executed by the Colorado corporation, on the 
one hand, or, on the other, by the Kansas corporation. It appears 
that the Colorado corporation, created September i, 1891, had au- 
thority, among other things, "to buy and sell * * * the capital 
stock and good will of any other corporation"; that its charter was 
obtained at the instance of the stockholders of the Kansas corporation 
who desired to -avoid the statutory liability to which as stockholders 
in a Kansas corporation they might be subject with respect to claims 
thereafter originating against that corporation ; and that the Colorado 
corporation acquired ail the stock and âssets and assumed ail the lia- 
bilities of the Kansas corporation. The two witnesses who speak 
on the subject of the purpose for which the Colorado corporation was 
created are R. A. French and F. M. Perkins. French says : 

"The Western Farm Mortgage Trust Company, of Denver, Colorado, was 
organized at the request of the stockholderB of The Western Farm Mortgage 
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Trust CoimiMiny ôf Lawrence, Karisas, ag there was no stockholders' ilabilîty 
under the ïajir^ of Colorado. The Colorado , Company was organized about 
the flrst of Oiftpber, 1891, and ail tie asséts ot the Kansas Company o£ every 
description wàs transf erred by the Kansas Company to the Colorado Com- 
pany, the Colorado, <bompany asstinÔ&ie 'ail the debts and Uabllities of the 
Kansas Company. The stockholders Of the Kansas Company surrendered 
their certificates of stock for new certiflcates of stock In the Colorado Com- 
pany, and eertlûcates of , stock were- .Issned to thèse stockholders by the 
Colorado Company for the same arno^nt of stock held by them in the 
Kansas Company, plus 11 per cent, due' to the stockholders of the Kansas 
Company as dividends on thedr stock. ; The stockholders of the Colorado 
Company were th^ same and the business was the same and methods the 
same. The Colorado Company occupied the same offices, kept the same 
books and records and retained the sàthë employées, the only change belng 
In the organlzation, makipg the Company a Colorado organlzation Instead 
of a Kansas organlzation. The business and offices of the Company were 
removed to Colorado. • • • The Colorado Company dld not receive to 
exceed flve thousand doUaçs of the assets of the Kansas Company that 
were not pledged or encumbered and were available to meet the obligations 
assumed by the Colorado Company." 

Perkins says: 

"The main purpose was to hâve the home offices of the corporation In 
Denver, whlch was considered as a more central point for the business of 
the Company. • * • The Colorado Company purchased the assets, good 
will and property of ail klnds of the Kansas corporation and thèse assets 
were turned over to the Colorado corporation." 

He furthér states that the Colorado corporation continuée! the busi- 
ness which the Kansas corporation had been conducting and that, in 
so continuingf thé business, it did not uSe the same offices which the 
Kansas corporation had previously occupied but "took new offices in 
the Boston building, in Denver." Prench states that the Colorado 
corporation dccupied the same offices used by the Kansas corporation. 
Perkins states that the Colorado corporation in continuing the busi- 
ness which the Kansas corporation had been conducting used différent 
offices. Both of thèse allégations may well be true. French does not 
allège that after the Karisas corporation had entirely ceased business 
it occupied with tlie Colorado corporation the same offices. Nor did 
Perkins State at what tiine the Colorado corporation moved its offices 
to the Boston building. Hé states that the Kansas corporation be- 
fore it suspended business had an office in Denver "f.or about two years 
or two years and a half," ànd that it took some time to complète the 
tfansfer ffom the Kansas corporation to the Colorado corporation, — 
"perhaps a month or two." French does not state that immediately or 
îortjiwith on the brganization of the Colorado corporation the assets 
or liabilities of the Kangâs corporatiori were transferred to or assumed 
by it. We havé discovered, po satisfactory évidence that the two cor- 
porations did not occupy the same offices until after the transfer from 
the Kansaé Corporation to the Colorado corporation had been fully 
completed. The evideijc^jàn^the contrary strongly points to the fact 
that tliiy same offices lyerç lised by both corporations until after the 
transfer had been madé. With respect to the précise date when the 
Kansas corporation fully completed such transfer the évidence is by 
np raeans conclusive. Perkins states that he was a director of the 
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Kansas corporation from ihe time pf its organization in 1887 until it 
"sold out to the Colorado Company, about the first of October, 1891" ; 
that the transfer was made in "the fall of 1891 at the time of the 
organization of the Colorado Company" ; and that it took "perhaps 
a month or two" to complète the transfer. Perkins so testified Octo- 
ber 31, 1898, which was nearly seven years after the exécution of the 
instruments sued on, and this évidence, standing alone and given so 
long after the transaction to which it relates, is not, in our opinion, 
of much weight in determining the question whether the instruments 
sued on were or were not executed in the offices jointly occupied by 
the two corporations. It is contended by the défendants in error that 
the Kansas corporation did not and could not hâve executed such in- 
struments because it had theretofore suspended business. It is true 
that Perkins, and he alone, states that the Kansas corporation did 
no business after its asséts were turned over to the Colorado corpora- 
tion "any further than that was necessary to make the proper trans- 
fers." But it is clear that the mère suspension of the business of a 
corporation, without dissolution, dœs not destroy it as a légal entity 
capable of resuming business, and it does not appear how much or 
what proportion of the shares of stock of the Kansas corporation had 
been transferred to the Colorado corporation or its shareholders prior 
to the time of the exécution of the instruments of indebtedness. It 
does not appear that at that time the Kansas corporation was inca- 
pable of contracting an indebtedness. But it is contended that Perkins 
who executed both instruments as secretary, signed them as secretary 
of the Colorado corporation and not as secretary of the Kansas corpo- 
ration; because, as alleged, he was at that time secretary of the 
former but not of the latter corporation; and that therefore, the in- 
debtedness represented by the instruments must hâve been the indebt- 
edness of the Colorado corporation and not of the Kansas corporation. 
But the évidence, including ail inferences fairly to be drawn from it, 
does not sustain such contention. As before stated, the date of the 
certifîcate was December 17, 1891, and that of the order November 14, 
1891. Perkins, though a witness and the person who signed as secre- 
tary both instruments, nowhere states that they did not represent in- 
debtedness of the Kansas corporation, nor that they or either of them 
represented indebtedness of the Colorado corporation. He was in a 
position to know, and the burden of establishing fraud and collusion 
rested on the défendants in error. Further he nowhere states that he 
signed the instruments as secretary of the Colorado corporation, nor 
that he was secretary of that corporation at the time of their exécu- 
tion, or that he was ever secretary of that corporation. On the con- 
trary it clearly appears from his own statements that he was secre- 
tary of the Kansas corporation at that time. A portion of his testi-iii 
mony is as follows : 

"Q. What position did you bold in the Kansas Company, and during what 
period? A. I was director ail the time from its organization In 1887, until 
the Kansas Ctompany sold out to the Colorado Company, about the flrst of 
October, 1801. I held the office of Vice Président part of the time and Secre- 
tary part of the time. 
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Q, Were jOu Seçretary of tie Ka*nsas corporation In 1891? A. I waa. 

Q. Who Was thé offleer that had ta elilirge thls matter of sending out new 
eertiflcatps ta the Cojorado Company £^pd receivtag the old certlflcates in the 
Kansas Company î A. That wâs ta charge of the Secretary. 

Q. And you were the Secretary at that tlmeï A. l'es, sir. • * • 

Q. Dld y<?u jfchow George W. Supplée ta hls llfetlme? A. I did. 

Q. Do yoîi Know whether he was a stockholder ta The Western Farm 
Mortgage Trust Company of Lawrence, Kansas? A, Yes; my recollection 
Is that he was. , 

Q. Dld you know Mr. George W. Supplée personally? A. I dld. 

Q. I wlll ask you. to state whether the stock ledger of the Western Farm 
Mortgage -Trufet Gottrpany of Lawrence, Kansas, was ta your custody while 
you were Secretary of that companyî A. It was. 

Q. Were you acqualnted wlth the manner ta which that book was kept 
and ta whlch accounts were kept by the company wlth Its stockholders in 
that book? A. ï was. • ♦ • 

Q. If oh thé left-hand side, or crédit side, of the account of George W. 
Supplée ta the stock ledger of the Western Farm Mortgage Trust Company, 
of Lawrence, Kansas, there is the entry, 'December I8th, 1891,' can you ex- 
plaln, from your knowledge of the way thls book was kept, the slgniflcance 
of that entry? A. I can. 

Q. What was the Slgniflcance of that entry? A. It shows the date of the 
retum of the çertlfleate for catocellation. * • * 

Q. Who had charge of the stock ledger of the Kansas Company under 
your gênerai çontrolî A. Warren Wood." 

The uncontrâdicted évidence of Perkins thus shows that he was 
secretary of the Kansas cofpdration until December i8, 1891, or there- 
after, covering the period dùfing which the two instruments sued on 
were executed; and it clearly àppeâfs from the documentary and oral 
évidence that the fifty shares of stock of that corporation theretofore 
held by George W. Supplée wçré not feurrendered until after the instru- 
ments had been executed, nàmely; December 18, 1891. Now what 
was the position of George J. 'Barker, who represented the Kansas 
corporation in the Kansas suit? Me was one of the promoters, incor- 
porators and directors of the Colorado corporation and had also 
been one of the promoters, incôrpoifators and directors of the Kansas 
corporation. It does not appèàr when his stock in the Kansas corpo- 
ration was surrendered for stock iii the Colorado corporation. He is 
accused'of fraud and collusion with the plaintiff in error in procuring 
the Kansas judgment, involving a violation of trust and of lus obliga- 
tions as a swom officér of the court. From his position it may fairly 
be assumed that hè knew whether the indebtedness sued for was that 
of the Colorado corporation, on the one hand, or, on the other, of the 
Kansas corporation. He tréated it as the indebtedness of the latter 
corporation. If his stock in that corporation had not been surren- 
dered for stock iii the Colorado corporation, and if it be assumed 
''V- an âssumption which, in our opinion, cannot fairly be indulged 
in — that he was a dishonest man, it is difïîcult to perceive what mo- 
tive he could hâve had in fraudulently procuring a judgment upon 
which he might hâve been subjected to the statutory liability under 
the laws of Kansas. But what is there in the case to justify any 
finding of fraud against hîmi? There is a primary presumption of 
honesty and fair dealing on his part. And that presumption should 
be respected unless it has been overcome by clear and satisfactory 
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évidence of fraud. But the only ground on which fraud might pos- 
sibly be predicated is that he knew or had reason to believe that 
the indebtedness on which the Kansas judgment was rendered was 
not the indebtedness of the Kansas coqjoration, but of the Colo- 
rado corporation. The facts previously adverted to, however, utterly 
négative ail idea that it has been established by "évidence that is clear, 
précise and indubitable" that the instruments sued on did not represent 
indebtedness of the Kansas corporation. It might with equal reason 
be contended that French, the acting secretary of the Kansas corpora- 
tion, upon whom service of the writ of summons in the Kansas case 
was made, was guilty of fraud and collusion in not promptly informing 
that corporation that suit had been brought against it for an indebted- 
ness it did not owe; thus disregarding the presumption of honesty 
and fair dealing on the part of both French and Barker. We cannot 
go to this length, even if it was unnecessary to show fraud on the 
part of the plaintiff in error. But to defeat the plaintifif in error it was 
necessary to show collusive fraud between Barker and the former. 
Fraud on the part of Barker would not hâve been sufïîcient. It was 
necessary to show collusive fraud on the part of the plaintif! in error 
by clear and satisfactory évidence. We do not agrée with the learned 
circuit judge when he says : 

"There was évidence to justify a finding that both the plaintiff in the 
suit against the Kansas corporation and the attomey who appeared for the 
Kansas corporation and suiîered judgment to go by default against it 
knew ail the faets. It is difflcult to understand how that judgment could 
hâve been suffered and taken In good faith to the Kansas corporation and 
its stockholders. At any rate, the jury hâve fouud, I think upon suflaclent 
évidence, that the défense which existed was collusively and fraudulently 
suppressed." 

On careful examination of the évidence we hâve failed to discover a 
scintilla of proof of fraud on the part of the plaintifï in error. Both 
the Kansas corporation and the Colorado corporation had been en- 
gaged in business in Denver. Both of them had occupied the same 
offices. Both of them had precisely the same name. The authorized 
capital stock of each of them was $3,000,000, divided into the same 
number of shares. It does not appear that the plaintifï in error prior 
to the exécution of the instruments of indebtedness ever had directly 
or indirectly any business with either of the corporations, or knew 
that two corporations existed with the same name, the same capital 
stock, the same officers, and engaged in the same business. It is 
quite possible or probable, in view of the fact that the Kansas corpo- 
ration had been carrying on business in Denver for "about two years 
or two years and a half before it suspended, the plaintifï in error may 
hâve known of its existence and had business with it. The instru- 
ments sued on were signed by Perkins as secretary of "The Western 
Farm Mortgage Trust Company," and although the burden rested on 
the défendants in error to satisfactorily establish fraud on the part of 
the plaintifï in error, there is absolutely no évidence showing or tend- 
ing to show that the plaintifï in error did not take the instruments with 
the knowledge or belief that they represented indebtedness of the 
Kansas corporation. Nor is there any évidence tending to show any 
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f raud oH the part of the plaintiff în error or any of its officers or repre- 
s'entàtïyèé in the proceedings in the Kansas suit. Fraud must be 
shown by prpof and cannot be established by mère surmise in opposi- 
tion to the preëumption of honesty and fair dealing. We are satis- 
fied that there was no évidence which should hâve been sûbmitted to 
the jury on thé question of fraud and collusion, and that there was 
error on the part of the court below in refusing to charge the jury as 
requested in the second point of the plaintifif in error. The third as- 
signment of error embodying that point is sustained. It is unneces- 
sary to consider questions raised by other assignments of error. 

The judgment below is reversed, with directions that the plaintiff in 
error be accorded a new trial. 

GRAY, Circuit Judgè (dissenting). I am compelled to dissent from 
the fpajority of the court in this case. I think the court below was 
justilied in submitting to the jury the question in the form in which it 
did. Its language was as follows : 

"Was the Indebtedness which was the foundatlon of that suit represented 
by the four thousand dollars certiflcate of deposit of December 17, 1891, 
dated at'Denver, Colorado, and the draft for flve hundred dollars, dated at 
D.enver, Colorado, November 14, 1881, and accepted by the Western Farm 
Mortgage Trust Company, by F. M. Perklns, secretary, the Indebtedness of 
the Kansas corporation, or was it the Indebtedness of the Colorado corpora- 
tion? What does the évidence in this case show? ïhat is a question for 
■^ your détermination, and you wiU détermine it upon a considération of the 
évidence in the case. ïf you flnd from the évidence that that indebtedness 
was the Indebtedness of the Kansas corporation, your verdict should be 
for the plaintiff, beeause, if it was the Indebtedness of the Kansas corpora- 
tion, that judgment was rlght. But if you flnd from the évidence that that 
Indebtedness was In fact the indebtedness of the Colorado corporation, and 
that the Kansas judgment against the Kansas corporation was obtained by 
fraud and collusion between the plaintiff bank and Barker, who represented 
the Kansas corporation, your verdict should be for the défendants." 

Whether the judgment against the Kansas corporation was pro- 
cùred by fraud and collusion betWeen the plaintiff and défendant 
in that judgment. was thus properly made to dépend largely upon 
the question stibmitted to the jury, as to whether the indebted- 
ness was the indebtedness of the Kansas corporation, or not. If it 
were, then, as the court told the jury, their verdict should be for the 
plaintiff. If it were not, the fact that it was not, was most strongly 
evi^ential as tô such fraud and collusion, as would invalidate the judg- 
ment upon which the suit now before us was brought. 

The State of the case upon the testimony was peculiar. The Kansas 
corporation ârid the CoIoradO' corporation had precisely the same cor- 
porate name. They both had offices in Denver, Colp. It is in évi- 
dence, hôwever, that the Colorado corporation had been formed Sep- 
tember ij 1891, and that immediately thereafter, the Kansas corpora- 
tion transferred to it ail its business and assets, the Colorado corpo- 
ration assuming ail the debts and liabilities of the assignor. There 
was also testimony, that was not directly contradicated, that no busi- 
ness was donc by the Kansas corporation after the formation of the 
Colorado corporation and the transfer to it of the assets of the former. 
No reason bas been suggested why the Kansas corporation should 
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have received the deposît for which it issued its certificate, two months 
after it had gone out of business. Presumably upon the évidence, 
the Colorado corporation was the one which should have received the 
deposit and given the certificate therefor at the time at which it was 
dated. No testimony was introduced to rebut this presumption. 
Perkins, who signed the certificate of deposit, had been an officer in 
both corporations ; so aiso was French. Both were examined in be- 
half of the plaintiff, but no question was put to them as to the regu- 
larity of this transaction. They did not testify, nor were they spe- 
cifically interrogated, as to which corporation received the deposit 
and gave the certificate, a fact pecuharly within their knowledge. This 
was a matter, also, that should have been peculiarly within the knowl- 
edge of the plaintiff bank, or the bank from which it received the nego- 
tiable paper in suit. No testimony by the officers of either was offered 
on this point. Barker, who was counsel for the défendant in the 
Kansas suit, was a promoter and director of the Colorado corpora- 
tion. The judgment was by default, and recited that Barker, counsel 
for the défendant, was présent, interposing no demurrer, plea or an- 
swer. There is no suggestion that any testimony was presented to 
the court, other than the papers sued upon, which bore the name of 
the Kansas corporation, the suit being in a Kansas court. No other 
proof of the identity of the corporation would, in the natural course 
of things, have been required, counsel for said corporation being prés- 
ent and silent. The character of this judgment, while by no means 
conclusive, is not without weight, when taken in connection with the 
other évidence adduced in the case now before us. 

On the whole case, a state of things was shown so suspicions, as 
to require explanation on the part of the plaintifï. The rule as to bur- 
den of proof, does not forbid this requirement. The absence of ex- 
planatory testimony on its part, tended strongly to confirm such suspi- 
cions. 

It is admitted that the court below properly charged the jury as to 
the burden of proof, and as to the necessity of showing fraud and 
collusion between plaintiff and défendant in procuring the judgment in 
the Kansas suit. 

I do not think the court below could have done otherwise than sub- 
mit the question, as it did, to the jury, and am of opinion, therefore, 
that its judgment should be affirmed. 



AMERICAN STEEL BARGE CO. v. CHESAPEAKE & O. COAL 
AGENCÏ CO. 

(Circuit Court of Appeals, First Circuit Aprll 16, 1902.) 

No. 391. 

1. Shipping — Time Charter — Réservation op Lien on Sdbfreight. 

A provision of a charter party tliat "tlie owners sliall have a lien on 
ail * * * , subfreight for charter money due under this charter" 
eannot be applied, as against a cargo owner other than the charterer, 
beyond the amount of freight stipula ted in the bill of lading; but to 
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;j9^çh eitpatjt Is valld ajid enforceable; as creatlng an admiralty lien 
éii'tiié frèlght, even where the charter is à démise of the i5hlp. 

a samb.' '"' 

It la compétent for a tlme charterer, by a provision In the charter, 
: whether it Is or is not a démise of the'vessel, to pledge the freight to 
be eamed by her durlng the teirm to secure th£ payment of the charter 
hlrfe; and such a provision glves the owner an équitable lien in ad- 
miràlty, as of the date of the charter, on any freight subsequently stipu- 
lâtes to be pald under a bill of ladlng, and subrogates hlm to the lien 
of thé charterer for the freight, and to the remédies of the charterer to 
enforce Its paynient 
8. Samb— pROCBBDiNQ TO Enpobce Lien— Arrbst of Cahqo. 

The proper feboceeding by a shipowner to enforce the lien glven by 
such charter provision is by a llbel, In conformity to admiralty rule 38, 
agaînst the subfrelght alone, wlth process requirlng the holder of the 
bill of ladlng or ovraer of the cargo to brlng the amount of the freight 
Into cpurt. If not so brought in, a summary process may Issue against 
the owner of the cargo, or against the cargo. A proceedlng against the 
cargo is not justlfled Until after an order to pay in the freight; but, If 
a warrant of arrest bas prematurely issued, and it is afterward aseer- 
tain^d : that there Is a contest which would probably hâve ultlmately 
resulted in its Issuance, the arrçst wlU be retained, and compensation 
màde in costs for the fact that It was prématuré. 
4. Bame— Patment dp Fbbight to Chaeterbr. 

A cargo owner, who, on the IsSnance to it of a bill of ladlng, pald 
to the charterer a portion of thei freight, in good falth, is protected In 
such payment as against a lien on subfrelght reserved by the shipowner 
in the charter, of whlch the shlpper had no knowledge or notice. 
6. Samb— pRiORiTT as betwben Lien and Right of Set-Ofp. 

A lien on subfrelghts reserved by a Shipowner in a tlme charter will 
be glven préférence ■ over a gênerai right of set-oft exlstlng in favor 
of a cargo owner against the charterer, especlally where, so far as ap- 
pears, hls lien, whiçh relates back to the date of the charter, is prior to 
the charterer's indebtedness to the cargo owner. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

For opinion below, see 107 Fed. 964. 

Frédéric Dodge, for appellant. 
Joseph B. Warner, for appelleè. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This appeal will be found not to con- 
cern the cargo of coal, as the title of the case would indicate, but 
the freight thereon. 

The steamer City of Everett, belonging to the American Steel 
Barge; Company, the Ijbelant, was chartered by it, under a time 
charter, on March i, 1898, to.thç Atlantic Transportation Company; 
the charter money being payable in monthly installments in advance. 
The contrèversy how existing arose over the ihstallment due on 
December 5, 1898, which remains unpaid. At or about that time 
the Atlantic Transportation Company became insolvent and went 
into the hands of a receivéri and has since so remained. The char- 
ter, barring its formai parts, is given at length in the opinion of 
the learnéd judge of the district court. That opinion discusses very 
fully the question whether its légal efifect is merely a chartering of 
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tfie entire space of the steamer, or a proper démise, and the same 
question has been argued before us at great length. The libel al- 
lèges that the owners "let" the steamer to the charterers, which, 
in a libel, or in other judicial pleading, can be properly construed 
only as a démise. If it were important to the case, we would hâve 
no question that the libel properly construed the charter in this 
respect. 

Whether or not the charter operated as a démise, the master 
was, for ail the purposes of this case, the agent of the charterer. 
This is particularly emphasized by the fact that the charter closed a 
provision thât the master should be under the orders and direction 
of the charterer, as foUows: 

"And the charterer hereby agrées to Jndemnif y the owners from ail con- 
séquences ând llabilltles that may arlse from the captain signlng bills of 
lading, or not otherwlse complylng wlth the same." 

Indeed, the libel allèges, and it is not controverted, that the bill 
of lading covering the cargo in question was signed by the master 
"by the direction of said charterer or its agents." There can be no 
question that, so far as the controversy before us is concerned, the 
master was the agent of the charterer, and the bill of lading of the 
cargo in question was given by him as such agent. 

The case turns on the following expression in the charter : "That 
the owners [meaning the owners of the vessel] shall hâve a lien 
upon ail cargoes and ail subfreight for charter money due under 
this charter," In Baumwoll Manufactur von Cari Scheibler v., Fur- 
ness [1893] App. Cas. 8, Lord Chancellor Herschell spoke of this 
clause as one "which is a provision as between charterer and ship- 
owner," apparently having in mind in that connection the case where 
only a ship's space is chartered. Neither the origin nor the history 
of the clause on which this case turns can be clearly traced. The 
learned judge of the district court suggested that it was framed 
when charterers intended ordinarily to freight ships with their own 
property; but itàs to be noted, however, in this connection, that it 
attempts to give a lien on cargo, and also a lien on subfreights. 
The former (that is, on the cargo) was originally regarded as exist- 
ing merely at common law. It has been largely so discussed in the 
case at bar. It is now held that the relation of the vessel to the 
cargo does not create a merely common-law lien, but an admiralty 
lien, good until it is either expressly or impliedly waived. This 
was explained by us in Wellman v. Morse, 22 C. C. A. 318, 76 Fed. 
573. Nevertheless it may be that it was because of the old im- 
pression that the lien for freight arises at common law, and so dé- 
pends on possession, that, so far as this clause gave a lien on the 
cargo, it was thought by some applicable only to a charter for space, 
or to cases where the charterer owns the cargo. That, however, 
it was not framed simply with référence to furnishing a lien on a 
cargo belonging to a charterer, seems to follow from Paul v. Birch, 
2 Atk. 621, where, as early as 1743, it was held sufïicient to bind 
to the ovraer of the ship a cargo in which the charterer had no 
interest. * 
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.,,Beariiig in mind, however, that the clause giyes a lien on sub- 
ff eight^^ as well as a lien on càrgp, it will be fouhd that we are re- 
lie"jîe<i on this appeal, ^rom any .investigation of the rules of the 
commop iaw with referepce t,9[ ■ liens, so extensively argued before 
us, or frpiji any investigation, joif the nature of liens for freight, 
furthçr than refefjring to Wellm^n y. Morse, as we hâve donc. We 
must'âlso add that, whatever obscurity attends the origin and hisr 
tpry ,of the clause in; question, there is none ■ in ; that portion of it 
which relates tp, subfreights, àiid no difficulty in its application to 
the case at bar, whatever the çhar^cter of the charter in question. 

It is certain, however, that this clause cannpt be applied, as 
against the cargo owner, beyond the amount of fr«ight stipulated 
in the bill of lading. We understand that this is conceded by the 
libelant; but, in ahy ëyent, t;he ^ji:Hie is fuUy estâblished by Scrutton 
on Charter Parties ànd Bills of jÙàding (4th Éd.) at pages 285 and 
286, and by the décisions cited in the note thereto, as well as by 
many other cases not therè cit'edj''among which are Paul v. Birch, 
ubi supra; Shand v< Sandèrson, 4 Hurl. & N. 381; and Gilkison 
V. Middléton, 2 C. B.' (N. S.) 134. Paul v. Birch is very badly re- 
ported, as is well said in Carv. Car. by Sea (3d Ed.) 774. It was, 
however, carefuUy expkined in Abb; Shipp. (^th Eng. Ed.; the 
last édition, revised by Lord Tëriterden), at page 171, and is there 
showh to be clear on this point. 

Inasmuch as thé clause in question is clear so far as relates to 
subfreights, and can receive to that ' extent fuU eflfect without diffi- 
culty, Jio légal tribunal is authOfizled to strike it out of this charter, 
even though it was primarily intended for use in one which did 
not démise the ship. It is true that in ail the English cases which 
we hâve found, including especially those cited in the note to page 
286 of Scruttpn's Charter Parties and Bills of Lading, the charter 
vk^as to load the vessel, which, of course, is only a contract for space; 
yet Leggett's Charter Parties (1894) 530, lays down a broad rule, 
that it never seems to hâve been disputed that a shipownef'-ean 
hold thegpods to the extent of the bill pf lading freight, and that, 
"Wherë the vessel has been put up by the chartêrer as a gênerai 
ship, the same rule holds good." While probably this must be 
qualified with référence to the shipowner who has demised a slii^, 
so faf as holdings the goods by a common-laW possessory lien is 
concemed, it need not be qualified where he has been given by 
the chartêrer an intereist in the bill pf lading freight, thus carrying 
the incideiltal admiralty right tO pUrsue thé goods for that freight 
in the cvent it remains unpaid. '' ' 

Strictly speaking, the charter motiey of a ship chartered on time 
is not freight. Yet it is such in common parlance, and also such 
in the lawof: Insurance, This fact is sufficiently explained in Abb. 
Merch. Ships (i4th Ed.) 662, 663. Therefore it cannot reasoilably 
be questioned that "subfreights," which is an expression in com- 
mon use and easily underStood, embracés ail frèights which a char- 
têrer stipulâtes to receive fpr the carriage of goods, whether he 
takes the ship by démise or otherwise. It follows that we must 
hold that the parties to this charter intended to bind tb the owner 
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ôî tlie vessel the freight, under this bill of lading. We need not 
trouble ourselves on the question whether there was any intention 
to pledge the cargo, or whether the cargo could be pledged directly, 
because the freight is the principal thing, and it is sufficient for ail 
the purposes of the clause in question that the cargo is held in- 
cidentally to secure its payment. In determining whether, on this 
libel, the intention of the parties to pledge the freight can be prac- 
tically worked oiit, we are to remember that it is the clear law 
that admiralty proceeds on équitable principles, regardless even of 
many pecuHarities which control the chancerv courts. O'Brien v. 
Miller, 168 U. S. 287, 297, 18 Sup. Ct. 140, '42 h. Ed. 469; The 
Iris, 40 C. C. A. 301, 100 Fed. 104, 1 14. Inasmuch as the questions 
involved in this appeal relate both tb the right and the method of 
procédure, we may as well observe hère that it is thoroughly under- 
stood that the équitable rules of the admiralty apply to each. 

Even at çommon law it has long been settled that the owner of a 
vessel can sell or pledge the future freights to be earned by virtue 
of an enterprise which she has entered on, although in an inchoate 
condition. The text writers are to this effect, and also the courts. 
Leslie V. Guthrie, i Bing. N. C. 697, explaining in this respect the 
earlier case of Robinson v. Macdonnell, 5 Maule & S. 228. The 
rule is, of course, so settled in equity. Lindsay v. Gibbs, 22 Beav. 
522, 528. It must be even more freely admitted in admiralty, which 
proceeds on broad équitable principles, as we hâve already stated. 
It requires no line of argumentation to demonstrate that this rule 
reaches the relations of the owner to the charterer, whether the 
charterer enters into the possession of the vessel or not. In the 
présent case, if the charterer did not enter into possession, the clause 
in question merely reafïirmed a lien which the owner already had, 
even at common law. If the charterer entered into possession of 
the vessel, he stood as owner, and could, as such, pledge inchoate 
freights. His charter was, moreover, in this particular, a qualified 
one, and his title to ail freights accruing thereunder necessarily 
qualified as of the date of the charter, and in this respect precisely 
analogous in principle to one who obtains a qualified title to a 
chattel. Applying either of thèse lines of reasohing, the rights of 
the owner of the vessel under the clause in question reverted to the 
date of the exécution of the charter, and did not accrue as of the 
date of the giving of the bill of lading, as now supposed by the 
owner of the cargo. 

As, therefore, on the broad rules of the admiralty, the owner of 
the vessel had a lien on this freight, which accrued as of the date 
of the charter, he stood, in the eyes of the admiralty, which re- 
quires no formai instrument, with ail the rights of an assignée under 
a deed of assignment. In the admiralty, his position and rights 
are exactly those of the holder of a bottomry bond of both ship 
and freight, who may, if his bond comes due, discharge the cargo 
from the lien therefor by receipt of the freight (Benson v. Chapman, 
2 H. L. Cas. 696, 721), or may proceed in his own name in admiralty 
against the freight for the collection thereof, as was explained, under 
115 F.-^3 
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very spécial circûïiîstances, in Place v. Potts, 5 H. L,. Cas. 383. 
Scrutton, Cliartçr Parties (4th Ed.) 275, 277. 

The prpper remèdy in admiralty, which does not hâve the strict 
regard ,to parties which is had by the chancery courts, is a libel, in 
the na.me of the party holding the bottomry bond, or other lien 
on îreight, against thé'freight. It is not necessary to make party 
to the proceeding the assigner, or. whomsoever has the remaining 
bénéficiai intèfest in thé freight, as is required in equity, for the 
reason that the admiralty has no strict rules as to parties, and be- 
cause, also, the proceeding being iii rem, ail the world are parties 
thereto. In accordance with admiralty rule 38, which only réitér- 
âtes the uniform and andent practice of the admiralty, the appro- 
priate prim^i-y proces$ is a monition to the holder of the bill of 
lading, or bwnepof the cargo, requiring bim to pay the freight into 
the registry pf the court. It is of interest to refer to the earlier 
stages of Place v. Potts, 8 Exch. 705, 707, as pointing eut fuUy 
the method of proceeding. In yiew of thèse observations, the libel- 
ant correctly states the case •w'tiék he argues that the lien asserted 
is primarily the lien rçs^ryed on the çub freight, and that it is not a 
lien on the cargo sirriply as cargiî, but, on it as representing the 
bill-of-lading freight, and ag'bound to the vessel therefor. The ob- 
scurity of the case has côme mainly, if not entirely, from the fact 
that the proceedings îii the district court apparently followed the 
terms of the charter, and claimed, not merely a lien on the sub- 
freight, with a, Ken incidental thereto on the cargo, but directly a 
lien on both freight and cargo. The proper proceeding would hâve 
beén to file a libel against the subfreight alone, naming the party 
charged with the possçssipn thereof, who in this case was the holder 
of the bill of lading, or the owner of the cargo, and asking process 
requiring him to briiig into court what would be due from him on 
discharge of the vessel, àll as provided in admiralty rule 38. Then, 
if the freight according to the biH oi lading had not been brought 
into court, or sufRcient caUSe shpwn tp the contrary, summary pro- 
cess would hâve issuedop a supplemental libel or pétition against 
the holder pf the bill of lading, or against the cargo if the lien for 
freight had not bèen Ipsï. At the proper time, and under the proper 
circumstances, a libelant holding a lien on subfreight becomes sub- 
rogated to ail the remédies of the charterer, which includes a pro- 
ceeding in personam against the holder of the bill of lading, or 
against the cargo in the event the lien for freight has not been 
lost; but also, like the charterer, he could not properly institute 
this proceeding until tbere had been default in payment of the 
freight, unless under very peculiar circumstances, which do not arise 
in the case at bar. 

AU expressions, if any such there be, that any party, whether the 
holder of bottomry, or a seaman, or a formai assignée, or other 
lienor, having a right to proceed against freight, may properly at 
once libel the cargo therefor, must be considered with regard to 
the circumstances of the particular case. One of the leading au- 
thoritiés reliéd on by the libelant, and understood by him to be cited 
to this effect in Williams & B. Adm. Prac. (2d Ed^) 251, is The 
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Lady Durham, 3 Hagg. Adm. 196, 200, where the rule is laid down 
exactly to the contrary. Sir John Nicholl there starts with the 
proposition that a mariner has, of course, a lien for his wages on 
freight, if earned ; but he states that he has "no lien on the cargo 
as cargo," and that "his lien is upon the ship, and on the freight 
as appartenant to the ship." He adds that, "so far as the cargo 
is subject to freight, he may attach it as security for the freight 
that may be due," but he does not say when he may attach it. The 
next citation in Williams & Bruce is The Victor, Lush. 72. The 
real question which Dr. Lushington considered in that case vvas 
whether the cargo was holden with the vessel for damages in col- 
lision. It is true that the cargo was arrested, and was stated to 
hâve been arrested for freight; but, its owner having paid in the 
freight to the account of the court, Dr. Lushington pronounced for 
the release of the cargo, with costs and damages. So the gênerai 
expressions of Dr. Lushington in The Léo, 6 Law T. (N. S.) 58, 
to the efïect that the cargo may be arrested under like circum- 
stances, were aside from the real question in the case, were purely 
incidental, and were not the resuit of any proposition brought be- 
fore him by the parties. In The RoecHfif, L. R. 2 Adm. & Ecc. 
363, Sir Robert Phillimore merely held that, on a motion for the 
release of a cargo aboard a vessel which had been attached in a 
case of collision, the cargo and vessel belonging to the same owner, 
the freight must be paid into court before the cargo could be dis- 
charged. The only question there was whether, inasmuch as the 
ship and cargo belonged to the same person, there could be any 
freight which, as freight, was liable to the injured vessel. No ques- 
tion arose as to the order of proceeding against the cargo. The 
decree as to payment of freight was strictly analogous to a decree 
which, under like circumstances, an admiralty court would prudently 
make with référence to freight due from cargo under a bill of lad- 
ing, to the efïect that, after the cargo was unladen, and before the 
lien was lost, the freight be paid into court. But it is not worth 
while to examine further the cases cited in Williams & Bruce, be- 
cause it is clear that the référence to the text made by the libelant 
cannot be understood as understood by it; and, if it could be so 
understood, it would be, in our admiralty courts, superseded by 
admiralty rule 38, which does not justify any proceeding against 
the cargo, under circumstances like those on this appeal, until after 
an order to pay in the freight, unless in peculiar cases. A suitable 
précèdent for proceeding against freight by one holding a lien there- 
on is found in Ben. Adm. (2d Ed.) 556. This conforms in ail re- 
spects to the observations which we hâve made. 

But on the whole, the question involved in this branch of the case 
is merely one of the order of procédure, and it could afïect only the 
costs. Under the broad rules of admiralty, if a warrant of arrest 
issues prematurely, and it is afterwards ascertained that there is in 
fact a contest which would probably hâve ultimately resulted in its 
issue, the arrest will be retained. and the fact that it is prématuré 
compensated for in costs. Moreover, on this appeal the cargo was 
not, in fact, arrested; but, on a warrant for arrest issuing, bail was 
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given. Prior to fhe giving of the bail, the parties filed a stipulation 
by virtue oî which the libelant agreed to limit its claim against the 
carg© to the freight earned thereon. Further, bail was given only for 
the agrèçd value of the freight. It is true that the stipulation was 
without çrejudice to the défense that there was no' lien on the cargo ; 
but, in vrtew of the principles which we hâve stated, this was imma- 
terial. We hâve shown thiat, even if the practical resuit of the pro- 
ceedings on the libel had been to attach the cargo, it would not hâve 
afïected the case, except on the question of costs ; and the fact is that 
the practical resuit is in efïect the same as though the freight had been 
brought into court by the owner oî the cargo, and afterwards paid 
out agaîn on stipulation. As admiralty looks mainly to practical re- 
sults, we would not hâve considered this branch of the case so fuUy, 
except for the fact that it seems to hâve become confused with the 
merits, to which, indeed, it bas no relation whatever. The merits in- 
volve the simple and clear proposition which we hâve fully explained, 
— ^that the ' owner of the vessel was entitled to proceed against ail 
subfreights, including that now in question, by virtue oî the lien there- 
on given hiin in the charter. 

This brings us to the only difficult propositions in the case. The 
answer, as amended, allèges that on December 30, 1898, which was 
the date of the bill of lading, the owner of the cargo, in whose interest 
the bill of lading was held, paid the master, on account of the freight 
to become due, $201.64, in ôrder to provide money for trimming 
charges, and also oh the same day, on account of freight, the further 
sum of $i,5ôo. It further allèges that both payments were made in 
good faith, and that àt the time the payments were made the owner 
of the cargo hàd no knowledge as to the ownership of the vessel. 
Thèse facts are not disputed, and, indeed, it cannot be denied that 
the ownèr ôî the cargo had not at that time been advised that the 
owner of the vessel had reserved in the charter arty lien on the sub- 
freight. Probably a knowledge of thèse facts would not hâve affected 
the prbpiriety bf the payment of the $201.64 required by the vessel to 
enable hier to get out oî poit with her cargo ; and the absence of that 
knowledge protected the holder of the bill of lading in the payment of 
the $1,500, on rules so well settled and so universally known that 
it would be a waste of words to discuss that particular proposition. 
We will, hbWever, refer tb The Karnak, L. R, 2 P. C. 505, clearly 
assertirig it. The earlier case of The Salacia, L,ush. 578, held, per- 
hàps, otherwise; but, of coûrSé, the décision of the privy council in 
The Kàmak must be actepted as the last statement of the law in Eng- 
land. It is so accepted in Abb. Merch. Ships (i4th Ed.) 209. There- 
fore, so far as the two items of $201.64 and $1,500 are concerned, they 
must be àllOwed to the claimant of the cargo as against the freight 
reserved în the bill of lading. 

By amendment to the answer, made several weeks after the original 
was filed, the claimant of the cargos who is its owner, allèges that 
on or before December 30, 1898, the charterer (that is to say, the cor- 
poration known as the Atlantic Transportation Company) was in- 
debted to the claimant in a sura largely exceeding the freight in ques- 
tion; that the Atlantic Transportation Company became insolvent 



AMEEICAN S. BARGE CO. V. CHESAPKAKB & 0. COAL AGENCÏ CO. 677 

before the filing of the libel, so that a receiver of its assets was ap- 
pointed by the decreeS of the courts of several states ; that said re- 
ceiver is still in charge of its assets; and that thereîore the claimant 
was unable to obtain payment. It is not stated precisely which way 
the balance would stand on an accounting of ail matters between 
the claimant and the Atlantic Transportation Company, but the case 
has corne to us on the assumption that it would be in favor of the 
former, and that such is the fact is not questioned. Neither does it 
appear how long before December 30, 1898, the debt in question 
accrued. There is nothing to show that it existed on March i, 1898, 
when the charter before us was made. If such were the fact, inasmuch 
as the claimant of the cargo demands a set-ofï, the burden rests on 
it to show it. As the record stands, we are not justified in iînding 
that the indebtedness to the claimant existed on March i, 1898. 

This brings us to the question whether the claàaant of the cargo 
is entitled to a gênerai set-ofï against this freight, notwithstanding 
the libelant's lien. We hâve shpwn that the owner of the cargo was 
entitled to look to the charterer as the party with whom it was dealing 
with référence to the cargo and the freight thereon. Moreover, the 
rule, of course, is well settled that, inasmuch as the Atlantic Trans- 
portation Company has gone into judicial administration as insolvent, 
ail set-ofifs are to be allowed, so far as can be donc with due regard 
to the equities of strangers. Hutchinson v. Le Roy, 113 Fed. 202, 
decided by us in January, 1902. Neither can it be questioned that, 
as an ordinary rule, every assignée of a chose in action not in its 
nature negotiable takes it subject to ail equities, including, of course, 
the rights of set-ofï existing between the original parties. Many au- 
thorities sustaining this well-known proposition may be found in Pom. 
Eq. Jur. (2d Ed.) § 704. Yet after ail, in cases like that at bar, not 
governed by express statute provisions, the equities of other parties 
must be considered before ail the rights of set-oiï can be determined ; 
and the resiilt of the considération must be in favor of the one having 
the greater equity, or, if equities are balanced, then in favor of the 
one having priority. This rule is too well settled to need discussion. 
We hâve said that the burden rests on the party claiming a set-ofï 
to maintain it, so that he must fail if the equities are otherwise equally 
balanced, unless he shows that his equity is the earlier. On this ap- 
peal the claimant of the cargo, as we hâve stated, has not shown that 
its equity was prior in date to that of the libelant. 
■ In Wilson v. Gabriel, 4 Best & S. 243, the queen's bench held that 
the assignée of a freight in the course of being earned is subject to 
the rules Qf set-off which we hâve stated to be the usual ones ; but 
this case must be regarded as rendered inapplicable to admiralty pro- 
ceedings, or as reversed by the house of lords in Weguelin v. Cellier, 
L. R. 6 H. ly. 286, where it was held that in admiralty there can be no 
set-ofï against freight which by the terms of the bill of lading is pay- 
able on delivery of cargo, to the préjudice of one who had become 
an assignée thereof before the unlading. Inasmuch as, on this rec- 
ord, the libelant intervened before the delivery of the cargo had been 
completed to the extent of discharging the lien for freight, the case 
seems to come within Weguelin v. Cellier, last cited. Nevertheless it 
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can be disposed of on plearer rolj^s. We hâve already shown that 
tbe right of the litçla^t reiatgs pack to the date, pf the charter, and 
that, on the record, wernust assume that its eq^ity is earlier than 
the equity of set-ofif of the owner of the cargo. Hach party proceeded 
in good faith, and éaçh in ignorance of the équitable rights of the 
9th,er, , In those re^pecf^ their equîties were balanced, but cai this 
record the, equity pf the libelant,was earlier. In addition to that, 
it is a spécifie equity, relyifig on the pledge of this particular fund, 
while the, equity of the owner^ of ,t}ie cargo is not spécifie, but only 
gênerai, without anything to show that reliance wàs, placed on this 
freight with the vîew pf applying ij: to the diminution of the char- 
terer's indebtedness. ."^eneednpt; détermine what would hâve been 
tl^p equities if the sèt^off cl^ime,^ by the cargo owner had risen put 
of crédits given on the expectâtipn ol ofïsetting them against this 
freight. IJnder the circumstances, the equity of the libelant must pre- 
vai} against a général set^oflE, and the decree of the district court must 
be xeveitsed to that èxtent. ^, i , 

This ' opinion has ppinted out;;st}fKcient circuinstances to make it 
plain that, from the équitable positions heU by the admiralty with 
referencp to costs and int«rest, neitlier party is entitled to either the 
one or ihe other. 

Thç deçree of the district qouil: js reversed, and the case is re- 
mande4 to that court, : with direcftions to enter a decree in favor of 
the libelianl; for the aniount ,pf,,the freight according' to the bill of 
ladir^, less the sum of, $1,701 .64 j and neither party will recover any 
interest or cpsts in eitl^çr court, ,,; ' , 
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(Circuit Court of Appeals, Flrist Circuit AprU 18, 1902.) 

■'.,■'' ':" No. 419. ^ 

t, SHIPPINar-rgï^XiS OIP LadiNO— RATIFfCATION OF TlNAtJTHORlZED ISSDANCB. 

A stëamsWp Company, whçse, agent has without authorlty Issued blUa 
of ladlng for goods tiién lu à publie wareliouse, does bot ratify such 
act and make thé bllls Its ôwn by receivlng ou board one of Its vessels 
goods putportlûg to be: those deserlbed in the bilISi where by reason of 
a fraudulent substitution , In the wftrehouse, of whieh It was Ignorant, 
the goodp at^tually dellvçred to it are npt the same, 

2. Same.' ' , , 

The unautnorlzed Issuance by an agent of a st«amshlp company of 
bllls of ladlhg to à pUrchaSér for goods then In A pulbllc warehouse, 
subject to the oniers of the seller^ who is bôund by the tèrms «f the 
sale to dellver the same on Tjoard, does not blnd the company, so as to 
make it ,refiponsible fpr the goods while in the warehouse and before 
their actuâl dellvéry Into its custody; and even ah acceptance of the 
goods on board shipis a ratlfleatlon of the contract of earrlage made 
by the blllS of ladlhg i^nly from the time of such deîlvery, 

& SamB — ADTHENTICATrÔH' OF BltliS OF LÀDikS. 

Bllls of ladlng do rrot prore themselvefe, and the burden rests upon a 
shipper relying thereon tp prove their exécution by a iduly authorized 
agent of the carrier. •, 
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4. Same— Bill op Lading as Receipt— Concldsiveness. 

A Wll of lading Is both a recelpt and a contract of carriage, and as 
a recéipt It is opèn to explanation.i 

6. Samk — Caeriagb of Goods— Action for Nondeliveht. 

In an action toy a shlpper against a steamship company for non- 
dellvery of goods, tlie burden rests upon the plalntiff to prove delivery 
of the goods .to défendant for carriage; and bills of lading, signed for the 
master, and acknowledglng the recelpt of goods on the shlp, even though 
shown to hâve heen executed by a duly authorized agent of défendant, 
are insuflaclent for that purpose, where plalntlfC's évidence further shows 
that when they were executed the goods had not been received on board 
shlp, nor eonslgned to the care of a master, but vrere in a public ware- 
house, reglstered In the name of a third party, and that there was no 
vessel In port 

e. Samb. 

Goods were purchasediby an agent, to be exported to the purchaser; 
the sellers contracting to dellver the same on board shlp at their exi>ense, 
whlch was required to be done by means of lighters. The sellers dé- 
posited the goods In the name of their own agent In a public warehouse, 
from which they could be removed only on the order of the agent. "VVhile 
so stored bills of lading for the goods were executed by an agent of a 
steamship company to the purchaser's agent; no vessel of the company 
belng then in port. On arrivai of the shlp on behalf of which the bills 
were executed, goods purporting to be those sold and covered by the bills 
of lading were delivered on board by the sellers, and accepted. In a sub- 
seQUent action by the purchaser against the steamship company for non- 
dellvery of the goods, the authority of défendants agent to Issue the bills 
of lading, under the cireumstanees shown, was In dispute. Défendant 
also introduced évidence tending to show that a fraudulent substitution 
had been made in the warehouse, and that the goods received on board 
were not in fact those covered by the bills of lading. iHeld, that it was 
error to Instruct the Jury as a matter of law that the exécution of the bills 
of lading, taken In connection with the subséquent acceptance of the 
goods on board thereunder, operated to place them in the constructive 
possession of défendant from the date of the bills, making It responslble 
for their care and protection thereafter, but that the questions of the 
agent's authority to issue the bills, and whether there was an actual 
delivery of the goods to défendant, were under the évidence both ques- 
tions for the jury, upon whlch plaintiff had the burden of proof. 

7. Same — Accommodation Bill oe Lading — Epfect as Rbceipt. 

The giving of a bill of lading as a matter of accommodation, before 
the actual delivery of the goods, does not impose upon the carrier an 
obligation to make an effort to get possession of the goods wherever 
they may be, when the owner has contracted to dellver them on board 
the carrler's vessel; but as proof of the actual taklng of possession by 
the carrier the blU stands as a mère recelpt, subject to rebuttal or ex- 
planatlon, by show^lng that it was not the intention of the parties to 
make any change In the actual or légal custody of the goods until loaded. 

8. Same — Exemptions in Bill of Ladino — Constbuction and Validity. 

A gênerai clause In a bill of lading, exempting a shipowner from lia- 
bility for loss of goods while on the quay, or loss by thieves, is not to 
be construed as applying to cases where such loss arlses through the 
carrier's négligence or failure in proper custody or care, so as to render 
it Invalld, under section 1 of the Harter act (27 Stat. 443), providing 
that "any and ail words and clauses of such Import Inserted in bills 
of lading or shipptng recelpts shall be null and void," nor is it rendered 
vold, under such provision, by a subséquent clause extending ail ex- 
emption provisions to cases of négligence, the two clauses being 
separable; but the carrier Is entitled to the beneflt of the exemption, 
unless it is found that Its négligence or fault contributed to the loss. 

î See Carriers, vol. 9, Cent DIg. S 148. 
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9. Evidence— CoMPEïENCT—SiMii^K Facts in Connection with Same Trans- 

In âù action agalnst a steamshîp company for non<lelivèry of goods, 
It appeared that plalntifEs* a^ent pùrchàsed a quaritlty of goods from a 
flrm In a foreign port, the selîerS eontiâctihg to délivèr the same on 
board shlp ât their expense; that the sellers stoted thé goods in a 
public waréhonse, wliere thejr ' remained subject to tiielr order only, 
untU remôved'by them for deliyer:jrob board thé vessel; that on de- 
livery of thé pMckages to plalntlffë' tïiey Vére found n'ot to contaln the 
goods tùi^hàsed and deScHbed Ih 'th^ bills of ladlng. Défendant offered 
évidence 'to Show that other packages, constitutlng a part of the same 
purchasè and stored In tiie wareh'étisé at the same time, whlch had 
been s^lpped ,by a vessel çf.àjpiothfer carrier, were found on delivery 
to plâifntlfEs to hâve been Simllarly ' taihpered veith, and thelr coatents 
changed. Held, that such proof vfas strong and legitimate évidence to 
support défendants contention that the substitution had been made by 
the sellerS, t^rho had the sftiné ïnotlve and opportunlty In both cases, 
and thatitiie pendency of a slmllar' action agalnst the other carrier, In- 
volvlng thé goods shlpped by ' Its line, constituted no ground for its ex- 
clusion '''''' 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

George Putnam (James L. Putnam, on the brief), for plaintiff in 
error. 

Sherman L. Whîpplç (Whipplé, Sears & Ogden, on the brief), for 
défendants in error. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

ÉROiWN, District Jûdge. This writ of error is to review the rul- 
ings of the circuit court, in an action at law for failure to deliver at 
Boston 53 baies of gôatskins alleged to hâve been delivered to- the 
Cunard Steamship Company, at Nâples, Italy, for transportation to 
Boston, Mass. The chief défense of the steamship company was that 
the goods were not delivered to it for carriage. 

The rulings of the circuit court relating to the question of deliverj; 
présent the t)rincipal questions before us. 

It is àgreed that: 

''Thé Cunard Company had no doefc at NapIes, and goods shipped by Its 
steamship» had to be put on board In lighters. The Punto Franco is a wharf 
and warehouse owned by a llmlted company called the 'Societa Méridionale 
dei Hagazzlne Générale,' a 'Societa Anonima' or limited company, in which 
goods intended for shipment are deposlted by the owners or shlppers until 
they should be put on board. 

"It was a fréquent pràctice of steamship agents in NapIes to glve bills of 
ladlng t» shlppers of goods deposlted In the Punto Franco to await the ar- 
rivai of stéàmships." 

Garsin, the agent of the plaintifïs, brought from Petriccione Bros, in 
NapIes two lots of goatskins,— the first of 38 baies, and the second 
of 15 baies. By agreerpent, the Petriccione were to make delivery, 
of the baies on board steamer, andjthe price paid was free on board. 
Both lots of goods were entered at the Punto Franco in the name of 
Ricciardi, the Petriccione's shipping agent. The Petriccione were 
to bear the ëxpense of lightering the goods from the Punto Franco 
to the steamer. Goods entered in the Punto Franco are registered 
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în the name of the depositor or his shipping agent, are given a number 
on the books, and can be taken from the Punto Franco only by the 
direction of the person in whose name they stand. While the goods 
were thus on deposit in the Punto Franco, and standing in Ricciardi's 
name, two bills of lading were issued to Garsin. The bill for the lot 
of 38 baies contained the following statement: 
"Sliipped In good order and condition by A. Garsin & Oo., In and upon 

the good steamshlp called the Aleppo, whereof is master for the 

présent voyage, * * • and now lylng In this port and bound for the 
port of Llverpool, for Boston, Mass." 

This bill of lading was signed, "For the master, p. Nicola Ferolla, 
Ettore Rondino." The bill for 15 baies acknowledged receipt of the 
goods upon the Tarifa, and bore a like signature. 

It was agreed that Ferolla was the agent of the Cunard Company, 
"with authority to sign for the master bills of lading for the transporta- 
tion of merchandise delivered on board the steamships of that Com- 
pany at Naples," and "Rondino was FeroUa's clerk, with power to 
exercise his authority." 

At the time of signing and delivery of the bills of lading, no vessel 
was in port. i 

The stipulated facts did not show that Rondino was authorized to 
receive goods on behalf of the company at the Punto Franco, or to 
give bills of lading for goods deposited there. 

The circuit court instructed the jury that the bills of lading were 
the bills of lading of the Cunard Company, irrespective of any direct 
évidence in the case as to the authority of Rondino, saying : 

"The Cunard Company received the freight called for by them, and as- 
sumed to deliver the goods they described, and therefore It accepted the 
papers as Its bills of lading." 

In thèse instructions we find substantial error. 

The Cunard Company contended that, after the delivery of the bills 
of lading to Garsin by Rondino, and while the goods were in the Punto 
Franco, and before they had come into the possession of any author- 
ized agent of the company, a fraudulent substitution of goods was 
made ; that baies of sheepskins were substituted for the goatskins 
described in the bills of lading ; and that, though the Cunard Company 
did receive aboard the steamship Tarifa 53 baies, which, by their 
marks, purported to be the goods described in the bills of lading, they 
were not in fact the same goods. 

There certainly was évidence to support this contention, and to en- 
title the Cunard Company to a finding by the jury thereon. 

If, in receiving goods aboard the Tarifa, the company's agent was 
deceived or misled by fraudulent marks, and took aboard, carried, and 
delivered other goods than those described by the bills of lading, such 
acts cannot amount to an acceptance or ratification of bills of lading 
previously unauthorized. 

If the act which is relied upon to establish a ratification was itself 
induced by deceit or mistake, it cannot amount to ratification. 

Unless the fact of substitution of goods was known to the company, 
it did not ratifv. Bennecke v. Insurance Co., 105 U. S. 359, 360, 26 
L. Ed. 990; C'ook v. Tullis, 18 Wall. 332, 21 L. Ed. 933. 
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The, case was sent to the, jury uppn the theory that the question of 
actual ai*t^Qrity was inlliiatejrial. Let us consider the case upon this 
view. ,,;''|, ,', ' ' , ;,,' .'.,. ^'^r'_, ' ''\ 

tJnle^Si àuthorized, R^ondiho's acts werè not an acçeptance of the 
goods ^t] t^e: Punto ti^ranco. While in the Ptinto Ëranco, and in 
the possession of the Piinto Franco for the owners, or for Ricciardi, 
or perhaps for Rondino, the" goods were at the risk of one or more of 
thèse perspris. , The Cunard' Company, on this view, was under no 
obligation to care for the goods ; and for ail that occurred during the 
period when the goods were at the Punto Franco the Cunard Com- 
pany waswithout liability, either for négligence or for breach of con- 
tract. 

Duririg this time a, substitution of goods was, made. This was 
a fraud, practiced upon thç persons th^n in possession. If the Cun- 
ard Company subsequently received the substituted goods as and 
for the goods originally deposited, ii) ignorance pf, the fact that 
througl;» the misfortûne or fault of thè shipper or his agent they had 
been chànged, are we to say that this innocent mistake makes it re- 
sponsible, on the ground that it voluntarily assumed responsibility 
for a loss which occurred entirely through the fault of others? Its 
acçeptance of goods aboard ship was at best a ratification of the wfit- 
ten contfàc|t of carriage, but cannot be held to amount to a ratification 
of a previous receipt of goods. The contract of carriage, if ratified, 
is still conditipnal upon the actual delivery of the goods. 

In The Idaho, 93 U. S. 582, 23 L. Ed. 978, it was said : * 

"A dellyeiTîof goods to.a ship corresponding in substance with a bill of 
lading glven préViously, If Intended and received to meet the biU of lading, 
makes thë bill operatlve frpm the tlme of such delivery." 

The receipt of goods not corresponding in substance to the bill of 
lading could not make the bill of lading good from the date it was de- 
livered, , , 

Therc wOuld be absolutely no considération to support a prom- 
ise by the Cunard Company to pay fpr goods which it did not in 
fact receive, and which were lost at a time when the company was not 
responsible for their custody. 

The burden was on the plaintiffs to prove deUvery of the goods to 
the Cunard Company. 

We are of the opinion that neither party is entitled to require that 
this court, upon the évidence before it, should décide whether the 
goatskins in question were actually received upon the Tarifa. This 
was a question of fact for the jury. This questiop was taken from the 
jury and therefore the défendants in error must support the verdict 
by showing that the goods were deliyered to, and accepted by, the 
Cunard Company at the Punto Franco. 

The circumstantial évidence as to Rondino's actual authority to 
receive goods at the Punto Franco, and to give bills of lading for 
goods there deposited, was, at least, insufficient to justify a direction 
that the h^h were thç bills of the Cunard Company. 

The bills pf lading did not prove themselves, and the burden rested 
upon the .plaintiffs to prove exécution by a duly authorized agent. 

We are of the opinion that there was évidence from the plaintiffs 
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which entitled them to go to the jury upon the questions of Rondino's 
authority, and the du^ exécution of the bills of lading, and that the 
question of authority wàs one for the jury. 

But, even if the bills of lading were issued by a duly authorized 
agent of the Cunard Company, this would still be insufificient to justify 
the direction of a verdict. for the plaintifïs. A bill of lading is both a 
receipt and a contract of Carriage. As a réceipt, it is open to explana- 
tion. 

The plaintiffs had the burden of proving the allégation that they 
had delivered thèse goods to the défendant for carriage. They ofifered 
certain biHs of lading, which, if duly executed, were évidence of what 
appeared on thé face of the bills, to wit, an acknowledgment of the re- 
ceipt of goods on board the ship by the master. The prima facie case 
created by thèse bills was ovérthrown by évidence oflfered by the plain- 
tiffs themselves, to the effect that the bills of lading were executed and 
delivered before the goods were received aboard ship, or consigned to 
the care of a master, and while no vessel was in port. The burden 
of proof still remained upon the plaintiffs to show a delivery to the 
Company. ' Upon the whole case, the burden was not upon the défend- 
ant to show that it had not authorized the receipt of goods in the 
Punto Franco, but upon the plaintiffs to prove that it had. 

The court further instructed the jury, as follows : 

"While the goods were In the Punto Franco, after the bills of lading were 
glven, they were, by the effect of the bills of lading, held by that public 
warehouse for the défendant corporation and as its représentative, except 
so far as, In accordance wlth the understanding between the parties, the 
persons from whom the goods were purchased were to take a part In trans- 
portlng them from the wharf to the vessel. If there was neglect with 
référence to them on the part of the Punto ITranco, it is to be presumed that 
the défendant has its remedy over against that association." 

The court further instructed the jury that, the défendant having 
given bills of lading for the goods while in this public warehouse, it 
was its duty to make efforts to hâve the goods transferred on the 
books of the Punto Franco to itself, or otherwise to see to it that 
there was no intermeddling with the goods during their custody by the 
Punto Franco. In thèse instructions we think the circuit court was in 
error. ;i 

While a public warehouse may become the agent of various per- 
sons, and may become the agent for whom it may concern, there 
is no conclusive évidence that relations were established between this 
warehouse and the Cunard Company. The possession of Ricciardi 
seems to us inconsistent with possession by the Cunard Company. 

To effect a complète delivery to a carrier, goods must be put into the 
carrier's absolute control. Before thèse goods were ready for ship- 
ment, it was necessary that they should be withdrawn by Ricciardi, the 
person known to the Punto Franco, carried to the vessel on lighters, 
and put on board. Ricciardi testified that the baies could not be 
touched or examined without his authorization. The Petriccione 
were to pay chargés for the entry and the exit of the goods in the 
Punto Franco. Garsin testified that to withdraw the goods required 
the authorization of the custom house, of the Punto Franco, and of 
Ricciardi. Therefore, before the Cunard Company could hâve had a 
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Conipletç control and custody of the goodis, it must hâve procured tHe 
jissent of Kicciardi, the agent of thè Vèndors, of the custom house, of 
the Punto Franco, and could not hâve loaded the goods save by pay- 
ing or making satisfaction for ail fées and also paying the charges of 
lightering. As it assumed no obligation to do thèse things, its con- 
tract "was conditional upon their being done by others. 

The giying of a bill of lading does nqt of itself amount to an actual 
taking of possession of the goods descrîbed, nor by itself efïect a con- 
structiye change of possession; nor, if it be given as a matter of ac- 
comn^ocîation before the actual delivery of the goods, doés the giving 
of a bill pf lading impose upon the carrier an obligation to make an 
efïort to get possession of the goods, wherever they may be, when the 
owner has contracted to deliver therh to the carrier. As proof of the 
actual taking of possession, the bill stands as a mère receipt, subject 
to rebuttal or explanation; and the plaintififs' évidence in this case 
furnished the explanation of the actual occurrence, 

We do not think that the case pf Railroad Co. v. McFadden, 154 
U. S. 155, 14 Sup. Ct. 990, 38 L. Ecl! 944, supports the instruction that 
the giving of a bill of lading for goods in a public warehouse works a 
constructive change of possession. "Vy^hile in that case there was a 
réservation of opinion as to what would be the rule of law if the goods 
had been constructively delivered to the carrier through the compress 
Company, the question of what amounts to constructive delivery of 
goods in the possession of a third pçrson was not involved. It is 
clear that, had thèse goods been in the shop of thç Petriccione at the 
time of the giving of the bills of lading, there wôuld hâve been no 
change of possession; and we are not prepared to say that the situa- 
tion is altered by the fact that tbey Were delivered by the vendor to a 
warehouse, wherein it is agreed, "Goods are deposited by the owners 
or shippers until they should be put aboard." 

As the case was left upon the évidence, the actual possession and 
custody was in à third person; that i?, the Punto Franco Company. 
' Upon the question of agency of the Ptinto Franco, the évidence shows 
that there wg,s custody for and in behalf of the Petriccione's agent, 
Ricciardi; and assuming that the title to the goods had passed to 
Garsin, Ricciardi, as agent ôf the Petriccione, must be regarded as the 
agent of the owners and. shippers of the goods. As no steps were 
taken to hâve the record in the PuntO Franco changed, and as the 
record of title was entirely consistent with an intention that the Punto 
Franco shcmld continue to hold the goods on behalf of the shipper 
until the goods were actually shipped, it was error to rule, in efïect, 
that such évidence as was afiforded by bills of lading showed con- 
clusively, and as a matter of law, a constructive change of possession. 

In one view of the évidence, the transaction àmounted to this: 
The goods were in the liands of the Punto Franco to hold for 
Ricciardi, whô was in no wise the agent of the Cunard Company. 
Ricciardi undertook, not ônly to withdraw them and put them aboard 
at the cost pf the Petriccione, but also to store them at his own 
charge until heShould do this. Under thèse circumstances, and in the 
reasonable expeCtation that the goods would come aboard the ship, 
and at the reqiiest bf the shipper, who was cognizant of ail the circum- 
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stances, Rondino gave a bill of lading, stating that the goods had been 
actually shipped. Upon the view most favorable to the plaintifïs, they 
might be entitled to go to the jury for a détermination of the question 
of fact as to whether or not it was the intention of the parties to cast 
upon the Cunard Company responsibihty for the care of the goods 
while in the Punto Franco. They were not entitled to an instruction 
that a bill of lading, given while goods are in a public warehouse, by 
itself Works a constructive delivery of goods, or that, upon the évi- 
dence in this case, there had been a delivery to the Cunard Company. 

While we incline to the view that the évidence was insufficient to 
prove a delivery to the Cunard Company at the Punto Franco, yet, as 
the plaintifïs contend that the goods actually went aboard the Tarifa 
marked in accordance with the bills of lading, a décision that there was 
no delivery at the Punto Franco would not be a final décision as to 
the rights of the parties. It is, therefore, sufficient for us to say that 
the évidence warranted, if it did not require, the inference that the 
bills of lading were issued merely for the convenience of ail parties, 
and with no intention of making any change in the actual or the légal 
custody of the goods until loaded. St. Louis, I. M. & S. R. Co. v. 
Commercial Union Ins. Co., 139 U. S. 227, 238, 11 Sup. Ct. 554, 35 
L. Ed. 154. The direction of a verdict was, therefore, erroneous. 

The défendant also contended at the trial below that, even if the 
goods were received at the Punto Franco, it was not liable, by reason 
of exemptions in the bills of lading, against loss by thieves and loss 
while goods were on the quay. 

The circuit court held, as to thèse exemptions, that it fait bound to 
follow the rule laid down in Liverpool & G. W. Steam Co. v. Phénix 
Ins. Co., 129 U. S. 397, 9 Sup. Ct. 469, 32 L. Ed. 788, and that it was 
prohibited from giving efifect to so broad an exemption as the pro- 
visions called to its attention. 

While that case is an authority to the efifect that a common carrier 
cannot, by exception in a bill of lading, exempt himself from liability 
for loss to which the négligence of himself or his servants has con- 
tributed, the case does not seem to us décisive of the validity of the 
exemptions hère involved. 

That the common-law liability of a carrier may be limited by spécial 
contract, as to losses not due to négligence or fault, is well established. 
New Jersey Steam Nav. Co. v. Merchants' Bank, 6 How. 344, 12 L. 
Ed. 465; York Mfg. Co. v. lUinois Cent. R.'Co., 3 Wall. 107, 18 L- 
Ed. 170; The Victory, 168 U. S. 410, 18 Sup. Ct. 149, 42 E. Ed. 519; 
The Queen of the Pacific, 180 U. S. 49, 56, 57, 21 Sup. Ct. 278, 45 
L. Ed. 419. 

With référence to the exemptions of loss of goods while at the quay, 
and as to loss by thieves, the défendants in error contend that the ex- 
emptions are invalid, so far as they are exemptions against négligence, 
and that, as the défendant failed to ofïer any évidence to account for 
their loss, it will be presumed to hâve arisen from négligence. 

There was, however, sufficient évidence to hâve warranted the jury 
in fînding as a fact that the substitution of goods was made by the 
Petriccione at the Punto Franco; and, under ail the circumstances, 
it could not hâve been ruled, as a matter of law, that the Punto Franco, 
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or thé stéarn'sTiîp company, was- négligent in not guardîng against a 
fraUdulerit.scheme of this unùsual character, committed by a person 
whose duïjji'' to ptlt the goods àbbàrd ship may hâve facilitated the com- 
mission oî a fraûdùlent schetne by substitution of marks and labels. 
Such a.CÇfess to the goods as rétidered the fraud possible seems to hâve 
been dué'ïq'the fact that thé Petriccione were the shippers' agents. 

Nùr does ït seem to us thât thèse exemptions are invalid, as a mat- 
ter of laiiSj, ', Chaptér 105 of Act Feb. 13, 1893 (27 Stat. 445), provides 
that it sbàlî not be lawful to insert in a bill of lading provisions reliev- 
ing from hâbility for loss arisîng from négligence or failure in proper 
custody 6r é^ré, ând thaï "àny and ail words or clauses ôf such import 
inserted in bïÏÏs of lading Ot shipping redeipts shallbe null and void 
and of no éffect." 

While thet'e ts, in thèse bills of lading, a gênerai provision that 
goods on thé quay shall be at the sole risk of the shipper, this pro- 
vision is : not accompanied by any clause in terms exempting from 
négligence;' and the proper construction of such gênerai language 
restricts it to cases whère the carrier is not at fault for neghgence or 
failure of due care. . 

In Coigipania de Navigacion La Flécha v. Brauer, 168 U. S. 104, 
123, 18 Sup.pt. 12, 17, 42 L. Ed. 398, it was said: 

"The words 'on deck at owfler's rlsk' cannot hâve heen Intended by the 
parties to corer risks from ail causes whatsoever, includlng négligent or 
wlllful acts of the master and erew. To glve so broad an interprétation to 
■words of exe.eption, Inserted by, the carrier and for his beneflt, would be con- 
trary to settled rulés of construction, and ii^ould render nugatory many of 
the subsequeht stipulations of the blU of lading." 

See>'als0, Iviverpool & G. W. Steam Co. v. Phénix Ins. Co., 129 U. 
S. 397, 9 Sup. Ct. 469, 32 L. Ed. 788; Constable v. Steamship Co., 154 
U. S. 51, 14 Sup. Ct. Ï062, 38 L. Ed. 903. 

Properly Construed, therefore, the exemption is not invalid. 

So, alsp, a général exemption against thieves is valid, and is not to 
be construed -as includîng or applicable to a case where there was 
négligence on the part of the ship which contributed to the theft, or 
facilitated ît. Thç Saratoga (D, C.) 20 Fed. 869. 

While this bill of lading, in connection with the exemption of 
"thieves," contains the clause t 

"Whether any of the périls, causes, or things above mentioned, 
or the losç or injury arising thérefrom, be occasioned by the wrongful 
act, defatiit, iieghgence, or érror of judgmènt of the owners, pilot, 
master, pfficers, crews, stevedores, or other persons whomsoever 
in the sèrvitç ôf the ship, etc., or otherwise," — ^we think that the ex- 
istence of this clause does not i^equire us tb hold the exemption entirely 
invalid, sincé by the terms of the statute, bnly "words or clauses of 
such import" are made null and void.. 

As the clauses exempting frorh ne^igence are separable, they do 
not entirely invâlidate the exemption. The Saratoga (D. C.) 20 Fed. 
869, 870. ■ 

Wë are therefore of the opinion that there was error in the rul- 
ing that' the eïSèrriptionS' ' were to be given no eflfect; but we are 
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aiso of the opinion that the défendant was not entitled îo a direction 
that, by thèse exemptions alone, it was freed from liability. 

The jury, in our opinion, should bave been instructed that the de- 
fendant was entitled to the benefit of thèse exemptions, unless upon 
the facts in évidence the jury should find that the négligence of the 
Company or its agents contributed to or facilitated the substitution of 
goods, if it should be found that a substitution was made at the Punto 
Franco, 

The third assignment of error relates to the exclusion of évidence. 
The défendant offered évidence tending to show that the Petriccione 
had perpetrated a similar fraud upon Garsin in relation tcc a previous 
shipment of 37 baies of goatskins by the steamship Scindia of another 
line. The plaintif? Kelley testiiied, against objection of plaintiffs' 
counsel, that 37 baies, shipped to the plaintifïs by the Petriccione 
upon thé Scindia, were also found, upon delivery to the consignée, to 
consist of sheepslcins and refuse goatskins, instead of the goods called 
for by the bill of lading. 

The défendant contended that évidence of this previous fraud was 
admissible, since both lots of skins were parts of the same purchase 
made by Garsin from the Petriccione, and that the shipment upon the 
Scindia and the shipment on the Tarifa were parts of a continuous 
scheme of fraud, and parts of one transaction. It was afgued that 
Garsin had already been tricked once, and that this supported the in- 
ference that he was tricked out of the goods now in question in a 
similar way; in other words, that the fact that the Petriccione had 
cheated Garsin out of one part of his purchase pointed to the Petric- 
cione as the persons who had cheated him out of the goods in ques- 
tion in this case. 

We think that proof that the Petriccione had made the substitution 
of sheepskins in the Scindia shipment would lead to a strong and 
legitimate inference, under the circumstances of this case, that it was 
they who did the same thing with the Tarifa shipment. The ship- 
ments were by steamers of différent lines. Both lots of goods werei 
deposited in the Punto Franco in the name of the Petriccione's agent. 
Both shipments being under the same control at the Punto Franco, 
both having been treated in the same way by an unusual trick, the 
alternative is either that on two steamers the same unusual trick origi- 
nated from différent persons, or that both tricks were perpetrated by 
the same person. The similarity of the occurrences pointed to one 
person as the author, and to a person who had access to both lots 
of goods while in the Punto Franco. 

Were the question between the Petriccione on the one side and 
their vendee on the other, and were it proved that, upon delivery at 
Boston, the Scindia baies and the Tarifa baies both contained sheep- 
skins, instead of goatskins, we hâve no doubt that direct proof that 
the Petriccione had tampered with a portion of the goods, even a 
single baie, and had access to ail, would be compétent and suffîcient 
évidence to prove them to be the author of the entire substitution, and 
to support an allégation that they had not shipped the goods which 
they agreed to ship. 
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While the défendant is dîrectiy concerned with only a part of tlie 
entire purchase;' We fail to see why it is not entitled tô the same scope 
of évidence as %ould be open to the plaintiffs, were they sued by the 
Petriccione, for the price of thé goods, and made défense on the 
ground that the goods had not been shipped. 

In Steph. Digi Ev. art. 3, it is said : 

"Whether any partlcular fa et Is or Is not part of the same transaction 
as the facts In issue Is a question of law upon whlch no prlnciple bas been 
stated by authority, and on whlch single judges hâve glven différent déci- 
sions." 

We are of the opinion, however, in the présent case, that the fact 
that goods bought for the plaintiiïs from the Petriccione were sent 
in two shipments by différent Unes of steamers does not alter the fact 
that there was, as between the plaintiffs and the Petriccione, what 
may be regarded as a single transaction, to wit, the sale ana agreement 
to ship the amount of goods covered by the bills of lading for both 
shipments. AU the goods in both shipments had been tampered with 
in the same way. It was improbable that this was donc on two dif- 
férent steaJners by différent perspns. The true boundaries of the 
main transaction, so to speak, were, on the one side, the sale and 
agreement to deliver aboard ship ail the goods purchased, and, on the 
other side, the failure to receive any of the goods purchased and the 
receipt of substituted goods. The intermediate and subordinate trans- 
acl;ions were the separate shipments on separate steamers. Thèse 
shipments were traceable to a common source, the Petriccione, who 
had the opportunity to make the change at the Punto Franco. Proof, 
therefore, thàt a part of the substitution had been efïected there by 
them would be, in our opinion> strong and legitimate évidence to sup- 
port the contention that the remainder pf the substitution had also 
been accomplished by the same persons and at the same place. 

We are of the opinion th3.t: the évidence was compétent. It is 
nevertheless necessary to consider the précise ground upon which it 
was excluded, 

The objection was as follows: 

"On the ground that the events connected with the Sclndla are a subject- 
matter of another suit, whlch, Is to be trled in this court, the counsel for the 
défendant in whlch case are now présent, very properly, of course, to hear 
such disclosures as mày be made in this case conceming the Sclndla lot. 
We are not trying the Scindia case hère now, and it Is not material in this 
case, and I prefer not to go Into it» because, If we do, we must go Into It at 
length." 

We think thèse reasons insufïicient for the exclusion of the évidence, 
ïf, in the trial of each suit, the évidence should be strictly confined to 
the goods direçtly involved, the resuit would be to split up the actual 
main transaction between the JÈ'etriçcione and the plaintifïs into two 
distinct and artificial parts. Eatli subordinate part of this main trans- 
action would then stand aloné^ and would receive no light from the 
other. Neither caSe would then comprehend the whole business trans- 
action, nor the important fàcts that both lots of goods had been 
tampered with in the same way, that one person had the motive and 
opportunity in both cases, that the trick in each case indicated a com- 
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mon aulhor, the Petriccione, and negatived two authors, the two 
steamship lines. We think that the exclusion of the évidence for th« 
reason assigned by counsel was efror. 

We are of the opinion that the judgment should be reversed, and 
the verdict set aside, for the reasons set forth in the third, fifth, sixth, 
seventh, eighth, ninth, and tenth assignments of error. 

The eleventh request for instructions, referred to in the fourth as* 
signment of error, in our opinion, should hâve been granted, but with 
additional instructions that the exemption was inapplicable if the de- 
fendant had received the goods and was guilty of négligence in relation 
to their custody. 

The remaining assignments of error are either insufficient or too 
broad to raise the questions argued in connection therewith upon the 
brief, or called for instructions as to the efïect of évidence to which the 
défendant was not entitled. 

The judgment of the circuit court is reversed, the verdict set aside, 
and the case remanded to the circuit court for further proceedings not 
ineonsistent with this opinion, and the costs of appeal are awarded to 
the plaintiflf in error. 



DUPLAN SILK CO. v. SPENCEH, 

(Circuit Court of Appeals, Third Oircult May 7, 1902.) 

1. Building Contkact— CoNSTBueTioN. 

A provision of a building contract that the owner may, in case of 
default by the contractov, proceed to finish the building himself, and, 
to that end, use materials brought by the contracter on the ground for 
the purposes of the building, being accountable to the contractor for 
any excess of the unpaid contract price over the cost of completlon, 
is not one for a forfeiture, which must be strictly construed against the 
owner, slnce It does not Involve the taking of any property of the con- 
tractor by way of penalty or punlshment, but is in the Interest of both 
parties, and Is to be falrly construed to effect its purpose. 

8. SaHB — LlBN OF OWNBK ON MaTKRIAM DELIVKRBD. 

Under such a provision, materials brought by the contractor upon 
the owner's premises, and approprlated to the building contracted for, 
are to be considered as so far dellvered into the possession of the 
owner as to make them a securlty for advances made by hlm on the 
contract, and to vest in hlm a qualifled right of property In the same, 
consistent with the right of the owner to use them in the fulflUment of 
his contract. 

8. Bankruptct— Pkopbrtt Passing to Trustbb — Validitt op Liens. 

The owner of a building in course of érection by a contractor, glven 
by the contract a gênerai lien on ail materials which are dellvered on 
the premises for the fulflUment of the contract, who makes advances 
to the contractor upon an oral agreement that materials previously so 
delivered shall stand as securlty therefor, does not thereby make a 
new contract which can be held to give hlm an unlawful préférence 
under the bankrupt law; but its effect is merely to render spécifie a 
previous gênerai lien, and his possession is such that the property cannot 
be disposed of by the contractor, or levled upon by his creditors, and it 
will not, therefore, pass to the latter's trustée In bankruptcy by virtue 
of Bankr. Act 1898, § 70; nor will his failure to record the lien, in view 
of such possession, render it invalid under a state statute of frauds, or 
as against the trustée in bankruptcy under section 67a. 

115 F.- 
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4., 9)iMJ!-^rAcTioN BY Thustbb to Recotee Phopkrtt— Pefenses. 

A trustée In bankruptcy, Se^lng by à proceeâlng at law to enforce 
the; tlllè «f the bankrupt to Personal property, •will be subject to ail 
légal and équitable claims of otb^ts to the property which exlst against 
th» bankrupt, and whicb are not In fraud of the bankruptcy law or the 
rlgl^,tsr:èi( gênerai credltors. 

In Ërror to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. . 
R. Ci Pale, for plaintifï in èrror. 
T. M. B. Hicks,'folf défendant în error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Juigè. This wàs an action of trover, called under 
the Pétiinsylvania practice act of 1887 an action of trespass. It was 
brought by the défendant în error, as trustée in bankruptcy of the 
estate ,Qf Bennett & Rothrock, who were contractors and builders, 
against the Duplan'Silk Company, charging the conversion of certain 
chattels, consisting principally of lumber, iron work, nails, cernent, 
brick and sundry buiïdef's utensils, of which a complète schedule is 
given in plaintifï's statement. There is little or no dispute about the 
essential facts in the case, as disclosed by the évidence. They are 
substantially as follows: 

Bennett & Rothrock were builders, and, as such, entered into a writ- 
ten contract with the Dyplan Silk Comparjy, bearing date August 30, 
1899, to erect a silk mill for the défendant at Hazleton, Pa., providing 
ail materials and performing the work mentioned in the spécifications 
and shown in the drawings prepared by the architêct. By this con- 
tract, it was.proyided.that the sum to be paid by the owher to the con- 
tractor, for said worïc and materials, should be $76,000, payable in 
inétallments as the work progressed to certain specified stages, the 
fjfst installnient being $S>o°o and the remaining ones $10,000 each. 
On the same day, a supplemental contract, according to the form of 
contract recommended for gênerai use by the American Institute of 
Architects, was executed between the parties. . 

About December 15, 1899, when the excavations and foundation 
Walls arid piers had beén Çompletèd, and the brick walls pàrtly built, 
work on the, building \va^ laigging, Although, according to the terms 
of the contract, pnly the first installment of $5,000 had become due, 
and it had been paid, Rothrock^ oné of the contractors, came to 
Emory J. Lipps, gênerai manager of the Duplan Silk Company, and 
through ; whom, as its agent, thé building contract was made, and 
asked whèfiiiér certain mohey s coùld liiot bé àdvahced beyond what 
the contract léflUçd for, Lipps told hJm that, personally, he could not 
advance any money, but that if be presented his case to the board of 
directors of the Duplan'Siîk Company, they might be willing to do so. 
Atcordingly, offl.Decèffibér i6th, there was a meeting in New York 
City, betweenT Rothrock and those representing the company, at which 
Rothrock stated that he was very short of money, and that unless he 
could get sonçè from 'thé tpmpany in advance, he côuld not pay for 
the materialnç had brdered, and the men would put him into bank- 
ruptcy. They had already made him a payment of $5,000 and no 
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other installment was then due. The testimony of Lipps, as to the 
transaction between the parties, proceeds as foUows: 

"We had a meeting in New York City, and upon the promise of Mr. 
Eothrock that he would at once put more men at work and continue the 
work, if we advanced him $15,000, he would at once go to work and complète 
the building. Of course he could not complète it in the tlme that was 
specified, but he clalmed that he had so much material on the ground that 
we were fnlly covered by advancing hIm that money. We knew that ma- 
terial was there, and we consequently gave him the $15,000. That was on 
December 16th. * * * Q. So the amount you had paid to the flfteenth 
of December was $20,000, although he was entitled to but $5,000? A. Yes. 
sir; he was entitled to $5,000 when the excavations were done, and $10,000 
when the brick walls were complète. The brick wall is only a very small 
part of the building, because the building is a one-story building. The val- 
uable part is the interior work. We had advanced him $5,000, and we ad- 
vanced hlm $15,000 more. He argued that we would be perfeetly safe in 
doing so, as he had the materials on the ground." 

After this money was advanced, work was continued for a short 
time, and by Christmas, or a day or two thereafter, it was practically 
abandoned. On the I3th of January, 1900, Bennett & Rothrock, on 
their own pétition, were adjudicated bankrupts, and W. H. Spencer, 
défendant in error, was duly appointed and qualified as trustée of their 
estate. The chattels in controversy were scheduled among their as- 
sets, and there were numerous judgments against them, and exécu- 
tions issued thereon, when the pétition was filed and the adjudication 
made. 

On January îi, 1900, certain letters from the Duplan Silk Company 
were sent to and received by Bennett & Rothrock, and, as they appear 
in the record, are as foUows: 

"South Bethlehem, January 11, 1900. 

"Messrs. Bennett & Rothrock, Williamsport, Pa.— Gentlemen: We hereby 
notify you that on account of your failure or inabillty to prosecute the 
work on our silk-mill building at Hazleton, Pa., according to our contract, 
dated August 30, 1899, we hereby terminate the said contract, and we will 
enter and take possession of above-named premises on Monday, January 15, 
1900, for the purpose of completing the work comprehended under said con- 
tract in accordance with provisions made therein. 

"Yours truly, Duplan Silk Company, 

"E. J. Lipps, General Manager." 

"South Bethlehem, January 11, 1900. 
"Duplan Silk Company, New York City, N. Y.: I, the undersigned, acting 
as overseer and contractor for the architects of the Duplan Silk Company 
building, in course of construction at Hazleton, Pennsylvania, do hereby 
certify that the contractors, Bennett & Rothrock, of Williamsport, Pa., 
through their failure slnce January 8, 1900, to prosecute the work on said 
buildings in accordance with their contract with said Duplan Silk Company, 
under date of August 30, 1899, hâve given just cause for the owners to 
terminate said contract as provlded for therein. H. J. Lipps." 

"South Bethlehem, January 11, 1900. 
"Messrs. Bennett & Rothrock, Williamsport, Pa.— Dear Sirs: Inclosed we 
send you a notification forwarded to us by Mr. E. J. Lipps, who acts as con- 
tractor and overseer for the architects in the construction of the mill at 
Hazleton. Yours truly, Duplan Silk Company." 

It is admitted by counsel for plaintiflf in error that thèse letters 
were intendéd to be pursuant to the fifth article of the supplemental 
contract, which provides as follows : 
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"Art. 5. Should the contractor at any time refuse or neglect to supply 
a sufflciencjr 6t properly skilled -workmën, or of materials of the proper 
Quality, or fail In any respect to prosecute the work witli promptness and 
diligence, or fall in the performance of any of the agreements hereln con- 
tained, such refusai, neglect or f ailnre belng certified by the architects, the 

owner shall be at llberty, after : — days' wrltten notice to the contractor, 

to provide any such labor or materials, and to deduct the cost thereof f rom 
any money then due or thereafter to become due to ;the contractor under 
this contract; and If the architects shall certify that such refusai, neglect, 
or f allure is suffloient ground for such action, the owner shall also be at 
llberty to terminate the i employment of the contractor for the sald work 
and to enter upon the preœises and take possession, for the purpose of 
completing the work comprehended under this contract, of ail materials, 
tools, and. appliances thereon, and to employ any other person or persons 
to finish the work, and to provide the materials therefor; and in case of such 
discontinuance of the employment of the contractor he shall not be entitled 
to receive any further payment under this contract until the said work shall 
be whoUy flnished, at which time, if the unpaid balance of the amount to 
be paid under this contract shall exceed the expense incurred by the owner 
in finishing the work, such excess shall be paid by the owner to the con- 
tracter; but If such expense shall exceed such unpaid balance, the con- 
tractor shall pay the différence to the owner. The expense incurred by the 
owner, as hereln provided, elther for furnishing materials or for finishing the 
work, and any damage incurred through such def ault shall be audited and 
certified by the architects, whose certiflcates thereof shall be conclusive 
upon the parties." 

On January I5th, the plaintiff in error took exclusive possession of 
the building materials and tools, which constitute the property in con- 
troversy in this action, and which had been brought upon the premises 
by Bennett & Rothrock for the purpose of being incorporated in the 
mill, for the building of which they were contractors, The plaintifif in 
error then proceeded to tise the materials in the érection of the build- 
ing, upon which Bennett & Rothrock had defaulted. Thereafter, 
Spencer, défendant in, error, as the trustée of the bankrupt estate, 
demanded from the plaintifîf in error thèse materials. The demand 
was refused ; whéreupon, this action of trover for the recoyery of the 
same was commenced by the said trustée. 

Upon this évidence, the court below gave a binding instruction in 
fayor of the plaintifif below, reserving the question of law, whether 
thefe was any évidence to go to the jury in support of the plaintiff's 
claim, and subsequently, 6n the motion of défendant below for judg- 
ment, non obstante veredicto, directed judgment to be entered for the 
plaintiff and against the défendant. (C. C.) 112 Fed. 638. 

The question for the court hère is whether the court below was 
right, upon this state of facts, in refusing the defendant's motion for 
judgment non obstante yeredicto, and in directing judgment to be 
entered for the plaintiff and against the défendant. 

The learned judge of the court below regarded the notices given by 
the owner to the contractor, on the iith of January, and the subsé- 
quent taking possession, on the I5th of January, of the materials 
brought on the premises by the contractor for the purposes of the 
building, as proceedings to enforce a forfeiture under article 5 of the 
supplemental contract, and as such to be strictly construed. Taking 
this view of the character of the provisions of said article 5, he decided 
that there had not been such a strict compliance by the owner with 
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the rcquirements of said article S, as to entitle it to daim a forfeiture, 
and that the unqualified and absolute property in the materials in ques- 
tion, passed to the. trustée of the bankrupt contracter on the date of 
the adjudication of the bankruptcy. It was on this view, principally, 
that the judgment was entered which was équivalent to peremptory 
instructions to the jury to find for the plaintiff. On the undisputed 
facts, however, of this case, we think there was fundamental error in 
the position thus taken by the court below. 

We do not think that the notices given by the owner, on the iith 
of January, and the certificate of the architects on the same day, or 
the taking exclusive possession of the materials on the ground, on 
the I5th of- the same month, are to be regarded as steps to enforce a 
forfeiture, nor that the right reserved to the ôwner under article 5 of 
the supplemental contract, is to be held as a stipulation to that eflfect. 
The contract between the parties, contained in said article 5, is to be 
construed by its plain terms. So construed, it provides a particular 
mode, by which the owner of the premises may enforce the gênerai 
security, evidently intended to be given him, by the materials brought 
on to the ground by the contractor, and appropriated by him to the 
purposes of the building under construction. In this, we discover 
no features of a technical forfeiture. The strictness with which it is 
sometimes said that a contract involving forfeiture must be construed, 
is not applicable hère. The stipulation is to be neither strictly nor 
loosely construed, but must be dealt with so as to fairly effect the 
meaning of the parties, as expressed by the language they hâve used 
in their contract. There is in the provision that the owner may, in 
case of default by the contractor, proceed to finish the building him- 
self, and to that end use, materials brought by the contractor on the 
ground for the purposes of the building, no suggestion of loss of 
property to the contractor, by way of punishment or penalty. On 
the contrary, the stipulation carried out under the circumstances de- 
scribed, would tend to minimize the loss that would otherwise accrue 
to the contractor from his own default. Looking, then, at article 5 to 
discover the intent of the parties as to this stipulation, we think it 
is clearly apparent to hâve been, that the materials brought by the 
contractor upon the premises, and appropriated to the building con- 
tracted for, should be considered as so far delivered into the posses- 
sion of the owner, as to make them a security for the advances made 
by the owner. A quasi or qualified right of property in thèse mate- 
rials by the owner of the soil, and a possession not inconsistent with 
the builder's right and duty to incorporate them in the building, would 
thus resuit from their delivery by the contractor on the premises, and 
their appropriation to the construction of the building. 

In this view of the case, we are not hère concerned with the ques- 
tion, whether the plaintiff in error precisely complied with ail the 
rcquirements of article 5, in taking steps to make effectuai the se- 
curity fumished by the materials brought by the contractor on the 
ground. The gênerai contract as to this matter must be taken to 
mean something, and it would be of little avail to say that the plain- 
tiff in error can take the steps prescribed in article 5 to make this 
security available, if the materials themselves could be taken away, 
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as claimêd by déleM^ftt'în error, by the exécution of a creditor or the 
action- of a trustée îh bankruptcyi • ï'he effect of thé whole contract 
between the pai*tiè's, iûcluding artîèle 5 of the supplemental eontrâct, 
in whatever terms it may be described, was to affix td the materials 
brought upon the grôund and appïopriated to the building by the 
contractor, a charge or interest in favor of the plaiiitifif in error, con- 
sistent with thé qualified ownership of the défendant in error, but 
commensurate with the requirement, that they Should furnish security 
to the plaintifï id error for the performance of the contract and for 
advances made. ' 

The spécial oral agreement of December 16, 1899, as set forth in 
the testimony ôf Mr. Ivîpp, gênerai nianager for the pîaintifif in error, 
which is not contradicted or disputed, may be taken as a spécifie 
appropriation of the materials at that time delivered on the premises 
of plaintifï in error, as seCurity for the advances then made, freed 
from the requirements of notice aïid certification by the architect, 
contained in the fifth article ôf the èUpplemental agreëment; and as 
making effective and availablé at once the inchôate lien or title of the 
plaintiff in error to said materials. In other WOrds, by this oral 
agreëment, the qualified possession of thèse materials by plaintifï in 
error, was made immédiate and unqualified. Thè security originally 
intended by the parties, was perfected as to the advances then made. 

Nor in this view of the mutual rights of the parties^ can it be con- 
tended that this oral agreëment of December 16, 1899, was an un- 
lawful préférence, in fraud of the bankrupt law. It was not a new 
ànd independent contract, but a récognition of the old contract, and 
in furtherance and eonsummation of its intent. A mortgagor, who 
puts his mortgagee into actual and unqualified possession of the chat- 
tels mortgaged, instead of compelling him to tâke the formai steps 
for a foreclosure, is acting in furtherance of the original contract, not 
making a new one, in the sensé thât would, in this case, transgress 
the inhibition of the bankrupt law aâ to preferential conveyances. 

Unquestionably, the défendant in error could not hâve been heard 
to challenge the légal and binding efifèct of this contract, as above 
described; but their coUflèel now contend that, even though it be good 
between the parties, their immédiate représentatives and volunteers, 
this contract cannot bind third parties without notice, and that bona 
fxde judgmentcreditors could hâve levied upon and sequestered the 
materials hère in question, unafïected by the contract, even though 
admitted to be binding between the parties. And if creditors could 
hâve so attached the property, free from any claim on the part of the 
plaintifï in error, then it is argued that, under the provisions of sec- 
tion 70 of the bankrupt law, whioh gives to the trustée any property 
which miglit hâve been levied upon and seld under judicial prdcess 
against the bankrupt, the 'unqualified property in thèse materials vestêd 
in the trustée. The statute of EHzabeth, as in force in Pennsylvania, 
is; invoked to déclare illégal against creditors any conveyance, pledge 
or charge of property, unaccompanied by delivery or change of pos- 
session, and the court belowi takingihis view, relies upon section 67, 
cl. "a," of the bankrupt làw, which provides that "claims which for 
want of record, or for other reasonSi would not hâve been valid liens 
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as agaînst the daims of the creditors of the bankrupt, sliall not be 
liens against his estate." 

In order to arrive at this resuit, it is assumed that the property in 
question could hâve been levied upon and spld under judicial process 
against the bankrupt, either generally, or because there was no pos- 
session in the plaintiff in errer, that would make good its claim against 
creditors of the bankrupt. But this assumption is not warranted. 
The goods dehvered by the contracter upon the premises, for the pur- 
pose of being built into the structure contracted for, were sufficiently 
in the possession of the owner of the premises to protect the lien, 
claimed as the resuit of the understanding between the parties to the 
contract. They were in the possession of the owner of the freehold 
as fully as they could be, consistently with the right of the contracter 
to incorporate them in the building. In this respect, this case difïers 
from thèse cited by défendant in error, in which the materials fur- 
nished by the contracter, and in litigation between the parties, were 
in the exclusive possession of the contractor, never having been de- 
livered upon the premises of the owner. Materials delivered as in this 
case, are noteriously to ail the world, in the qualified possession and 
ownership of the owner of the freehold, and the création of a lien or 
charge, or the making of a conveyance, would not require, or indeed 
be susceptible of, any further delivery or change of possession, in order 
to take the case eut of the mischiefs of the statute of frauds. To 
merely say that thèse materials could hâve been levied on by judg- 
ment creditors of the bankrupt, and thus bring them within the de- 
scription contained in section 70 of the bankrupt law, of property that, 
upon the adjudication of bankruptcy, passed to the trustée of the bank- 
rupt, is begging the question. Thèse materials would net, in our 
opinion, after their delivery on the premises by the contracter, hâve 
been liable to such a seizure, for the reasons that we bave already 
stated. The situation of the parties, as the resuit of the contract be- 
tween them, was such, that the contractor could hâve made no dis- 
position of this property, inconsistent with his obligations under the 
contract, and he could hâve been prevented in equity, by injunction, 
from se doing; and equally so could a créditer hâve been prevented 
from asserting a right of seizure inconsistent with the interest of the 
plaintiff in error. In this respect, we think the case is quite within 
the ratio decidendi of Hauselt (V. Harrison, 105 U. S. 401, 407, 26 
h. Ed. 1075. The trustée in bankruptcy, seeking by proceeding in 
law to enforce the title of the bankrupt, to personal property so situ- 
ated, will be subject to ail légal and équitable claims of others, which 
exist against the bankrupt, nôt in fraud of the bankrupt law or the 
rights of gênerai creditors. Hauselt v. Harrison, supra; Cook v. 
TulHs, 18 Wall. 341, 21 L. Ed. 933; Yeatman v. Institution, 95 U. 
S. 764, 24 L. Ed. 589; Stewart v. Platt, loi U. S. 739, 25 L. Ed. 816; 
Lumber Co. v. Ott, 142 U. S. 622, 12 Sup. Ct. 318, 35 L. Ed. 1136; 
Chattanooga Nat. Bank v. Rome Iren Co. (G. C.) 102 Fed. 755. 

The law ef the contract, as we view it, supports the claim of plaintiff 
in error, that the right of the owner was a spécifie contractual right 
conferred upon it by the original agreement between the parties, and 
that the subséquent action of the owner in acceding to the request 



69e 115 FEDERAL REPORTER. 

of Ùïé cbiitractor for an âdvance of $15,000, upon the faith of the 
materials delivered upon the ground, confirmed and niade certain 
thè^i-îflit'ifiiî.'thè d\ipner M'^'&à iHè suS^e'quent default of the Contractor, 
td ènf6rcè'4hë ôrîginal contraètiiàl right and to apply tiie materials 
to the usé to which they had been specifically appropriated by the con- 
tractor, 5n deliVering them on t6 thé premises of the owher for use 
in fulfilling thé contract. 

Wè'disà^ee, âlsb, with the pôS'îtion tàken by the learried judge of 
the court below, ih regard" totnéeiBfect of the oral agreeraent of De- 
cember i6th; wheh he says : ^ 

"Even aéàtliïilng, however, that à çontract ôf pledge was actually made, 
it woyid be Inefifeetive, becaùse no",^sèsslon was ever taken by the silk 
companyttinflér the contraet^ aad thetëfore If under such circumstances any 
lien could Jie,89.id to exist, It iwould be a secret lien, and, lite the privilèges 
reserved under the 5th article, would also be stricken down by the Penn- 
sylvanla la"» in favor of other creditore." 

What we hâve already said, as to the efïect of the delivery by the 
contractpr of the materials . upon the premises of the silk company, 
in giving it a possession that would protect. the lien which we think 
was intejidediJtOibe.created by the parties in their gênerai contract, 
and especialjjy in the fifth article of the supplemental a'greement, is 
applicable to the proposition of the learned judge, just quoted. There 
is no intonation in, the testimony thàt, if this oral agreement was a 
distinct and indepèndent pledgè, it was not, to use the language of 
section 67, cl. "d," of the bânkrupt act, "given or accepted in good faith 
faith, and not in contemplation of or in fraud upon this act and for 
a présent considération." The pnly question, then, is the one upon 
which t)ie court below expressed itself in the opinion just quoted, 
to wit, that there was no sùfïicient delivery or change of possession, 
to deprivç the transaction of the character of a secret lien, as de- 
nounced by the law of . Pennsylvania in that behalf, in favor of at- 
taching éreditors, and therefore of the trustée in bankruptcy. The 
intention tO'pledgèbeing clear, and the considération being substan- 
tial and adeguate, what other act was necessary, to give the requisite 
possession toâvoid the mischiefs aimed at by the law of Pennsylvania, 
as founded on the statute of Dlizabeth ? The materials were already 
on the lànd and premises of the company, for the purpose of being 
incorporated into the buildinig. Could that possession, in pursuance 
of the pledge, be made more -notorious and open by moving them 
away and bruigjng them back, or by removing them to other land 
of the silk'coittpany? Wé think not. Goods pledged or conveyed, 
while so sitnatedy are withinnone of the mischiefs of the statute of 
frauds, and can be the occasion of no déception to a créditer of the 
contractor, aiiy rtiore than if fuUy incorporated into the building, in 
which case,' no: assertion of a right in a créditer to âttach is suggested. 

On the whole ,case, therefore, we think the learned judge of the 
court below. erred in nOt granting defetïdant's motion for judgment, 
notwithstandin^j the verdict. , The judgment below is therefore re- 
versed, with directions to enter one in favor of the défendant. 
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TmiTEp STATES v. WÀLSH et al. 

(Cfrcutt Court of Appeals, Second Circuit Aprll 16, 1002.Ï 

No. 120. 

1. cftntract for constrcction of government work — constructioït — 
Waivbr op B^each bt Ofkicers. 

A contract for the construction of a dry dock for the Xlnlted State» 
required sueh construction to confonn In ail respects to the plans and 
spécifications whlch were, attached and made a part of the contract, 
and provlded that such plans and spécifications should not be changed 
In any respect except upon a wrltten order of the bureau of yards and 
docks, and by wrltten agreement between the parties, It further pro- 
vlded- that the government should hâve a compétent civil englneer in 
charge of the work, who should hâve the privilège of Inspecting at ail 
times the materials and work, wlth power to reject either materials or 
work deemed by him unsultable or not In conformlty wlth the contract 
or plans and spécifications. Beld, that such englneer could not blnd the 
United States by consentlng to déviations from spécifie requiretnenta 
of the spécifications as to workmanship or materials, whlch fact the 
contractors were bound to know, and that no action or neglect of hls 
or hls subordinates could operate as a waiver or estoppel on the part of 
the government to relieve the contractors from Uabillty for such de- 
partures from the requirements of the contract 

fll 8amb— Epfeot of Acceptanob— Ignorance of Defects. 

The contract further provlded that the contractors should not be en- 
tltled to fuU and final payment untll the dock had been tested by offlcers 
designated by the government, and accepted after their approval. 'Beld, 
that an acceptance and payment of the contractors after such test did 
not conclude the government if made in ignorance of facts whlch, If 
Ifnown, would hâve led to a refusai to accept, and that, where the final 
test was made under conditions whlch did not permit structural de- 
partures from the spécifications to be discovered by the offlcers maklng 
It the government was not chargeable wlth notice of such defects, 
to preclude it from holding the contractors liable therefor on thelr sub- 
séquent discovery, because of the knowledge of or consent to the same 
by Its engineers in charge of the work, who, as the contractors were 
bound to know, had no authority in the premises.i 

S. Samb. 

The acceptance by the englneer, or hls acqulescence as the work 
proceeded, and the final acceptance of the dock by the board of offlcer» 
designated by the navy department are Important evldential facts tend- 
Ing to prove that the work and materials complied wlth the contract; but 
they are not of controUing efl!ect, and neither such acceptance nor the 
payment of the contract price necessarily deprlves the government of 
Its right of action for a breach of the contract In materlal and sub- 
stantial partieulars. 

i, Samb— DiscHARGK of Surett— Modification of Plans. 

A surety for the performance by the contracter of a building con- 
tract whlch provides that changes may be made In the plans and 
spécifications by written agreement of the parties, is not discharged from 
liabllity by modifications so agreed upon whlch are not so extenslve 
as to radically change the contract and substitute a difCerent one. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Henry L. Burnett, Arthur M. King, and George H. Gorman, for the 
United States. 

Howard A. Taylor and James A. Soley, for défendants in error. 

Before WALLACE and TOWNSEND, Circuit Judges. 

» See Contracts, vol. 11, Cent Dlg. ^ 1464, 1467, 1468, 1409, 1478, 14T*. 
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WALLACE, Circuit Judge. ,,This, is a, writ of error by the plaintiff 
in the court below to reviêw à fudgiiiént for the défendants entered 
upon a verdict reridered by the direction oî the court.' 108 Fed. 502. 

The action was brought to recoverdàmages sustained by the United 
States for a breach of a contraet fcw* the construction of a dry dock at 
the navyyard, Brooklyn,. N. y., Iliade May 8, 1895, to vvhich contract 
the defeiadàrits Thomas apdjiAqgiastin Walshj ,as principals (named 
therein as "contractor"), and the défendant ,Grimrains, as surety, were 
parties of the iirst part, and the bureau of yards and docks, United 
States nayy d^pâ^rtment, représëntîng the government, wàs the party 
of the seçQpé part. The importanti «atjses of the contract which con- 
cem the Itability of the défendants are thèse: 

"Flfst. ïhe «mttactor wlll ' '• ♦ * construct and complète, ready to 
recelve yei^seis, ja tlmber dry dock, to be located at such place on the water 
Unie df'tlieiiavy' yard, Brooklyn, N^ Y., as shall be designated by the party 
of thç seëbnd part; and wlll at hls own rlsk and expansé furnish and pro- 
vide 4^1 lapôr, materlàls, toofe, Ifliplërnents, and appliances of èyery descrip- 
tion ûecééiéètrj' or requlsitè in pr' atout the construction of sàid dry dock 
and the Steel calssbn, pumplng:ma;chinei'y, pump house, cillteits, and ail 
other âecesfeôries àid appnrtejriàfiëçs, in accordance with the aforesaid 
plans and spécifications, sriDject t6 the approval of the civil éngineer, or such 
other compétent offlcer <Jr person or persons as may for that purpose be 
designatét'by th^ party of thé sèctod part It belhg further mutually stipu- 
lated and àgreëà that the lofflcér or offlcers, pereon or! persons, thus 
designated: shBll ahd may, from lime to tlme during the irogress of the 
work, Jnspëct' èkïl materlals fûriiiished and àll work done under this con- 
tract, >flth înllpower to rejecf àny materiàl or work, in whole or in part, 
which he ol? they may deem uristritâble for the purpose or purposes intended, 
or not in strict teônfornilty wlthlthe splrit and intent of this Contract and 
wlth the àfbi'ièfeiid plans ^nd Spécifications, and to cause any inferior or 
unsafe wdflt to be taken down by and at the expense of tlje contractor; 
and that ail '^ch rèjèctéd matertâl shall be at once removed from the station, 
and replacéià by ioiaterlal satisfàctory tb such inspector; and that ail such 
inferior or unéàfe i^rork shall be replaced by satisfàctory work by and at 
the expense of the contractor. Suéh Inspectors shall at aUtimeâ during the 
progress of the work hâve full aceess thereto, and the contractor shall 
fUifiiîsh them Wlth f ail facilities for the inspection and superintendence of 
thésame." ;' "' 

"Seventh. Thé (Wngtniction 6f thé said dry dock and Its accessories and 
appurtenancéfe hérein contracted fop shall conform In ail respects to and with 
the plans and spécifications aforesaid, which plans and spécifications are 
herete anneied, and shall be déciûed and taken as formlng a part of the 
contraét wlth the lîke opération âiid effect as if thé samé werè incorpora ted 
herein. No omission In the plans or spécification of any détail, object, or 
provision necessary to carry this contract into full and complète efCect in 
accordance Witfi the trué intent and meaning hereof shall operate to the 
dlsadvantage of the United States, but the same shall besatisfactorlly sup- 
plied, performed, àhd obsérved by the contracter, and ail claims for extra 
compensation by rèàson of or for or on account of such extra performance 
are hereby, and in considération of the premises, expressly waived; and it 
is hereby further proyided, and thig contfact is upon the express conditions, 
that the sald plans and spécifications shall not be changed in any respect, 
except upon the written order of the bureau of yards and docks; and that 
If atany time Jt shp.ll be found advantageous or necessary to make any 
change, altération, or modification in the aforesaid plans and spécifications, 
such change, altération, or modification must be agreed upon In writing by 
the parties to thé contract, the âgreement to set forth fully the reasons for 
such change, and the nature thereof, and the increased or diminished com- 
pensation, based upon the estimated actual oost thereof, which the con- 
tractor «jtiaU receive. 
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"Eighth. The aforesaid dry dock and Its accessorles and appurtenaUces, 
and each and every part thereof, shall be constructed of approved materials, 
and in a thoroughiy substantial and workmanlike manner, In accordance 
witli the true intent, meaning, and Spirit of the contiact, plans, and spécifica- 
tions, to the satisfaction of tlie party of tbe second part." 

"Tenth. It is mutually understood, covenanted, and agreed by and between 
tbe parties hereto thàt the said dry dock shall not be accepted, and that the 
contracter shall not be entitled to the final payment or to réservations pre- 
vlously made, until twenty days after a complète test of said dock shall 
hâve been had under the direction of such offlcers as may be designated 
by the party of the second part, such test to consist of a full duty test of 
the pumping machinery, and the docking of such vessel as the party of the 
second part may direct; the emptying of the dock, the refllling of the dock, 
and the removal of such vessel, without any indications whatever of any 
defect, weakness, or settlement due to faulty material or workmanship in 
said dock, or either of its accessorles, and the resuit of such test to be in 
ail respects to the full and complète satisfaction and approval of the offlcers 
designated to superintend the same. Such test shall be made within thirty 
days after the contractor shall hâve notified the party of the second part 
of the completion of the dock, and a décision upon the question of acceptance 
made within twenty days thereafter." 

"Twelfth. (6) When ail the conditions, covenants, and provisions of this 
contract shall hâve been performed and fulfllled by and on the part of the 
contractor, he shall be entitled, within ten days after the fîling and ac- 
ceptance of his claim, to reçoive the said reserve, and any sums not covered 
by the monthly estimâtes, or so much thereof as he may be entitled to, on 
the exécution of a final release to the United States, in such form as shall 
be approved by the chlef of the bureau of yards and docks, of ail claims of 
any kind or description under or by virtue of this contract." 

Other provisions of the contract, which are read into it because con- 
tained in the spécifications, are as follows : 

"Superintendence. The contractor shall at ail times during the construction 
of the dock hâve compétent engineers and superintendents in charge of ail 
parts of the work. The govemment will bave aiso 'a compétent civil en- 
gineer in charge of the construction of the dock. The contractor will, at ail 
times when called upon by the civil engineer in charge of construction, 
furnish him full facilities for inspecting workmanship and material, and 
will furnish him also a daily statement of material received for the work, 
so that said material may be Inspected by him and accounted for. The con- 
tracter will also make daily report to the engineer in charge of the work 
of the amount of material worked, excavation removed," etc. 

"Test After the dock structure bas been completed in ail Its parts, con- 
nection made with the pumps, the drainage pump put in place, entrance way 
cleared, etc., the dock structure shall be tested by having one of the largest 
and heavlest vessels of the governxoent placed In it. Should any weakness 
or defect become apparent during such trial test, due to détective or im- 
proper materials or workmanship, the weakness or defects shall be made 
good by the contractors before final settlement and release from the con- 
tract." 

The complaint allèges that the work, labor, and services performed 
and material furnished by the contractors in constructing the dock 
were not in accordance with the terms of the contract, and departed 
from the requirements of the spécifications in varions particulars, and 
in conséquence it became necessary for the government to expend the 
sum of $171,360 in order to put the dock in proper condition for use. 

Upon the trial it appeared that the contractors entered into the work 
of constructing the dock in May, 1895, and prosecuted it until Feb- 
ruary, 1897, when they notified the bureau of yards and docks that it 
wàs ready to be tested. Throughout the progress of the work it was 



700 115 FEDERAL REPORTER. 

undèT the supervision of the engineer in charge, or his subordinates, 
uppn the part pf the navy departttient. They frèquently required the 
çofltractqrs to make changes in method and in détail of performance 
to conîorm to their views; and their observation was se constant as 
to hâve enabled them, if they hâd So desired, to discover at the time 
âny material depàrture which the contractors could hâve made from 
the spécifications., Upon receiying the contractor's notice that the 
dock, was ready for testing it was examined by a board of officers 
designated by the navy departnient; and the board reported it to con- 
fprnî'"in âll respects with the tëqùiretnents of the contract, plans, and 
spécifications," with certain exceptions, which were pointed out, and 
recommended that it be accepted by the government upon compliance 
by the contractors with the' requirements mentioned in their report. 
The êoîitractors made compliance, and in April, 1897, the bureau of 
yards and docks notifîed thepi of its acceptance of the dry dock, and 
instructed them that upon exécution of the release provided for by the 
contract they would be paid the amount due under the contract. They 
executed the release, and wëre p^id in full. In the following month a 
leak in the dry dock was discovèred, which led to an examination of 
the structure by a board of engineers appointed by the navy depart- 
ment. The leak originated in that part of the structure known as the 
"table end" of the dock. Evidence was offered upon the trial tending 
to show déviations in construction, from the, plans and spécifications in 
varions important particulars at that part of the structure, and of a 
character sufîicient to account for the leak. The principal déviations 
consisted in an improper alignment of the piles, in the omission to 
use piles of the lèngth required, in the improper driving of the piles, 
in not having them. in contact either with the cross-caps or the ends 
of the dècking, in not bolting them to the cross-caps, in so fitting 
the floors to the sheet piling that openings extended between the fîoors 
and piling in places of a width of 12 or 13 inches, and in insufificiently 
calking the floors. The évidence tended to show that, where piles 
were required by the spécifications to be 47 feet long, some were only 
12 feet, some ï6 feet, and some 18 feet long, and that dummy piles 
were used in places. In September, 1897, the government entered 
upon the work of repairing the dock, and subsequently expended in 
putting it: îp proper condition the sum of $171,360. 

It ïurther appeared upon the trial that at the time the examination 
was madé in March, 1897, and the dock tested by the board of olficers 
appointed by the iiavy department, the caisson was in place, and the 
table end was about 27 feet below the surface of the water, and that 
there was a cément floor over the bottom, and the évidence was such 
as to permit the inference that the surrounding conditions were sut- 
ficient to account for their failure to discover the déviations and defects 
in construction. 

The trial judge^ upon the motion of the défendants, directed a ver- 
dict in their favor^ He placed his ruling upon the ground that the 
testimony did not warrant the conclusion that there was not knowledge 
on the p^rt of the government, through its officers, of the déviations 
from the contract; that the government was charged with such knowl- 
edge at the time of its final acceptance of the dock; and that the 
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plaintiffs were not entitled to recover after such acceptance. The 
principal assignment of error is based upon this ruling. 

In view of the undisputed facts, and the facts whicb the jury would 
hâve been authorized to find upon the évidence, the government was 
entitled to recover the damages sustained by the breach of the contract, 
unless what took place during the progress of the work was a waiver 
of more complète performance, or unless the cause of action did not 
survive the acceptance of the dock and the final payment made by the 
government. The first inquiry is whether the engineer in charge of 
the work had any authority to sanction or permit the déviations from 
the spécifications made by the contractors during the progress of 
construction. The contractors undertook to construct a dry dock 
accordîng to the plans and spécifications. The contract provided that 
the construction should conform in ail respects to the spécifications, 
and that there should be no change or modification of the spécifica- 
tions in any respect except upon the written order of the bureau of 
yards and docks. The authority of the engineer in charge was only 
that conferred by the contract, and the contractors were informed by 
the instrument under wbich he exercised his authority of its extent 
and limitations. If he had expressly consented to an unauthorized per- 
formance, his acts would not hâve bound the government. Much 
less is the government bound if he consented to an improper perform- 
ance of the contract by neglect or mistake. He had no power to 
authorize a departure from the requirements of the spécifications, un- 
less it was delegated by that clause which provides that the work is to 
be subject to his approval and inspection, and permits him to reject 
any materials or work which he may deem unsuitable. That provision 
was one for the benefit of the government. It is to be construed as an 
additional safeguard against noncompliance with the spécifications 
by the contractors, and against a literal but unsatisfactory compliance. 
An instructive authority in point is Glaucius v. Black, 50 N. Y. 145, 10 
Am. Rep. 449. That was a case where, by the terms of a contract 
for the repair of a building, it was stipulated that the material should 
be of the best quality, and the work performed in the best manner, 
subject to the acceptance or rejection of an architect, ail to be done in 
strict accordance with the plans and spécifications, and to be paid for 
when done completely and accepted ; and it was held that the accept- 
ance by the architect of a dififerent class of work, or of inferior ma- 
terials, did not bind the owner, and did not relieve the contractor from 
the agreement to perform according to the plans and spécifications. 
See, also, Woodrufif v. Railroad Co., 108 N. Y. 39, 14 N. E. 832. 
Undoubtedly the contract made the engineer in charge the appointée 
of both parties, and contemplated that his décision should be final in 
respect to ail détails of performance which were left to his décision by 
the spécifications ; and the promise of the government to "hâve a 
compétent civil engineer" always in charge emphasizes this interpréta- 
tion. Under a contract containing similar provisions, but where the 
spécifications provided that certain sandstone to be used in the dock 
should be of a "quality approved by the engineer," it was held in U. S. 

V. Barlow (Sup. Ct., Feb. 24, 1902) 22 Sup. Ct. 468, 46 L. Ed. , 

that the engineer's décision, when properly exercised, was final as to 
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the qualitytOf tjie sandstone, and that the contracter was entitled to 
recover for sandstone delivçred, inspected, and approved by the 
engineer, jiotwithstanding it had been subsequently rejected by the 
goyernrtiént. 

The,deçartures from the spécifications in the présent case were not 
in any iriâtters of performance which were left to the discrétion of the 
engineer. They were déviations from spécifie requirements of the 
spécifications. As the contract did not authorize the engineer or his 
subordinates to permit any such departures from the spécifications as 
would appear to hâve been made, and as the contractors were bound 
to know that it did not, what occurred during the progress of the 
work furnished no défense to the action either upon the ground of 
waiver or.estoppel. 

The acceptance of the dry dock after the final test did not conclude 
the govemment if it was made in ignorance of facts which, if known, 
would hâve led, to a refusai to accept. The government did not con- 
tract that the acceptance should be conclusive évidence of the con- 
tractor's performance of the contract, or entitle them to be paid in full. 
It did cpntract that the contractors should not be paid in full without 
such acceptance. In thîs respect the contract is unlike some building 
contracts in which the parties agi-ee that the certificate of an architect, 
or his acceptance of the work, shajl be conclusive, and as to which it 
has ,been held that they cannot withdraw the décision of the question 
of compliance or noncompliance from the architect, and ofifer it to the 
décision of a court. Butler v. Tucker, 24 Wend. 447 ; Smith v. Brady, 
17 N. Y. 176, ^2 Am. Dec. 442; Railroad Co. v. Price, 138 U. S. 185, 
II Sup. Ct. 290, 34 I/. Ed. 917; Kennedy v. Poor, 151 Fa. 472, 25 Atl. 
119. The évidence in the case certainly warrants the conclusion that 
at the time of the acceptance the government ought to hâve been in- 
formed of the departures from the spécifications made by the contract- 
ors by some of its officers who were in constant supervision, and had 
every opportynity to discover them during the progress of the work. 
The final test was made under conditions which did not permit them to 
be discovered by the exercise of ordinary expédients, and the évidence 
does not warrant even the inference that the government was actually 
aware of the déviations when the dock was accepted, or when the final 
payment was made to the contractors. Knowledge is not imputed 
to a principal of the unauthorized acts of his agent., A principal is 
never charged with the conséquences of the misconduct of his agent in 
violating his instructions except for the protection of some third person 
who has been raisled by reliance upon the ostensible authority of the 
agent; and his responsibility ir? such cases rests upon the ground of 
ratification qr estoppel. The contractors had no right to suppose that 
the engineer in charge or his subordinates were authorized to permit 
the déviations; the government did not know that they had taken 
place; and the acceptance of the dock and the making of the final pay- 
ment under thèse circumstances did not préjudice the right of the gov- 
ernment upon the discovery of the truth to maintain its action for the 
breach of the contract. 

Even if the government should hâve been aware that the contract 
had not been complied with when the dock was accepted and the final 
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payment made, it is not apparent that its right of action did not stjrvive. 
In Briggs v. Hilton, 99 N. Y. 517, 3 N. E. 51, 52 Am. Rep. 63, where 
a sale was made with warranty of quality, the goods to be delivered 
at a time several months subséquent, it was held that a cause of action 
for a breach of the warranty sùrvived the acceptance and rétention of 
the goods by the purchaser, with ample opportunity to ascertain their 
defects and the payment of the purchase price. See, also, Story Sales, 
§§ 405, 406, and Benj. Sales, § 901. Payment of the contract price 
does not of itself constitute a waiver of the defects in the articles paid 
for, even though the party paying is at the time actually aware of the 
defects. Plannery v. Rohrmayer, 46 Conn. 558, 33 Am. Rep. 36; 
Moulton V. McOwen, 103 Mass. 587. 

The owner of real property, who has employed another to erect a 
structure on his land, does not, by taking possession and appropriating 
the structure to the uses for which it was built, preclude himself from 
insisting that the builder has not properly performed his contract. 
The results cannot be separated from the necessary conséquences of 
ownership ; and as he cannot, without préjudice to himself, reject them 
or refuse to retain them, the law does not imply any promise from his 
acceptance of them. This being so, it matters not whether at the time 
he is or is not aware of the defects. Mohney v. Reed, 40 Mo. App. 99 ; 
Stewart v. Fulton, 31 Mo. 59. "Each material, as it is placed in the 
work, becomes annexed to the soil, and thereby the property of the 
owner. * * * As the érection is his by annexation to the soil, 
he may sufifer it to stand, and there is no rule of law against his using it 
without prejudicing his rights." Smith v. Brady, 17 N. Y. 173, 189, 
yz Am. Dec. 442. Acceptance without objection is évidence that the 
contract has been satisfactorily fulfilled, and, when there is an obliga- 
tion to reject or accept, raises an implied promise from the réception 
of the benefits of the contract to pay for their value. This is the 
only efïect of acceptance. If there is such an implied promise, per- 
formance of the original contract is waived, and it is treated as having 
been duly performed, or the recovery proceeds upon the new contract. 
It is true that slight déviations or unimportant omissions in the per- 
formance of a building contract will not defeat a recovery by the con- 
tractor, and, if he has substantially performed, he can recover what 
is justly due, making allowance for the value of the déviations; but 
this right of recovery is whoUy independent of any act of acceptance 
by the owner. 

The acceptance by the engineer, or his acquiescence as the work 
proceeded, and the final acceptance by the board of ofificers designated 
by the navy department, were important evidential facts tending to 
establish that the work and materials were supplied conformably to the 
contract. In other respects they were not of controlling effect. There 
was évidence which might hâve authorized the jury to find that in 
some particulars the departures were so serions that the contractors 
must hâve known at the time that they were likely to endanger the 
integrity of the structure. Without intending to intimate that the 
évidence was cogent enough to compel such a finding, it is sufficient 
to say that there was a question of fact for the jury, and that the case 
should not hâve been taken from them by the court. 
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ït is însîsted in behalf of one of the défendants in error, the surety 
for thé contractors, that as to him the judgment should be afïirmed, 
be'cause he was' released from his obligation by changes and modifica- 
tions made in the requirements pf the conffâct by supplemental con- 
tracts made between the contractors and the government during the 
constructipri bf the dry dock. 

The Uri(^efit£lcîàg of the surety Was entered into at the time of the 
exécution 6f 'the contract, and was conditioned that the contractors 
should '%ell ànd truly pérform the stipulations" of the contract. Dur- 
ing the progréss' 6f construction varions supplemèntary contracts were 
made betweën thé bureau of yards and docks and the contractors in 
respect tô additional work to be done upon or about the dry dock. 
Of thèse contracts three only are in question. The first one was made 
July 22, 1895. It provided that the contractors should be at liberty 
to deposit, 5,ôo6 to 8,000 cubic yàrds of clay (material excavated to 
make rooiïl for the dock structure) in front of the quay wall immedi- 
ately in frOnt of the dock ehtrànce; that they should maintain in the 
channel of the Wallabout opposite the dock entrance the same depth 
of water as theri existed until the completion of the dock ; and that 
they should remove ail the material deposited in front of the quay 
wall upon the completion of the dry dock. It further provided that 
no claims fof Compensation should be made by either party upon the 
ôther for the work thus to be dohe, and that "in default of the main- 
tenance of the channel or the removal of the deposited material by the 
contractors" the bureau of yards and docks might maintain the chan- 
nel and remOv^, the material, and "deduct and withhold a sum equal to 
the ehtire cpSt théreof from aify payment due or to become due" to 
the contractors fpr constructing the dry dock Under the original con- 
tract. 

June 12, 1896, the contractors and the bureau of yards and docks 
made a further contract, After reciting that the party of the second 
part deemed it nçcessary to make sPme modifications in the plans and 
spécifications âttàchedto and forming a part of the original contract, 
and that the contractors had consented to such modifications, it pro- 
vided for buildirig "the quay wall and the approach to dry dock No. 3, 
and cutting oflf the point pf the old quay wall," in accordance with 
plans and spécifications attached, and for paying the contractors 
therefor the sum'of $47,529, in monthly payments, reserving 10 per 
cent, until the completion of the work to the satisfaction of the engi- 
neer in charge. 

August 29, 1896, the contractors and the bureau of yards and docks 
made a further contract. It rècited that the party of the second part 
deemed it advantageous to the government that the original contract 
be modiiied so as to include "a timber superstructure for the track of 
the 40-ton locomotive crâne," and it provided that for doing the addi- 
tional work according to plans approved the contractors should be 
paid the additional sum of $27,821. 

The surety was not a party to any of thèse supplemental contracts, 
and was not consulted in respect to them, but we are of the opinion 
that he consented in advance to the modifications which they intro- 
duced into the original contract. It was the meaning of the seventh, 
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clause that if, at any time, it should be found advantageous or neces- 
sary to make any change, altération, or modification in the plans and 
spécifications, this could be done upon thé written agreement of the 
parties to the côntract. It is true that the provision requires the agree- 
ment to set forth fuUy the reasons for such change, and in two of the 
supplemental contracts the reasons were not set forth in détail, the 
récitals being merely that the changes were deemed to be advanta- 
geous for the government. This feature of the provision, however, 
was a mère formality, and a failure to comply with it did not attect 
the substantial rights of the parties.- In the supplemental .côntract of 
July 22, 1895, the reasons for the change were stated in full. Except 
for the provision in clause 7, we do not doubt that the sùrety would 
hâve been discharged, because the undertaking as modified would 
hâve been no longer the one for which he originally became answer- 
able. It is not contended that the modifications made in the original 
plans and spécifications by the supplemental contracts were not ad- 
vantageous. They were not so extensive as to sùbstitute a new or 
radically différent undertaking in the place of that originally çon- 
templated, and, as it was provided that they might be made, the 
surety cannot complain. 
The judgment is reversed. 



THE HELIOS. 

(Circuit Court of Appeals, Second Circuit, April 22, 1902.) 

No. 140. 

1. Bhippinq— Breach of Chabtbk. 

A flnding that the master of a Tessel violated a charter by abandoning 
a -wreeklng expédition before completion of the work or expiration of 
the charter, wlthout sulEcient cause, affirmed. 

2. Same— Construction of Charter— Length of Term. 

A charter of a steamer for a wreeklng expédition limited the tlme 
of the voyage to "about six weeks," which was the time the charterer 
estimated would be required. At the end of about three weeks the 
master refused to stay longer at the wreck, but through delays, in part 
resultlng from such abandonment, the vessel was not returned to the 
owner untll elght weeks after the beginning of the term, and he was 
pald the charter hire for that time. Held, that the charter could not 
be construed as one for such tlme as mlght be required to complète the 
enterprise, but, under the évidence as to custom, it dld not entltle the 
charterer to retain the vessel more than ten days beyond the six weeks 
specifled, and that in an action by him to recover damages for abandon- 
ment of the work before the expiration of the term the owner was not 
estopped from relying on such limitation by hls acceptance of the 
charter hire for a longer time. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

For opinion below, sce 108 Fed. 279. 

This is an appeal from a decree of the district court, Eastern dis- 
trict of New York, in favor of libelants for damages sustained by 
115 F.— 45 
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breach otà jÉâfter party wfiereby the Helios was hîred for one round 
trip. to thp "i^^est ïndiéS) ,'OÎ about six ■Wé^ks, to àssist in salving cargo 
frpin thè|;S5,S,, Fr^ftines, \yhich hacj beén wrecked on Hogsty Reef, 
one of thÇjBjàiîiàftia Çay^. "! 

Ever^tt ParWheeleri forappellant. 
Edward Benedict, for appdlee. 

Befbre WALLACE;?nd LACOMBE, Circuit Judges. 

PER CÛ^AM. ITie district judge bas written a careful and most 
epchàustive.Qpinion, and/inasmucn as Ave concur with his conclusions 
(except on a point héreinàfter refêrired to), it will be unnecessary to 
rcheaxse thç tacts hefe. The Helids did not find as sâfe a harbor 
at ïîogsty ïleef as she would havè found at Tompkinsville, in the 
upper Day of New York, but we are satisfied from the proof that 
the harbgr wàs what the parties inust hâve expected it would be, and 
was in entire conformity tpthe terrtis of the charter party. No move- 
nient of the iide impenjed ,ber, : nor ^irevented her lying always afloat. 
Shê was exposéd to more risks thah she would hâve encountered 
had she remained tied up to the wharf in her home port, but risks 
were to be expected. They were expected; they were in the minds 
of both parties; they were so thoroughly appreciated by the mas- 
ter that he would not leave on the voyage until he had obtained 
from the libelants an absolute guaranty against those risks of the 
shîp's sa|ety to her full yalue, In view of this last circumstance, the 
conduct ûî the master iri abruptly leaving the reef before the term 
of the charter had expired was especially reprehensible. We con- 
cur with the district judge also in the conclusion that the language 
of the charter» "one round trip to the West Indies, of about six 
weeks," cannot be changed so as to cover the enterprise of salving 
the whole cargo; but we db not concur in the further conclusion 
that, because the owners accepted the stipulated per diem for the 
wbole, éight weeks, thèy are estopped from relying on this language 
of the charter party. The .évidence, however, warrants an extension 
of the term to ten days beyond the six weeks. The différence is four 
days only, in which proportion the damages should be reduced. 
.The respondent disputés the allowance of damages for one day 
lost at Mole St. Kicholas because the ship went there to send a tele- 
gram asking to terminale the adventure, and for sohie nine or ten 
days at Havana, because that delay was occasioned by waiting for 
the comingf,oftinderwriter's agent. But, if the master had followed 
out the contrî^ct, he would riot hâve had to ask unnecessary ques- 
tions by telegraph ; and, if he had kept the ship at ,.the reef, where it 
was his duty to keep her under the contract, the présence or absence 
of an underwriter's agent in Havana would hâve made no différence. 

The cause is remitted to the district court, with instructions to re- 
duce the damages in the proportion that four days bears to the 
amount. Iki ail other respects the decree is afErmed, but without 
costs to either sideas against the other. 
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In re EWING. 

(Circuit Court of Appeals, Second Circuit April 22, 1902.) 

Nos. 127, 128. 

1 Bankruptct— Involuntary PnocEEDiNss— Pétition. 

A pétition alleglng payments to a créditer whlle Insolvent as an act 
of banlsruptcy Is demurrable uniess It further avers that such payments 
were made with Intent to prefer such creditor over the other credltors 
of the défendant. 

2. Same. 

Averments in a pétition In Involuntary banliruptcy Intended to show 
that the Indebtedness of défendant to one of the petltioners was fraudu- 
lently contracted are Impertinent, and, on motion therefor, should be 
stricken out 

Pétitions to Review Orders of the District Court of the United 
States for the Southern District of New York. 
On pétitions for revision of orders in banlcruptcy proceeding. 

Austin G. Fox, for petitioner. 
H. N. Avery, opposed. 

Before WALLACE and LACOMBE, Circuit Judges. 

PER CURIAM. We are of the opinion that the demurrer to the 
pétition for the adjudication of Ewing as a banlcrupt should hâve been 
sustained because the pétition omits to aver that any of the pay- 
ments alleged to hâve been made by Ewing, the alleged bankrupt, to 
Bouvier, were made with intent to prefer Bouvier over his other 
creditors. We are also of the opinion that the averments in the péti- 
tion of facts intended to show that the debt of Ewing to one of the 
petitioners was fraudulently contracted were impertinent, and should 
hâve been stricken out. The questions seem too clear to rcquire dis- 
cussion. 

The order overruling the demurrer is reversed, with costs, and with 
instructions to the court below to make an order sustaining the de- 
murrer, and, at its discrétion, authorizing an amendment of the peti- 
tîoiL 
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Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge. This an action of assumpsit upon a written 
contract between two stockbolders in a corporation, to recover dam- 
ages, TJhere was a gênerai demufrer tô the déclaration, which was 
sustained by the court below, and a judgment rendered in favor of 
the défendant. The'Wlrit of error is brought to reverse that judg- 
ment. The décision of the court seems to us manifestly correct. 
Among many other reasons, this one seems conclusive ; that the con- 
tract is quite too vague and indefinite in its terms to be enforced in 
a court of law, T hère are three counts in the déclaration, ail setting 
out substantially the same supposed cause of action. The third count 
sets out the contract in fuU, which, so far as is material to the ques- 
tions involved, is as follows: 

"Theïsald party of the first part hereby agrées to pay Into the treasury 
of the said Smith & Jones Company the sum of twenty thousand dollars 
($20,000) cash, and to guaranty, In lieu of the présent guaranty of J. P. 
Smith, the notes of the Smith & Jones Company now held by the Continental 
National Bank of Chicago, to the amount of twenty-flve thousand doUar.s 
($25,000), and to provide, as a loan to the sald Smith & Jones Company, 
whatever additional capital Is needed to provide for a working f und." 

The breach alleged is the failure to "loan to the said Smith & Jones 
Company whatever additional capital is needed to provide for a work- 
ing fund." This stipulation is quite too uncertain and indefinite in 
many ways, and in ail ways, within the well-established rule which 
has obtained in thèse cases since and before the days of Chitty. 

Other allégations are that on June i, 1896, the plaintifï was the 
owner of 500 shares of the stock of the Smith & Jones Shoe Com- 
pany with a capital of $125,000. That the défendant was a stock- 
holder in the sum of $5,000, and desired to acquire enough additional 
stock tO' become the owner of two-thirds of the capital. That plain- 
tifï and défendant entered into an agreement that the plaintifï should 
deliyer to the défendant 208 sharés of his own stock and enough 
more to make two-thirds of the entire stock of the corporation, and 
to cancel ail claims against the company. In considération thereof, 
the défendant agreed to do and perform certain things, and among 
others to pay into thétrèàsury ôf the company $20,000 in money. 
That this agreejnent was qarried into efïect, so that défendant became 
the owner of two-thirds of the stock, the plaintifï retaining 250 shares. 
That the business was continued two- years, but the défendant did not 
(as alleged in one çount) after six mOnths continue to provide as 
loans to said company >such additional capital as was needed to pro- 
vide a working fund ; whereby was lost to the plaintifï his 208 shares 
of stock Èé transferredj of the value of $20,800; also the claims of 
the plaintifï against the company of the value of $10,000, and his 208 
shares of stock retained,tO; his damage $50,000. It also appears by 
récitals in the contract that the plaintifï had purchased ail the mer- 
chandise indebtedness of the Smith & Jones Company, and was to 
get the money back that he had paid therefor from the funds to be 
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provided by the défendant. In other words, the Company had faîled 
and settled with its creditors, and Jones was the owner of ail the 
daims against it, which he had purchased at some price net specified. 
The allégation in the third count which sets out the breach of the con- 
tract by défendant is as foUows : 

"And the said défendant, through Its offlcers and agents, came into tbe 
management and control of said company, its afCairs and business, and so 
managed the same, for a period of, to wit, two years, but wholly refused 
and neglected during sald time to provide as a loan to said company what- 
erer additlonal capital It needed to provide for a worliing fund, but on the 
contrary thereof caused It to incur a large amount of Indebtedness to under- 
take and transact business beyond and in excess of Its financial abllity, by 
means whereof the crédit, good vvill, and business of said company was de- 
stroyed, and that said défendant caused the same to be liquidated and wound 
up, and the sald company, by reason of said fallure of the défendant to keep 
its said promises, undertakings, and agreement, was unable to prosecute or 
continue the same, by reason whereof there was lost to the plaintifC the 
debt of said company to him," etc. 

There are some allégations in the deciarauon cnarging négligence, 
but the action can only be held to be in assumpsit upon the con- 
tract. It appears by ail three counts that the défendant was the 
owner of two-thirds of the capital stock of the company, and the 
plaintifï the owner of less than one-third. The défendant then had 
a stronger interest than the plaintiiï in the success of the company. 
By the allégations of the déclaration, défendant was the one who 
sufifered most by the failure of the company. It put $20,000 in cash 
into the treasury of the company when the contract was made, and 
for six months it furnished ail the money the company needed to 
carry on its business. If the business was being carried on at a loss, 
why should the défendant continue to pour in more money for an 
indefînite time? Certainly the contract by its terms did not require 
it. Under such a contract, how long must the défendant be held to 
a losing venture? As no time was agreed upon by the parties, it 
would certainly seem, if there were nothing but losses upon Ipsses, 
that six months would be a reasonable time. And if the directors 
were not to détermine that question, who should it be left to? Cer- 
tainly not to a jury, for they would know nothing of the needs of 
the business. But by law it belonged to the directors to détermine 
ail thèse things. Sellers v. Gréer, 172 111. 549, 50 N. E. 246, 40 
L. R. A. 589; Durkee v. People, 155 111. 354, 40 N. E. 626, 46 Am. 
St. Rep. 340. How long crédit was to be given, what the rate of in- 
terest, and what security for the repayment of the loans? None of 
thèse things are provided for in the contract, and it would be quite 
impossible for a court or jury to détermine them and so make a con- 
tract for the parties. The proper management of a corporation is 
in the hands of the directors. The scope of the business, the amount 
of money required to conduct it, the wisdom and propriety of bor- 
rowing money at ail for that purpose, and how long to continue 
the borrowing, would belong exclusively to them. But there is no 
allégation that they determined on anything or asked for or demanded 
more money than the company received from the défendant to con- 
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tinue the businçsç. It is certainly nqt the province of a minority 
stbckholder ïo (iietèrmine any of thèse things. Again, there being no 
time fixed fQî' f ne various loans, they would be due immediately upon 
demand, 30' f there could be no damage more than is merely nominal 
for not riiaiciiig the loans. As was sajd in a very similar case by the 
United States circuit court of appeals for the Eighth circuit in Kelly 
V. Fahrney, 38 C. C. A. 106, 97 Fed, 176:'? 

"Since no agreement appears to hâve been made by the défendant to 
make a loau tOithe White OUffs Company for any deflnlte period, the law 
implies that the borrower -was under obligation to return it on demand 
(Thompson y. Ketchum, 8 Johns. 190, 5 Am. Dec. 332; Purdy v. Philips, 11 
N. Y. 406); and no snbstantlal damage was occasloned by a refusai to loan 
money whieh the corpoçation was legally bound to repay forthwlth (Bradford, 
B. & O. E. Co. V. New York, L. E. & W. R. Go., 123 N. Y. 316, 25 N. B. 499, 
11 L. K. A, 116)." 

It is al&o well adjudged in that case that a judg^ent will not be 
reversed by an appellate tribunal and a new trial granted when it 
appears from the statement of the cause of action that the plaintifï 
in errer is only entitled to nominal damages, citing many cases. 
Again, suppose the money had been advanced to pay ofï ail the in- 
debtedness of the company. It would be only substituting one créd- 
iter for another, and there would be no substantial damage for such 
a breach of cohtract. But we are content to place the affirmance of 
the judgment upon the one ground of the entire uncertainty and 
vagueness of the stipulations in the contract. See Cliitty, Cent, 
(lith Am. Ed.) 92; Erwin V. Erwin, ,25 Ala. 236; Van Schaick v. Van 
Buren, 79 Hun, 575, 24 N^ Y. Supp. 306; Hart v. Railroad Co. (Ga.) 
28 S. E. 637; tinited Press v. New York Press Ce., 164 N. Y. 406, 
S8 N. E; 527, 53 L. R. A. 288. In this case the court of appeals of 
New York lays down the ruie as follows : 

"The dlffleulty wlth thls Instrument lies deeper. It lacks support In one 
of Its essentlal éléments — In the absence of a statement of the prlce to be 
pald. That was a defect whlch was radical in its nature and whlch was 
beyond the reach of oral évidence to supply, for, If the Intention of the 
parties in so essentlal a partlcalar cannot be ascertalned from the Instru- 
ment, nelther the court nor the jury will be allowed to make an agreement 
Ipr them upon the eubjeçt It Is elementary in the law that, for the validlty 
of a contract, the promise or the agreement of the parties to It must be 
certain and expUcit, and that thelr fuU Intention may be ascertalned to a 
reasonable degree of certainty. Thelr agreement must be nelther vague 
nor indeflnite, and, If thus détective, paroi proof cannot be resorted to." 

Marble v. Oil Co., 169 Mass. 563, 48 N. E. 783. 

In that case the contract was about as indefinite as it is in the 
case at bar. The oil company had contracted to sell to the plaintifï 
its oil "on such reasonable terms as to enable him to compete suc- 
çessfully with other parties selling in the same territory." The court 
in its opinion says ; 

"We are of opinion that ît was too Indeflnite and too gênerai to be en- 
forceable as a contract, : • * • The plaintlfCs were never bound to buy 
their oil from the défendant for a single day longer than they chose to. 
So far as appears, the arrangement was to continue only during the pleasure 
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of the parties. It called for np formai notice to terminate It * • • We 
are of opinion that there was no évidence of llablllty under eltlier of the 
coutnacts set ont In the déclaration." 

Flaherty v. Cary (Sup.) 70 N. Y. Supp. 951. 
Judgraent affirmed. 
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(CSrcuit Court of Appeala, First Circuit AprU 18, 1902.) 
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Patbnts— Infringembiît— Elbctbical Apparattj* 

The Bradford patent, No. 535,158, for a method of, and apparatns for, 
regulatlng electrlc circuits, construed, and held not infringed by the de- 
vice of the Ohapman patents, Nos. 599,882 and 613,853. 

Appeal from the Circuit Court of the United States for the District 
of Maine. 
For opinion below, see 105 Fed. 63. 

Clifton V. Edwards and Edward P. Payson, for appellant, 
Edward M. Rand (Seth L. Larrabee, on the brief), for appelles. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

BROWN, District Judge. This appeal raises the question of in- 
fringement of patent No. 535,158, to Julien M. Bradford, dated March 
5. 1895, for "method of, and apparatus for, regulating electric circuits." 
Claims i, 2, 4, and 5 are in issue. 

The appellant contends that the patent is essentially for a new 
method of utilizing an electric current, and that the method claims are 
of fîrst importance. They are: 

"(4) The method of governing the action of a current-varylng apparatus, 
which conslats In slmultaneously releasing and actuatlng sald current-vary- 
lng apparatus by dlffCTential power the Instant the force of current con- 
troUed by sald apparatns varies from the required degree. 

"(5) The method of regulatlng an electric circuit, which consists In slmul- 
taneously releasing and actuatlng current-varylng apparatus by dlfferential 
power the Instant the force of current controlled by sald apparatus varies 
from the required degree. and In opposing the action of sald current-varylng 
apparatus by alternation of sald power the Instant the required force of 
sald current Is restored." 

Bradford's problem was, broadly, to se manage the faults in a work- 
ing current as to make the current control and correct itself. Its 
own variations or irregularities are used to actuate mechanism which 
counteracts the variations. Thèse faults or variations automatically, 
and through intervening means, actuate a "current-varying" device. 
For our purposès, we max consider the current-varying device as a 
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rhéostat fiwHli a lever arm, ■ As objectionable variations oî the main 
current ocçiir, this arm is moved in.one direction or the reverse, as 
the current weakens or strengthens, and by the lever movement the 
main current is kept substantially normal. 

"Mechanism responsivè to Changés in the current to move the cur- 
rent-varying device in the right direction to counteract such changes" 
is acknowledged by the patentée to be in the prior art; and the 
spécification states that the apparatus therein described "differs from 
other apparatus for the same purpose in the means ç.mployed to cause 
instantaneous connection and disconnection between the current-vary- 
ing device and an auxiliary motor by which it is moved in response to 
incipient changes in the current to be regulated." 

To understand the "method" of thé patent, we must examine the 
action of Bradford's apparatus. A solenoid, consisting of a coil of 
wire surrounding a metalcore, is thé first device operated by and re- 
sponsivè to variations of thé main current. As the current in the coil 
weakens or strengthens, more or less magnetic pull is developed, and 
movement is imparted to the core. The core will move in one direc- 
tion 0r the other, as its magnetism is weaker or stronger. An objec- 
tion to making a direct connection between this core and the rhéostat 
lever is that the extent of movement of the lever would be directly pro- 
portionate to the extent of variation of the current. Such a device 
would be dépendent upon the development of a considérable fault in 
the main current, and therefore would not perform with désirable 
promptness the function of checking the fault. The fault must be 
substantial before the counteracting power is applied. Bradford, 
therefore, employs the solenoid, not to impart corresponding and pro- 
portjonal movement to the lever arm of the rhéostat, but to connect. 
and disconnect a relay current. 

A slight variation of the amount of current produces a slight move- 
ment of the solenoid core, but a slight movement is sufRcient to make 
contacts by which a relay current is eut in and out, and sent in one 
direction or the other through intermediate apparatus. Bradford thus 
secures a positively acting electrical force which can operate in one 
direction or the other immediately upon the occurrence of a variation 
of the main current. 

We hâve next to consider the manner in which Bradford uses this 
relay current. He does not apply it as a power adéquate by itself 
to cause desired movemënts of the lever arm. As he uses the varia- 
tions of the main current to establish connection with his auxiliary 
relay current, so, again, he uses his relay current to connect and dis- 
connect power derived from pulleys. 

' Bradford's lever arm is moved by power derived from shafting ope- 
rated by independent and external means. His apparatus includes 
two loose pulleys revolving in opposite directions upon a shaft, and 
means for causing the révolution of the pulleys. Between the two 
loose pulleys is a middle puUey directly connected by gearing with the 
lever arm. While the main current is normal the moving pulleys are 
ôut of contact. A weakening of the main current causes the relay to 
so magnetize one puUey that it is attracted to and adhères to the middle 
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pulley, imparting to the middle pulley motion îh one direction. On 
the other hand, should the main current strengthen, the other pulley 
is so magnetized as to make connection with the middle pulley, and 
give it motion in another direction. 

Bradford employs his relay current to operate an electric clutch. 
Two diiïerent paths are provided for the relay current. By one con- 
nection the relay flows through one path to the right-hand pulley; 
by the other connection, through another path, to the left-hand pulley. 
Reviewing the whole opération: A variation of the main current 
moves the solenoid in one direction or the other ; a contact is made on 
one side or the other ; the relay current flows to one side or the other, 
and develops in one pulley or the other a magnetic force. This mag- 
netic force connects one pulley or the other, thus imparting mechanical 
energy to the lever arm in either direction as is desired. 

We will next consider the views presented by the counsel for com- 
plainant as to the nature and substance of Bradford's "method." This, 
in the brief, is said to be : 

"Bradford's method of balanclng two opposing electrical forces, and oper- 
ating the current-varylng device by a différence between thèse forces caused 
by variations in the main current." Also: 

"The essentlal feature of the invention was the method of uslng a dif- 
ferential power in such manner that the current-varylng device was in- 
stantaneously connected and dlsconnected with the solenoid core, under 
control of the relay current." 

It is said, further, that what Bradford brought into the art was — 
First, the method of controUing a dynamo current by opposing un- 
equal electric forces, and using their résultant force to move the cur- 
rent-varying device; and, second, the combination of instrumentali- 
ties, including unequal opposing coils to eflfectuate this method. 

The charge of infringement is based principally upon the allégation 
that the défendant uses, in an automatic current regulator, Bradford's 
differential power. The meaning of this term "dififerential power" 
must be investigated. The complainant defines it as dififerential elec- 
tric power, — ^the difïerence in effective power of two unequal electric 
forces operating as needed. From this, and from the complainant's 
présentation of the case, we do not understand that it is now contended 
that Bradford's patent is broadly for the use of a relay current applied 
alternately in one direction and the reverse to govern current varia- 
tions. 

The spécification applies this term first to the mechanical power 
which stands ready for instant application in the two oppositely re- 
volving puUeys. This is called the "driving power," and the spécifica- 
tion says: 

"It may be called 'differential power,' slnce it is espended In one direction 
«r the reverse with différent effect" 

The spécification also refers to "controlling power," produced by 
an electric current which alternâtes, or acts by turns, and says : 

"This also may be called a 'differential power,' since it is expended in one 
direction and the reverse with différent effect." 
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, If wç con3Ïruç,th&term,"differ,eptiaJ.i?ower," used in the fourth and 
fifthclaims, tO;iriclude merely the meclî'anical power, or driving power, 
therè is obvioug^ no infrihgement, 

The first and'striking différence between the device of the patent and 
that of the. défendant is that the défendant does not tise an auxiliary 
mechanical force, but moves the lever ai-m by magnetic pulls. If, 
therefore, the method of Bradford inCludes, as an essential feature, 
the useof a mechanical rèlay as wçil as an electrical relay, the defend- 
.ant otnits an essential élément of Ëradfprd's combinâtion, as well as 
of his method. 

It is coritended, however, that in the defendant's device, as in the 
complairiant's, there stand ready fofées which may be instantaneously 
appHed to the lever arrti,— in Bradford's machine, the mechanical 
force gerierated from shafting; in Chapman's, magnetic force created 
by an electric. cUrrent. It is said thàt the substance of the invention 
résides in the use; of diffërential electric power to govern the applica- 
tion of force tô thé lever arm, and not in the kind of force applied to 
the lever arm; and that, in this view, a magnetic force generated by 
an electro-magnet must be regarded as a mère équivalent for the 
mechanical force firom moving pulleys. 

If it be trvie that power develpped from an electro-magnet may be 
regarded as thç équivalent of power developed from moving pulleys, — 
if it is immateriàl whether the force whose application is to be gov- 
erned is mechanical or electrical, — ^we are at once cônfronted with the 
considération that a complainant can hardly be entitled, in the elec- 
trical fieïd,' to mbnopolize combiriations of forces which could not be 
mpnopolized in the mechanical field. 

In this view, the breadth of a claim that the défendant is an in- 
fringer because it balances two electrical forces against each other, 
and opérâtes by the différence, is apparent. What wbuld be said of 
the çlaims 6f a, patentée of a machine driven by steam power, who 
shquld claim the balancing of mechanical forces, generated by steam, 
against each other, and operating by the différence ; or of a mechanic 
wnô should claim to monopoliize balancing the force of one spring 
against the force of another spring, and operating by the différence 
between the two opposing forces? A patent for the use of a résultant 
force in; à particular art is no 'more possible in electrical apparatus 
thàn in bfdinary mechanical appliànCes. The défendant has the right 
to opposé forces generated either by electricity, or by steam, and to 
operate by their différence, provided this is not done in a spécifie man- 
ner covered by the patent, ûr in a mànner substantially similar. Broad 
generalizations ôf tliis character cannot be accèpted as a proper test 
ôf infringement. If the clainis are of such breadth, they are invalid. 

We will consider, however, whether the défendant makes use of the 
substance of what is disclosed in Bradford's apparatus, and we will 
first compare the devices of Bradford and Ghapman when out of 
action. 

^' In Chapmàfl's apparatus, as in Bradford's, while the governor is 
not in acti<5n, the current is divided into two branches. Bradford's 
current at that tirae générâtes magnetism which acts to separate his 
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three pulleys. The current passes througha coil upon the middle 
pulley, giving to one side positive magnetism, to the other négative. 
The current also passes through coils on each of the side pulleys, creat- 
ing the same magnetic polarity in thèse pulleys as exists in that side 
of the middle pulley, which they respectively face. Similar magnetism 
causes repulsion, and the pulleys stand apart; and, though the side 
pulleys are in motion, no action of the lever arrn foUows. The pur- 
pose of generating thèse four magnetic forces is to hold apart the 
members of a magnetic clutch. Chapman does not use the current for 
this purpose, or for any analogous purpose. His regulator consists 
of a dififerentially wound solenoid, the core of which is directly con- 
nected with the arm of the rhéostat. The movements of the core 
move the lever arm. The current is divided, and is led to oppositely 
wound coils surrounding each end of the solenoid core. Thèse coils 
are equal, and, being equally energized, but in opposite directions, 
pull on each end of the core with equal force. They stand ready, 
while the regulator is not in action, as Bradford's pulleys stand ready, 
to move the lever arm in eitheV direction. Bradford uses his normal 
division of the current to separate the parts of his clutch. Chapman 
uses the two branches of his current to provide two stores of energy 
adéquate to move his lever arm in either direction. In this respect his 
apparatus and use of the current are substantially dissimilar from 
Bradford's., 

It is said, also, that Chapman's divided current holds his solenoid 
core in a state of stable equilibrium, and it is said that this is substan- 
tially what is donc by Bradford's divided current when it holds apart 
the members of the magnetic clutch. 

With Chapman, the important reason for dividing the current is to 
provide two réservoirs of energy adéquate for the opération of the lever 
arm. If, in addition, his coils perform the f unction of holding the 
solenoid core still while the machine is not called upon to act, this 
does not seem to us to embody the substance of Bradford's invention, 
or to be substantially similar to holding the three pulleys apart. 

We think, therefore, that a divided current is used by Chapman în 
his apparatus for a purpose substantially différent from the purpose 
for which Bradford uses it. The différences in apparatus are substan- 
tial. 

The question of infringement, we think, must be tested, then, by 
a comparison of what.occurs in the opération of the respective ma- 
chines while engaged in regulating the current, and of the coils which 
are energized during action ; and this brings us to the question wheth- 
er Chapman uses "differential power," as defined by the complainant's 
counsel, substantially as Bradford uses it. 

When the relay current is admitted into Bradford's right-hand 
pulley, its first work is to destroy the positive magnetism of that 
pulley, and its next work to give it négative magnetism. It is neces- 
sary first to neutralize the magnetic effect of the current in coil A, on 
the right-hand side of the right-hand pulley. Each of the side pulleys 
has, in addition to the coil A, which acts to keep the pulley out of 
contact, another, oppositely wound, coil, B. There is no current in 
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eîth'er of the çoils B when the governor is not in action. Coils B 
reiç^ye. <:^urrent alterriatèiy, as a variation of the main current makes 
cdiiàfctiori with the relay on one side or the other. Only one coil 
B is énef gized at one time. As the relay connection is made, the relay 
current flows into coil B on the Teft-hanâ side of the right-hand pulley ; 
the branch of the normal current which formerly was in coil A is 
divided between coil A and coil B, coil A receiving one half of what it 
received before, coil B receiving the other half. Coil B, however, has 
an additional turn or turns. Therefore, not only is coil A neutralized, 
but additional and opposite magnetism results from the additional 
turns on the difïerentially wound coil B. 

The active fac'tor, then, or differential power, of the complainant, is 
the energy rèsulting from the additional turns on coil B after coil B 
has neutralized coil A. Bradford's apparatus, therefore, brings upon 
one pulley by the relay current power which cannot work until it has 
overcome a résistance. Chapman has no such résistance to overcome. 
By his arrangement he has dispensed, not only with the mechanical 
relay, but with electro-magnets to produce repulsion, and with the use 
of the relay current to overcome such magnetic repulsion. 

Throwing out of considération such use by Bradford of his relay 
current as has no corresponding use by Chapman, we may, for pur- 
poses of comparison, describe the action of Bradford as magnetizing 
first the pulley on one side to connect it with the middle pulley, and 
next magnetizing the pulley, on the other side for a similar purpose. 

The "differential" power bf Bradford which arises after neutralizing 
opposition of coil A is expended on one side only, and in one direction 
only. Bradford's diflferential power arises after variation of the main 
current by energizing additional turtls of coil B, and after neutralizing 
coil A. The moving rçsîdue is the "difïerential power" of complain- 
ant's counsel. 

It is apparent, then, thât Bradford opérâtes his whole apparatus by 
alternating "differential poWer." The differential power which ope- 
rates at one time has no direct éflfect upon, or relation to, the differen- 
tial power which opérâtes at another time. 

In the complainant's brief it is said that : 

"Inaemuch as colis A, A, eaeli hâve an equal number of tnrns, they each 
exert an equal force, and therefore the force exerted on core 16 by one 
magnetic, core or wheel 15 is counterbalanced by that of the other wheel 15, and 
consequently no action of core 16 results, and the latter, Is held in stable 
equilibrium." 

We think this methôd of showing a similar balancing of electric 
forces is unsound. Pulley i6 is in equilibrium because not in contact 
with any mechanism which can move it. 

Bradford's machine doés not corne into action because wheel 15 on 
one side is so magnetized as to overcome any power or force exerted 
by wheel 15 on the oppbjite side. Therefore Bradford's whole com- 
bination ôf three magnéts does not exhibit an electrical operatiort cor- 
responding to that in the working solenoid of Chapman. 

Our comparison, to find a similar electrical opération producing 
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movement, must be between the electrical opération which occurs upon 
one wheel 15 of Bradford's device and the electrical opération which 
occurs in Chapman's device as a whole. It may be possible that Chap- 
man, by using a new electrical opération or a new electrical device, 
which was employed in duplicata by Bradford, would infringe, though 
Chapman used it, not in duplicate, but singly, for the same purpose. 

To repeat, the electrical opération which moves the lever arm of 
Bradford's device in one direction is as foUows : Magnetic repulsion 
is fîrst overcome by introducing the relay current until it neutralizes 
the previous magnetism, and then by adding current in the additional 
turns, which produces rnagnetism in the opposite direction. The 
movement given to wheel 15 is a very slight movement in one direc- 
tion only. When the relay has finished its work on that side, the cur- 
rent ceases to flow through coil B, which ceases to operate ; and coil 
A résumes its work to keep the apparatus quiet on that side. 

In Chapman's device there are two coils additional to those which 
produce power for the movement of the lever arm. They act al- 
ternately at each end, and not simultaneously. As the relay is admit- 
ted to one, it neutralizes the permanent magnetism at the same end. 
The relay current energizes a coil at one end. This neutralizes the 
other coil at that end, leaving the permanent electrical power, which 
has no counterpart in Bradford's device, free to act. The active 
factor of Chapman is the permanent magnetism at one end of the coil. 
No new active power is introduced by the relay. When it has acted, 
and the current is restored, the additional coil is no longer energized. 
Wheel 15 of Bradford's device opérâtes positively in one direction, 
not alone by neutralizing the previous power, but by adding new 
power. Chapman opérâtes solely by neutralizing one force in order 
to free the other. Each neutralizes power by the relay, but neutraliz- 
ing power alone is inadéquate to move Bradfords device, and adéquate 
to move Chapman's. 

In the additional brief for the appellee it is said : 

"Bradford's magnets are unequatlly as well as differentially wound. If 
Bradford's colis had an equal number of turns, he would hâve none of his 
new differential power, and consequently bis method would not work." 

We think this points out a substantial difïerence, and the unsound- 
ness of the présent contention as to difïerential electric power. 

It is also pointed out that in the file wrapper appears the statement 
that Bradford's available magnetic energy was that which arose in 
coil B after neutralizing coil A ; and that Chapman uses no "differen- 
tial power," using the term in the sensé in which it was used in com- 
munications to the patent office. 

We hâve next to consider the method claims. Bradford's method 
claims call for releasing and actuating by differential power. Com- 
plainant's expert Wolcott says : 

"The discovery or invention of Bradford conststs In the actuating of the 
current-varying apparatus * * * by differential power which acts in- 
stantaneously and which simultaneously releases and actuates said current- 
varying apparatus." 
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: Wè âreùnable to see that diffèJ-ential power, as defined by the com- 
jpiaihant/réleases the current-varyîng apparatus of either complainant 
or défendant. If differentialpower does not arise until after the coils 
hâve been ttéutralized, the diflferentiaî power merely actuates, and does 
not release. The hew définition of diiïerential power. does not accord 
with the claims, which réquire that it should perform a function which, 
by the complàinant's bwn définition, it cannot perform. Chapman 
does not release his appaîratus by the différence between unequally 
wound coils. He releases his apparatus by the action of the relay, 
which occurs before diff erehtial power is developed. The opération 
which moves his core does not correspond at ail with that which moves 
Bradford's wheel 15 into contact with the middle ptilley. 

ConSideririg also claim 5, this employs the language, "opposing the 
action of said current-varyiàg apparatus by alternation of said power." 
We fail to see bow this language is applicable, if we are to use the 
term "differehtiàî' power" as, defined by complainàht's counsel. We 
are of the opiniôii that the theory upon which the case was argued to 
this court is a depaiture froAi the patent, and from thé true interpréta- 
tion of the claims,., ' 

We are alsô of the opinion that infringement cannot be based upon 
the fact that Chapman uses a solenoid with differential winding. 
firadford testififes that Ghapmân suggested to him the use of winding 
consisting of tWO equal coils running in opposite directions ; that when 
but one of the coils rçceived current magnetic force would resuit, 
but that when bôth of the coils received current at the same time they 
simply neutralizéd each other, and no action resulted. He testifies that, 
after considetîng the plan of causing action by a single electro-mag- 
netic force, — ^that is, a force not differehtiated by another electric cur- 
rent, — he abandoned that idea. 

We think, upon this évidence, that Chapman was entitled to use 
difïerential winding for his working solenoid, and to use one magnetic 
force to neutralize the other. This involved a division of the current 
and the use of the relay. Chapman added to what he had suggested 
to Bradford a second coil at each end, whose function it was to neutral- 
ize the action of the first coil at that end. Bradford was compelled to 
neutralize an electric force for an entirely différent reason. He was 
obliged to put in magnetic repulsion for a purpose entirely foreign to 
anything in Chàpman's device. It was necessary, before his relay 
could operate as an active fà'ctor, that he should neutralize this force. 
He cannot monopolize the idea of neutralizing one force in order that 
another force mày act. Upon his own admission, Chapman suggested 
to him the neiltralizing of one force by another, and the idea is applied 
in a substantially différent way in each machine. It is also in évidence 
that differential, winding for the purpose of preventing sparking was 
old, and Châpmàn was entitled to use it for this purpose. It appears, 
moreover, that differential magnets and a relay current were old in 
the art. ■;■■•■■.. 

There is no suggestion in Bradford's spécification that his method 
was applicable without auxiliary mechanical power. He used differen- 
tial winding to neutralize magnetic repulsion and to secure magnetic 
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attraction. While his ultjmate object was to govern the action of the 
current, his immédiate object was to govern the application of me- 
chanical power by an ingenious electric clutch. 

We do not think that Bradford's patent can fairly be construed to 
cover broadly ail methods of governing an electriçal current through 
the use of electriçal magnetism which opérâtes after the current has 
overcome other magnetism ; but that his patent must be limited sub- 
stantially to the combination therein described, which includes, as es- 
sentiar éléments, an auxiliary mechànicâl power and an electric clutch 
to apply the power. 

We think therg are the foUowing substantial difïerences : The de- 
fendant divides its normal current for the purpose of storing up energy 
in both ends of the working solenoid core, intending to use this energy 
to move the rhéostat arm. The complainant divides his main current 
to creatè energy to hold the parts of an electric clutch out of contact. 
The complainant introduces his relay current to release the mechanical 
parts, and also for the purpose. of producing positive action by his 
unequally wound coils. The défendant uses the relay current for the 
purpose of neutralizing one of the two forces which move the rhéostat 
arm, thereby permitting the other force to act. The complainant's 
method does not involve the neutralizing of one of the forces, either 
mechanical or electriçal, which is to move the lever arm. The action 
of the defendant's apparatus does not arise from energizing additional 
turns, but from neutralizing one coil of a difïerentially wound magnet. 

The gênerai considérations which require a limited construction of 
the patent are sufifàciently dealt with in the opinion of the circuit court. 
We hâve, therefore, in this opinion, dwelt more particularly upon the 
method daims and the complainant's limited 4efînition of "difîferential 
power." 

Upon the whole case, we adopt the view of the defendant's experts 
that the complainant and défendant were . proceeding upon opposite 
and diverging Unes of experiment, and that each has produced an 
essentially différent, combination. 

As a resuit, we regard the defendant's device as an independent in- 
vention, which does not embody the substance of what the complain- 
ant is entitled to monopolize, and therefore there is no infringement. 

The judgment of the circuit Court is affirined, and the costs of ai>- 
peal are awarded to the appellee. 
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MtRBÀSkg, MÔBSE & CO. V. C. A. STÏOKNEY & CO. 
(Circajt Cai^rt, p. Mkmesota, Thita Division. February 26, 1902.) 

1. PATEtîTS-iÎNVKN't'ION— NeV COMBINATION OF OlD ElBMKNTS. 

Where It Is admitted that'tlie devlce of complainant's patent consista 
entirely o( a comtiiBati.oni of bld and weU-known éléments, the burden 
rests on hlm to show th^t fipçb comblofition produces a new and better 
resuit thàn that produced by pMor éomljlnations to sustaln the claim 
of patentable Invention. ;*-';■'-■'' 

2. Same— Friction Clctch Mechj^nism. 

The HObart patent, Nôl 655,440, for âiclutch mechânlsm, held vold, on 
; tb© çYldence, for laçkof patentable Invention. 

In Eqùity. -Suit îor infringement, of letters patent No. 655,440, 
gràiite'dtQ Frank G. Hotart, Fe^iruary 7, 1900, for a clutch mechan- 
ism. On final hearing. 

Paul SjJïinestvedt, for coihplainant. 
Joihn Ei Stryker, for défendant. 

LOCHREN,'pistrict Jiidge (ora'Hy). The complaînant is the own- 
er of letters patent No. 655,446, that were issued ori the 7th day of 
Febrtiary, 1900, to Frank G. Hobart, for a clutch ttiechatiism, and it 
brîngs tltis' suit àgainst thé défendant, claiming that it has infringed 
this patent, seekitig the tisual relief in a suit in equity by injunctioo 
âîid damages. 

The first qùëstiôri is as to the Validity ôf the patent, ànd next as 
to thte allçged infcngfmetrt. It is not cdntended but that the device 
ôf the coniplainant is an operàtive ând vàluable one, bût it is contend- 
ed that there is no invention in its construction ; that it is a mère 
combination ôfôld éléments, Jtérfonning thé samé''fuhctions, in the 
same Way, as older machines ; and also that the defendant's device 
difïérâ subst&iitially from that of the iomplainant; and dbes not in- 
fringe; that itdoes not hâve certain ejements which are esseritial, and 
as sttch desctibted;fn:,the daims bf thé pâ't^ 

I do not think ftietë is ariy dotibt that,, if the device of the complaîn- 
ant •^ere a new bdnstfuctign, it is;^such'ë;,one as would be patentable; 
a!rtd Iti that' casé, i'f'lt weré'éntitleà toa Ijberàl application of the doc- 
trine of équivalents, it would seem that the defendant's device is so 
nearly like it in ail éléments and parts that it would be held to infringe. 
But this is not claimed by the complainant to be a new device, but only 
a combination of old éléments, and one question is whether it shows 
invention, so as to be patentable, under the décisions of the courts. 

It has been held that a new combination or arrangement of old 
and well-known devices, provided that a new and useful resuit is at- 
tained thereby, — as when the combination makes the machine more 
efifective than those preceding it, and being, for that reason, accepted 
by the public as an obvious improvement upon what has been before 
used, and so comes into gênerai use, — shows such an advance in the 
art as to be recognized as patentable, and that changes producing such 
results are sufficient évidence of invention as to be admitted as such. 
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The first and most serious question in this case is whether the évi- 
dence shows that complainant's device is one of that character. It is 
admitted to be a combination of old éléments. It also appears that 
there hâve been before a good many machines constructed by others, 
and some of them patented, to perform the same work. Friction 
clutches hâve been in use for various purposes for a long time, and 
they are constructed in many ways, — either by having substances, 
whether of wood or métal, on shafts, moving together by friction, by 
touching and rubbing, whether they are simply cylindrical, or, as in 
this case, conical in form ; the latter being, where it can be used, ap- 
parently the favorite form, by reason of the fact that it can be de- 
tached so readily, and the friction removed. 

Now, is there any évidence in the case that this device performs the 
functions any differently from those of machines that had gone before, 
or that it produces any différent or useful resuit ? Thèse are matters 
that should be shown at the outset to establish the fact that there is 
invention in the machine such as would warrant its being patented. 
There seems to be no direct évidence, at least none has been referred 
to by counsel, as to that particular subject, — as to the efRcacy of the 
machines that hâve gone before this; no comparison between this 
présent machine and its predecessors. AU that has been mentioned is 
the stateiment that during the first year when it was put in use there 
were some 500 of the machines disposed of. There is no évidence 
as to the amount of other and similar machines which had been dis- 
posed of, or whether this number comprises nearly ail that hâve gone 
into use in the country, or only a small fraction. I hâve no means of 
determining that the resuit attained was dififerent from that in other 
cases, or that it was reached in a différent way. I think, without 
dwelling upon the matter further, that I must hold that this patent 
fails, and that the machine is not patentable, being simply a combina- 
tion of old devices, reaching old results in substantially the same way. 

It is not necessary, in order to defeat a patent of this kind, as I 
understand the law, that it should be shown, as it would hâve to be for 
a patent for a device that was claimed to be entirely new, — a new in- 
vention, — ^that it had been preceded by some machine that was exactly 
or substantially like it in ail respects, and anticipated in that way. It 
is not necessary that this should be shown in the case of a patent for 
a combination of old devices, where it is admitted that the devices 
are old, as there is no invention in merely assembling the différent 
old éléments. But, in order to sustain such a patent, it must appear 
that there was invention in so putting them together that it produced 
a new resuit, — a new and valuable resuit, — and not merely the old 
rçsult in substantially the pld way. There, is no invention merely in 
a change in the form of uniting the constituent éléments, or in the 
manner of assembling them together, to form the machine, if the re- 
suit is the same as in prior machines. 

For thèse reasons, I think the decree must be for the défendant in 
this case, dismissing the bill. Ordered accordingiy. 
115 F.— 46 
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i :WOÔSTER V. ^RÔWBRIDGB et al. 

:<Clrcuit Court, Si D. New York. Marclji.T, 1902.) 

1. InSOÏ-^ENCTr— CONTBACT MADa'iBt TRTJSTBK— VALID^tï. 

A triistèe for an Ingfrlveht corporation, who bâd Instltuted a suit to 
recôver damages for infringement of a patent owned by the corporation, 
subsetiuently entered iijto, an agreement wlth complainant, wlio had a 
simllar. suit pendlng, by -whlcli the latter was tp take charge of both 
sults, èroploy counsel, mak'e settlement, and indemnify the trust estate 
agalnst Iiablllty for costs,- and the net proeeeds recovered In the two 
sults were to be equally dlvlded between them. At that time nelther 
the trustée uor his çoijnsel belleved that any damages could be re- 
covered. Complalnant losthls own suit, but he and his counsel pressed 
that of the trustée wlth suéti ehergy and snccèss that af ter a long litiga- 
tlon a decree for substâhtial damages was recovered. Éeld, that in 
the absence of any statute making the contract of the trustée illégal, 
or proof of bad falthi on bis part, the credltors of the corporation would 
not be permltted, after nearly 30 years' acqulescence, to attaek its 
validi.ty on the groùnd that ît was Improvtdent and ultra vires, for the 
purpbse of defeating complalnànt's clalrn to a share of the net proeeeds, 
but that the contract wouId.be enforced as aii équitable assignment of 
the fund to the estent ,of the share agreed upon as his compensation. 

2. SaME— POWEHS OF TRUSTBErrEQPiTABLB AsaIGNMBNT OP PCND. 

Itls the duty of an, assignée or trustée in insolvency for the benefit 
of credltors of an Insdlvent corporation to proseieute merltorlous daims 
to Jùdginent, biit hie Is nbt required to prosecute a doubtfùl élalm; and 
a court of éqiilty will not exact higher eare or judgment ta that regard 
than he wOuld use for hlmself in the exercise of proper care for his own 
Interests. A contract by VKhlch such a trustée gave to another full power 
to prosecute, compromise, dr settle a doubtful suit at hia own expense, — 
his compensation to be fl. stipulated share of the net ambunt realized,— 
Is not an Improper délégation of powers vested in the trustée alone, and 
will be sustained as an équitable asslgriment of a portion of the fund 
realized through the services and expenditnres of the assignée. 

8. Patents— iNFBiNQBMîiNT — Distinction bbtwbbn Profits and Damaobs 
Ebcovbrable, 

A contract between the owners of two patents, coverlng simllar in- 
ventions, by Which joilnt Ucenses were to be Issued at request of the 
second party, who was to recoyer a, share of the lleetse fées for the 
use of the patent of the flpst party;, a^dL alsoof the "dapiages" payable 
from inf;^Pgers of such patent, dOes.not entitle him to share In a stim 
, recovered by a suit in eqùity as "prbnts" realized by an 'Infrlnger, where 
no damages were allowed» ; ? ■ 

4, AssioNHENT— Recovbet in Pbnding Suit— Evidence' to Establibh. 

Evidence considered, ^and fteW insufllcient to sustaina claim to a fund 
recovered for Infringement of, a patent, based upon an alleged verbal 
assignment of the patent and the recovery, whlle tiie suit was pendlng, 
to a solicitor for the corQpIainant thereiù. 

In Equity. Suit for distribution of fund in court. 

Sliearman & Sterling (John A. Qstvér, of counsel), for complainânt 

Wôoster.' ._••'■) ,..'■ -, ■ ,■ , . 

Edmund Wetmore (John K.Beach, of counsel), for défendant 
Trowbridge. , ' ; 

A. Nelson Lewis (H«nry W,' Tâft, of counsel), for défendant Leiîvis. 

HAZEL, District Judge. The complainânt, as assigiiee of George 
H. Wooster, deceased, brings this suit in equity, and prays for a de- 
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crée declaring and adjudging her to be the owner and entitled to 
three-quarters of the balance of a fund amounting to $24,063.41, vvith 
accrued interest, remaining in the custody and control of this court. 
The deposit of the original fund of $43,557.27 was made to await the 
détermination of ail claims thereto pursuant to an order made and 
entered April 19, 1897. Subsequently, by order of this court, there 
was paid therefrom for counsel fées, master's report, and disburse- 
ments incurred by complainant's assignor, the sum of $19,493.86, leav- 
ing the aforesaid balance on deposit in this court. The fund was 
realized as a resuit of perplexing and protracted litigation in a suit 
commenced in this court July 10, 1878, by Théodore A. Tuttle, trus- 
tée in insolvency for the benefit of creditors of the Elm City Com- 
pany, a corporation organized under the laws of the state of Con- 
necticut. The right of the trustée to bring the suit without first ob- 
taining leave of court having jurisdiction of insolvent estâtes is clear. 
By the gênerai stâtutes of Connecticut (Révision of 1875), trustées 
in insolvency are expressly empowered to sue in their own names 
any claim belonging to an insolvent debtor's estate. The Elm City 
Company, at the time of the appointment of a trustée for the benefît 
of its creditors, owned many patents, — among them, the Crosby & 
Kellogg patent, so called. No. 37,033, granted December 2, 1862; 
being a device for plaiting and rufHing attachments to sewing ma- 
chines. The Elm City Company became its owner by assignment. 
This was the patent relied on in the suit commenced by Tuttle, trus- 
tée, against Horace B. Claflin et al. for its infringement. This suit 
was terminated in favor of the trustée, and resulted ultimately in 
the recovery of a substantial sum for profits of Claflin arising from 
the illégal use of the Crosby & Kellogg patent. There are four claim- 
ants to the fund. The complainant, as already stated, claims three- 
quarters; Lewis, cross claimant, three-quarters; Mrs. Tillinghast, 
cross claimant, one-quarter; and Trowbridge, défendant and trustée 
of the Elm City Company, vice Tuttle removed, claims that he is en- 
titled to the entire fund, for the benefît of the insolvent estate. 

It is essential to a complète understanding of the controversy that 
the status of the claimants, the amount of money which they claim, 
and the source of the title which they assert, be made as clear as 
possible. The claim of complainant will first be considered. She 
claims title from two separate sources, to wit, to one-half interest in 
the fund by reason of a contract entered into June 16, 1883, by and 
between Tuttle, as trustée, Charles B. Stoughton, his attorney and 
solicitor at the time in the suit brought against Claflin & Co. to 
sustain the validity of the Crosby & Kellogg patent, and George A. 
Wooster, complainant's husband, and assignor of the claim sought to 
be established by this suit. This contract, for convenience, will here- 
after be referred to as the "Three-Party Agreement." At the time 
of its exécution, and prior thereto, Wooster was the owner of the 
Pîpo reissue patent for an.improvement in sewing machines for making 
band ruffling, — a device similar to that of the Crosby & Kellogg 
patent. The Pipo reissue was also claimed by Wooster to be infringed 
by Claflin & Co. It had been sustained at final hearing (Wooster 
v. Blake [C. C] 8 Fed. 529), and in 1881 Wooster obtained aa inter- 
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locutory deçree in a suit which lie had brought against Claflin & Co. 
to restrain ^ infringement of the Pipo reissue. The initiatory success 
attairied by"VV^6oster against Claflin was tenaciously and aggressively 
combated by able counsel. The contention was that reissuing patents 
for the purpose of enlar^ing their çlaims was invalid, on the authority 
of James v. Campbell, 104 U. S. 356, 26 L. Ed. 786, and Miller v. 
Brass Ce, 104 U. S. 350, 26 L. Ed. 783, and that the Pipo reissue 
came within the scope of thèse authorities. Justice Blatchford, who 
heard the case, dismissed the bill, and declared the reissue of the Pipo 
patent invalid as to essential claims. Wooster v. Handy (C. C.) 21 
Fed. 51. Thjs .yi^as in July, 1884. The three-party agreement was 
entered into ône year .pripr thereto, and provided that Wooster and 
Tuttle would, at: their own expense, push both suits against Claflin 
& Co. to a final détermination; Wooster to receive the gross pro- 
ceeds, and make equal division thereof between Tuttle and hiraself. 
It was further.prpvided that 'Booster should be empowered, at his élec- 
tion, and at his, own expense, to proceed with both the Pipo and Tuttle 
suits, and that he alone should haye power and authority to make 
settlements. The basis for complainant's claim to an additional one- 
quarter interest in the fund arises out of an agreement made Septem- 
ber 7, 1877, by Tuttle, as trustée for creditors, and Alexander E. 
Kursheedt (hereinafter referred tq as the "Kursheedt Agreement"). 
Kursheedt was interested in the Arnold patent for a similar device 
to that of the- Crosby & Kellogg patent, and, by the terms of the 
agreement, Tuttle and Kursheedt united their interests in both patents, 
and agreed to grant joint licenses. It was agreed that the licenses 
were to be issued by Tuttle, at the request of C. B. Stoughton, and 
by him delive,re4 to Kursheedt. Negotiations for licenses were to be 
conducted splely by Kursheedt, the terms of the grants to be approved 
by Stoughton, The license fées under the Crosby & Kellogg patent, 
and sums payable for damages for infringement thereof, were, by the 
terms of thC: agreçment, made payable to Kursheedt, and from the 
sums so received by him he was authorized and empowered to retain 
25.per cent.,;, the balance to be paid to Stoughton, who was authorized 
to retain $2,500 to meet any expenses of litigation or other dis- 
bursements necessarily incurred to enforce the Crosby & Kellogg 
patent.. On February 20, 1890, Kursheedt assigned his interest 
arîsing from the foregoing agreement, to Wooster. Subsequently, 
on !Pebruary 27, 1888, a further agreement was made in writing by 
and between Tuttle, as trustée, and Wooster, by which the three-party 
agreement was modified, and the intent of the parties explained. 
Stoughton is not a party to this agreement. It provides that Wooster 
shall hâve exclusive right and power to settle, adjust, and continue 
or discontinue the suits specified in the three-party agreement upon 
such terms as Wooster may deem proper and just. Tuttle agrées that 
Stoughton, his attorney, shall exécute such papers as may be neces- 
sary to efifect the settlement. Wooster is given the authority to 
exécute ail necessary conveyances and instruments to bring about 
that end, and to employ counsel to represent Tuttle in the suit brought 
by him against Claflin. Simultaneously with the exécution of the 
foregoing agreement, Wooster, in writing, indemnified and holds 
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Tuttle harmless from ail costs and expenses arising out of the prosecu- 
tion of either the Pipo suit or Tuttle suit. The agreement further 
provides that Wooster shall be reimbursed for expenditures made in 
the prosecution of said suits, or either of them, and that his expendi- 
tures be deducted from the proceeds before division thereof, in ac- 
cordance with the three-party agreement. The efïect of thèse latter 
instruments was to grant to Wooster absolute control of the then 
pending litigation between Tuttle and Claflin. It satisfactorily appears 
from the record that the claim for profits earned by Claflin & Co. 
by reason of wrongfui use of the Crosby & Kellogg patent, and 
the right to recover the same, was viewed with more or less doubt 
and skepticism. It was regarded as worthless by the trustée and his 
advisers. Eminent counsel, learned in the patent law, looked upon 
the claim as difïïcult to establish by proper and sufïicient proof. 
Overtures of settlement of the Pipo and Tuttle suit-s, made by 
Wooster to Claflin & Co., on a basis of $2,500, were declined. It 
was fairly assumed that, owing to a change in the fashions and style 
of dress then prévalent, extrême difificulty would be experienced in 
obtaining évidence justifying a recovery of profits resulting from the 
illégal use of this device. Its utility was dépendent on fashion, and 
was therefore of short duration. The profits were earned and 
damages sustained a number of years prior to the suit. Notwith- 
standing apparent obstacles to success, Wooster, in 1890, acting upon 
the authority of the agreements with Tuttle, stimulated, doubtless, 
by the additionally acquired interest of the Kursheedt agreement, 
employed solicitors and counsel to energetically prosecute claims for 
profits arising from the infringement of the Crosby & Kellogg patent, 
The proofs show that intricate and complex questions of law and fact 
were involved and judicially determined. This phase of the con- 
trovers}', however, is only important to elucidate the hésitation with 
which the trustée was imbued, and the prevailing motive and intent 
which prompted and induced the Wooster agreements. It is unneces- 
sary to point out in détail the valued and extensive services which 
Wooster undoubtedly rendered. It is sufficiently proven that he was 
the main, if not the sole, factor in quickening enervated légal machin- 
ery. After more than a décade, by the expenditure of time and means, 
dilatoriness of procédure disappeared. The three-party agreement 
and subséquent agreements, in clear, précise, and unambiguous lan- 
guage, to which Tuttle gave assent, constituted his warrant of au- 
thority, and may be justly construed in the nature of an employment 
to aid the trustée in the performance of a duty devolving upon him. 
Wooster was given no right or power to bind the estate in a transac- 
tion which, in the then state of afïairs, was not advantageous to the 
creditors. Through his vigorous and well-directed energy, the patent 
suit, pronounced by the circuit court of appeals for this circuit as 
"both remarkable and unique," came to final judgment, only to again 
become the subject for judicial détermination by reason of adverse 
and conflicting claims to the final award. The contentions insisted 
upon with much earnestness by counsel for trustée, Trowbridge, to 
defeat Wooster's right to a distributive share under the three-party 
agreement and subséquent agreements are (i) that such agreements 
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wèré îrhpl-ëVîdétit' and tiltfâ vîresj and hâve neyer been ratified or 
sandtibned by thé creditors of thé Élm City Company, or the probate 
court ôf thé dty ôf New Haven^ and therefore cannot be enforced; 
and (2) thât thé considération for the agreements is inadéquate and 
spéculative, ànd basedUpon à gross breach of trust and fraud upon 
the creditors, and that no rec^very can be had herè upon a quantum 
nieruiti . '' ■ 

The cif cuit cotlrt of appeals for this circuit (Judge Shipman speak- 
ing for the courit), when the case of Tùttle v. Clafiin, 31 C. C. A. 
419, 88 Fed. 124, was before that court on review of a report of 
thé master allowing eounsel fées, etc., to be paid out of the fund, said : 

"The appellants Insist that the eontracts made by Tutile as trustée were 
Improvldent ànd ultra vlreis, and that, the entlre fund should be sent to the 
probate court of Né^ Hàven, which has charge of the settlement of the 
estate of thé Elm Olty Oonlpany, and whlch should make the proper allow- 
ance, If any, for service?. Ina^much as Wooster was fully clothed with the 
apparent power to employ connsel, as the trustée took no part In the Utlga- 
tlon, pald and proposçd to pay nothlng to relieve the estate from ail liability 
In case of BonaucCess, and aS the fund was obtalned by the disbursements 
of Wooster and the services . of those ■whoni he employed, they hâve an 
équitable lien ppon It; and the drcujiit court,; whlch properly has control of 
the fund, slibuld adjust the amount ôf the liens for thèse services before 
transmittlng it to another jurlsdlctlon." 

The services specified in the foregoing excerpt from Judge Ship- 
man's opinion were performed by eounsel employed by Wooster at 
a fixed percentage of thé gross amount recovered. The contention 
insisted on at the hearing before the circuit court of appeals, in 
opposition to allowing eounsel compensation pursuant to contract 
with Wooster, was similar to that urged on this hearing. The dé- 
cision of the circuit court of appeals upholding the contract that 
Wooster made with his eounsel seems to me to be clear authority in 
favor of the trustee's power to make the agreements in suit. A 
trustée for the benefit of creditors is merèly the représentative of the 
debtor, and obtains his power from the as'signment and the statutes. 
Perry, Trusts, 597. Therefore, whenever it is urged that an assignée 
or trustée for the benefit of creditors has dqne an act outside of the 
scope.oî his authority, it is pertinent to make inquiry as to the nature 
and extent of that authority. It is clear that such a trustée is limited 
to the performance bi such duties and powers oflly as are contemplated 
by the trust. The rights of creditors which fîow from the création 
of the trust are of primary concern. When a trustée omits the per- 
forriiance of those duties which the law demands, a court having 
jurisdiction may compel such récalcitrant trustée to observe a proper 
and faithful stewardship. I do not think that after the lapse of a 
score of years, during which period of time the creditors must be pre- 
sumed to hâve had knowledge of acts performed by the trustée within 
the purview and scope of his authority, creditors can be heard to say 
to a court of equity that the trustée exceeded his powers. During ail 
of thèse years the litigation against Claflin & Co. was carried on 
in the name of the trustée. No opposition was made on the final 
accounting of the trustée in the probate court. The entire subject- 
matter was allowed to lie dormant by the creditors until after the 
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award. The services rendered by Wooster were of such value that a 
court of equity will not deprive him of the fruits of his labor. He 
was guilty of no wrongful act. None of Tuttle's powers and responsi- 
bilities as trustée are comraitted to another by any of the agreements 
to which référence bas heretofore been made. The poverty of the 
Elm City Company reasonably justified the act of the trustée in 
iTiaking what seemed to him to be the best and most advantageous 
arrangement for the cestui que trust, in the light of ail the circum- 
stances ; and in the absence, of a statutory provision prohibiting such 
agreements, or proof of bad faith on the part of the trustée, this court 
will require fulfillment of the:terms of the contract. New v. Nicoll, 
73 N. Y. 127, 29 Am. Rep. ni ; Tavlor v. Bemiss, iio U. S. 42, 3 
Sup. Ct. 441, 28 L. Ed. 64; êemmes v. Whitney (C. C.) 50 Fed. 666; 
Randall v. Dusenbury, 39 N. Y. Super. Ct. 174, affirmed in 63 N. Y. 

645- 

In no sensé can the three-party agreement, and the agreement 
ratifying or modifying the same, be construed as an improper déléga- 
tion of the powers vested in the trustée alone. Undoubtedly it was 
Tuttle's duty to actively prosecute any meritorious claims to judgment, 
but the law does not require him to prosecute a doubtful claim. 
Harrington v, Ketaltas, 92 N. Y. 45. 

It follows, therefore, that a court of equity will exact no other 
or greater care and circumspection in behalf of a cestui que trust 
than the trustée, in the exercise of proper care, would exert for him- 
self. Moreover, such agreements are more than mère undertakings 
to pay a stipulated sum for services performed (Tuttle v. Claflin, 31 
C. C. A. 41g, 88 Fed. 122) ; and the court of appeals of the state of 
New York has held (Fairbanks v. Sargent, 117 N. Y. 329, 22 N. E. 
1039, 6 L. R. A. 47s) that contracts by which a spécifie share in 
a spécifie fund or spécifie property is created for services rendered and 
to be rendered, coupled with exclusive power to settle or compromise, 
operate as équitable assignments of the stipulated shares so trans- 
ferred, and such shares are the measure of équitable interest of the 
assignée in any recovery. Other authoritiea abound wherein a similar 
doctrine is applied. I therefore hold that complainant's remedy was 
dépendent on the contract. The amount for the services of Wooster 
was definitely determined upon, and no claim upon quantum meruit 
can arise where, as in this case, the eflfect of the agreement makes 
Wooster the équitable assignée to the extent of his claim to the 
fund. 

The question of the power of Tuttle to make the three-party 
agreement and subséquent agreements, ratifying and extending Woos- 
ter's authority, having been decided, another problem présents itself : 
Is Wooster entitled to recover an additional one-fourth of the, recovery 
by virtue of the Kursheedt contract, and his ownership thereof ? The 
agreement clearly entitles the bejiçficiary solely to a share in damages 
for an infringement of the Crosby & Kellogg patent. The sum to 
which Tuttle was found by the master to be ^entitled, and which is 
now hère for distribution, was not for damages, as defined in the 
patent law, but for profits earned by défendants, Claflin et al. from the 
illégal use of the patent in suit. The distinction clearly appears in 
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the languàge used in section 4921 of the Revised Stâtutes of the 
United States.'' By tKat section the complainant, upon a decree being 
rendered4n''fti$ favor for infringenlent, is entitled to recoyer, in ad- 
dition to the ^ii-ofita'tobeaccounted foi: by the défendant, the damages 
the com^^^iiEiht has sustaine^d thereby; and the éourt is given power 
to increasfe such damages, in its discrétion, and to makè assessment 
théreof, or c^use the same to be assëssed mader its direction. The 
authorities construing section 4921 uniîôrmly recbgnize a distinction 
between profits and damages. They requîre a défendant to account 
for what he lias gained by the unlawful infringement, and, in addition 
thereto, damages may be awarded. Vûlcanite Co. v. Van Antwerp, 2 
Ban. & A. 254;, Fed. Cas. No. S,6oo; 'Birdsall v. Coolidge, 93 U. S. 
64, 23 L. Edi,2o8; Walker, Bât. §§ 572, 573; Çovert v. Sargent (C. C.) 
42 Fed. 298. ' Iiï the f orrtiet tiase the court sàîd: 

"The terms 'profits' and 'damages,' as used In the act, are hardly convert- 
ible. They seein tb mean différent things. The latter are to be awarded 
'In addition' to the former. Profits doubtless refer to what the défendant 
bas earned by.the; vmlawful use of the patented Invention, and damages 
to what the complainant bas lost Before the act of 1870, It was incumbent 
6n the patentée ^to màke hls élection of remédies, and to proceed at law for 
the damages wiilcli he could show had been sustained from Infringement, 
or In equlty for the gains and profits tbat tbe défendant realized by the 
authorlzed use of Els property." 

Iti CoVert v. Çafgent (C. C.) 42 Fed. 298, the distinction was clearly 
recognized in this circuit. In that case the complainant recovered no 
damages, and the master found that he was entitled to the recovery of 
profits. Thé court said : 

"A^ complainant bas not recovered damages, be must be content with 
such' Indemnlty for violation of hls rlghts as he will recelve by recovery of 
the profits which the master bas found were realized by the défendant." 

The master in the case at bar, în his report making the awàrd, ex- 
pressly states that no assessment agaiiist the défendants for damages 
for their infringepient of the patent is made. The circuit court of ap- 
peals, on appeal from th^e miaster's report, states in its décision that the 
complainant shall "recover from the défendants the sum of $40,000, — ■ 
thëir profits." The Kursheedt agreemept contemplâtes no such pay- 
nïent, and, being asserted hëre in dérogation of the rights of creditors, 
must'bé strictly constrùed. Moreover, thë agreement empowers the 
isçuancei of licenses and'payment of license fées, as well as damages 
fôr infringement to be paid to Kursheedt. I am unable to escape the 
conclusion that the true intendment of this contract was merely to ob- 
tain daniâiges from past infrihg'ers, whenëver such damages could be 
coUècted without resort to lâw, and pbssibly to induce, or aid in in- 
ducinç, infringérs to accept lîcenses for imexpired tprins of the patent. 
Certkinly, by its terms it fàil^ to contemfdate the rècoVery of gains and 
profits as ' the measute oî damages in çquity suitS. The claim under 
the Ktirsheedt agréemérit is thereîdrt disallowéd. This conclusion 
rendërs it Unnç<ieskàfy tQ- advert tO any other reasons advanced for 
disâllowing to cbmjïlainiàht, this onè-quartér interest in the fund dé- 
pendent thereon. 

' I am tiow .browght to a cdhsideration of the Lewis and Tillinghast 
Claims. Théir basis appears to rest ipon facts and circumstances of 
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an extremely unusual as well as unsatisfactory nature. The intima- 
tion on argument by counsel for ail parties that Stoughton, through 
whom both Lewis and Tillinghast claim title, was lacking in rectitude 
at the time of the transfer by hjni to Logan and Tuttle, prédisposes the 
court to a faithful examination of the évidence. Therefore careful 
considération is given to the téstimony of Tuttle. The alleged cor- 
roborating circumstances afè weighed and sifted with much caution,_so 
as to insure an équitable solution of this controversy. The conclusion 
arrived at is that the téstimony on the part of the claimants Lewis and 
Tillinghast has not removed a reasohable doubt which arises as to the 
sufficiency and cogency of the téstimony oflfered to establish a verbal 
assignment of any recovery that might be had in the suit against 
Clafljn. The facts upon which thèse claimants chiefly rely for their 
claim to équitable relief from this court show that Charles B. Stough- 
ton was counsel in various patent litigations for the Elm City Com- 
pany prior to its insolvency. He continued as such counsel in various 
patent suits after the appointment of Tuttle as trustée for creditors. 
Tuttle testified that Stoughton presented a bill to him for services ren- 
dered to the Elm City Company amounting to $S,ooo, and that there- 
upon he consulted with various creditors, and obtained their consent 
to satisfy the claim of Stoughton by assigning to him the Crosby 
& Kellogg patent, and the claim to recovery arising from the infringe- 
ment. Subsequently this settlement is claimed to hâve been made, 
and Tuttle, at some time thereafter, which does not clearly appear, 
wrote upon one of his account books, as trustée of the estate, the 
words, "Sold to C. B. Stoughton for counsel fées." No assignment in 
writing of the patent or claim is relied on. Other facts appearing may 
be stated chronologically. The trustée commenced suit against Claflin 
et al. (Stoughton acting as his solicitor) July lo, 1878, nearly two 
years after his appointment. In 1879 Tuttïe's accounts were allowed 
by the probate court. He charged himself with the sale for $606 of 
patents valued at $10,000, and credited himself with the loss of $9,394. 
No spécifie mention of the sale to Stoughton is made, nor does the 
account show any payment of Stoughton's claim for services, nor the 
receipt by him of any dividends on account thereof. The three-party 
agreement, wherein Stoughton is described as attorney, was made on 
June 16, 1883. On March 10, 1884, Judge Wallace, on final hearing, 
ordered a référence to a master for an accounting. October 30, 1884, 
Stoughton gave Mr. Logan, his associate counsel, a written assign- 
ment of ail his interest and title in the claim and recoveries had. In 
the assignment, Stoughton déclares that he is the owner of one-half of 
the claim by reason of an assignment to him from Tuttle. In Novem- 
ber, 1886, Stoughton exhibited to cross claimant Lewis a pretended 
assignment, under date of November 2, 1886, of ail claims for dam- 
ages and profits that might be recovered. This instrument, it is con- 
ceded on ail sides, was a forgery, and no claim is made thereunder. 
Lewis, having no knowledge of the Logan assignment, purchased half 
of Stoughton's interest, paying $2,500 therefor. At about this stage 
of the proceedings Stoughton disappeared, and has since died. Lewis 
on July 7, 1887,— nearly a year after the Stoughton assignment to 
him, — wrote to Tuttle, stating that he had an assignment of Stough- 
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ton's iiitèf jçst p thié Clâflin suit, à'nd inqtiirëd whèther there were any 
othei: éonflilctîtig interests. i^ûttle re^ilièd that he had sôlij the patents 
to StoughtQnpreviôtiS to the endirig pf the suit. AugUsJt 7, 1887, in 
reply to a lutter from LfÇvvis, he agîtiii wfbte : 

"I, as trnstee, or any stockitolder of sald company, hâve no interest, as 
the patents lii snlt, when the àffiairs of thé Elm Glty Company were settled, 
were soia to Slri CharieB B. StoTjgtiton ol Nè# York." 

And again, on October ii4th of the same year, at Mr. Lewis' request, 
Tuttle signed a certificate stating that on or about November 2, 1878, 
he sold the patent and daim to Stoughton. Nine years had elapsed 
since the commencement of the' suit against Claflin, when thèse letters 
were written,;arid five years had elapsed since the référence to the 
master for ati accounting. On February 9, 1888, Logan and Lewis 
appeared personally and by counsel before the master, and attempted, 
by reason of the assignments, to control its procédure. Wooster con- 
tended before the master that by the three-party agreement he was in 
control. The master decided in favor of Wooster, âlthough Logan 
continued'in the case as asscœiate counsel. 1 On February 28, 1888, 
Tuttle again wrote Lewis. He stated that he had forgotten the 
three-party agreement, and that,, inasmuch as his attention had been 
called thereto by Wooster, he felt bound to protect Wooster in the 
case. Hefurther stated: 

"Wooster said he will turn the one-half of thé net proceeds over to me 
when the case Is settled, and as it âo«s not belong to me, and as proof can 
be shown whom it does belong to, I wllI turn It over to the right party." 

Stoiughton's ajppearances before thé master céased after June, 1885, 
and other counsel were employed by Wooster, who hâve been hereto- 
for allowed compensation out ôî thé fund. The master filed his report 
August 24, lè^S, and found tiiat the profits made by the défendants by 
way of inffingernent of the Cfosby & Kellogg patent were $76,215.85. 
Judge Coxe pVerruled the maâter, and on appeal tb the circuit court 
of appeals the awârd was fïked at $40,000, — ^the fund in court. Tuttle 
V. Claflin, 22 C. C A. 138, 76 Fed. 227. 

The contention on the part of the claimants Wooster and Trow- 
bridge is that no title in this claim was ever in StoUghton, — in other 
words, that thé'ïrUstee never made a verbal assignment to Stoughton, 
—and, further, that if such assignment was made it was invalid. The 
question whether a court of equity, in the exercise of its powers, 
should upholë the Various mesne assignments through which Tilling- 
hast and Lewià claim a lien on the fund, must be determined upon 
the weight of the évidence submitted in their support. Tuttle testified 
that he had made a verbal assignnient to Stougnton of the patent and 
recovery. On his cross-examination of May 10, 1900, he testified 
that he made an afKdavit in the Çlàfiin suit on the 27th day of Feb- 
ruary, 1888, asserting that Stoughton on or about June 25, 1885, had 
abandoned the cause, departed from thé district in which it was pend- 
ing, and that his whereaboUts wère unknown. He reiterated at this 
time the truth of this afïîdàvit taken in 1888, and testified further that 
his recollection of the facts in connection with this suit of Tuttle and 
Claflin was clearer in 1888, when the affidavit was made, than at the 
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time of the hearing. Deçember i, 1896, he again made affidavit in 
that case, in which he stated that after refreshing his recollection by 
referring to certain documents, papers, and records, he was convinced 
that he had never made any assignment to Stoughton, or to any one 
else, of the Crosby & Kellogg patent. He further testified as follows : 

"Q. And dld you not at the same tlme state, after examlning tbose agree- 
ments, that you were inclined to think that Mr. Stoughton's lien upon the 
proceeds of the suit agalnst Claflin & Co. was to extend only to services 
rendered In that suit? A. I présume I dld. Q. That was trueî A. I think 
so." 

In 1897 another affidavit was made, contradicting the affidavit of 
Deçember ist. So that we fînd that this witness upon whose évidence 
claimants Lewis and Tillinghast are forced to rely has, during the 
progress of the litigation, made statements under oath of so contra- 
dictory a nature as to preclude the court from giving any credence to 
his testimony. 

The foundation and stability of our jurisprudence dépends upon the 
ascertainment of the truth in ail controverted matters. Well-settled 
rules afïord guidance in cases where the évidence of a witness is in 
hopeless conflict, and assuredly such is the case at bar. True, the 
transactions to which it relates occurred fully a score of years ago; 
and, while testimony of this nature may not be willfully false, yet it 
must be the subject of the severest scrutiny. Whether it be willfully 
false, or that of a forgetful, weak, or vacillatory man of 69 years, the 
standard of proof must be supplied which the law requires to satisfy 
the mind of the court, before relief can be granted. The burden of 
proof is upon the cross complainants to show, by compétent and suf- 
ficient évidence, wherein the court, in the exercise of its beneficent 
equity powers, should raise its arm in their protection. No relief can 
be afïorded by a court of equity in a case where the facts and circum- 
stances forming a basis for the relief sought are left in a doubtful, con- 
fused, or uncertain state. Counsel for cross complainants earnestly 
contend that the proofs are not entirely dépendent upon the évidence 
of Tuttle, but that corroborating circumstances and earmarks of truth 
to be found in the case are such that the court would be justified in 
believing the testimony of Tuttle given at a later date. It is insisted 
that the mémorandum of the sale to Stoughton of the patent, made in 
the trustee's book of accounts, is strongly corroborative of his testi- 
mony. This mémorandum, however, is without date, and Tuttle testi- 
fied that he had no recollection as to when it was made. The in- 
ference fairly to be drawn is that it was not a contemporaneous entry. 
Although Stoughton received no dividend, the facts are not convincing 
that he was a creditor. His name does not appear in the list of credit- 
ors reported by the commissioner appointed by the probate court to 
décide upon claims. Other payments made by the trustée for légal 
services were reported and acted upon. Argument that at this time 
the assignment of the patents had been made, and that therefore it 
was deemed unnecessary to show the transaction on the books of the 
trustée, or make référence thereto in his account, is not convincing. 
The letters written by Tuttle to Lewis do not alter my conclusion. 
True, it is stated unequivocally in his first letter that he had sold the 
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patent and everything pertaining thereto to Stoughton. A fair in- 
terprétation ôf th'e language employed would include any recovery 
under such patent. Hè subsequently, again and agàin, in letters to 
Lewis, disclaimed àriy interest in the patent or recovery. Moreover, 
he never made any dâîïn thereto, and, even after his exécution of 
the ratifying agreement with Wooster, he deemed it necessary to dis- 
claim ownership iri any amount which might be recovered. This very- 
properly may be tegarded as a stro);ig corroboration of cross claim- 
ants' contention. In the light of Tuttle's subséquent affidavits denying 
having made an assignment, however, I am still constrained to be- 
Hevethat the interest which Tuttle had in mind as the interest which 
Stoughton had at the time the letters were written was such Hen or 
right in the recovery as a faithful counsel might legally hâve in the 
amount recovered by a cHent, due to his zeal and ability. It is not 
unlikely that Tuttle, acting as trustée, without means or authority from 
creditors to continue the Claflin litigation, continued the services of 
Stough^ç^n with the understandïng that a recovery subject to the 
Woostèr agreement should ihure to his benefit. Assuming this to be 
the fact, it would in no event accrue to the benefit of Lewis and 
Tillinghast, who hold simply under théir assignment. 

The reSult of ail the évidence justifies the conclusion that Stoughton 
committed a wrong upon those to whom he assigned. The forged 
assignment hereinbefore alluded to is a circumstance strongly persua- 
sive of the nonexistence of a verbal assignment, and of the theory 
advanced by complainant and Trowbridge. It is therefore quite 
unnecessâry to further consider at length the alleged corroborative 
évidence, since it is insufïicient for that purpose without better évi- 
dence, in support of which it might be ofifered. Such testimony cannot 
receive approval on the ground that çontradictory statements were 
erroneously made, in good faith, through lack of memory. The trans- 
action itself under which Lewis and Tillinghast claim title is interwoven 
with obscurity. No adéquate reliance can be placed on the honesty 
of Stoughton, from whom they claim. 

The record discloses that légal services were performed in the 
Claflin suit by Stoughton prior to his abandonment thereof. No 
claim, however, is hère made on behalf of those who claim under 
Stoughton to recover on an adéquate lien created for légal services 
rendered. . The right of Lewis and Tillinghast to recover dépends upon 
a claim of a verbal assignment by Tuttle to Stoughton of profits in 
the Claflin suit, and, no such assignment having been found by the 
court to hâve been made, it is unnecessâry to consider any claim to the 
fund which Stoughton's représentatives may hâve for such services 
performed. 

It is insisted by counsel for the trustée that the division of gross 
proceeds provided, for by the three-party agreement, as subsequently 
modilied, precludeS an equal division of the fund between Wooster and 
the trustée, and that payments of counsel and solicitor's fées dépendent 
upon a contingent amount recoverable were not expenditures for 
which Wooster became liable. The circuit court of appeals, when the 
appeal granting allowances to counsel, and directing payment to 
Wooster for expenses incurred, was before it, decided that 'Wooster 
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had authority, pursuant to the contracts with Tuttle, to employ so- 
licitors and counsel. I think that a fair and reasonable interprétation 
of the terms of the contract requires me to hold that the payment of 
the sums of money paid to counsel pursuant to direction of the circuit 
court of appeals was an expenditure chargeable to the fund, and not 
Wooster, and therefore the trustée must bear an equal share. 

Finally, it follows from the foregoing that cross claimants Lewis 
and Tillinghast are not equitably entitled to hâve any sum whatever 
by reason of the pretended verbal assignment to Stoughton from the 
trustée of the Elm City Company; that, out of the fund now in the 
custody of the court, Emma C. Wooster, complainant, shall hâve and 
receive one-half of an entire fund amounting to $24,063.41, with ac- 
crued interest ; the remaining half, together with accrued interest, shall 
bc paid to Charles H. Trowbridge, trustée of the Elm City Company, 
with accrued interest. No costs are allowed against cross claimants 
Lewis and Tillinghast. The costs and disbursements of Wooster and 
Trowbridge, trustée, to be paid out of the fund. 
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(Circuit Court D. Ehode Island. May 12, 1902.) 

No. 2,599. 

1. Patbsts — Premminart Injunction against Infringkment— Effbct of 

Pbiob Adjudications. 

The décision of a circuit court sustalning the valldlty of a patent 
aSrmed by the circuit court of appeals, should be accepted as con- 
trolllng by a circuit court of another circuit on an application for a 
prellmlnary Injunctlon against Infringement, In the absence of contrary 
décisions, unless it Is shown not only that new matters and new Issues 
are presented, but that the new matter Is sucb as mlght requlre a 
différent décision as to the valldlty of the patent 

2. 6amb. 

Where the owner of a patent bas establlshed Its valldlty In ably con- 
tested lltlgatlon, he Is entitled to protection of the rlghts thus estab- 
llshed, and should not be refused a prellmlnary injunction against 
another infrlnger merely because of volumlnous or complicated matters 
of défense. 

3. Samk— Anticipation— Electro-Magnetic Motors. 

The Tesla patents. No. 381,968 and No. 382,279, each for electro- 
magnetic motors, and No. 382,2S0, for a metbod of eleetrical transmission 
of power, considered on an application for a prellmlnary Injunction, 
and held not anticipa ted by the French patents, No. 161,564, to Dumesnil, 
or No. 168,172, to Cabanellas. 

In Equity. Suit for infringement of letters patent Nos. 381,968, 
382,279, and 382,280, issued May i, 1888, to Nicola Tesla, each re- 
lating to electro-magnetic motors for the eleetrical transmission of 
power. On motion for preliminary injunction. 

Kerr, Page & Cooper and Horatio E. Bellows, for complainant. 
Clifton V. Edwards and Arthur Stern, for défendant. 

BROWN, District Judge. This is a pétition for a preliminary in- 
junction against infringement of patents No. 381,968, No, 382,279, 
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atid No. 352,280, granted May i, 1888, to Nicola Tesla. Thèse pat- 
ents hâve teen stist^iîied, àfter îuU considération, by the circuit court 
of the United I States , for, the district of Counecticut in New Englarid 
Granité Co. v. 'V^estinghpuse Electric & Mfg> Go,, 103 Fed. 951, and 
by the circuit court oî appeals for the Second circtiit,4n ihe same case, 
lie Fed. 753. 

The défendant cites tïie language pf the suprême court of the United 
States in Mast, Foos & Co. v. Stover Mfg. Cq., 177 U. S. 485, 20 

Sup^a. 708, 44 1. Ed. 856: ;' 

"Oomity, however, bas no application to questiong not considered by the 
^ior court, or, in patent cases, to alieged anticipating devices which were 
libt laia before that court. As to such the action of the court Is purely 
original, though the fact thàt ^uch anticipating devices were not called to 
the attention of the prlor court is likely to open them to suspicion." 

The défendant contepds that this court should not be governed by 
thê prior décisions, for the reason that it has before it new issues and 
new évidence. 

The défendant relies principally on the French patent to Dumesnil, 
No. 161,564, dated August 8, 1884, and upon the French patent to 
Cabanellas, No. 168,172, dated April g, 1885. It is said that the 
DumesiHlLia'nd Cabanellas patents diselose what was not before the 
courts of the Second circuit, namely, that two single-phase synchro- 
nous motors could be coùplèd together, as by having their armatures 
mounted on the same shaft, and thàt thèse two motors might be run 
each by its own circuit of alternating çurrents, which might be sup- 
pHed either by two single-phase alternating current generators mount- 
ed onthç same shaft, but so as to gîVe çurrents out of phase with each 
other, pr that a single generator, such as was known in the prior art, 
and which furnished. the alternating çurrents of difïering phases, might 
hâve been used as the source of supply. While some of the gênerai 
exptessiôns of the opinions might hâve been modified, had the 
Dumesnil and Cabanellas patents beéii presented to the courts of the 
Second; circuit,:ajSonîevyhat:careful and laborious examination of thèse 
patents, ajidofth&. interprétations of'them by experts, leads to the con- 
clusion that those patents, if produced to the courts of the Second cir- 
cuit, woiild not hâve afïected their decisioils as to the nature and 
novelty of Tesla's invention, and.as to the vahdity of the patents in 
suit, Neither does it seeni to me that thèse patents would hâve aflfect- 
ed the conclusion that the invention of Tesla was one of great novelty 
and merit. The question Mifhether Tesla was anticipated in the produc- 
tion of â i^otafj' magnetic field for power purposes, by the use of 
alternating çurrents of différent phase, was fully and elabprately ar- 
gued iri thésé cases, and fully andclosely considered by the courts. 
By the décisions it was found that r 

"Tesla's invention, considered in its essence, was the production of a con- 
tinuously rotating or whirling fléld of inaghetic forces for power pur{)0ses 
by generating two or more dlsplaced or differing phases of the alternating 
current, trarismitting such phases, wlth t}ielr independence preserved, to 
the motor, and utilizlng the displaced phases as such in the motor." 

Also that he was thefirst to produce, by alternating çurrents, for 
power purposes, the shifting of the polar Une of an annular magnet 
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thrôugh the entire circumference of thé ring by the action ot the 
magnetizing forces, properly related. A magnetic field wherein, by 
the co-operative action of twb alternating currents, a resuhant polar 
line progresses continuously towards the strengthening current, thus 
producing an efïect as if a permanent magnet had been carried bodily 
around a rotatable armature, I am unable to discover in the patents 
of Dumesnil or Cabanellas. It is immaterial, therefore, to consider 
whether Tesla was the first to disclose the use of two alternating cur- 
rents of différent phase to rotate a shaft, or the criticism of those 
expressions in the opinions which may attribute to Tesla priority in 
the disclosure of the use of alternating currents of différent phase for 
pcwer purposes. The décisions upheld the Tesla patents, and thèse 
patents well describe and claim the rotary magnetic field. The sphère 
within which the défendant must show anticipation is narrower than 
that of the use of alternating currents of différent phase, with an ulti- 
mate object of rotating a shaft. This renders much of the matter in 
the defendant's afifidavits irrelevant to the question whether the prior 
décisions are controlling upon this pétition for a preliminary injunc- 
tion. 

Narrowing the question, then, to whether the défendant has dis- 
closed any anticipation of the rotary magnetic field for which Tesla's 
patents were upheld, we will consider the contention based upon the 
Dumesnil and Cabanellas patents. While the fact that thèse patents, 
though pleaded in previous litigation, were not put in évidence or 
brought before the courts,' tends to awaken the suspicion that they 
hâve heretofore been considered too remote from the real questions 
presented by the Tesla patents, the défendant is stjll entitled to a con- 
sidération of the argument which it bases upon those patents. 

Considering, first, the Dumesnil patent, and the drawings which are 
oiïered to show the "double crank action" of the alternating currents, 
I find in this patent no suggestion that two alternating currents could, 
by their combined use, produce such magnetic efifects as would be 
suihcient in themselves to rotate an armature, much less a suggestion 
that, by the combined use of two currents, a continuons rotary efïect 
could be produced like that of a magnet carried bodily around the 
armature. To couple two single-phase synchronous motors upon one 
shaft, displacing the pôles of one armature angularly with respect to 
the other, so that one motor expends its maximum effort while the 
other expends its minimum efïort, does not seem to me to exhibit the 
Tesla invention as described and claimed in the Tesla patents. In 
the opinion of Judge Shipman, it is stated that "Tesla must hâve a 
continuously rotating field." The combination of two single-phase ma- 
chines may hâve a "résultant" as distinguished from a summativc 
efïect upon the shaft ; but the "résultant" of the opération of two ma- 
chines is a difïerent thing from the magnetic résultant of two currents 
upon a common élément, as a Tesla ring or an armature within that 
ring. 

If two single-phase machines are capable of rotating a shaft better 
than one machine, it is because the mechanical action of each single- 
phase machine is communicated through a shaft to assist the other 
machine. The armature of one machine would then be subjected, 
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first, tp, a roagnetic effort frpm its own field magnet, then to a nste 
châniGal effpri from the shaft, which would bring it in position for the 
next niagnëtiç impulse. The whole opération of the two single-phase 
machines in combination would be irom intermittent magnetic and 
mechanical efforts,— nçither magnetic field would be rotary. 
. To show Dumesnil's combination of two single-phase machines, 
howevèr, it is necessarjy to add another factor, — the action of the 
magnetic pôles of his armatures. Dumesnil nowhere suggests that 
contitiuous rotary action or tendency will resuit without the opposition 
of the magnetism of thearinature to the magnetism of the field pôles, 
or that by induction the field pôles will properly magnetize the arma- 
ture. Dumesnil, therefore, does not anticipate, since he fails to show 
that two alternating currents : can, merely by combination of their 
magnetic effects, producë a continuons rotary effort, or that the action 
of two différent magnetic forces upon a common élément will give a 
résultant magnetic pôle which exerts its force at positions intermediate 
of the field pôles. 

If we concède that Fig. 9 of the Hering affidavit might be consid- 
ered as a mère mechanical consolidation of Figs. 7 and 8, we cannot 
accept the statement that Dumesnil shows beyond question the ar- 
rangements of Figs. 7 apd 8 as adéquate to produce a constant rotary 
effect upon a shaft. Dumesnil nowhere discloses or suggests the idea 
that such aij jclectrical device as is shown in Figs. 7 and 8 can produce 
a rotary effecjt upon a shaft. The magnetic pôles of the armature are 
described by him as features essential to rotary motion. His patent 
must be considered as a mère publication, giying a description and 
plan of opération. To make the figures of the Hering afifidavit illus- 
trate both Dumesnil and Tesla, it is necessary to ignore what Dumes- 
nil proposes as .an essential feature. Dumesnil, in my opinion, does 
not show a magnetic polar line, which is the résultant of two alternat- 
ing currents of différent phase ; neifher does he show any plan for 
producing a rotary effect merely by the unaided action of two alternat- 
ing currents. . 

The patejat to Cabanellas: This patent, upon many readings, 
seems to më to be fairly characterized by the complainant's counsel 
as "expressed in such obscure and indefinite terms as to be hopelessly 
unintelligible, except in a few unimportant particulars," and as requir- 
ing an exceptional exercise of the Imaginative powers in translating its 
phrases into electrical diagrams. It is contended that Cabanellas, like 
Dumesnil, contemplated arranging two single-phasç machines side by 
side with the éléments displaced so as to displace the phases of the 
currents, and thus get a continuous rotary efïort from two currents. 
But, like Dumesnil, Cabanellas fails to show a magnetic pôle which is 
the résultant of two alternating currents. When; therefore, the de- 
fendant's experts say that the armatures of Dumesnil and Cabanellas 
are caused to rotate "by the rotation of résultant magnetic attractions 
set up by the joint action of two or more alternating currents of différ- 
ent phases," and that, "thèse features of the prior Dumesnil and 
Cabanellas patents cover the ground of the Tesla patents in suit, and 
in substantially the same manner, when the said patents are given a 
broad interprétation in accordance with the décisions of the court," 
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their testimony nmst be regarded as based upon a misinterpretation of 
the décisions of those courts, and upon a failure to recognize that it 
was expressly found that Tesla must hâve as a résultant of the currents 
a continuously rotating fîeld of magnetic forces. The "résultant" of 
the décisions is that which is produced by combining upon a common 
élément the magnetism created by two alternating currents. This 
magnetic résultant, appHed to power purposes, I understand to be the 
Tesla invention. The defendant's "résultant" is not a magnetic ré- 
sultant, but merely the rotation of the armature. 

Conceding that Dumesnil, Cabanellas, and Tesla ail rotate an arma- 
ture, the point for comparison is as to the way in which this rotation 
is accomplished. Conceding, further, for the purposes of this pétition, 
that ail employ alternating currents of différent phase, Tesla alone 
discloses means whereby two alternating currents may so magnetize a 
common élément as to produce a force with a constant rotary effect. 
Dumesnil and Cabanellas, at best, show the combined use of two 
motors of an old type having the characteristic defects of such motors, 
and lacking the charaeteristics of the Tesla motors. Even if two of 
those motors can assist each other by so timing their mechanical efforts 
that one exerts its maximum effect while the other exerts its minimum 
eflfect, I do not find in such a combination of two machines the inven- 
tion of Tesla, nor the "rotary fîeld" which was apparently conceded by 
the défendant in the prior suits to be the proper subject-matter of con- 
troversy in determining the validity of the Tesla patent. 

This défendant seeks to show anticipation by an interprétation of 
the prior décisions which is too broad, and does not, in my opinion, 
show anticipation of what was decided to be the Tesla invention and 
the subject-matter of his patents. 

The question of infringement seems to be substantially determined 
by the prior décisions. 

The questions of lâches and estoppel do not require extended dis- 
cussion. Thèse matters were ably and carefully presented at the hear- 
ing, and the opinion formed by me at that time was adverse to thèse 
contentions. Upon an examination of the entire record relating to 
thèse points, my opinion is confirmed that this défendant decided the 
question of adopting its motors as a mère business proposition; that 
it contemplated, as a part of this proposition, the risk of infringing the 
complainant's patents, and took the risk with its eyes open, relying 
upon protection from its vendors or from others ; consequently, upon 
this hearing, it must stand by its business proposition. I fail to see 
that the défendant has been in any way inequitably treated by the 
complainant. 

It is implied by the argument that, if a patentée does not see fit to 
shape his business to suit the wishes of persons who désire to use his 
invention, this in some way créâtes an equity which entitles such per- 
sons to use the invention, in such spécifie form as they prefer, with- 
out the consent of the patentée. I see no ground for thus abridging 
the rights of a patentée. 

The objection to granting a full preliminary injunction is the hard- 
ship which would resuit to the défendant and its employés from pre- 
venting the use of the motors now installed in the defendant's factory. 
115 F.-47 
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This. objection, however, is îiisofficient to deprive the complainant of 
ail rightto a preliminary injunction, but goes rather to the question 
of the êktent of the decree. The record upon this pétition is vol- 
uminoiis, and we must recognize the possibility of error upon a sub- 
ject of considérable complication and difficulty, and should seek to 
avoid so far as possible mischief which might arise before such error 
can be cbrrected. It is àlsp due to the complainant that we should 
recognize that it has establisHed the validity of the patents after meet- 
ing and overcoming a most skillful and elaborate défense, and that its 
rights, thtts established, should not be evaded or rendered worthless 
by unnecèssary delay in thèir enforcement. While there are objec- 
tions to deternïining questions like those raised upon this pétition, save 
upon final hearing, thè court must also consider that it is objectionable 
to refuse an injunction mérèly because of voluminous or complicated 
matters of défense. 

This défendant, to avoid the efifect of the former décisions, should 
show, not only that new matters and new issues are pfesented, but 
that the new matter might require a différent décision as to the char- 
acter of Teëla's invention and âS to the validity of his patents. Though 
the argument for the défendant has been presented forcibly and with 
ability, I am of the opinion that the défense to this pétition is in- 
sufBcient, since it does not seem to me to meet the points actually de- 
cided by the courts of the Second circuit. 

Upon the complainant's brief, it is suggested that the order for a 
preliminary injunction c^n be granted upon terms which will impose 
no hardship Or uhriecessary damage upon the défendant, its employés, 
or the public. To such an injunction, with spécial terms as to the 
motors actually installed and in use in the defendant's factory, I am 
of the Opinion that the complainant is entitled. Under ail the circum- 
stances, it would seem hardly necessary to make an immédiate order 
permitting or requiring the graduai substitution of licensed for un- 
licensed motors. The complainant probably can be sufficiently pro- 
tected as to thèse motors by a suitable bond, and by terms as to the 
speedy prosecùtîon of the case to a final décision. The questions 
whether the défendant mây be permitted to^ continue temporarily the 
use of the motors now installed, and, if so, upon what terms, are re- 
served. 



OHISHOLM, BOTD & WHITE 00. v. ANDEESON FOUNDEY & MACHINE 

WORKS et al. 

(Circuit Court, D. Indlana. May 7, 1902.) 

No. 9,827. 

L Patents— Anticipation— Brick Machine. 

The Whlte and Boyd patent. No. 429,296, for a brick machine, clalm 
10, which relates to a stop niechanlsm to llmlt the descent of the 
plunger, but does nftt designate, elther In the clalm or spécification, any 
partlcular location for the stop, was anticipated by the Brewis patent. 
No. 395,871. 

8. SaME— iNStIFFIClENCT OF DESCRIPTION. 

The Whlte patent, No. 455,374, for a brîck-maklng machine, clalm 17, 
coverlng a hopper havlng the funetlon of belng movable by gravity, but 
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which does not describe nor claim the means of constructing and mak- 
ing the same movable by gravity, is Told for lack of invention, daim 
23, relating to rods for Connecting the oseillating arms to the feed box 
for the purpose of transmlttlng the reciproeating motion of the arms 
to the box, but which is not limlted to any particular forai of rods or 
pivotai connections, is void as attempting to claim a function wlthont 
sufflclently descrlblng the mechanlcal means by whlch the resuit is at- 
tained, as well as for lack of invention in view of the prier art 
8. ISame. 

The White patent, No. 488,622, for a brick machine, claims 16, 19, and 
20, are vold for lack of Invention and anticipation. 

In Equity. Suit for infringement of letters patent No. 429,296, 
issued June 3, 1890, to B. C. White and James A. Boyd for a brick 
macliine, No. 455,374, issued July 7, 1891, and No. 488,622, issued De- 
cember 27, 1892, each to B. C. White for brick machines. On final 
hearing. 

Jesse Cox and Harvey, Pickens, Cox & Kahn, for complainant. 
Wood, Boyd & Wood and Goodykoontz, Ballard & Campbell, for 
défendants. 

BAKER, District Judge. This is a suit for injunction and account- 
ing for alleged infringement of three patents, owned by complainant, 
relating to dry pressed brick machines, the lîrst being patent No. 
429,296, granted June 3, 1890, to B. C. White and James A. Boyd ; 
the second being patent No. 455,374, granted to B. C. White July 7, 
1891 ; and the third being patent No. 488,622, granted to B. C. White 
December 27, 1892. The first patent contains 10 claims, and of thèse 
the tenth claim is the only one alleged to hâve been infringed. The 
second patent contains 25 claims, and of thèse the seventeenth and 
twenty-third claims are the only ones alleged to hâve been infringed. 
The third patent contains 20 claims, and of thèse the sixteenth, nine- 
teenth, and twentieth claims are alleged to hâve been infringed. 

The mechanical principles embodied in the six claims alleged to hâve 
been infringed are the questions presented for considération and dé- 
termination. 

The tenth claim of the first patent relates to a stop device forming a 
part of the pressing mechanism of the dry pressed brick machine. 
Claim 17 of the second patent relates to the hopper for feeding clay 
in a brick machine, so mounted as to be vertically movable and to rest 
in position by gravity. Claim 23 of the second patent relates to ad- 
justable arms for oseillating the feed box, the novel feature being cer- 
tain pivotai connections which give rigidity to the arms in movement. 
The sixteenth claim of the third patent relates to the construction of 
the front wall of the feed box of a material substantially weaker than 
the material of which the remaining walls are formed. The nineteenth 
and twentieth claims of the third patent cover the making of a brick 
machine in two parts for cpnvenience in shipping, the main part con- 
sisting of the operative éléments, and the other part consisting of the 
driving éléments. It is at once seen that only a few points of compara- 
tively minor importance are involved. The défendants' alleged in- 
fringing machine is manufactured under and in accordance with the 
claims of patent No. 598,554, granted to Anton Berg February 8, 
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1898. The défenses are anticipation, want of patentable novelty and 
utility, and noninfringement. 
The tenth daim of the first patent is as follows : 

"The combînatlon of a mold, upper and lower plungers, toggle arms can- 
neeted wlth both plungers and movable vertlcally at both ends with the 
plungers, a toggle operating beam fulcrumed between Its ends and con- 
nected with the central joint of the toggle, and a statlonary stop or stops 
located In position to engage the upper plunger and lirait the descent of the 
same, and thereby operating to détermine the vertical position of the 
plungers wlthin the mold at the tlme of greatest compression, substantially 
as described." 

The only élément of the above daim alleged to be infringed is the 
use by the défendants of the "stationary stop or stops located in posi- 
tion to engage the upper plunger and limit the descent of the same." 
The only instruction contained in the patent as to the location of the 
stops is found in Fig. 2 of the drawings, in which they are shown as 
screw bolts tapped into the upper surface of the mold table under the 
upper crosshead upon opposite sides of the mold. Neither the spécifi- 
cation nor the daim defines any preferred location for thèse stops, 
except that they should be located in the path of descent of the upper 
plunger. So far as the spécification and daim point out, thèse stops 
might be attached to the side frame or to the upper crosshead and 
come down against the mold table. Nothing is said about the ne- 
cessity or desirability of locating thèse stops on top of the mold table. 
It seems, to me that this élément of daim 10 is anticipated by patent 
No. 395,871, granted to J. J. Brewis January 8, 1889. In the Brewis 
patent a stop is described and claimed which is secured to the upper 
crosshead, being of such length as to strike the mold table and limit 
the downward movement of the upper plunger at a predetermined 
point. The spécification says of this stop : 

"In Fig. 7 I hâve shovm an adjustable grooved shelf for giving the tvro 
pressures on opposite sides of the brick as has been indicated, while in Fig. 
8 I hâve shown an adjustable stop A, secured to the crosshead R, which 
allows the upper plunger to enter the mold box a certain and predetermined 
distance so as to give the necessary amount of pressure to the top of the 
brick untll stop A strikes the top table and arrests the further downward 
movement of the upper plunger. The lower plunger is now ralsed by the 
stralnlng of the toggles so as to exert pressure on the brick, and in this way 
first a top, ànd then a bottom, pressure Is exerted on the brick." 

This opération is the same as that described in daim 10, and the stop 
secured in the upper crosshead is for the same purpose.'and accom- 
plishes the same resuit in the same way. The stop is claimed in the 
Brewis f>atent as follows: 

"In a brick machine of the character described, the adjusting stop or boit 
A, secured to the crosshead K, as described, whereby the downward move- 
ment of the plunger is arrested as set forth." 

The only difiference between the Brewis stop and the stop of daim 
10 is that the stop of the Brewis patent is secured to the upper cross- 
head, while domplainant's stop is secured to the top of the mold table. 
This is simply a structural différence, and is not pointed out in the 
spécification of the complainant's patent, nor is it claimed. When 
it was once shown that in niaking dry pressed brick the downward 
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movement of the upper plunger should be arrested at a certain and 
predetermined point, it was simply a matter of mechanical sélection 
whether the stop should be secured to the upper crosshead or to the 
top of the mold table. Mère change in the location of the stop from 
the crosshead to the mold table does not avoid anticipation, nor does 
it involve invention. Any mechanic would, by the application of the 
simplest mechanical skill, be expected to make the change without the 
exercise of any inventive faculty. In this view of the case it becomes 
unnecessary to détermine whether or not the strips placed on the mold 
table of the défendants' brick machine act as a stop and are the équiv- 
alent of the stops of the complainant's brick machine. Nor is it nec- 
essary to détermine whether or not the downward movement of the 
upper plunger in the défendants' brick machine is arrested by means of 
compression produced by the contact of the fulcrum roller with the 
cam block of the pitman beam, as contended by the défendants. 
Claim 17 of the second patent is as follows : 

"The combination, with a mold and reciprocating feed box, of a hopper 
resting in contact with the feed box, the part of the feed duct or hopper 
which Is In immédiate contact with the feed box being movable freely 
toward and from the feed box, whereby gravlty tends to hold said hopper 
in contact with the feed box, substantially as described." 

The spécification describes a particular two-part hopper, the lower 
end of which is provided with a telescoping ring which rests by gravity 
on the feed box. As the feed box moves back and forth under the 
hopper, this ring in the hopper is free to move up and down, and thus 
bas a tendency to prevent the clay from leaking between the hopper 
and feed box. The spécification also says that an équivalent method 
is to make the whole hopper rest by gravity on the fegd box, and the 
complainant's contention is that the claim embraces this équivalent 
construction. This contention, however, seems to be untenable. The 
language of the claim, viz., "the part of said feed duct or hopper which 
is in immédiate contact with the feed box being movable freely toward 
and from the feed box," seems plainly to limit the claim to a two- 
part hopper; and, thus limited, the défendants' device does not in- 
fringe. If the claim is to be construed as covering every sort of hop- 
per capable of movability by gravity, it would be invalid for want of 
accurate description. The claim is for a movable hopper. It does not 
accurately describe the means by which the hopper is made movable, 
but simply claims a hopper having the function of movability by 
gravity. It can be safely said of this claim that no information is 
furnished so that a licensed person desiring to practice the complain- 
ant's invention would know how to make, construct, and use the hop- 
per. The method of making and using the hopper can only be de- 
termined by experiment, and not from an accurate description con- 
tained in the patent. So, if the claim is not for a function, it must be 
held invalid for want of accurate description of the mechanical élé- 
ments of the alleged invention. In view of the prior art, even if the 
claim were not invalid for the foregoing reasons, it seems to me that 
no invention is shown in simply devising a hopper movable by gravity. 
Invention might be disclosed if some new and useful means of making, 
constructing, and using the hopper were accurately described, but none 
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such is shown. In the case of Kelly v. Clow, 32 C. C. A. 205, 212, 
89 Fed. 297, 304, 60 U. S. App. 338, 365, 366, the court said : 

"In regard to the other feature of novelty, it Is apparent that the patent 
furnlshes no information as to the size of the chamber, o, nor in référence 
to the distance back from outlet, r, at which the valve, m, should be placed. 
In thèse partieulars the mechanic is left to the exercise of hls own judgment 
It Is évident, therefore, that neither the size of the chamber, nor at what 
distance back froni the outlet the valve, m, should be placed to dlssipate 
the splash, can bé determined except by experiment 'Accurate description 
of the invention Is required by law for several purposes: (1) That the govern- 
ment may know what Is granted, and what wlU become public property 
when the term of the monopoly expires; (2) that licensed persons desiring 
to practlce the invention, may know durlng the term how to make, con- 
struct, and use the invention; (3) that other inventors may know what 
part of the fleld of invention is occupied.' Bâtes v. Ooe, 98 U. S. 31, 39, 25 
L. Ed. 68. The complalnants cannot appropriate to themselves every size 
of chamber and every distance from the outlet at whlch to place the valve." 

In other words, the complainant cannot cover by its claim, as it is 
sought to do, every sort of hopper and every mechanical means by 
which a hopper may be made so as to be movable by gravity. 

Claim 23 of the second patent is as foUows : 

"The combination with a mold and stationary feed hopper of a reciprocat- 
ing feed box, a mold table provided with a flat guide surface sustainlng the 
feed box, osclUatlng arms for actuating the feed box, the Connecting rods 
uniting the feed box to the side arms [sald Connecting rods being joined 
to the osclllating arms and to the feed box], pivotai connections constructed 
to rigidly hold the Connecting rods parallel with the feed box, and means 
for separately adjustlng the lengths of said Connecting rods, substantially as 
described." 

This claim relates to the rods Connecting the oscillating arms to 
the feed box, whereby the reciprocating motion of the oscillating arms 
is transmitted to the feed box, so that it is moved back and forth under 
the hopper and over the molds. The features of the claim are means 
for adjusting the length of the rods and rigid pivotai connections be- 
tween the oscillating arms and the Connecting rods. The spécification 
States that the object of this rigid pivotai connection is that the feed 
box may be reciprocated on the mold table without the use of extra 
guides. This feature, however, is not included in the claim, and under 
a familiar rule it cannot be read into the claim for the purpose of 
establishing novelty or infringement. The old and familiar turn- 
buckle is the means employed for separately adjusting the lengths of 
the Connecting rods, and constitutes no part of the complainant's in- 
vention. The complainant's counsel, on page 144 of his brief, makes 
a substantially accurate statement of this claim as follows : 

"But, as is well shown by complainant's experts, Messrs. Dayton and 
H. M. Oox, claim 23 Is not llmited to any particular f orm of Connecting rods 
or pivotai connections from the feed box to the oscillating arms. Any kind 
of pivotai connections will answer the terms of this claim provided they are 
so constructed as to rigidly hold the Connecting rods parallel with the feed 
box, and any kind of Connecting rods will answer it provided that there be 
means for separately adjusting the lengths of the Connecting rods." 

This claim, thus construed by complainant, sweeps in every kind of 
adjustable Connecting rods and every kind of pivotai connections, no 
matter how made, constructed, or used, provided a certain function 
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or resuit is obtained. Thus construed, the patent is invalid. There 
must be accurate description of mechanical means specified and claim- 
ed, and net simply devices so constructed as to produce certain results. 
The purpose of the spécification and daim is to accurately describe the 
means, and not the function or resuit. But the device covered by 
this claira seems to be substantially anticipated by prior patents in the 
record, and, if not anticipated, there is no such advance as discloses 
invention. 
The sixteenth claim of the third patent is as foUows: 

"The eombination, wlth a mold table and a feed box or hopper, of a re- 
ciprocatlng feed box the front wall of whlch consista in whole or in part of 
a pièce or strip ■whlch is materially weaker than the main parts of the feed 
box, and Is detachably secured to the latter, substantially as described." 

This claim relates to the making of the front wall of the feed box 
of wood or some material which is weaker thah the rest of the box, 
so that, in case the box is accidentally caught by the moving plungers 
or otherwise, the front wall will give way and the other parts will be 
saved from injury. This claim, if it involves invention, is literally an- 
ticipated in the prior art as shown by the testimony of défendants' 
witnesses. In addition, the feed box of the Brewis patent contains 
a wooden front, the remaining parts being of iron. The spécification 
says : 

"T is a pièce of wood or other suitable material, secured to the front end 
of the feed box, the front edge of the T being arrangea to be in a line with 
the rear walls of the mold when the feed box is in its rearward position, as 
shown in Figs. 5, 7, and 8." 

Besides, it requires nothing more than the expected skill of a me- 
chanic to make the front end of the feed box of wood. When it was 
once found that the front wall of the feed box was more likely to be 
accidentally broken than the other parts, it would at once occur to 
one skilled in the art that, by making the front wall of wood or other 
material easily broken, the remaining parts might thus be saved un- 
injured. 

The nineteenth and twentieth claims of the third patent cover the 
making of a brick machine in two parts for convenience in shipping, 
the main part consisting of the operative éléments, and the other part 
consisting of the driving éléments. Thèse two claims differ in no es- 
sential particular. I do not think it important to set them out. In 
my opinion, in addition to being anticipated, they are void for want 
of invention. Besides, if any invention were shown the claims are in- 
valid for failure to describe accurately or otherwise the mechanical 
éléments constituting the alleged invention as required by the statute. 

For the foregoing reasons, the bill of complaint will be dismissed for 
want of equity, at the costs of the complainant. 
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THE DONALD. 

(District Court, E. D. Virginia, Aprll 16, 1902.) 

1. ShIPPING— CHAftTER— Depault IN Patmbnt of Hirb. 

A charterer, who takes a vessel for a voyage upon an agreement slm- 
ply to assume a payment of charter hire for wliicli a former time char- 
terer was then In default, is not bound by the terms of the tlme charter, 
and, in the absence of any demand by the owner for payment of hlre in 
advance, is not in default for nonpayment before the arrivai of the vessel, 
so as to Justify the owner in refusing to comply with the terms of hls 
agreement. 

a. Same— RiGHT TO Chaksb Poet of Dischabge— Bheach. 

The charterer of a vessel, -who is also owner of her cargo, has the 
right, in the. absence of outstandlng bills of lading, to change her port 
of destination, and the vessel is liable in rem for a breach of an agree- 
ment on the part of the owner to make sueh change. 

8. Samb. 

Evidence considered, and held to establish a contract between the 
charterer and owner of a shtp by whlch her destination was to be 
changed en route, and she was to take her cargo to a différent port f rom 
that originally contemplated, whieh agreement was broken by the owner. 

4. Samb. 

The fact that, at the tlme of the charterlng of a shlp by the owner to 
libelant for' a voyage, she was technically under a time charter to an- 
other, did not preclude the owner from making an agreement with libel- 
ant to change the port of discharge, where, by reason of default in the 
payment of hire, the owner had the right to déclare the time charter 
forfelted, and it was in fact so treated by ail the parties, and where it 
moreover appeared that the time charterer assented to the change. 

In Admiralty. Suit to recover damages for breach of charter. 

Hughes & Little, for libelants. 
Whitehurst & Hughes, for the Donald. 

WADDILL, District Judge. The libel in thîs case is to recover 
damages growing out of a breach of contract on the part of the owners 
of the steamship Donald while said ship was on a voyage from Jamaica 
to Baltimore; libelants' claim being that the Donald was chartered to 
bring a cargo of bananas from Jamaica to Baltimore, and that subse- 
quently, and while the ship was en route, its destination was changed, 
by agreement with the owners, to Norfolk, instead of to Baltimore, 
and of which change the ship, pursuant to understanding, was duly 
advised at the Virginia capes, but failèd, by direction of the owner, 
to comply therewith, and proceeded to Baltimore, greatly to libelants' 
damage. 

The owners of the Donald admit having chartered the ship for a con- 
tinuous voyage from Jamaica to Baltimore, at an agreed price of 
$1,250 (being the amount that would become due them for the use of 
the ship during the period for which it was to be used by the Norfolk 
& West India Fruit & Steamship Company, the holders of a time 
charter for the ship), but insist that the contract for the voyage had 
become inoperative because of the failure of the libelants to pay the 
$1,250 as contemplated; and they deny that any contract was entered 
into to change the destination of the ship from Baltimore to Norfolk; 
and, by an amended answer to the libel, the further défense is inter- 
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posed that at the time of making the alleged contract to change the 
destination of the ship it was under a time charter to the Norfolk & 
West India Fruit & Steamship Company, and that, without the con- 
sent of said Company, the contemplated change could not hâve been 
made, and, if made, it was the mare personal undertaking of John A. 
Donald, with whom it is claimed the contract was made, and that the 
ship is in no way liable. 

The.se several questions will be considered by the court in the order 
named. 

First. The contract to charter the ship having been confessedly en- 
tered into for a particular voyage, at the agreed price of $1,250, was 
the libelants' conduct, in référence to the payment of that sum, such 
as should cause a forfeiture thereof? Confessedly not. The amount 
due as of April iith by the time charterers, for the period to be covered 
by the voyage, was $1,250. The telegrams by which the contract was 
made with the libelants provided for an assumption by the libelants of 
this sum; and while that amount may hâve been due in advance, un- 
der the terms of the time charter, by the Norfolk & West India Fruit 
& Steamship Company, it does not follow necessarily that the libel- 
ants were to comply with those terms; and while it does seem that 
the respondent treated the amount as in default, in a letter written 
libelants, nevertheless, in its further dealings with them, it asserted no 
such claim; and as late as April igth, when the ship was en route 
to this country, it contracted with the libelants for a return voyage; 
and from the entire dealing it is manifest that it was not the then pur- 
pose of respondent to claim any forfeiture or demand immédiate pay- 
ment. Doubtless, had this been donc, the request would hâve been 
complied with ; but it by no means follows from the contract that the 
money was actually due until the end of the voyage, and the amount 
was promptly tendered upon the arrivai of the ship in port at Balti- 
more. 

Second. Was there a contract for the change of destination of the 
ship from Baltimore to Norfolk? This question can only be deter- 
mined upon a considération of ail the évidence, and the facts and 
circumstances surrounding the particular transaction. The two con- 
tracting parties, Alexander Stock on behalf of the libelants, and John 
A. Donald on behalf of the ship, dififer entirely as to what occurred 
in référence to this change of the voyage of the ship. They seem each 
to be witnesses worthy of crédit, and are both gentlemen of unusual 
intelligence and of large business expérience. This conflict will, there- 
fore, hâve to be determined largely from the circumstances surround- 
ing the transaction, and just what each did at and about that time in 
référence to the ship's movements. That the libelant Alexander Stock 
purposed to make and supposed such an arrangement had been made 
there can be no doubt, for he immediately returned from New York, 
whither he had been, among other things, for the purpose of making 
the change to Norfolk, and proceeded there to make arrangements to 
dispose of the cargo of bananas at that port, ordering large numbers 
of railroad cars for their transportation, among other things, and at 
once arranged, through means of the pilots' association, to intercept 
the ship at the Virginia capes, with a view of its coming to the port of 
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Norfolk, and upon ascertaining, some two days before tHe ship's ar- 
rivai at the capes, that there was sopie question as to his ability to 
change the destination of the ship en route, and that Mr. Donald was 
taking stepp toprevent his so doing, immédiat ely communicated with 
him by wire and phone message, and wrote him, but could receive 
from him nô satisfactory reason for his apparent changé of position 
in référence to the ship's movements. Tlie owners of the cargo, pur- 
suant to their purpose, duly notified the ship at the capes to proceed 
to Norfolk, instead of Baltimore, which request on their part was 
ignored, Mr. Donald having given contrary directions. 

That the ship actually received the notice from libelants at the capes 
is denied by the master of the ship, but his évidence in this regard is 
entirely impeached, and the fact that the notice was given is clearly 
established by an overwhelming weight of évidence. The conduct, 
on the other hand, of the witness Donald is also consistent with the 
fact that the destination of the ship was to be changed as claimed by 
the libelants, and it, moreover, shows that the witness purposely 
sought to prevent the ship's change in destination, after the under- 
standing had been had, and his reason for so doing. This is the only 
reasonable construction that can be placed upon Donald's conduct, in 
the light of what he did, and of his letter of the 20th day of April to 
the master of the Donald, to be delivered at the Virginia capes, order- 
ing the ship tô proceed to Baltimore, which was evidently not intend- 
ed to fall into the hands of the libelants. It is quite évident from 
this letter that some arrangement had been made in référence to the 
changé of destination of the ship, and when the letter is read in the 
light of the évidence of the writer, Donald, that a mistake had been 
made in naming libelants the sum of $1,250 as the amount due by the 
Donald, when in fact some $2,900 was owing, it is quite apparent what 
had brought aboùt this change of policy, and why Donald wanted the 
ship to go, as shown by his letter, to Baltimore, instead of to Norfolk ; 
because, as stated in said letter, if the cargo was shipped in the name 
of the Norfolk & West India Fruit & Steamship Company, the time 
çharterers, he could in Maryland attach the same for the stmi of $6,000, 
due by said company for the hire df the ship David, as well as libel 
for the entire amount of $2,900, found to be due on account of the 
Donald. 

The solicitude of Donald in référence to the bill of lading; in whose 
name it was made out; the fact of suddenly placing the whole matter 
in the hands of counsel ; and that he and his counsel quickly proceeded 
from New York to Baltimore to meet the steamer, and there libeled 
and sued out a foreigri attachment against the cargo, which attachment 
was dismissed when it appeared that the cargo had not been shipped 
in the name of the Norfolk & West India Fruit & Steamship Com- 
pany, but, on the contrary, in the name of libelants, its real owners, 
and that there was no outstanding bill of lading issued for the cargo, — 
make this conclusion still stronger. Moreover, while it appears that 
the position of the Norfolk & West India Fruit & Steamship Com- 
pany is favorable to the respondent, it is évident from its letter writ- 
ten from Norfolk on April the 22d, four days after it is claimed by 
libelants that the contract was made to change the destination to Nor- 
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folk, that such change had been made, and that they, the time charter- 
ers, anticipated the arrivai of the ship at the port of Norfolk, and were 
then seeking in that port to dispose of the cargo themselves. From 
thèse facts and circumstances, the court has no difficulty in finding 
as a fact that the agreement was made as claimed by libelants to 
change the destination of the ship, upon its arrivai at the Virginia 
capes, to Norfolk instead of to Baltimore ; and it is equally clear that 
this contract was broken by the respondent, Donald, which resulted 
in damage to the libelants, for which they are entitled to recover in 
this action. 

The défense set up by the respondent that John A. Donald, the 
owner of the ship, was without authority to make such a contract, be- 
cause the ship at the time was under a time charter to the Norfolk & 
West India Fruit & Steamship Company, is not well taken, under the 
facts in this case, and should not defeat the right of recovery, for the 
reason that it abundantly appears that the shipowner had the right to 
withdraw the ship from the terms of the time charter, upon the charter- 
ers becoming in default in the payment of the hire, and that formai 
notice of such withdrawal was actually given on April the 22d ; and as 
a matter of fact, in the entire dealings between the parties, by reason 
of the default and because of the utter insolvency of the time charter- 
ers, it is évident that for some time before the contract in question was 
entered into the parties, as between themselves, in dealing with the 
ship, were not governed by the provisions of the time charter, and tliat 
the owners, although the ship was technically under the said time 
charter, in dealing with the charterers and others, including the libel- 
ants, and with the fuU knowledge of the time charterers, practically 
ignored the provisions of the time charter, and, so far from the con- 
tract to change the ship's destination at the capes to Norfolk being 
avoided because of the position of the time charterers, it is clear from 
their letter of April 22, 1901, written to the libelants, and hereinbefore 
referred to, that they fully acquiesced in such change. The letter 
written from Norfolk says : "We write to notify you that, in accord- 
ance with our agreement with you, upon the arrivai of the steamship 
Donald in this port, we will take charge of the cargo of bananas, and 
handle and sell the same for your account. * * *" ^ 

The position taken by the respondent, that the ship is not liable, 
and that only John A. Donald can be held individually for any dam- 
ages sustained, is likewise untenable, as it is quité clear from the évi- 
dence in this case that Donald himself was the real owner of the ship, 
and that the master, the technical owner and claimant, had no real 
interest in it, but that the same was operated in his name only with a 
view of its sailing under the Norwegian flag. 

The ship having been chartered by its real owner to the libelants 
for the purpose of taking the cargo in question from Jamaica to Balti- 
more, and such cargo having been owned by and consigned to libel- 
ants, they had the right to direct the place of destination of the ship, 
and, there being no valid outstanding bill of lading, it only became 
necessary to consult the owner at ail because the original place of 
destination had been fixed at Baltimore instead of Norfolk ; and upon 
the agreement being entered into, as herein determined, that the place 
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of dçstinatiçn would be changed, the libelants had the right to direct 
such destination, and it was the duty of the master, the représenta- 
tive of the real owner, to obey such direction, and for failure so to do 
the ship is liable for damages resulting. 

A decree of référence may be had, to ascertain the amount of dam- 
ages sustained by the libelants. 



WINDMULLER et al. v. STANDARD DISTILLING & DISTMBUTING GO. 

et al. 

(Circuit Court, S. D. New York. April 1, 1902.) 

CoRPOBATiONs— Status of Stockholdbrs— Right to Vote for Dissolution. 
A stockliolder in a corporation has tlie right to vote for its dissolution, 
even tbough he is influenced to that course by a wish to terminate a 
eontract bénéficiai to tlie corporation, but onerous to himself. 

In Equity. On motion for preliminary injunction. 

Rumsey, Sheppard & Ingalls, for the motion. 
Alexander & Green, opposed. 

LACOMBE, Circuit Judge. The phraseology of the eontract be- 
tween the Standard Company and the stockholders of the Distributing 
Company difïers so materially from that construed in Lorillard v. 
Clyde, 142 N. Y. 456, 37 N. E. 489, 24 L. R. A. 113, that it is not 
easy to see upon what theory it is contended that the dissolution of 
the Distributing Company would relieve the Standard Company of 
its obligation to pay periodically to each stockholder in such Dis- 
tributing Company the stipulated amount which it expressly agreed 
to pay him, not during the lifetime of the company, but for the "un- 
expired term of the period for which it is incorporated," to wit, 50 
years. Moreover, whatever défenses the Standard Company may 
hâve against such claim are equally available to it whether the Dis- 
tributing Company be or be not dissolved. 

Practically the whole case of the plaintififs rests on the proposi- 
tion that majority stockholders who are individually interested in the 
abrogation of this eontract may not vote for a dissolution of the 
corporation, because their doing so will indirectly abrogate the eon- 
tract, which minority stockholders find it for their individual interest 
to keep alive. If the eontract be separately with each stockholder 
to pay him a fîxed sum for a fîxed term, which dissolution will not 
shorten, it is immaterial whether the corporation be dissolved or not. 
But, even if this be not so, this court is inclined to concur with Judge 
Kirkpatrick (Windmuller v. Standard Distilling & Distributing Co., 
114 Fed. 491) in the conclusion that a majority stockholder may vote 
to dissolve, even if he be influenced to that course by a wish to de- 
stroy a eontract bénéficiai to the corporation, but onerous to himself. 

The motion for injunction is denied, and the stay vacated. 
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GRIFFEN V. SPRAGUE ELECTRIC CO. 
(Circuit Court, S. D. New York. May 8, 1902.) 

L Contraot—Breach— Action fob Damages. 

Défendant was a builder of electric elevators, and plalntiff was the 
inventer of a safety device for use in such elevators. Tlie parties en- 
tered into a contract by wliich défendant agreed to build in its shop 
an apparatus for giving tlie device a thorough test, and, if it proved 
satisfactory, to equip an elevator therewith, and to recommend it to 
its customers, plaintiff to assist in preparing for and maklng tlie tests. 
Before their completlon, défendant sold out its business, and abandoned 
the contract, because it had thus disabled itself from carrylng it out, 
and not because the tests were unsatisfactory. Held, that plaintlfC was 
entltled to reeover as damages for breach of the contract the value of 
his time lost and expenditures incurred in and about the tests. 

3. EviDENCB — Statembnts Binding Cobpobation. 

PlalntifC had a contract with défendant corporation, and on a number 
of occasions called at the office of defendant's président in regard to 
it On some of thèse occasions the président was absent, and his son 
had charge of the office, and plaintifC had conversations with him in 
relation to the matter. After défendant had abandoned the contract, 
plaintiff wrote the président in regard to it, and received a vislt from 
the son, who stated that he came at his father's request in relation to 
the letter to see if a settlement could not be made. Held, that in an 
action for breach of the contract plaintifC was entitled to prove state- 
ments made by the son on such occasion, whieh were admissible to 
the same estent, and entitled to the same welght as against défendant, 
as would hâve been statements made In a writtea answer to plain- 
tiff's letter. 

At Law. On motion for new trial. 

George W. Carr, for plaintifï. 
Austen G. Fox, for défendant. 

WHEELER, District Judge. The défendant was an extensive 
manufacturer of electric elevators for sale and use in the United 
States and Canada. The plaintifï invented a pneumatic safety ap- 
paratus for such elevators. They made a contract June i, 1898, by 
which the défendant, as party of the second part, agreed it would, "at 
its expense and at its shop build and operate for a thorough test" the 
apparatus ; and the plaintiff, as party of the first part, agreed, among 
other things, to dévote his personal time "for the test trial of the 
same at the Sprague Electric Company's shop." The contract con- 
tained thèse further provisions : 

"The party of the second part reserves the right to llmit thèse tests or 
to extend them in accordance with its own judgment, and to reject the 
apparatus finally at any time during the tests." "The party of the second 
part agrées that, if the aforesaid test is satisfactory to the said party of 
the second part, it will without unnecessary delay hâve built a complète 
apparatus in accordance with the plans of the party of the first part, or 
of such altérations of the same as are agreed upon, and at its expense, and 
equip in a building in New York City an elevator with this pneumatic 
safety; and that after such installation, provided its opération is satisfactory 
and approved, it will recommend and use the said safety in connection with 
its elevators wherever, in its judgment it is practicable to do so." 

An apparatus was constructed for tests at the defendant's shop un- 
der direction of the plaintifif and engineers of the défendant. In De- 
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cember, 1898, the défendant sold out its elevator manufacturing busi- 
ness, without notice to the plaintiff or réservation in respect to this 
contract with hifti, to the Otis Elevator Company, but saving to itself 
the right to do for that company two-fifths of the work for use in the 
United States and Canada. Many tests were made, and a favorable 
report upon them was made by the defendant's engineers, and shown 
to the plaintifï. In May, 1899, the défendant threw out the apparatus 
from the shop to the scrap heap, of which the plaintifï heard. The 
président of the défendant company was président of the Postal Tele- 
graph Company, and his office was in the building of that company. 
The plaintifï had seen the president's son in charge of the office in the 
absence of his father, sitting at his father's desk, writing ; and had had 
interviews with him about this business in the absence of his father. 
After the apparatus was thrown out, th€ plaintifï wrote a letter to 
the président about it, dated June 9, 1899. The plaintifï testifîed that 
the president's son called on hirn at his office, and (against full ob- 
jection) that the son "said that his father had told him to corne and 
see me in regard to the letter which I had sent to him, which, I believe, 
was dated June 9, 1899. He said: 'Mr. Grifïen, I want to see if we 
cannot arrangé this matter. We hâve received a report on this case, 
and the tests hâve ail been carried through, and are satisfactory, 
but we cannot go ahead on the matter because the Sprague Electric 
Company has disposed of its elevator business to the Otis Elevator 
people. We want tO see if we cannot arrange this.' " On directions, 
in substance, to retum a verdict for the plaintifï for the value of his 
time and expenditures about making the tests if the défendant rejected 
the apparatus because it had sold out and did not want the apparatus, 
and not because it had come to the conclusion in good faith that the 
tests were unsatisfactory, the jury found for the plaintifï for $2,500, 
which is not claimed to be excessive. But, without waiving exception 
to the directions, the défendant has moved to set aside the verdict for 
the admission of the testimony as to the sayings of the president's son. 
The sale to the Otis Elevator Company disabled the défendant from 
fulfilling its agreement to install this equipment in a building in New 
York City and recommend it to its customers. To permit him to 
spend his time and money on the expectation that the défendant would 
carry out the contract, when it had, without his consent or knowledge, 
so changed its circumstaiices that it could not do so, would seem, as 
a matter of law, to entitle him to recover what it had falsely induced 
him to so lay out. The défendant was not bound to go on unless the 
tests were satisfactory, but it got itself where it could not go on 
whether they were satisfactory or not. This view was considered 
somewhat at the trial, but to take a finding by the jury was deemed 
best. If correct, the testimony was whoUy immaterial. If not, after 
the apparatus had been thrown out without notice to the plaintifï, it 
was proper for him to ascertain the attitude of the défendant in respect 
to the contract, and no better place for that is apparent than at the 
office of the président. -What that attitude was is a part of the plain- 
tifï's case, and what would properly show it would be admissible. The 
son had been held out by the position in which he had been placed as 
a proper médium of communication with the président ; and the plain- 
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tiff had a right to rely upon what he said, as coming from the prési- 
dent, stating the position of the company to the plaintifï. It was not 
a mère hearsay statement, but an accredited message, as a letter from 
the président in answer to the plaintiff's letter would hâve been. 
Motion denied. 



THE OONEY ISLAND. 
(District Court, E. D. New York. December 28, 1901.) 

TUG AND TOW— GROUNDIN» OF TOW— LlABIMTT OP TUG. 

Evidence considered, and held to sustain the défense of a tug tbat the 
grounding of a canalboat whlch she had in tow resulted from the mis- 
representation made by the master of the canalboat as to the depth 
of water she drew, that the captaln of the tug was not négligent In fall- 
ing to discover before the final grounding that she drew more than was 
represented; and that the tug took her on a course where she would 
bave floated wlth such draught as she was represented to bave, and 
was not in fault for the grounding, nor In failing to return to the rescue 
of the canalboat before she was broken up through the further négli- 
gence of her master In casting off the Unes by which the tug had made 
her fast to a dike. 

In Admiralty. Suit in rem against a tug to recover for injury to a 
tow by grounding. 

Hyland & Zabriskie, for libelant Nelson Zabriskie. 
Alexander & Ash, for claimant Peter Alexander. 

THOMAS, District Judge. This action involves injury to the ca- 
nalboat Quinn through the alleged négligence of the steam tug Çoney 
Island, in Coney Island Creek. The Quinn, a canalboat some 20 
years old, and, although repaired fairly, yet unduly leaking at times, 
came across the bay from Perth Amboy, and was taken Thursday, 
January 25, 1900, by the tug for delivery at the coal yards of Smith 
& Son, some distance up Coney Island Creek. After grounding 
twice while entering Gravesend Bay, she crossed the bar upon an 
increasing tide, but by reason of the fog was anchored in deep water 
before reaching the entrance of the creek. Thereupon the tugboat 
left her, and did not return until Sunday, January 28th, during which 
time the Quinn's anchor had dragged and the anchor line parted, 
through contact with a fîshing smack, but no apparent harm had re- 
sulted. The tug took the Quinn in tow on two short hawsers, and 
proceeded up the creek, until about 6 p. m., when the Quinn went 
aground at the locahty where the injury was received. The tug, 
having made the Quinn fast by bow and stern lines extending to a 
breakwater on the easterly side of the creek, left, on account of short- 
age of water, promising to return the next morning, Monday, Janu- 
ary 29th. The creek is narrow and winding, and navigable only, 
for a vessel of the Quinn's draught, when the tide is approaching high 
water. A westerly wind opposes and. an easterly wind favors the 
flood tide, the différence in the rise on a westerly or easterly wind 
being some two feet. Monday, JanUary 29th, the tug did not return, 
prevented by a strong westerly wind, which was prohibitory of her 
navigation. On Tuesday the conditions of the weather were favor- 
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able, but it was not untîl Thursday, February isf, that the lugboat 
returned. Meanwhile, in the early moming of Monday the 29th, 
McMahori, captain of the Quinn, cast off her Unes, with the inten- 
tion of making some progress on his own account up the creek in 
the face of the adverse wind, under alleged but unproven order of 
the captain of the tiig to do so. But this resulted only in some part 
of the boat swinging farther into the stream, what part will be con- 
sidered later. On Tuesday, January 30th, the canalboat broke up on 
the noon tide to such an extent that she leaked badly, and became 
so firmly aground that she could not be moved by the Coney Island 
when she came to her assistance. 

Several questions were presented to the court : (i) What represen- 
tatiofls did the captain of the Quinn make to Finnegan, the captain of 
the tug, respecting the Quinn's draught? (2) At what point in Coney 
Island Creek did the Quinn ground on Sunday, January 28th, while 
in tow of the tug? (3) Did she ground in the channel or out of 
the channel? (4) Was her final injury due in any part to the throw- 
ing oiï of the canalboat's line by her captain ? (5) Was the tug nég- 
ligent in failing to return earlier, and did the injury, in whole or in 
part, arise from such négligence? 

The voyage undertaken was through waters so tortuous and 
abounding in shoals that an accurate knowledge of the draught of the 
vessel in tow was imperative. It is admitted that the captain of the 
tug asked McMahon, the captain of the Quinn, respecting the draught 
of the latter's vessel; and Finnegan, the captain of the tug, states 
that McMahon replied that her draught was six feet. McMahon 
himself states that he represented her draught to be 6 feet 4 or 5 
înches. 

The évidence shows very preponderatingly (i) that the bow was 25 
feet or more from the dike ; (2) that the stern could swing at any time 
before the Unes were thrown ofif; (3) that the bow was at ail times 
aground. First, observe from the évidence of the several witnesses 
the distance of the bow from the dike : 



Name. 




Kelation to VesseL 


Bow Out 


Stern Out. 


Haynor, 




Engineer.of Tug. 


10 or 15 f t 


5 ft. 


Finnegan, 




Captain " " 


5 « 


6 » 


(He says when he 








returned Thursday 








her bow was 


60 f t. 








ofE.) 










RafiEerty, 




Deckhand" » 


8 " 


B " 


Fountain, 




Pilot of tug 
several times passing, 
on day of grounding 
and afterward. 


100 » 


8 or 10 » 


McMahon, 




Captain of Quinn. 


25 to 30 " 


B to 12 " 


Flannery, 




Agent for » 


40 to 50 « 


5 


Biley, 




Sent to pump " 


30 '• 


4to 5" 


Hemmingett 




Wrecker » 


20 to 25" 


5 or 6" 


Taylor,; 




» . » 


éO to 50 « 


Stem against dike 


HouseU, 




« M 


(50 to 60 ") 
(40 to50"), 


6 or 8 f t. 
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Now, mark the effect of thèse conclusions as bearîng upon the 
sélection of point A on Exhibit 2 as the place of grounding. 

Twenty feet from the sheet piling at A the depth, based on measure- 
nients at intervais of 25 feet, is as follows, proceeding northerly from 
the exact spot marked "A" for the distance of 200 feet : 
Low water— é 62222321 ft. 

High "— 9 11 7 7 7 7 8 7 6" 

The tide rises at least 5 feet, some witnesses state ^Yz feet, and 
Cary 4 feet 8j4 inches. Although Taylor, the wrecker, places her 
bow near A, yet if Cary's statement that the parties agreed on the 
place of grounding, 75 to 100 feet northerly thereof, there is no place 
where the Quinn could hâve gone aground at high water, as claimed, 
unless she drew over 6 feet and 5 inches, as will be seen by the fol- 
lowing diagram copied from Cary's map and from his évidence, and, 
if the grounding be assumed farther south towards A, the resuit is 
less favorable to the libelant: 



nul 



A. 



Ê 
s- 




But now assume that she went aground, as contended by claimant, 
at a point 100 feet northerly of B. There the measurements, pro- 
ceeding northerly along the dike, extending from a point 100 feet 
northerly of B for about 90 feet, are as follows : 
115 F.— 48 
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LoTV water 3 2ÎS 2% f t 

Hlgh 'f" 6 7îâ 7% •• 

Ten feet from dike: 

Low water ,, ....3 ** 

Hlgh " 6 •• 

Twenty feet out: 

Low -ç^ater 21/2 3 ^Vi " 

High " TVa 8 V/a " 

Thifty feet out : 

Low *ater ,. 2 2 2 '• 

Hlgh " ....,.,.. 7 7 7 " 

Fbrty feet out : 

Low waW 2 1 1 " 

Hlgh " .....7 6 6 •' 

If the ïQuinn grounded in this location, it is apparent that she drew 
more than 6 feet and S inches of water. 

From this it appears that the Quinn could not hâve gone aground 
at A or B had she drawn no more water than represented by her cap- 
tain. Therefore the conclusion is irrésistible that her draught was 
misrepresèjited. 

Did the. twg carry the Quinn out of the channel? If the grounding 
was at Ai th'c tug carried her eastward of the deepest water. It was 
not obligatory upon the tug to take the deepest water, but, rather, 
to use care to find sufficient depth. If the Quinn drew no more than 
represented, thefe was wâter enough where Cary took the soundings. 
It will be observed that McMàhon testified that, when the tug was 
about leaving on Sunday aftemobn, she backed up between the dike 
and the port side of the.Quinn, and made the lines fast, and it appears 
that the tug drew 6 feet of water. 

But did the captain qf the tug hâve notice that the Quinn drew 
more than the represented draught, and was he négligent in ïiot notic- 
ing the fact on account of thç groundings that had happened previous 
to that time? In approaching Coney Island Creek, the Quinn 
grounded twice crossing the bar, but this was nothing unusual. In 
çoming up the creek. itself, the Quinn touched bottom at least 
twice, but this was expl?iined by stating that the turns were so sharp 
that vessels at ail times were likèly to bring up a little in rounding 
turns. The most troublesome évidence upon this point is that of 
Finnegan himself, as foUowS: "After I left anchorage, when I see 
she was grounded so, I did hâve it in mind she was drawing more 
than six feet of water." But should he bave observed th^t she was 
drawing over 6 feet 5 inches, or probably nearly 7 feet?: In view 
of the undoubted fact that boatS are constantly touching in this creek, 
or grounding for more or less time, especially in crossing baj;s and 
rounding turns, it is considered that the captain of the tug is not 
shown négligent in failing to nptice apd guard against the misrepre- 
sentation of McMahon. . 

.Elid the Quinn go aground at A or B? The décision of this point 
may be unnecessary, and présents some difïiculties. It will be ob-. 
served that at A there are at least 120 or more feet where the water' 
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at hlgh tîde îs from lO to over 20 feet in depth. At the point above 
B the channel is about 40 or 45 feet wide, and runs along the dike. 
The following is a statement of the width of the channel by varions 
witnesses at the trial : 

Witnesses for libelant: 

Name. Relation to the Vessels. Distance. 

Flannery, Agent for Quinn. 30 to 40 ft. 

Hemmiagei. Wrecker. (See statement below.) 

Taylor, " 40 ft. 

Riley, Sent to pnmp Quiniu 30 " 

Honsell, Wrecker. 30 " 

Witnesses for daimant: 

Fountaia, Pilot of tug, who saw « or 50 " 

Quinn the day she 

grounded, and passed 

around her bow sever- 

al times afterwards, 

on the ÛTst occasioa 

on Thursday. 
rinnegan, Captarn of tug, 85 to 40 " 

Hemminger states that his pump boat and the lighter could lie 
outside the Quinn, whose bow was lying right in the channel, and 
that a tug, but not a loaded boat, could go outside, and he states 
that the channel was wide enough for a tug and boat to go in there 
side by sida. He says that the channel was practically obstructed. 
The évidence of Taylor, Housell, and Fountain is to the same efifect, 
although Fountain says that her bow, judging by the length of the 
boat, was some 100 feet out. Fountain was doubtless confused, as 
he says she lay angUng in the stream, and that he had to push her 
in to get by, 

From this évidence there would be no trouble in concluding that 
the grounding was not at A, so far as the given width of the channel 
is concerned. The description fits better the point B. But if the 
Quinn's bow was 25 feet from the dike, and her breadth be added, 
a considérable part of the ascribed width of the channel would be 
taken up, and the pump boat and the lighter, each about 17 feet wide, 
would hâve difficulty in lying outside of the Quinn, although the pump 
boat drew only 4 feet, and the lighter loaded drew 6 feet or over. 
Fountain's évidence corroborâtes Finnegan, and this witness, in har- 
mony with Finnegan, Flannery, McMahon, and Riley, states that at 
the place of grounding the channel extends from the dike to the 
meadow side. 

This évidence as a whole leads to the conclusion that the ground- 
ing was not at A, but more probably at or above B. The évidence 
of what happened at Neptune avenue a few days after the trial has 
not been disregarded. Cary, the surveyor, Finnegan, McMahon, 
Flannery, and one of the wreckers, were there. Cary states that the 
wrecker, and not Flannery, indicated a point 75 to 100 feet north of 
A as the place of grounding; that Finnegan took no part in the dis- 
cussion, but did not dissent. Finnegan states that Flannery pointed 
out the place, as the wrecker was unable to locate it, and that he 
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(Finnegan) indicîited the place north of B, whieh Flannery disputed, 
contending that the true location was that north of A. There is a 
similar bend in the dike at A and B, and it does not appear with suffi- 
cient clearness that Finnegan agreed to A, as urged. The observers 
were about a thousand feet from A, and still farther from B, and 
the conflicting statements are toc uncertain for valuable aid. 

In the attempt to détermine the true location of the grounding, 
difïîculty has been caused by the évidence of Taylor, Housell, and 
Hemminger, wreckers, to the effect that the easterly line of the chan- 
nel at the place of grounding was 50 feet from the dike, that the 
Quinn's bow was east of the east line of the channel, and that be- 
tween the Quinn and the dike the space was largely sand at low wa- 
ter. Ail thèse witnesses saw and had to do with the Quinn several 
days aftèr the grounding. Their évidence and that of other witnesses 
shows that the tide had much to do with the gathering of the sand 
on the port side of the wreck, although it appears from the évidence 
of the wreckers that for some 100 feet along the gênerai locality of A 
there was sand, but no water. Cary's map shows that at A, and for 
200 feet northerly thereof, there is from i to 4 feet of water 10 feet 
out from the dike at low water ; i to 6 feet, 20 feet out ; 2 to 6 feet, 
30 feet out ; and therefore the conditions of sand stated by the wreck- 
ers could not exist unless immediately along the dike. The conclu- 
sion is irrésistible that the sandy appearance, as stated by the wreck- 
ers, in large part arose after the grounding, inasmuch as the dis- 
tances of the bow from the shore, given by them, would hâve brought 
the boat into deep water at the point A, according to the Cary map. 

The remaining question is, was the tug in fault in failing to retum 
before Thursday? There was no occasion for her returning, unless 
it was before the Quinn broke up on Tuesday. If the tug had been 
there on Monday she might hâve done some good, but the westerly 
wind prevented. What happened Tuesday? In this connection it 
should be observed that it has been found already that the Quinn 
grounded through the misstatement of her captain, upon which the 
captain of the tug relied, and had a right to rely. Therefore she came 
into the difïiculties that existed through her own fault, and the ob- 
ligation of the tug to tow her did not primarily demand that the tug 
should relieve the canalboat from the position in which her own fault 
had brought her. But, passing this, the line was let go early Monday 
morning, as McMahon states, and she broke up on the Tuesday noon 
tide. It is possible that the tug might hâve been of some aid, but 
the évidence tends to show very strongly that after the line was thrown 
ofif she became so firmly aground that the tug could not hâve helped 
her. Indeed, it is difficult to conclude that her bow did not go some- 
what to starboard after the first grounding : for Taylor, Housell, Flan- 
nery, and Fountain place her bow so far out that it is difficult to har- 
monize the location of the bow given by them with the évidence of 
her position when the grounding happened. 

After a careful reading and study of ail the évidence that has been 
taken, the following conclusions are reached: (i) The Quinn could 
not hâve grounded at either A or B unless she drew more than 6 
feet and 5 inches of water. (2) The captain of the tug took her over 
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a course where she could hâve floated with such draught as she was 
represented to hâve. (3) The captain of the tug was not negHgent 
in failing to infer from his expérience preceding the final ground- 
ing that the Quinn drew more than the represented draught. (4) 
The width of the channel is indicated by ail the witnesses who saw 
the Quinn aground, either at about the date of the grounding or when 
the wreckers were there, makes it more probable that the grounding 
was somewhat north of B than north of A. (5) The distance of the 
bow from the dike, when the wreckers saw the Quinn, indicates that 
her bow swung somewhat to starboard after McMahon threw ofï the 
line. (6) As the grounding was primarily due to McMahon's mis- 
representation and throwing off the line, the contract to tow did not 
require the tug to rescue the Quinn from the position in which the 
misconduct and misrepresentation of the Quinn's captain had brought 
her. (7) Even had the tug returned Tuesday, after the throwing off 
of the line in the early morning, the tug could not hâve rescued the 
Quinn from the position where the injury occurred. (8) The con- 
dition of sand observed to the port of the Quinn in greater part arose 
during the several days following the grounding, by the action of the 
tide. 

The foregoing conclusions hâve not been reached without great dif- 
lîculty, and are lacking in that certainty which is désirable in judicial 
décision, but seem to the court, upon the whole évidence, to be the 
more justifiable. 

The libel should be dismissed, with costs. 



HARVEY V. SELLEES et al. 

(Circuit Court, S. D. New York. Aprll 3, 1902.) 

No. 7,520. 

Equitt — JuRisDicTioN—AccouNTiNG— Quasi Partnebship. 

A written contract by which complalnant agreed to ald and co-operate 
In financing and exploiting certain patent rights owned by défendants, 
In considération of which they agreed that one-third of the net profits 
received by them from the financing and exploiting of such rights should 
belong to complalnant and be paid over to him as received, whether 
cash, stock, or other securitles, if It did not create a partnershlp in the 
undertaklng made it a joint one, in the profits of which complalnant 
was to share, and created a trust relation between the parties which 
entitled him to malntaln a suit in equlty in a fédéral court, having juris- 
diction, for an accountlng from défendants as to money or stocks re- 
ceived by them as a resuit of the enterprlse and their joint efCorts.i 

In Equity. Suit for accounting. On bill, answer, and replication, 
and on motion for reargument. 

Henry Clark Johnson, for plaintifif. 
Samuel H. Guggenheimer, for défendants. 

HAZEL, District Judge. It is sought to maintain thîs suit for an 
accounting on the theory that a copartnership is shovra to hâve existed 

1 See Account, vol. 1, Cent. Dlg. §§ 11, 21 [i], 26 [s]; Joint Adventures, vol. 
29, Cent Dlg. § 7 [1]. 
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between the parties iri a "spécial Venture of promoting and exploiting 
the Severy impression process rights." The case was heard on the 
bill, answer, and replication, and therèfore the question of whether this 
proceeding may be maintained must be ascertained from the aver- 
ments of thèse pleadings. It appears from the bill that on October 
12, 1898, the défendants addressed the following communication to the 
plaintiff: 

"In considération of your co-operation and assistance In flnancing and ex- 
ploiting of the Severy Impression process rights, both home and foreign, we 
hereby agrée that one-thlrd of ail the net profits received by us from the 
financlng and exploiting of the sald rights shall belong to you, and be pald 
over to ypu as received by us, whether cash, stocli, or other securlties. 

"ïours very truly, [Signed] R. H. Sellers & Co. 

"I agrée to and accept the above. 

"[Signed] Wm. S. Harvey." 

The bill shows the performance of services in the nature specified 
by the contract, and asks for an accounting, and an injunction restrain- 
ing the défendants from disposing of stock and other property re- 
ceived by them as promoters of the Severy Process Company, and for 
a receiver to take possession of ail papers and documents pertinent 
to the formation of the company. The answer, among other things, 
dénies the partnership, but avers that the agreement was to remunerate 
thccomplainant for services rendered and to be rendered in aid of the 
formation of a syndicate to finance the enterprise. The fédéral courts 
of equity will take cognizance of the trust relation existing between 
persons standing in such connection, and require an accounting be- 
tween parties in settlement of their controversies. They will also 
take cognizance of suits where the accounts are mutual or complicated 
or intricate. Fost. Fed., Prac. (3d Ed.) 30. 

It is contended by the défendant that the bill of complaint does not 
show a partnership, and therèfore no order for an accounting of the 
transaction can be decreed by the court sitting in equity. The practice 
of the courts of the United States in cases for an accounting seems to 
be limited to three grounds, to wit : First, the complicated character 
of the accounts ; second, discovery ; third, the fiduciary or trust rela- 
tionship of the parties. Thé remedy, under the latter subdivision, has 
référence to matters of différence arising out of partnership transac- 
tions, as well as where the parties stand in a fiduciary relationship to- 
wards each other. The , question hère is replète with diiîiculty. It 
does not appear by express phraseology of the contract that a partner- 
ship was intended by the parties, but a division of the profits résultant 
from their joint endeavor to successfully financé and exploit a certain 
venture is expressly stated. What was intended by the words em- 
ployed in this contract? A cursory examination makes it clear that 
the complainant on his part was reqtiired to co-operate and aid in this 
undertaking. For this he was to receive one-third of the net profits, 
whether cash, stock, or other securities. I am quite well satisfied by 
the pleadings, as no évidence was ofïered on the hearing that no co- 
partnership was intended. It is true the parties engaged in a common 
object, and that object was to interest persons in financing their 
projects for the formation of companies and corporations. The com^ 
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plainant bases his argument solely upon the alleged existence of a 
copartnership, and a right to an accounting is claimed to spring there- 
from. The view that I take of this controversy, however, renders it 
unnecessary to find that the relation of partnership existed between 
the parties to justify relief at the hands of a court of equity. Undoubt- 
edly this was a joint enterprise for the mutual benefit of the parties 
engaged in it. Complainant's reward depended upon a contingency. 
When success was attained, he was to hâve and receive a division of 
the profits. 

The right to an accounting exists where the position of the parties 
is in the nature of a quasi partnership, independently of the actual ex- 
istence of a partnership relation. 2 Beach, Eq. Jur. 91 1 ; Marvin v. 
Brooks, 94 N. Y. 71 ; Marston v. Gould, 69 N. Y. 220. The facts 
hère establish a joint interest in a spécifie undertaking. The agreed 
compensation of the complainant was one-third of the net profits in 
money, stocks, or other securities. The maze of irrelevant allégations 
contained in the bill, descriptive of plans and schemes for floating the 
enterprise, while almost beyond compréhension, does not entirely ob- 
scure the essence of the agreement for division of net profits upon 
which the bill is based. This, I think, entitles complainant to an ac- 
counting. How otherwise can he enforce his remedy? The pro- 
ceeding is essentially in equity. A diversity of citizenship exists, and 
must be brought on the equity side of the court. Authorities strictly 
applicable to the facts shown hère do not seem abundant. The case 
of Bentley v. Harris, 10 R. I. 434, 14 Am. Rep. 695, which is cited 
in Pomeroy's Equity Jurisprudence, seems to clearly apply. In that 
case the court said: 

"Is a person who Is to receive a part of the profits of the business in. 
whole or part pay for his services entltled to an account of those profits? 

• • * In the présent case the complainant has an interest in the profits, 
not as profits, but as wages. He has no agency or control, but Is in ail 
respects the servant of lils employer. • * * There are a few cases 
where the language of the court would seem to imply that a person who 
receives part of the profits as pay is not entitled to account, unless con- 
nected with other things which would make hlm a partner. Denny v. 
Cabot, 6 Metc. (Mass.) 82-9Z; Champion v. Bostwick, 18 Wend. 175-184, 31 
Am. Dec. 376; Ex parte Hamper, 17 Ves. 404-412; 1 Story, Partn. §§ 48, 49. 

• * • But there seems to be sound sensé in the remarks of Bissett on 
Partnership (12-15), quoted in Colly. Partn. (4th Am. Ed.) p. 42, § 45, note. 
Some of the writers, and even some of the judicial authorities, on this 
subjeet, appear to think that they hâve surmounted the difficulty by con- 
fining the rule of llability (as a partner) to the cases where the party 
would hâve a right to an account of the profits; but to this It may be an- 
swered that in ail cases where a person is to be paid for his services by 
a sum proportionate to the profits he must be entitled to an account of the 
profits: If not, how is he to ascertain that he has what he stipulated for? 
See 7 Jarm. Conv. (by Sweet) 11, note 'a.' In many of the cases it will be 
seen that, notwithstanding a clear right to an account, no partnership was 
held to subsist either as between the parties or as to third persons. * » ♦ 
We think the complainant entitled to an account." 

There are other authorities cited in this Bentley Case which 
strengthen this contention. The complainant is therefore entitled 
to maintain his bill in equity in accordance with this doctrine. The 
cause must therefore be referred to a master. As it is doubtful 
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whether an înjunction or a receivership would be bénéficiai at this 
stage of thie proceeding to either of the parties, no order will be 
made in that regard, So decreed. 

Motion for Reargument. 
(Aprll 28, 1902.) 

As stated in the opinion, the ■ case was lieard upon the verified bill, 
answer, and replication. The bill does not demand an answer under 
oath. It is urged by the défendants that, the complainant not having 
waived the defendant's oath, the bill should be dismissed, unless the 
equities are established by the spécifie testimony of two witnesses, 
or one witness corroborated by proper circumstances. Vigel v. 
Hopp, 104 U. S. 441, 26 11. Ed. 765. The cases cited were actions 
based on fraud (Morrison v. Durr, 122 U. S. 518, 7 Sup. Ct. 1215, 
30 L. Ed. 1225; Cattle Co. v. Becker, 147 U. S. 47, 13 Sup. Ct. 217, 
37 L. Edj 72), in which every allégation of fraud was denied. I think 
thèse are quite différent from the case at bar. Taking the answer 
as true, the complainant performed services in financing the enterprise. 
The answer in this case is not entirely responsive to the bill. The 
gist of the averments of the complaint is the performance of services 
in finalicing and exploiting the enterprise upon which complainant and 
défendants embarked pursuant to written contract. It is admitted that 
the défendants were impecunious, and that they needed money at 
crucial times wherewith to raeet obligations springing from the Severy 
contracts, and that complainant procured money, $5,000 at one tinre, 
and $10,000 at another, in aid of the enterprise. Défendants insist 
that thèse transactions were independent of the contract. But I think 
that the letter of April i, 1899, is corroborative of complainant's con- 
tention. That letter was written subséquent to the exploitation of the 
enterprise and transfer of properties to a corporation organized to 
purchase the rights and patents covering the Severy process. At this 
time the défendants had received rémunération for their services 
in stock and money. Whether a profit was reahzed is not material. 
By the terms of the contract, the complainant has a right to as- 
certain. The letter states: 

"We note what you say, and wîll figure up the account at the earliesi 
opportunity. We hâve partially done so, but hâve not time to copy It off 
jUBt .vet • • ♦ We are sorry that the accumula ted debts, which must 
be paid before any money can be divided between us, hâve amounted to so 
much that there will not be a large sum for division. There will certainly 
not be thirty-flve hundred dollars apiece for us. We will soon hâve the bills 
paîd and statement made up, with receipts and vouchers, which we wish 
to go over with you some time when you are hère, so that we ail may under- 
Btand matters alike." 

This is no déniai of contractual obligations or claim of abandon- 
ment by complainant prior to termination of the mutual undertak- 
ing. It must be taken as admitted that complainant carried out 
the contract, and is erif itled to an accounting. The contract does 
not State how much money complainant was to raise, nor the extent 
of the services which he was to perform. It was a joint undertak- 
ing, the success of which inured to the benefit of those associated 
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together. The essential allégations of the bill are set out with suf- 
ficient précision. The averments on information and belief are chief- 
ly those of which défendants hâve knowledge, and not the complain- 
ant, and from which complainant's usefulness to défendants may be 
inferred. 

Motion denied. Form of decree to be submitted to counsel for 
défendants. 



DE HIERAPOLIS v, LAWRENCE et al. 
(Carcuit Court, S. D. New York. February 17, 1902.) 

L Creditors' Bill — Multifariousnbss. 

A creditors' bill is not multifarious, because based on two several 
judgments both in favor of complainant and against thé same défendant, 
nor because It attacks as fraudulent a conveyance of property in trust 
from the judgment défendant to certain of hls codefendants, by which 
an annulty was reserved to the grantor, and also an assignment of 
such annulty to otber codefendants; the relief songht being in the al- 
ternative. 

8. Samb — SuFPiciBNCT op Allegatiohs dp Fraud. 

A creditors' bill which allèges the ownership by the judgment de- 
fendant of certain property, that he conveyed It to hls codefendants 
wlthout considération, reserving an annuity durlng his llfe, that such 
conveyance was made for the purpose and with the effect of hinderlng, 
delaying, and defrauding his creditors, including complainant, and was 
merely colorable, sufficiently allèges fraud; it being unnecessary to set 
out more In détail the clrcumstances of the transaction. 

8. Same— Property Which may be Reached— Anndity. 

An annulty, reserved for the individual benefit of the grantor In a 
conveyance of ail of his property in trust to provide for the payment 
of hls debts and the support of his family, is liable for hls debts, and 
may be subjected by a creditors' bill In the hands of one to whom ha» 
bas asslgned it, without considération, for the purpose of placing It be- 
yond the reach of creditors.i 

In Equity. Creditors' suit. On demurrer to bill. See (C. C.) 99 
Fed. 321. 

Théodore B. Chancellor, for plaintiff. 

Norman G. Johnson and John B. Talmage, for défendants. 

WHEELER, District Judge. The défendant Isaac Lawrence, hav- 
ing a large amount of real estate in the city of New York, executed 
and delivered this instrument: 

"This Indenture, made the 28th day of July, 1893, between Isaac Lawrence, 
now living at Bar Harbor, Me., of the first part, and .Joseph P. Bass, of 
Bangor, Me., and Lee Gwynn Lawrence, wife of the party of the first part, 
parties of the second part, witnesseth: Ttiat whereas the party of the flrst 
part is désirons of making suitable provisions for himself and his wife and 
ehildren out of his property, now for such purpose, and in considération of 
one dollar to the party of the first part in hand paid by the parties of the 
second part, the recelpt whereof is hereby acknowledged, the party of tho 
first part hereby grants, conveys, and transfers unto the parties of the 
second part, and their successors, ail of the property of the party of the 
first part, both real and Personal, wheresoever situa ted, in trust, neverthe- 

1 See Creditors' Suit, vol. 14, Cent. Dig. § 37 [c, d, e, h, j]; Fraudulent Con- 
veyances, vol. 24, Cent. Dig. § 678 [k, 1]. 
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léss, to and for the foUowlng uses and purposes: Firsti to pay ail légal 
eosts and expenses in of about the création and exécution of tlie trust 
berein contained; gecopd, to take possession of ail sucli real estate, and 
coUect and receive ail such personal estate; tliird, to receive ail proceeds 
of the real estate of the party of the flrst part, if any shall be sold in the 
pending action for partition brought by James G. R. Lawrence; fourth, to 
pay ail debts and Uabillties of the party of thé flrst part now exlsting, 
whether entered Into for the beneflt of his wife or her property, or secured 
by mortgage or other liens thereon, or otherwlse created, and for that pur- 
pose to mortgage ail or any of the real estate hereby conveyed or intended 
so to be; flfth, to Invest and keep at interest ail moneys to be realized from 
the property hereby conveyed and transferred; slxth, to lease and rent the 
real estate hereby conveyed for such time as the parties of the second part 
shall tblnk best; elghth, to itay ail taxes, assessments ordlnary and ex- 
traordinàry, repairs, Insurance, or other charges upon or afCecting the prop- 
erty herçbyj conveyed or tra.nsferred, and, In case of loss or injury to any 
building on tbe property, by fire or otherwise, to rebulld and repair the 
same wlth mojieys realjzed from Insurance, and, if deemed necessary by 
the parties of the second part, to raise other moneys by mortgage on the 
property hereby conveyed, and expend the same In such rebuilding; ninth, 
ont of the ineome (net) of the sald! property to pay annually to the party 
of the flrst part during his life, if he shall die during the existence of fhls 
trust, in equal quarterly payments, the sum of three thousand dollars; 
tenth, to pay over to the sald Lee Gwynn Lawrence the balance of the net 
ineome of sald property for tjie support of herself and the chiidren of her 
and the party of the flrst part so long as she shall live and remain un- 
marrled af ter the death of the party of the flrst part." 

The plaintiff brought two suits against him in the state courts, and 
before judgment he assigned the $3,000 annuity reserved to himself 
to the défendant Johnson, who assigned it to the défendant Lee 
Gwynn l,awrence. The plaintifï recovered judgments in his suits 
against the défendant Isaac Lawrence, — one in the city court of New 
York for $1,101.95, and one in the suprême court in the county of 
New York for $3,193.40, afïirmed in the appellate division (67 N. Y. 
Supp. II3Ï), with $109.06 costs,^ — which were duly docketed, and on 
which exécutions issued and were retumed unsatisfied. This suit is 
brought against the trustées under the conveyance, the wife and chii- 
dren individually, and against the défendant Johnson and the wife as 
assignées of the $3,000 annuity, to reach the property for the satisfac- 
tion of thèse judgments. The bill is demurred to for multifariousness 
in varions ways, and for want of sufHcient allégations of fraud in the 
conveyance and assignment to set them aside, and for want of equity 
generally. 

The judgments are separate, and the relief would be against difïerent 
persons if the conveyance should be found wholly void from those it 
would be against if that should appear to be valid and the assignment 
of the aniiuity of $3,000 to be fraudulent and void ; but this does not 
necessarily make the bill niultifarious, either as to parties or subjects. 
The judgments are between the same parties, and satisfaction of them 
is sought out of the same property, affected by the same transactions 
in the same way ; and relief in respect to them may as well be sought 
in one suit in equity, as one suit may be maintained for infringement of 
two or more patents by the same machine, which it is well settled may 
be done. The suit arises upon the first conveyance, and ail who were 
parties to it ôr who claim under it are proper parties, whether its 
validity respecting ail the property covered by it, or its effect in reserv- 
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ing the $3,000 annuity, is to be tried and determined. It also arises 
upon the assignments of the annuity, which was a part of the property, 
and ail who participated in them are also proper parties, although the 
relief may vary ; for it is a province of a court of equity to adapt the 
remedy to the varying circumstances of parties and classes of property 
that may be before it, according to their respective rights and liabili- 
ties. In this view the multifariousness relied upon ail disappears. 

Good pleading requires that the substantial facts out of vi^hich the 
rights and liabilities sought to be enforced arose should be alleged, 
but not that the circumstances out of which thèse facts arise and are 
to be made to appear should be in détail set forth. This bill well 
allèges the ownership of the property by the debtor, its conveyance 
with réservation of the $3,000 annuity, and that the conveyance^ 

"Was made wlthout any considération, and was and is invalid, nuU, and 
void, and was made by the défendant Isaac Lawrence, and accepted V'y tlie 
défendants Josepli P. Bass and Lee Gwynn Lawrence, for tbe purpose and 
with the intent to hlnder, delay, eheat, and defrand the credltors of the 
sald Isaac Lawrence and the plalntiff, and to place the said property beyond 
the reaeh of the creditors of said Isaac Lawrence and tbe plaintiff, and 
to prevent the plaintiflC from collecting the amount of the said judgments 
aforesaid, and that tlie efEect of the sald deed, conveyance, and transfer is 
to hlnder, delay, cheat, and defraud the creditors of said Isaac Lawrence 
and plalntiff, and to prevent the collection of the amount of said judgments 
aforesaid, and that the said deed, conveyance, and transfer were merely 
colorable, and that the use, benefit, and enjoyment of said property, and 
of the rents, issues, and profits thereof, remained and stlll remains in the 
défendant Isaac Lawrence, but that the défendants Joseph P. Bass and 
Lee Gwynn Lawrence still possess and hold said property or its proceeds 
under said deed, conveyance, and transfer aforesaid, and that said property 
is worth approximately three hundred thousand dollars"; that the assign- 
ment of the $3,000 annuity was "made by the said défendant Isaac Law- 
rence to the said défendant Norman G. Johnson, was made wlthout any 
considération, and was and is invalid, null, and void, and was made by 
the said défendant Lawrence and accepted by the sald défendant Johnson 
for the purpose and wIth the intent to hinder, delay, cheat, and defraud 
the creditors of the said Isaac Lawrence and plaintiff, and to place the 
said property beyond the reach of the plaintiff and the creditors of the 
said Isaac Lawrence, and to prevent plaintiff from collecting the amount 
of the said judgments aforesaid; that the efCect of the said alleged sale 
and transfer by the sald défendant Lawrence to the sald défendant Johnson 
as aforesaid was and is to hinder, delay, cheat, and defraud the creditors 
of the said Isaac Lawrence and plalntiff, and to prevent the collection of 
the amount of plaintlfC's said judgment aforesaid"; and that "at the time 
said alleged sale and transfer was made by the sald Norman Q. Johnson 
to the said défendant Lee Gwynn Lawrence tlie said Lee Gwynn Lawrence 
had knowledge and notice of ail the circumstances surrounding the transfer 
of sald inlerest and income by défendant Isaac Lawrence to the défendant 
Norman G. Johnson as aforesaid, and had knowledge of the fact that said 
transfer from Isaac Ijawrence to Norman G. Johnson was wlthout con- 
sidération, and was Invalid, null, and void, and was made and accepted 
for the purpose and with the intent to hinder, delay, cheat, and defraud 
the creditors of the said Isaac Lawrence and plaintiff, and to place the 
said property beyond the reach of the plaintiff and the credltors of the 
said Isaac Lawrence, and to prevent the plaintiff from collecting the amount 
of the said judgment aforesaid, and that tEe effect of the said transfer 
by the sald Lawrence to the said Johnson was and is to hlnder, delay, 
cheat, and defraud the creditors of the sald Isaac Lawrence and plalntiff, 
and to prevent tbe plalntiff from collecting the amount of plaintiff's judg- 
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men'ts aforesaid; that the said alleged sale and transfer made by said 
JohttBon to the said Lee Gwynn Lawrence was made without any considéra- 
tion, and was and Is Invalld, null, and vold, and was made by the said 
défendant Johnson to the said défendant Lee Gwynn Lawrence for the 
purpose and wlth the Intent to hinder, delay, cheat, and defraud the 
credltors o( the said Isaac Lawrence and plaintiff, and to place the said 
property beyond the reach of the plaintiff and the said creditors of the said 
Isaac Lawrence, and to prevent the plaintiff from coUecting the amount 
of said Judgment aforesaid." 

Thèse seem to be fuUy sufïicient allégations of fraudulent purposes 
of those concerned, respectively, in making the conveyance and as- 
signment. This conveyance was before this court with référence 
to another judgment in favor of the plaintiff against the défendant 
Isaac Lawrence, upon questions made by demurrer as to the juris- 
diction of the court and the equity of the bill, in De Hierapolis v. 
Lawrence (C. C.) 99 Fed. 321. No reason has now been made to 
appeat why the conclusion then reached that at least the $3,000 an- 
nuity arising eut of the property of the debtor, and reserved to and 
belonging to him, should not be liable for his debts, the same as any 
property of any other debtor, not exempt, is liable for his debts. No 
principle of law is known, or case asserting it shown, whereby a per- 
son can put his property liable for his debts into the hands of a trustée, 
and reserve any part of it to himself, and thereby make it exempt from 
his debts. The law of New York as settled by the state courts is con- 
ceded in the brief of défendants to be otherwise. The case chiefly 
relied upon in this behalf is Nichols v. Eaton, 91 U. S. 716, 23 L. Ed. 
254, brought by an assignée to reach property bequeathed to trustées 
by the mother to lay out the use of for, or transfer a part of absolutely 
to, the bankrupt, in their discrétion. The question was whether the 
bankrupt had title to any of the property, and as to this it was urged 
that the giving of the discrétion was by the policy of the law équivalent 
to a direction to transfer that part. Upon this question Mr. Justice 
Miller said: 

"The two cases of Twopeny t. Peyton, and Godden v. Crowhurst, above 
clted from 10 Sim. [487, 642], seem to be In confllet wlth this doctrine; while 
the cases clted in appellant's brief go no further than to hold that when 
there Is a right to support or maintenance In the banlirupt, or the bankrupt 
and his family, a right whlch he could enforce, then such Interest, if it can 
be ascertained, goes to the assignée." And, further on, that "this consti- 
tutes the dlvldlng Une In the cases whlch are apparently In confllet." 

What would go to an assignée in bankruptcy may be reached by a 
créditer. Hère was a réservation by this judgment debtor oj this 
annuity for himself, and of support for his wife and children, which by 
law rested upon him, out of his own property, which he could well en- 
force, and which the doctrines of that case do not eut ofï, but well 
recognize. 

Demurrer overruled; défendants to answer over by March I5th, 
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TRICE et al. v. OOMSTOOK et al. 
(Circuit Court, W. D. Missouri, W. D. May 5, 1902.) 

1. Vendor and Pubchaskr— Innocent Purchaser— Assignée of Execctokt 

contbact. 

An assignée of an executory contract, giving an option to purchase 
lands, does not occupy tlie position of an innocent purchaser, but talies 
only the rights of his assigner, either as against the vendor or tliird 
parties. 

2. EquiTY — RiGHT TO Reliep — Claim Arising Out op Fbaodulent Contract. 

Complainants falsely assumed to be agents for the owner of a tract 
of land, and to hâve authority to sell the same for a certain price per 
acre. Their scheme was to sell the land secretly for a greater price, 
pay the owner the priée demanded by him, and retain the excess. In 
this scheme they associated one of défendants with them to assist in 
maklng the sale. Sueh défendant procured an option from the owner 
for the purchase of the land himself, and assigned the same to his co- 
defendant, who made the purchase. Held, that complainants' scheme 
was in fraud of the rights of the owner of the land, whom they as- 
sumed to represent as agents, and they had no standing in equity to 
maintaln a suit to require an accounting from défendants of the profits 
realized from the lands, on the assumption that a trust relation existed 
between the parties. 

In Equity. On final hearing. 

Thurman, Wray & Timmonds and Robinson, Bowling & McCluer, 
for complainants. 

John C. Tarsney, for respondents. 

McPHERSON, District Judge. This is an action by a bill in equity 
to enforce an alleged résultant trust. The complainants are a firm 
dealing in real estate, residing at Lamar, Barton county, Mo. Re- 
spondents are brothers, residing in a small town near Clinton, lowa. 
W. C. Comstock is a banker and dealer in real estate. James C. Com- 
stock has been a merchant. H. B. Buckwalter, now deceased, late 
of Westchester, Pa., owned a body of 1,920 acres of land in Barton 
county, Mo., the larger part or ail improved. George E. Bowling, 
an attorney at law and real estate agent, of Lamar, Mo., up to the 
death of Buckwalter, in 1897, and for many years prior thereto, 
was Buckwalter's agent for rentlng and caring for the lands, but 
without authority to sell. Buckwalter left a last will and testament, 
by the terms of which thèse lands were devised to a Mr. Reid as 
executor, and a lady as executrix, with power to sell and convey thèse 
lands. The lady had nothing to do with the matters and things here- 
inafter recited, refusing, when requested, to recognize any of the 
parties. The business on the part of the estate was conducted by Mr. 
Reid. His conduct is in no way challenged, and it is sufficient, and 
likewise proper, once and for ail, to say that he is a lawyer of ability, 
and a gentleman of high character and integrity. After Mr. Reid 
became the executor he concluded it the better to sell thèse lands. 
He went to Barton county, Mo., viewed the lands, and sought in- 
formation of their value. This was in 1897. He had much talk with 
Bowling, as well as subséquent correspondence. There is évidence on 
the question, and much said in argument, and mostly pertinent, as to 
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the character of the transactions of Bowling, the complainants, and 
the two défendants, from the first to the end of the matters under con- 
sidération ; and it is proper to say that the complainants, and Bowling 
included, arid the respondent W. C. Comstock, were ail keen, shrewd 
speculators, and manipulators and promoters, doing things by short 
turns, and by methods that seem novel. The lands in question were 
attractive and cheap. 

The cpmplainants, in carrying on their real estate business of 
Lamar, did what they called "inlmigration" business. They sought 
to influence people from lowa, Illinois, and other states to buy lands, 
and locate in Barton county. But their real purpose was the making 
of money for themselves on so-called "commissions" or "différences." 
It seemS that they would not sell lands on regular or fiixed commission. 
Their mèthod was to obtain an option from the landowner on tlie lands 
at a fixed price net to the owner, they to hâve ail they could get over 
the price thus fixed. By so doing they were not obligated in any way, 
but the landowner was tied up. They claim to hâve had such ar- 
rangement as to the Buckwalter estate lands of 1,920 acres. This is 
one of the disputed questions of the case. That they had no such 
arrangement directly with Buckwalter or his exécuter is not disputed ; 
and there is not even a prêteuse that the lady who was executrix, 
directly or indirectly, gave any authority to sell the lands at any price, 
or any terras, to any person. If they did hâve such arrangement, it 
was only with Bowling, the rental agent, but who claims to hâve re- 
ceived from Reid, the exécuter, the additional authority to sell. This 
Reid dénies. 

A man by the name of Reitmeyer, of northeastern lowa, an Insur- 
ance agent, promoter, and dealer, by most peculiar and tortuous 
methods, in most anything, gets into correspondence with complain- 
ants on the subject of "immigration" into Barton county. He was to 
induce men to visit Barton county to look at lands, the expenses of 
himself and prospective purchasers for the trip to be paid by complain- 
ants, on receipts taken according to prescribed forms from certain 
railroads, for the évident purpose of enabling complainants to be reim- 
bursed from the railway companies in whole or in part. Reitmeyer 
asked complainants, which request was granted, to hâve the re- 
spondent W- C. Comstock act with him, as a kind of or semi partner, 
in taking persons to, Barton county, and receive a part of the con- 
tingent commission to be received by complainants, being the excess 
received by them over and above the net price fixed by the owner. 
And W. C. Comstock and Reitmeyer, in this "immigration" business, 
took one or more persons to Barton county, and a part of the expense 
was paid by complainants, — something like $70. How much com- 
plainants are out, if any sum, the évidence does not show, 
: Complainants make two claims : First, that they were the agents, 
duly authorized by the Buckwalter estate, to sell the lands. But I 
find that they had no such authority. Much is said by counsel on hoth 
sides as to the statute of frauds. In my judgment, that question is 
not entitled to considerîition, for the reason it has no application. 
Sowling says he had the authority from Mr. Reid, the executor, to 
employ the complainants. This Reid dénies, and the correspondence 
from Bowling absolutely destroys his évidence. 
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Complainants' other daim is that, if they did not hâve the authority 
to sell the lands, they assumed to hâve the authority, and that, as be- 
tween them and défendant W. C. Comstock, this was sufficient. The 
testimony fairly shows the foUowing as the facts : In 1897, and after 
Mr. Buckwalter's death, Mr. Reid, the exécuter, came West to look 
over thèse lands. Mr. Bowling had been the agent for renting and 
paying taxes and for nothing else. Reid had Bowling go over the 
lands with him. Conversations occurred as to the value of thèse lands 
and prospective sales in the county generally. Bowling wanted and 
asked authority to sell, but never received it. Subsequently he asked 
for such authority by letter. But he never received it. The authority 
assumed by both Bowling and by complainants was neither definite 
nor certain in any one particular excepting the price per acre. The 
assumed authority was to sell to any one, solvent or. insolvent ; no 
question of security, other than by inference, of mortgage; and no 
question of whether the sale was to be for cash, or part cash and part 
on time ; if partly on time, then what time, or what rate of interest. 
None of thèse important matters to Mr. Reid were ever assumed. 
But in thus assuming complainants were to occupy the following posi- 
tion : Reid was to hâve $20 per acre. Although a principal ordinarily 
expects only the sum for which he agrées to sell, yet if the agent sells 
for more it inures to the benefit of the principal. No principle of 
the liability of an agent, or of the relations between principal and 
agent, is better understood than this. A great deal has been said 
and viritten by counsel in this case, ail of which I indorse, as to the 
relations and duties and obligations of an agent to his principal. But 
the complainants' position in this case is that in fact they were not thé 
agents ; that by assuming the agency they would not sell at the price 
demanded by the owner, because then they would get no commission, 
but that they would secretly sell for a greater price, maintain such 
price as a secret, pay over the $20 per acre to Reid, and pocket the 
balance! Having no authority in fact to act as agents, but only as- 
suming it, such, as above stated, is necessarily their position. And in 
carrying out that kind of a scheme, calling Reitmeyer and W. C. Com- 
stock to their aid, then, because it failed, they insist that a court of 
equity should give them relief as against W. C. Comstock, because he 
(W. C. Comstock) was not loyal to^ the scheme, — a scheme which, in 
my judgment, was against equity, morals, and conscience. Possibly, 
and it is only possible, that if Reid, as executor, carrying out his trust, 
subject to the approval of a court of probate, had said that he wanted 
$20 per acre for the land, and that as a commission he would allow 
ail in excess of $20 per acre, that if complainants had sold the land for 
what they say it was worth, $30 per acre, complainants could hâve 
$19,000 as their commission. Be that as it may, we do not hâve that 
case to deal with. Because Reid demanded $20 per acre, complain- 
ants, without right, assumed that they could make such a deal, and be- 
cause one of their agencies played traitor to them they should be 
given relief as against him. I cannot allow that. 

That the Buckwalter estate was wronged, I hâve no doubt. But 
I do not believe that this court should by decree in this case, between 
thèse parties, give direction as to the spoils. I agrée that an agent 
must be loyal to his principal ; that he must use skill and diligence and 
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zeal for his principal; the information acquired by an agent belongs 
to his principal ; that the use of information acquired by an agent, 
when an ag0nt, can only be used by the agent, whether during or after 
the agçncy, for the benefit of the principal. Thèse things are not only 
in harmony with goodmorals, but they are exact ed and enforced by 
the courts. But I am not able to see what application they hâve to 
this case. If W. C. Comstock was lacking in good faith towards com- 
plainants, the answer is that complainants were not in a position to 
ask for good faith in the matter of the Buckwalter lands. W. C. 
Comstock took a contraçt or option for thèse lands from Reid, the 
executor. He assigned this contraçt to his brother, a défendant 
herein, James C. Comstock. Whether he did this as a matter of 
stupidity, or in fraud, or for value and in good faith, I do not deem it 
materiai to décide, and do not think it necessary to either review the 
évidence or foUow the arguments of counsel. The fact not in dispute 
is that James C. Comstock took the place of his brother, W. C. Com- 
stock, by assignment of the executory contraçt between Reid and W. C. 
Comstock. This was no better than taking by a quitclaim deed ; and 
such a position is not and cannot be that of an innocent purchaser. 
May V. Le Claire, ii Wall. 217, 232, 20 L. Ed. 50; Baker v. 
Humphrey, ici U. S. 494, 499, 25 L. Ed. 1065; Dickerson v. Col- 
grove, 100 U. S. 578, 584, 25 E. Ed. 618. While the appellate courts 
of a few States hold otherwise, yet the above is supported by the great 
weight of authority; and if it be a rule of property, and is governed 
by the laws ol Missouri, my attention has not been directed to any case 
o! the State holding to the contrary. Therefore this case should be 
and is decided as though W. C. Comstock alone is défendant, and as 
though no assignment of the contraçt had been made by W. C. to 
James C. Comstock. 

Before receiving a deed from Reid, James C. Comstock knew ail or 
practically ail of the claims asserted by complainants. There are a 
great many things in the évidence in this case which persuade me that 
it was the united purpose of complainants and Bowling, W. C. Com- 
stock, and Reitmeyer to get the lands held in trust by Reid for the 
Pennsylvania estate, beat the price down, and make and divide, in 
secret, an unfair and extortionate commission; and, this being the 
fact, I know of no reason why this court should aid one of the parties 
as against another. 

But there is another view of the case which prevents a recovery by 
complainants. W. C. Comstock was at no time the agent of com- 
plainants to buy the land from Reid. AU that can possibly be claimed 
is that he was an agent to assist in selling the lands to some unknown 
third party at a price in excess of $20 per acre, the sum demanded by 
Reid. Complainants had no rights to ownership nor interest in the 
lands. Ail they claimed, and ail they assumed, — and that was with- 
out merit, — was the contingent right to share in the profits when the 
land was sold to such party on such terms and at a price as would be 
approved by Reid; and that, in my judgment, was not the création of 
a trust relation between complainants and W. C. Comstock. The 
parties should ail be left where the court finds them. 

Complainants' bill in equity will be dismissed, at their costs. 
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GRTJBNAN v. THE ONTARIO. 

(Circuit Court ot Appeals, Second Circuit. April 15, 1902.) 

No. 138. 

Shipping— Ikjuet io Cargo fbom Leakagb— TJnseawobthinbsb. 

A flnding aflBrmeiï that damage to cargo by water wlilcli lealsed from 
one of tlie ship's ballast tanks, by reason of the breaking and straining 
of rivets during heary weather, was due to excepted périls of the sea, 
and not to unseaworthiûèss of the ship at the beginning of the voyage. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For ofMnion below, see io6 Fed. 324. 

Thls cause cornes hère upon appeal from a decree of the district court, 
southern district of New York, dismissing the libel. The libel was flled 
to recover damages by water to 82 baies of wool carried by the steamship 
Ontario from London to New York. The damage was caused by a leak in a 
ballast tank upon which, properly dùnnaged, the wool was stowed. The 
précise cause of the leak was the giving way of two rivets 'about eight 
inehes apart on the top of the tank. Through the holes thus left the water 
found its way and, belng somewhat obatrueted by the planklng on top of 
the tank and by the swelling of the boards which covered the limbers, ac- 
cumulated suSadently to swash up above the dunnage. 

Lawrence Kneeland, for appellant. 
J. Parker Kerlin, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

PER CURIAM. The opinion of the district judge sets forth the 
facts very fully, and exhaustively discusses the various questions 
which hâve been argued hère. It seems unnecessary to rehearse the 
entire case. We concur in the conclusion that the vessel was not un- 
seaworthy when she sailed. She encountered heavy weather, pitch- 
ing and straining violently, and the circumstances indicate that un- 
der such pitch and strain thèse two rivets gave way. Other rivets 
in the vicinity, which did not give way, were yet so strained that they 
were found to be weeping, and the edge of the tank at the same 
place was somewhat distorted. There is no évidence to show that 
there was any defect in the rivets, such as was indicated in other 
cases cited in the opinion and in the briefs. We concur in the find- 
ing that : 

"AU the usual and ordinary means of making the ballast tank secure 
by overhauling and repairing the ship at proper intervais, and by testing 
the tank by fréquent trials, and the ordinary tests, were applied shortly 
before the ship sailed on thls voyage. Compétent experts testify that thèse 
tests are ail that are deemed necessary; and thèse tests showed that the 
tank was sound and tight." 

The boards covering the limbers, although not water tight, were 
laid close together to prevent accumulation of obstructing substances 
in the limbers, which seems, from the évidence, to be proper con- 
struction. They were removed just before this voyage, overhauled, 
and found in proper condition. It is charged that the ceiling of the 
tank was laid flat without battens, so tihat any water which might 
115 F.— 49 
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escape from the tank fiayW not find its way to the wings and limbers 
without running thraugn'and above such ceiling. But the proof as 
to absence' of battensis Bot persuasive, and the water,» after the first 
heavy weather, when apparently the rivets started, did iînd its way so 
quickly to the limbers that the engîneers' department at once began 
using.the pumps- extra' time to keep it down. The trouble was with 
tilè lirtiber boafdS;, which swelled, and therefore did nbt prOvide suffi- 
cjept drainage fqr; the flow. from two broken and several weeping 
rivets, but the évidence does not warrant the holding that there was 
imperfect constructipn in the limber boards, and certainly shows that 
tfey were most ca'refully overhauled and replâced properly before sail- 
ing. 
The decree is affirmed, with costs. 



'ï'ATTBRSOîî v. WADB. 
(plrcult Court of Appeals, Ninth Circuit. May 8, 1902.) 
No.727.,.- , 

1. LlMITATiONB— AOTION TO EnFOBOB STAtUTORT PElfAiTT.' 

An action to charge dlrectors with llablllty for a debt of the corpora- 
tion, under a state statute, beeause of their havlng declared dlvidends 
when the corporation was Insolvèht, Is one to recover a statutory 
penalty, which under the statute of Qrégon (1 Hlll's Ànn. Laws Or. p. 
136) must be brought wlthin tjiree years after the cause of action ac- 
crues.i 

». gAMEi— AÇCRUAIi OF CaUSB OF ACTION— ACTION TO EnFCBCB StATDTOHT 
LlABÎIifTy OF DlBKGTOBS. 

Under 2 Hlll's Ann. Laws Gr. § 3231, which fprovldes that dlrectors 
of a corporation who déclare and pay dlvidends when the corporation 
is Insolvent "shall be jolntly and severally liable for the debts of the 
corpora^on then exlstlng or Incurred while they remain In office," the 
rlght of action of a créditer entltlèd to enforce such provision against 
the dlrectors accrues on the tnattÉeity of his clàlw against the corpora- 
tion. 

8. Samb-tReneWal of Cbktificatb of Deposjt. 

The issuance by çi bank of a certlfleate of deposlt for the amount of 
a former certtflcate, which has matured, does nOt create a new debt, but 
merely opérâtes to extend the time of paymerit of the old debt, and a 
rlght of action In favor of the holder against dlrectors of the bank, 
who under the statute hâve prevlously become liable for the payment 
of any debt "then èxlstlng or Incurred while they remain in office," 
accrues at the time of the maturlty of the certlfleate existing at the 
time the penalty was Incurred, and not on the maturlty of the new 
certlfleate. 

4. Pleading— Rbply— Dbnial of Nbw Matter in Answeh. 

An allégation In an answer, in support of a plea of limitation, that 
the certlfleate of deposlt sued on was Issued by the bank in renewal 
of a prior Indebtedness evidenced by a certlfleate which had matured 
and on which the exact amount of the new certlfleate was then due, 
and not for an Indebtedness Ihen created, Is hot sufflclently traversed 
to ralse an Issue by an allégation of the reply that the old certlfleate 
wassurrendered and rècelved with the understandlng and agreement 
between plalntifC and the bank that it should constitute a new deposit, 
and such allégation was profcerly stiicken ont as Immaterlal. 

1 See Limitation of Actions, Vol. 33, Cent. Dlg. § 162. 
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6. Bame— Motion for Judgmknt on Pleadtngs— Insufficient Dentals. 

Under the provision ot 1 Hill's Ann. Laws Or. § 94, that "every ma- 
terial allégation of new matter in the answer not speclflcally contro- 
verted by the reply shall, for the purpose of the action, be talien as 
true," where facts were alleged in an answer whioh supported a plea of 
limitation, and siieh allégations were not speciflcally denied in the reply, 
défendant was entitled to judgment on the pleadings. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Oregon. 

Gustav Andersen, for plaintifï in error. 

R. & E. B. Williams, for défendant in error. 

Before MORROW, Circuit Judge, and HAWLEY and DE 
HAVEN, District Judges, 

DE HAVEN, District Judge. In this action, commenced March 
26, 1898, the plaintifï seeks to recover from the défendant Wade, and 
other directors of the Portland Savings Bank of Portland, Or., the 
sum of $9,718.33, alleged by plaintifï to hâve been deposited by him 
in that bank on May lo, 1894. The action is based upon a statute 
of Oregon, which, so far as necessary to be hère quoted, is as fol- 
lows : 

"Sec. 3231. If the directors of a corporation déclare and pay dividends 
when the corporation Is insolvent, or which renders it insolvent, or diminishes 
the amount of its capital stoclj, such directors shall be jointly and severally 
liable for the debts of the corporation then existing or incurred while they 
remain In office. • * •" 2 Hill's Ann. Laws Or. p. 1433. 

The complaint, in addition to other matters, which need not be 
referred to, allèges that on March 13, 1893, the défendants, while 
acting as a board of directors of the Portland Savings Bank of Ore- 
gon, declared a dividend of 2 per cent, on its capital stock; that this 
dividend was paid April i, 1893 ; and that the bank was insolvent 
when this dividend was declared, and also when it was paid. The 
défendant Wade was the only one of the défendants served with 
process. In the answer filed by him he put in issue many of the 
averments of the complaint, and also pleaded, as an affirmative dé- 
fense, that the action is barred by the statute of limitations, for the 
reason that the same did not accrue to the plaintifï within three 
years next prior to its commencement; and in this connection it is 
alleged in the answer that plaintiff deposited with the Portland Sav- 
ings Bank, on February 11, 1890, the sum of $10,000, for which the 
bank issued its certiiicate of deposit, payable in one year from its 
date, with interest at the rate of 6 per cent, per annum; that the 
interest on this certificate was paid, and on March 12, 1891, the plain- 
tifï surrendered the certificate to the bank, taking a new certificate 
in place of the one surrendered, and for the same amount; that the 
indebtedness created by the original deposit was thus renewed from 
year to year; that the fourth certificate issued to plaintifï for that 
purpose was dated on March 22, 1893, and was for the sum of $10,- 
000, payable February II, 1894, "with like interest as the other cer- 
tificates and for the same time"; that on April 19, 1894, $1,000 was 
paid on the certificate issued March 22, 1893, and on May 10, 1894, 
this last-named certificate was surrendered by plaintifï, and he received 
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in lieu tHèreol the .certificate of deposit sued on for $9,718.33, the bal- 
ance then dt;(p upon the deposit alleged to hâve been made February 
11, 1890. The answer then proceeds to allège: "That plaintiff de- 
posited iio part of the money mentioned in his complaint subséquent 
to the tiriife when the first certificate was issued by said bank to 
plaintiff as aforesaid, and that ail of the said certificates issued sub- 
sequeftt^ to the Said first certificate were renewals of the debt and of 
the said certificate dated February 11, 1890, hereinbefore set eut." 
The plaintiff moved to strike from the answer ail of the allégations 
relating to the deposit made on February 11, 1890, and the subséquent 
issuance of certificates of deposit therefor. The motion was denied, 
and therèupoii the plaintiff filed a reply to that portion of the an- 
swer to which the motion to strike out was directed. In this reply 
the plaintiff; admitted that he deposited $10,000 with the Portland 
Savings Bank on February 11, 1890, and that certificates of deposit 
for the amount, and at the times stated in the answer, were received 
by him, but alleged that each time a certificate was surrendered, 
and a new ope: issued in its place, it was agreed between plaintiff 
and the bank that the transaction was to be deemed a new deposit 
of the amount named in the surrendered certificate; and with référ- 
ence to the certificate of deposit issued March 22, 1893, it is alleged 
in the reply that $1,000 was paid thereon on April 19, 1894, and that 
on May 10, 1894, the plaintiff, by his agents Wells, Fargo & Co., de- 
posited said certificate with the Portland Savings Bank, "and that 
said bank then and there received, and said Wells, Fargo & Co. then 
and there Sb deposited, said certificate as a new deposit, together 
with the sulii bf $718.33, and that said deposits were new deposits, 
and that g^tirsuant thereto said bank then and there, on May 10, 
1894, in conformity with and purS>uant to the agreement and under- 
stànding by and between said bank and its directors, * * * 
agreed toi payinterest on said deposit from said date, and not from 
any date prior thereto, and that said bank then and there acknowl- 
edged.in writing said deposit, and did then and there issue in writ- 
irlg its certificate of deposit therefor, as alleged in plaintiff's com- 
plaint." It was also alleged in the reply that plaintiff did not know 
of the illégal action of the défendants in declaring and paying the 
dividends mentioned in the complaint until on or about March 25, 
1898, and that he could not, by the exercise of ordinary diligence, 
hâve acquired sUch knowledge before that date. The foregoing aver- 
ments of the reply were, on motion of défendant, stricken out. There- 
upon judgment was rendered îh favor of défendant on the pleadings. 
The case was brought heré by the plaintiff on a writ of error. 

I. The action is orie to recover a statut ory penalty. Patterson v. 
Thompson (C. C.) 86 Fed. 85 ; . Éank v. Bliss, 35 N. Y. 412 ; Gregory 
V. Bank, 3 Colo. 332, 25 Am. Rep. 760; Wiles v. Suydam, 64 N. Y. 
173. An action upon a stâttïté for a penalty or forfeiture must, under 
the law of Oregon, be brought within three years after the cause of 
action accrues, i Hill's Ann. Laws Or. p. 136. In order, therefore, 
to pass upon the question which is presented by the ruling of the 
circuit court, denying plaintiff's motion to strike out that part of the 
answer to which référence has been made, it becomes necessary — 
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First, to détermine when a cause of action accrues to a creditor under 
the statute upon which this action is based; and, secondly, whether 
the facts alleged in the answer show that the présent action was not 
brought within three years after it accrued. 

The statute provides that directors of a corporation who déclare 
and pay dividends when the corporation is insolvent "shall be jointly 
and severally liable for the debts of the corporation then existing or 
incurred while they remain in office." It will be observed that the 
statute does not say, in express terms, whether the action it gives 
shall accrue when the illégal dividends are paid, or only upon the 
maturity of the creditor's debt, if such debt is not then due ; but we 
think the reasonable construction of its language is that the cred- 
itor's cause of action thereunder accrues upon the maturity of his 
debt. The directors who participate in the payment of an illégal divi- 
dend are simply made jointly and severally liable for the debts of the 
corporation then existing or incurred while they remain in office; 
that is to say, liable to the same extent as if they had been parties 
to the contracts by which the debts of the corporation were incurred. 
They are thus made directly liable for the performance of such con- 
tracts of the corporation, and, as the time when performance is to be 
made is an essential part of the obligation of a contract, the directors 
cannot, under the statute, be called upon to perform before the time 
when performance can be required from the corporation. Now, as 
we hâve seen, it was alleged in that part of the answer which the court 
refused to strike out that upon April i, 1893, the date when the illé- 
gal dividends were paid, the Portland Savings Bank was indebted 
to the plaintiff on account of the deposit made by him February 11, 
1890; that such indebtedness was at that time evidenced by a cer- 
tificate of deposit for the sum of $10,000, dated March 22, 1893, pay- 
able on February 11, 1894; and it was further alleged that the cer- 
tificate sued on was issUed to plaintiff upon the surrender of the one 
of March 22, 1893, and for the balance due upon such certifîcate. 
Upon this State of facts, under the construction which we hâve placed 
upon the statute, plaintifï's cause of action against the défendant ac- 
crued on February 11, 1894, the date when the indebtedness of the 
Portland Savings Bank to him, existing on April i, 1893, became due,, 
unless in giving the certificate sued on the bank incurred a new in- 
debtedness to the plaintiff, ând that it did not is, we think, clear upon 
principle and established by decided cases. Iron Co. v. Walker, 76 
N. Y. 521 ; Patterson v. Thompson (C. C.) 86 Fed. 85 ; Lee v. Hol- 
lister (D. C.) 5 Fed. 752. The indebtedness which this certificate rep- 
resents is none other than the balance due to the plaintiff from the 
bank on account of the deposit made by him on February 11, 1890, 
and the certificate when delivered was in légal effect a promise to 
pay that indebtedness upon the date therein named, and its delivery 
to plaintiff was not the création of a new debt. As was said in Iron 
Co. v. Walker, 76 N. Y. 521 : 

"The giving up of one promise to pay on taking another from the same 
party Is but a continuation of the promse, and the giving of further time to 
perform it As the flrst did not pay the debt, the other does not redeem the 
promise of the flrst, nor itself pay tbe debt." 



774 115 FEDERAL REPORTER. 

It is cleanto us that the allégations of the answer before referred 
to show that ail of the certificates of deposit subséquent to the first 
one issued on February ii, 1890, when the original deposit was made, 
were but continued évidences of that indebtedness, and in the language 
of the court in the case of Iron Co. v. Walker, just cited, only "ex- 
tensions from date to date of the tiroe of payment thereof." It fol- 
lows from the foregoing views that plaintifï'S cause of action against 
défendant accrued on February 11, 1894. The statute of limitations 
began to run in fàvor of défendant on that day, and its opération was 
not suspended by the action of the plaintiflf in accepting from the 
Portland Savings Bank the certificate of deposit mentioned in the 
complaint. The time for the payment of the bank's indebtedness to 
plaintiff was thereby extended until the maturity of that certificate, 
but this does not afïect the right of the défendant hère to insist upon 
the bar of the statute. The gênerai rule, subject to some statutory 
exceptions not presented by the facts of this case, is that when the 
statute of limitations is once put in motion nothing interrupts its 
running, and certainly the plaintifif could not by any agreement made 
bètween hitaself and the bank, after the statute once began to run 
in favor of défendant, deprive him of the benefit of this gênerai rule. 
In discussing the efïect of the statute of limitations upon actions aris- 
ing under a statute charging trustées with the debts of the corpora- 
tion, for failurè to make reports as therein required, the court of ap- 
peals of the state of New York said, in the case of Rector, etc., of 
Trinity Church v.'Vanderbilt,,98 N. Y. 170: 

"The statute opérâtes upon the remedy, and the omission of the créditer 
to pursue it cannot stop its running. The liabllity of the trustée was im- 
pc«ed by staitute, and the benefit and suit, therefor are llmited to the creditor 
as the one agjgrieved. In sueh a case, when the statute of limitations begins 
to run, nothltig subséquent will stop it" 

Our conclusion is that the circuit court did not err in denying plain- 
tiff 's motion to strike out the ayerments of the answer showing that 
the certificate sued on was not issued on account of any indebted- 
ness incurred a,t its date, but in fact for the balance then due on ac- 
cent of the deposit made by plaintiff February 11, 1890. Thèse 
facts were properly set out in the answer in support of the defendant's 
plea of the statute of limitations. 

2. The circuit court did not err in granting defendant's motion to 
strike out that part of plaintiff 's reply to which we hâve already 
referred. The allégation therein that plaintiff had no knowledge of 
the facts cqnstituting his cause of action until on or about March 
25, 1898, was immaterial. The same also may, be said of the fur- 
thep averment that plaintiff on May 10, 1894, deposited with the Port- 
land. Savings Bank the certificate of March 22, 1893, "and that said 
bank then and there received," aijd said plaintiff "then and there so 
deposited, said certificate as a new deposit, together with the sum of 
$718.33, and that said deposits were newdeposits, * * * and that 
said bank then and there acknowledged in writing said deposit, and 
did then and there issue irt writing its certificate of deposit therefor, 
as alleged iij. plaintiff 's complaipt." This cannot be construed as a 
direct and spécifie reply to any of the new matter contained in the 
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answer upon which the défense of the statute of limitations is based. 
It tendered an immaterial issue as to the fact of an understanding or 
agreement between plaintifï and the Portland Savings Bank, to the 
effect that the transaction by which plaintiff surrendered to the bank 
the certificate of March 22, 1893, and received in exchange therefor 
the certificate of deposit mentioned in the complaint, was to be deemed 
a new deposit. But the plaintifï insista that the language just quoted 
should be construed as an allégation that $718.33 in money was de- 
posited by him with the Portland Savings Bank on May 10, 1894, 
and that this deposit is included in the amount named in the certificate 
sued on, and from this it is argued that a new indebtedness in the 
sum of $718.33 was created by the deposit of that amount upon the 
day named, and that plaintifif's right to recover the same from de- 
fendant is not barred by the statute of limitations, as the cause of 
action therefor did not accrue until May 10, 1895, the date of the 
maturity of the certificate referred to. We are not able to agrée with 
plaintifï in his construction of the above averment. It is distinctly 
alleged in the answer that on May 10, 1894, the balance due on the 
certificate of March 22, 1893, was $9,718.33, which is the exact amount 
named in the certificate mentioned in the complaint. The plaintifï 
did not attempt to deny this allégation in his reply. On the con- 
trary, the same fact clearly appears from the reply itself. The answer 
further alleged that the certificate sued on was not given for any 
other indebtedness than the balance due on the original deposit of 
February 11, 1890, as evidenced by the certificate of March 22, 1893. 
The averment above quoted cannot be deemed a spécifie déniai of 
this allégation of the answer, either in whole or in part. The issue 
tendered by the answer was that the certificate sued on represented 
only the balance due on the certificate of March 22, 1893, and it is 
not material that plaintifï, on May 10, 1894, deposited with the bank 
the sum of $718.33 in money, in addition to the said certificate, un- 
less the amount so deposited is included in the certificate sued on; 
and in view of the admitted fact that the amount due on the certifi- 
cate deposited by plaintifï with the Portland Savings Bank, on May 
10, 1894, was $9,718.33, and that upon its deposit the bank gave to 
plaintiff the certificate sued on for that exact sum, we do not think 
the reply can be construed as distinctly alleging that the latter cer- 
tificate represents an additional deposit of $718.33, made on the same 
day. We construe the words "said deposit" in the concluding sen- 
tence of the above-quoted averment as referring to plaintifï's deposit 
of the certificate of March 22, 1893, and to no other deposit. The 
object of the law, in requiring a reply to new matter contained in the 
answer, is to narrow the issues, and compel a plaintifï to admit what 
he cannot conscientiously deny. That portion of plaintifï's reply 
which was stricken out was evasive, and did not contain a direct and 
spécifie déniai of the allégations of the answer. 

3. The defendant's motion for judgment upon the pleadings was 
properly granted. Section 94, i Hill's Ann. Laws Or., provides : 

"Every material allégation of the complaint, not speciflcally controverted 
by the answer, and every material allégation of new matter in the answer, 
not speciflcally controverted by the reply, shall, for the purpose of the 
action, be taken as true. » • ••» 
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The 'factS' alleged în the answer of the défendant in support of his 
plea 6f thé Statute of limitations were not specifically controverted 
by the repiyV and, this being so, thè défendant was entitled to judg- 
ment upbh the pleadings, and he would hâve been so entitled even if 
no part bf the plaintifif's reply had been stricken eut. 

4. W* do not deem it necessary to discuss the othçr assignments 
of errdr in relation to the refusai of the court to strike out that part 
of the atisWer setting out an agreement alleged to hâve been made 
by plaitftiff With the Portland Savings Bank, on April 10, 1894, con- 
cemîng the payment of the amount which the bank then owed on 
accoiint of the deposit of Februairy 11, 1890, and the action of the 
court in êtfiking from the reply allégations in relation to this sanie 
agreétnefit, and tending to show fraud and deceit upon the part of 
the défendants. The judgment does not dépend upon the correctness 
of the Tulings Of the court in respect to thèse matters. 

The judgment is right, and must be afïirmed, because the plaintifï 
did not in his reply specifically controvert the facts alleged in the an- 
swer, showing that his cause of action is barred by the statute of limi- 
tations. Judgment afïîrmed. 



NBAIi et al. V. UNION MARINE INS. 00., Limited. 

(Carcuit Court of Appeals, Second Circuit April 8, 1902.) 

No, 132. 

1. Marutb Insurance— CoKSTRucTioN of Policy— Mastbb's Draft. 

An open poUcy of mariae Insurance provlded for Insurance from tlme 
totime "on advancès and for disbursements secnred by master's draft 
pledging vessel and freight." A certiflcate was issued thereunder cover- 
ing advancès made by insured on a master's draft for disbursements, 
whleh dld not Itself pledge the vessel or freight, but when negotiated 
by the Insured the managing ovrner of the vessel gave a writing, whlch 
was attached to the draft, mailing it payable from first freights recelved 
at port of destination, and pledging vessel, owners, and freight for its 
payment Belct, that such writing became a part of the draft, the 
^ pledge made being wlthln the authority of the managing owner, and 
brought It wlthln the terms of the policy, notwithstandlng the fact that 
It also pledged the personal crédit of the owners. 

8. Samb— Inbubancb of Coli^aterai» 

In such case the insured was under no obligation to sue the owners 
before resortlng to the Insurance, which covered his collatéral pledge 
of the vessel and freight where the same was lost through périls of the 
sea, whlch was a risk Insured against. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause comes hère upon appeal from a decree of the district court South- 
ern district of New îorlc (95 Fed. 491), in favor of llbelants, dolng business 
under the name of Peter Wright & Sons. The libel was flled to recover for the 
I088 of advancès alleged to.have been made to the bark Sophia upon master's 
draft pledging Vessel and freight, and Insured for the beneflt of the llbelants 
by the respondent. The factS sufiaclently appear in the opinion. 

Albert H. Wray, for appellant. 
Heiiry G. Ward, for appellees. 
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Before WALLACE and LACOMBE, Circuit Judges, and THOM- 
AS, District Judge. 

LACOMBE, Circuit Judge. On January 15, 1894, respondent is- 
sued its open policy of insurance to the libelants, undertaking to in- 
sure them "on advances and for disbursements secured by master's 
draft pledging vessel and freight. * * * This insurance is to in- 
demnify the assured for any loss through périls of the sea, or prior 
liens subsequently arising, which may prevent the collection of the 
said draft in whole or in part. * * *" The open policy was to 
"cover only such risks as may be reported to, and accepted by, this 
Company." 

F. A. D. Hancock was a managing owner of the American bark 
Sophia. On January 16, 1898, he applied to libelants to negotiate 
a draft dated Halifax, January 12, 1898, drawn by H. R. Pedersen, 
master American bark Sophia, on H. R. Pedersen, master American 
bark Sophia, Tralee, Ireland, at three days' sight, to the order of 
F. A. D. Hancock, for £390, "value received, and charge the same 
to account of necessary disbursements at this port of American bark 
Sophia." Libelants declined Hancock's proposition, stating that this 
was not such a draft as they would negotiate, but that if he, as man- 
aging owner, would give a letter instructing the master to pay the 
amount of the draft three days after arrivai, and would pledge the 
vessel and freight, so as to bring the paper into the usual course of 
advance drafts, they would negotiate it. The next day, January i7th, 
he agreed to do this, and libelants notifîed their brokers to cover in- 
surance under the open policy. This was donc the same day by 
mémorandum for the sum of $1,950, "on advances against captain's 
draft (cargo white pine deals), valued at sum insured, and shipped 
on board the bark Sophia at and from Halifax to Tralee." The next 
day, January 18, 1898, Hancock delivered to libelants the draft in- 
dorsed by himself and the letter of instructions, and received the 
money. The letter reads as f ollows : 

"New York, January 18, 1898. 

"Messrs. Peter Wright & Sons, New York — Dear Sirs: Master's draft 
American bark Sophia: In considération of your having pnrchased the draft 
of Oapt. H. B. Pedersen, master of the above-named bark, for the sum of 
£390, dated Halifax, N. S., January 12, 1898, drawn at three days' sight on 
Capt. H. B. Pedersen, Tralee, Ireland, in favor of F. A. D. Hancock, for 
necessary disbursements of the vessel at the port of Halifax, N. S., I hereby 
advise having instructed Capt. Pedersen to pay this draft out of the first 
freight money coUected at the port of Tralee, and wlthln ten days after ar- 
rivai of the vessel at sald port, and hereby pledge the vessel, owners, and 
freight in the above sum, in accordance with the custom for settlement of 
such obligation. 

"Yours, truly, F. A. D. Hancock, 

"Managing Owner American Bark Sophia." 

The bark entered upon her voyage, met heavy weather, and lost 
her deckload and the freight thereon; put into Bantry Bay, Ireland, 
water-logged and dismasted, from which place she was towed to 
Tralee, where shé was arrested for the payment of the claim of the 
Clyde Shippjng Company, whi.ch towed her from Bantry Bay to Tra- 
lee, said claim amounting to £58. She was sold for the sum of £140, 
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ànd such proceedings were had in thie high court bf justice in admiralty 
that the proceeds of sale of said bark and her said freight were ex- 
hausted in the payment of other claims against her. 

We concur with thé district judgè in the conclusion that the letter 
was, in substance, a part of the draft. Botb documents represent 
bïjt one transaction, are to be read together, and leave no doubt that 
between the libelants and the owners of the vessel the libelants were 
entitléd to a lien upon vçssel and freight for advances made to meet 
tleCessary disbursemènts. The appellant contends that the ship sailed 
befofe the draft was cashed, and that the £390 was not used for her 
necessary disbursements ; but there is no évidence to sustain such 
contention. It is also argued that the policy did not attach because 
the transaction was. not a loan on bottomry, since thé crédit of the 
owners was pledged to the payment of the draft. But the policy 
is not restricted to loans upon bottomry. It covers "advances and 
for disbursements secured by master's draft pledging vessel and 
freight." So long as the vessel and freight are pledged the terms 
of the policy are complied with, whether or not in addition there may 
be recourse to the owners. Nor is the transaction a mère wager. 
Libelants loaned money to the owners on their promise to repay. 
It is altogether probable that they would not hâve made such loan 
if the owners had no collatéral to ofifer. They happened to hâve 
available collatéral in a bark ready to sail and to earn freight, and 
upon pledging ship and freight the loan was made. To secure them- 
selves against loss the libelants insured this collatéral. This is a per- 
fectly legitimate insurahce against sea périls of property in which 
the îender bas an insiirable interèst, for the loss of the vessel may 
cause him pecuniary loss. And the insured is tinder no obligation 
to sue the owners, who may ior may not be solvent. The company 
insured his collatéral thàt is lost, ànd to the extent of libelants' in- 
terèst that' loss is to be made good. When it is paid the under- 
■writers Will be subrogated to the rights of the insured, and may pur- 
sue the owners if they see fit to do so. 

Thc' contention that the action is barred because of libelants' fail- 
ure to èomply with the sue labof âiid travel clause is unsound. They 
did bring suit in Ifeland, and followed the proceedings instituted there 
against the ship, ceasing to further prosecute because they were ad- 
vised that to do so would be a waste of money, but notifying the in- 
Surers that they would take at their expense any other and further 
proceedings that the underwriters wished. 

Deere©, is affirmed, with interèst and costs. 



NORFOLK BAND & GEMUNT CD. v. OWEN. 
((Srcult Court of Ai>peals, Fourth Circuit May 8, 1902.) 
. No- 428. 

1. Maritime Liî;îJ8-^Statutort LtBNSrr^LjACBEs in Absbbting. 

A lien for repairs glven by a statç stjatute, whicli makes no provision 
for rec6rdlii§, must be asserted witjili^ a reasonable tlme, dépendent on 
the citcumstances of each case, or It wlll uot be enforced by a court of 
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admlralty as agalnst innocent third persons whose rlghts hâve Inter- 
vened. 
2. Same— Enpoecement against Bona Pidb Purohaser. 

Llbelant made repairs on a steamer in a Virginia port for whiieli he 
took the owner's note, due in six months, but also claimed a lien on the 
vessel under the state statute. The vessel remalned In the vicinlty of 
such port, and wlthin the reach of process, for more than a year, and 
was then sold to clalmant, who had no notice of the lien, which llbel- 
ant took no steps to enforee until fourteen or flfteen months after the 
repairs were made. iHeW, that his delay was unreasonable, and that he 
■was debarred by his lâches from the right to enforee the lien against 
the purchaser, but that a lien might be enforeed for other repairs made 
wlthin six months. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

H. H. Little (Hughes & Little, on the briefs), for appellant. 
R. H. Riddleberger, for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

BRAWLEY, District Judge. The libelant, Owen, claims a lien for 
repairs upon the schooner TuU, whereof Gundy was owner and 
master, up to November, 1899, when she was sold to the claimant. 
The first repairs were made in August and September, 1898, at Sharp's 
wharf, in Essex county. Va., at the request of Gundy, who lived in the 
same county, about 20 miles distant. The lien is claimed under the 
statute of the state of Virginia, which provides : 

"If any person bas any claim against the master or owner of any steam- 
boat or other vessel * * * for materials or supplies furnished or pro- 
vided or for work done for, in or upon the same, ♦ • • such person 
shall hâve a lien upon such steamboat or other vessel, raft or river craft for 
such supplies or materials furnished, work done," etc. Code, § 2963. 

The fîrst contention of the claimant is that under the gênerai mari- 
time law, where supplies are furnished on the order of the owner, 
there is a presumption that the same are furnished on his crédit, and 
that the circumstances attending the transaction and the taking of a 
note négative the claim of an intention to look to the vessel for pay- 
ment. It seems from the testimony that when the schooner was taken 
to Owen for repair there was some conversation between the parties 
as to the securing payment therefor, both believing that there was a 
lien foi* such repairs ; but Owen, being unwilling to rely upon such 
lien, as boats of that kind were frequently sunk, wished some other 
security. Inquiry was made by him as to Gundy's pecuniary condition, 
which disclosed the fact that he had some other property, and a note 
for the amount of the bill was taken payable in six months, which has 
not been paid, and has been surrendered. It is clear that a taking 
of a note under thèse circumstances would not relinquish thé lien, 
and it is not to be lightly presumed that the libelant relied exclusively 
upon the personal responsibility of the owner; but the conclusion 
reached by us makes it unnecessary to détermine whether the Hen ex- 
isted, for we are of opinion that under the circumstances, if it did exist, 
it could not be enforeed against a bona fide purchaser. 
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There îs drgedt need of fédéral législation on this subject ; for, înas- 
tnuch as under gênerai maritime law there is no lien for supplies or 
repa-irs to vepçls in home ports, the states hâve generally undertaken 
to provide by statute that persons making repairs and furnishing sup- 
plies shall hâve a lien therefor, and the conditions requisite to the 
establishing of sûch liens are diverse. In some of the states they are 
required to be recorded; in others there is no such requirement. In 
some there are conditions and forms of proceeding not in harmony 
with the principles and rules of the maritime code, but ail such liens in 
the nature of maritime liens are now by the well-settled décisions of 
the suprême court required to be enforced in the courts of the United 
States in admiralty, which thus are compelled to examine and expound 
the varying and sometimes conflicting lien laws of the dififerent states. 
It would, therefore, be of great advantage if some uniform law should 
prescribe that such liens should be recorded in the custom houses, and 
the existence of secret liens, so abhorrent to the spirit of commercial 
life, be thus avoided. 

The statute of Virginia, cited in support of the lien under considéra- 
tion, makes no provision for any recording thereof, and there are no 
circumstances from which it could be inferred that there was lack of 
diligence in a purchaser in failing to discover it. The work was done 
in August and September of i8g8. The vessel remained in and about 
the waters of her home port until November, 1899, when she was soM 
to a bona fide purchaser, who had no notice of the lien claimed, and 
no means of ascertaining its existence. The libel was filed in January, 
1900. 

While courts of admiralty are generally governed by the analogies 
of common law limitations, they are not bound by them, and nowhere 
is there more gênerai acceptance of the maxim, "Vigilantibus non 
dorpiientibus subveniunt leges." A lien which might be enforced after 
a considérable lapse of time against a vessel in the possession of a 
daimant, who !\iv!as the owner àt the time it accrued, is considered stale 
in a much shorter time if the vessel has passed into the possession of 
another in , ignorance of it, and the circumstances rendered it in- 
équitable to enforce it. 

While no fixed or arbitr^ry ruie has been established which would 
be ofuniversal application, the governing principle which has been 
applied in most of the cases that hâve been examined, and which seems 
consonant with natural justice and equity, is that wherever a secret 
lien is sought to be established upon a vessel which has passed into 
the possession of a bona fide owner who was ignorant of its existence, 
and who had no reasonable opportunity to discover it, the court will 
make rigid scrutiny of the circumstances of the delay, and if there has 
been reasonable time to enforce the lien, and the vessel has been with- 
in reach of process, the party neglecting to avail himself of it will not 
be allowed to enforce it to the préjudice of an innocent third party. 
The diligence demanded must accord with the circumstances of each 
case and existing opportunities, and a court of admiralty will refuse 
its aid in the enforcement of the lien if, under the same circumstances, 
a court of equity would do so, a change of circumstances afïecting the 
rights and conditions of the parties being more considered than mère 
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lapse of time. The Key City, 14 Wall. 660, 20 L. Ed. 896; The 
Admirai, Fed. Cas. No. 84; The Chusan, Fed. Cas. No. 2,717; Coburn 
V. Insurance Co. (C. C.) 20 Fed. 644; The J. W. Tucker (D. C.) 20 
Fed. 133; The Thomas Sherlock (D. C.) 22 Fed. 253; The Young 
America (D. C.) 30 Fed. 789; The Robert Gaskin (D. C.) 9 Fed. 62; 
The Alfred J. Murray (D. C.) 60 Fed. 926; The Lottawanna, 21 Wall. 
S7I, 22 L. Ed. 654; The John Lowe, Fed. Cas. No. 7,356; The Eliza 
jfane, Fed. Cas. No. 4,363. 

In accordance with the principles established by the cases cited, 
we must conclude that the delay of 15 or 16 months in taking any steps 
for the enforcement of the lien, the vessel being ail that time within 
reach of process, is an unreasonable delay, and that it would be in- 
équitable to establish it against the vessel, which has passed into the 
hands of an innocent third party. This disposes of the items set forth 
in Exhibits A and B of the libel, for work donc in August and Sep- 
tember, 1898. 

As to the work done in July, 1899, set forth in Exhibit C, it seems to 
be clear that thèse repairs must hâve been made in reliance upon the 
lien upon the vessel, and not upon the crédit of the owner, who was al- 
ready in default in the payment of the note then past due. We are not 
entirely satisfîed that the delay has been so unreasonable as to forfeit 
the lien, and as to this item the decree of the court below will be 
afifirmed. 

The proper order will be to remand the case to the district court to 
modify its decree in accordance with this opinion, the appellant to hâve 
liîs costs in this court, and the libelant his costs in the court below. 



NEWTON y. MANUFAOTURERS' RT. 00. 

(Circuit Court of Appeals, Sixth Circuit May 6, 1902.) 

No. 1,023. 

1. Eminent Domain— Titlb Acquirbd by Condemnation Pbocbedings— Laws 

OF Ohio. 

The appropriation of land by a clty for park purposes through con- 
demnation proceedings, as provided by Rev. St. Ohlo § 2515-28, does not 
vest the city with the f ee, but the estate talien is limlted to an ease- 
ment for the purposes intended, and on the abandonment of such ease- 
ment the land reverts to the owner from wbom It was acqulred or his 
successor in title.i 

2. SAME — liBVERSION — Abaudonmbnt op Easement. 

The condemnation of right of way for a railroad over landa pre- 
vlously condemned by a city for park purposes does not effect an 
abandonment by the city of its easement so as to worli a reversion of 
the land to the owner of the fee. 
8. Same— RiQHT TO Compensation— Owner ov Naked Fee. 

The own» of the fee to lands, an easement In whlch has been ac- 
qulred by a clty for park purposes through condemnation proceedings. 
on the condemnation by the city of rlght of way for a railroad 
across the lands may maintaln an action against the railroad Company 
to recover compensation for the additional burden imposed upon his 
land by the new easement, and such damage, if any, as may resuit from 
the new use. 

1 See Emineut Domaio. voL 18, Cent Dlg. gS 836, 854. 
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îh Error iô the Circuit Court of the United States for the Western 
Dïvision^ôftheNçrthern District of-Ohib. 

fmatyey^^ribner and Wilber A. Ôwen, for plaintiff in .error. 
Kin^i^'Tracy and Brown, Geddes & Bodman (Thomas H. Tracy 
and Çl^rei^ce ferown, of counsel), for défendant itl error. 

Beforé WJRTON, DAY and SEVERENS, Circuit Judges. 

DA Y, Circuit Judge. The circuit court sustained a demurrer to the 
pétition of the plaintiflf against the raiiway company, setting forth, in 
substance : That on the i6lh of July, 1894, the plaintifif was the owner 
of certain lands in the city of Toledo, known as lots Nos. i to 9, in- 
clusivey and Nos. 24 to 32, inclusive, in block 19. Plaintiff avers that 
while he V/3.& the owner of said knds, on the iith of August, 1892, 
proCeèdings were . instituted in the prôbate court of Lucas county, 
Ohio, by the city of Toledo for the purpose of condemning said prop- 
erty for park purposes/ which proceedings were instituted under and 
by virtue of the authority of the laws of Ohio (Rev. St. § 2515-28); 
and afterward the said proceedings were remdved to the circuit court 
of the United States for the Northern district of Ohio, Eastern di- 
vision ; and tiiat on the i6th day of July, 1894, judgment was rendered 
in such proèeedings by the circuit court conveyingto the city of Toledo 
an easement for park purposes in said block 19, and assessing damages 
to the plaihtifï by reason of such appropriation in the sum of $3,450. 
Afterward the, city of Toledo used ahd enjoyed the said property as a 
public park, and on August i, 1900, proceedings were instituted in the 
probate court of Lucas county, Ohio, seeking to condemn for railroad 
purposes a right of way over and acrdss said block 19, and over and 
across blocks i8i 20, 21, 22, and 42, said land being a strip 25 feet wide 
through blqc}^ 19, and 40 feet wide through blocks 18, 20, 21, 22, and 
42. That on Octobér i, 1900, a resolution wâs âdopted by the com- 
mon council of the city of Toledo directing the city solicitor to hâve 
entered in< the-said action pending a verdict and judgment in favor of 
the city of, Toledo in the sum of $5,000 and costs. Afterward the 
Jiânufactùrei's'. Raiiway Company, under and by virtue of the au- 
thority of theisaid condemnation proceedings, took possession of the 
strip 25 feet wide through block 19, and proceeded to lay down its 
tracks, and ever since that time it has been running its trains daily 
across said strip. Plaintiflf avers that, by the abandonment by the 
city of Toledo of said strip 25 feet wide in block 19, the easement 
granted to the said city therein for park purposes has ceased and 
terminated, and plaintifï is entitled to recover the value of the part of 
block 19 so appropriated, to wit, the sum of $5,000, for which a judg- 
ment is prayed,^gainst the said Manufacturers' Raiiway Company. 

The appropriation in, the original case in which the land was con- 
demned for park purposes was under section 2515-28, which is as fol- 
lows: 

"Sec, 6, '(Pùi'châsè of Laiids; Appropriation of Land.) After such plan 
or System has' beën adopted as pi'o'^idëd In the last section precedlng, the 
board shall proceed by purchase, whenever the same can be done on terms 
satisfactory to th6 board, to acqulrç thetltle tp the lands aforesald, In the 
name of the clty, and whenever the bbard can net obtain the title to such 
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lands by purchase as aforesald, the sald board shall report to the common 
council of sald city, a description o£ the lands purchased by said board, if 
any, and also an aceurate description of the land requlred or necessary to 
the plan or system aforesaid, whieh It has been unable to acqulre, by pur- 
chase, and the said council may by resolution déclare that It is the intent 
and purpose of the city to appropriate the said lands for the purposes 
aforesaid, as provided In section 2235 of the Revised Statutes; whereupon 
it shall be the duty of the city solicltor to institute proceedings in the name 
of the city to acquire the sald land, which proceedings shall be conducted 
and governed by audàn.accordance with the provisions of title 12, div. 7, 
chapter 3, of the Revised Statutes of the state of Ohio (90 L. L. 321; 83 
V. 175)." 

Section 2232, Rev. St., provides that municipalities may appropriate 
realty for public parks, limiting the right to appropriate to so much as 
is necessary for the purposes to which it is to be applied. Section 
2244 provides that a corporation may be required to file a full and ac- 
eurate description of the property to be taken, and the objects pro- 
posed, etc. Section 2245, after providing for the manner of procédure 
in the hearing of the case, provides: 

"The inquiry and assessments shall, in other respects, be made by the 
jury, under such rules and régulations as shall be glven by the court; and 
when a building or other structure is situated partly upon the land sought 
to be appropriated, and partly upon adjolning land, and such structures can 
not be dlvided upon the Une betvreen such two tracts of land without mani- 
fest Injury, the jury in assessing the compensation to any owner of the 
lands, shall assess the value of the same exclus! vely of the structure, and 
make a separate assessment of the value of the structure." 

The extent of the interest acquired by an appropriation for park 
purposes must be determined in this case by a construction of the 
statutes involved, in view of the décisions of the suprême court of 
Ohio upon similar statutes, and we find little aid in the numerous au- 
thorities cited from other jurisdictions. The question before us is one 
of statutory construction in Ohio, wherein the décisions of the highest 
court of that state are of controUing authority. As we understand 
them, where the statute does not undertake to authorize the appro- 
priation of the fee the estate is limited to an easement for the purposes 
intended. In MeCombs v. Stewart, 40 Ohio St. 647, the case involved 
title to lands in which the right was appropriated to overflow the same 
by means of a dam. In speaking of the extent of the, estate acquired, 
the suprême court, speaking by Judge Dickman, said : 

"But whather the property taken is paid for in money or In accruing 
benefits and advantages, it should elearly appear by the terms of the act 
that it v?as the législative intent to take a fee before such an intent can 
be given to it In the absence of express words, a fee will not be deemed 
to be taken Where the purposes of the act will be satisfied, as In the case at 
bar, with the taking of an easement." 

In Corbin v. Cowan, 12 Ohio St. 629, it was held that the appropria- 
tion of lands for the location and construction of a canal did not carry 
with it the fee of the lands, and that when the canal was abandoned 
the lands would revert. The statute construed in McComb v. Stewart 
provides that when a corporation was empowered to appropriate land 
it might enter upon and take possession of so much as was necessary 
for the purposes aforesaid. In Voight v. Railroa:d Co., 58 Ohio St. 
123, 50 N. E. 442, the suprême court of Ohio held that an act which 
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authorizéd ,aiP appropriation of lands for canal purposes, and provîded 
"a complète title to the premises to the extent and for the purposes set 
forth in and contemplated by this act shall thereby be vested and for- 
ever remiaî;rt, in said Company and their successors forever," authorized 
the acquirei^értt of an gasement only. \The syllabus of that case, 
which in Ohîo receiyes thfl sanction of ail the judges concurring as the 
law of the case, contains this statement: 

"(5) I/andg açqulred for Its use by a canal company, a prlvate corpora- 
tion, orgarilzed under an àct of the gênerai assembly, before the adoption 
of the présent constitution, as the Lancaster Latéral Oanal Company, 24 
Ohlo Laws, p. 71, authorlzlng It to acqulre lands for Its use by donation, 
grautf or appropriation, wlthout expressin^ the interest or estate to bo 
acquired thereby; tevert to the owner froni whom they were acquired, on 
the abandonment ;of the canal, or hls successor in title; the gênerai rule 
being thftt, ■w;hérei lands are acgulred for public use, an easement only Is 
taken therein, unless the taking of a greater estate, as a fee simple, is ex- 
presSly àùthorlzêd by law, and the rule Is the same where It afterward 
dlst)0ses of Its canal to the state, whlch, under the act of 1825, takes a fee 
simple In lands condemned by It to the uses of Its canal System." 

The case of Malone v. Gity of Toledb, 28 Ohio St. 643, was one in 
which the statute expressly authorized the appropriation of a fee, and 
is not, iïï our judgment, applicable hère. 

Applying the principles determined in the Ohio cases to the statute 
under Coiisideration, we are of opinion that the estate acquired for 
park purposes by the city was an easertiënt only. In section 2515-28 
we find that on failure to obtain the desired lands by purchase the 
council mây déclare the intention of the city to appropriate the same 
"for the purposes aforesaid"; that is, for park purposes. It is ar- 
gued that the acquisition of land for park purposes implies the neces- 
sity of acquiring the fee, as that is essential to the enjoyment of the 
lands for the intended use. This reasoning is equally applicable to 
lands appropriâted for canal purposes, which must necessarily exclude 
the owner fr©m any bénéficiai use of the lands taken, and would seem 
to require the ownership df the fee as much as an appropriation for 
park purpoèes; yet we hâve seen in the cases cited that the suprême 
Court has held, inthe absence of an express statute, that no more than 
an easement is acquired. 

It is further arguéd that compensation for lands taken under the 
statute, requiring that the value of lands should be assessed, shows that 
the same has been paid for once, and therefore it would be unjust to 
require further payment for the lands which hâve been fuUy com- 
përtsated for. As we undersfand the décisions of the suprême court 
of Ohio, above referfed, to, the estate taken does not so much dépend 
upon the compensation given as upon the authority Contained in the 
statute to acquire the lands. Nor do we feel at liberty to disregard 
the allégation of the pétition that the land was appropriâted and con- 
veyed for park purposes ohly. In view of thèse allégations, admitted 
by the demurrer, we ;Cannot assume that the statutory authority to 
àqquire the easernent for park purposes was s6 exercised as to resuit 
in the appropriation of the fee, if such title can be acquired without ex- 
press statutory authority. 

The theOry of thé plamtifif's pétition is that, when the appropriation 
to the use of the railway company of the strip of land 25 feet wide was 
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made, the easement in the land for park purposes was abandoned, and 
the land reverted to the original owner of the îee, who bas the right 
to recover the full value thereof. We cannot consent to this theory. 
Abandonment is a question of intention. Townsend v. Railroad Co., 
42 C. C. A. 577, and note (loi Fed. 757) ; Railroad Co. v. Ruggles, 7 
Ohio St. I. In the leading case of Hatch v. Railroad Co., 18 Ohio St. 
92, where lands were purchased by a railroad company from a canal 
compahy, which had the easement in the lands, for railroad purposes, 
the suprême court of Ohio held that such purchase, through the forms 
of appropriation, was not an abandonment of the easement of the canal 
company, such as would work a reversion to the original owner of 
the laiids in fee simple. Speaking of this question of abandonment, 
Judge Brinkerhofï said : 

"And the Intention to abandon may doubtless be inferred from circum- 
stances, where they are strong enough to warrant such Inferences. But 
hère there are no circumstances indicative of an Intention to abandon the 
easement acqulred by the original appropriation, either by the canal com- 
pany or by the state. The canal company, so far from abandoning It, has 
sold it, and put the prlce of It into her treasury, and the state has given 
no indication of her intention to abandon it. She has not proceeded by in- 
formation In the nature of quo warranto or otherwlse to question the 
franchise of the railroad company to operate Its road upon the land formerly 
used by the canal company, and her pollcy of permitting the railroad com- 
panies to condemn lands to their use remains patent on her statute books." 

In that case, as well as in the case of Voight v. Railroad Co., supra, 
the suprême court held that the change of the use of the appropriated 
land from that of canal purposes to that of a railroad would not be 
an abandonment of the easement, and would only entitle the owner to 
compensation for the additional burden imposed upon his land, and 
such damage, if any, as may resuit from the new use. Speaking upon 
that subject, Judge Brinkerhofï, in the Hatch Case, says : 

"The easement In the plalntift's land, appropriated by the canal company, 
was regarded, when taken, as a perpétuai easement; it was so looked upon 
by both parties; courts and Jurles awarded compensation to the plaintiflf 
on this basis; and he cannât now claim with any semblance of justice to 
be paid over agaln for the same thlng. Whether there may or may not 
be a case of such an utter contrariety in the uses for which a flrst appro- 
priation was made and those to whleh the land Is afterward sought to be 
devoted as necessarily to work an abandonment of the easement, and so a 
reversion to the owner in fee, we will not assume to say; but such, we 
think, is not this case." 

Applying the doctrine hère settled as to abandonment to the facts 
of the présent case, we find no intention on the part of the city to aban- 
don the lands appropriated for park purposes, nor such utter destruc- 
tion of the estate acquired as would warrant the conclusion of aban- 
donment. The lands were appropriated by the railway company under 
the authority of the state. Except the one strip referred to, no part 
of the land originally appropriated was taken. Across this strip the 
railway company acquired the right of way. This strip was taken, 
except as to the amount of damages to be paid, by proceedings ad- 
verse to the city of Toledo. The property originally appropriated 
continued to be used for park purposes subject to the use of the strip 
25 feet wide for railroad purposes. Certainly there is no intention 
115 F.— 50 



T86 115 FEDERAL RBPORTBa 

ofi absudiOflBieût pp/the part of-the owner under thèse circumstances, 
nQrudo *ie ;fii}d inthe running of a railway on the narrow strip in the 
parle, swcfeabandonmentofthe appropriation as would work a for- 
feityre of;th$: estate. In Çlatt, y. Pennsylvania Co., 43 Ohio St. 228, 
I N. Ei;4?o>; relied uponby; plaintiff in error, the abandonment was 
clearlymade ont; in the vpluntary sale by one railroad company to 
another of a part of the right of way originally appropriated. 

While we do not think the; plaintiff can recover the value of the land 
as uponiian abandonment, it follows, however, under the authority 
ôf Hatch V. Railroad Co. and Voight v. Railroad Co., supra, that he 
is entitled to compensation to the extent of the damages he has sus- 
tained by reason of the additional burden imposed upon his lands. 
As was said in Hatch v. Railroad Co., quoted with approval in Voight 
V. Railroad Co.: , 

"As the owner of land, subject to a perpétuai easement, but appropriated 
and paid for only for the purposes of canal, he had rlghts whlch the railroad 
company cannot bè permitted to ignore, and -Whieh, we think, he ought to 
hâve Instltuted prooeedlngs regularly under the statute to condemn and 
pay for, before It Ventured to divert the easement to uses so variant from 
those originally Intended. But this not having been done, and the plaintifif 
having beén restricted to his action for compensation, the rlghts of the 
parties are govemed by the same principles which would hâve been ap- 
plicable In sucb a proceeding." 

It is true the pétition seeks a recovery upon the ground of abandon- 
ment, but, under thfe Ohio practice, if the facts stâted constitute a cause 
of action, the demurrer should hâve been overruled, notwithstanding 
thè pétition may contain allégations which would not entitle the plain- 
tifif to a recovery upon another theory. In this case the pétition states 
facts sufficient to çntitle the plaintifï to recovèr for such injuries as he 
has sustained by reason of the additional burden imposed upon the fee 
by its appropriation to railroad uses. 

The judgment will be reyersed, a^id the cause remanded to the cir- 
cuit court, with instructions to overrule the demurrer. 



BIBBEE-WHÏ«B CO. v, WHITB RIVER VAL. ELECTRIC R. 00, et al. 
(JOSE PARKER & ÇO., Intgrvening Creditors). 

(Olrcuit Court ofAppeals, Second Circuit Aprll 22, 1902.) 

No. 139. 

1. ÀppEAt— FinAi. Dboision— Ordbr Fixinq Prioritt of Receiver's Obrtif- 

icATES. 

An order of a circuit court autborizing a railroad recelver to Issue 
certifleates, and providlng that they shall be prier in lien to a mortgage 
indebtednéss or to certifleates prèvlovisly Issued, Is â final décision in 
such sensé as to be apjpealable. 

8. KAtjjROAD ReCÈIVERS— AUTflOftlZlNa ComPLBTIOIÎ of SoAD— PO8TPONBMENT 

0*'Exi8Tin8-IjIEjNs. ■)■.: ■ ■ '^- ■, 

It is an unwarranted exercise of power by a court of equlty to au- 
, , thorize its recelver to Issue certlflçates for thè purppse of completlng 
a railroad, and to malse the sâméa flrst lien où thé road witUout giving 
tHë bondholders an opportunlty tb be heard, Where the property Is 
worth no more tban the amount of the outstanding mortgage bonds, so 
that suçh holders are the équitable owners. 
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8. Same. 

The power to postpone extstlng liens to liens created by the court for 
the purpose of eompleting an unflnished railroad should not be exer- 
clsed unless it ean be done without ultimate loss to exlsting lienbolders. 
In any case, It should be exereised wlth great caution; and where only 
one-third of a railroad was buîlt at the time of the appointment of a 
recelver, and its value does not exceed the amount of the liens agalnst 
it, the court is not warranted in authorizing the recelver to complète the 
road, and to issue certificates in payment, to be a first lien, over the 
objections of the lienholders. 

Appeal from the Circuit Court of the United States for the District 
of Vermont. 

See iio Fed. 472, 473, m Fed. 36, 1004. 

W. B. C. Stickney and Arthur H. Wellman, for appellants. 
George D. Mumford, for appellees. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. Error is assigned of an order of the 
circuit court of the United States for the district of Vermont entered 
August 7, 1900, authorizing the receiver of the White River Valley 
Electric Railroad Company to create a new issue of receiver's certifi- 
cates to be used in the completion of the railroad of that company, 
such certificates to be a prior lien over certain certificates previously 
issued by the receiver pursuant to authority from the court. The facts 
which led to the making of the order were thèse : A bill of complaint 
was filed in February, 1900, by one of the unsecured creditors of the 
railroad company, asking, among other things, for the appointment of 
a receiver, with power to operate, repair, and complète the unfînished 
railroad of the défendant. The bill alleged the insolvency of the de- 
fendant ; that its railroad was partially completed, and being operated 
over a portion of its length; that there wére outstanding $120,000 
bonds of the défendant, of an authorized issue of $250,000, secured by 
a mortgage deed covering ail its property ; that the bonds were held 
by varions persons as collatéral security for loans to the défendant 
amounting to some $60,000; that $88,000 of thèse bonds were held 
by José Parker & Co., as collatéral security for $44,000 of notes of 
the défendant; that the towns through which the said railroad was to 
run had subscribed subsidies amounting to $55,000, conditioned upon 
the completion of the railroad by December 30th next ensuing ; that 
the défendant had unsecured indebtedness amounting to $125,000; 
that it had become impossible for the défendant to borrow money to 
complète its obligations or continue the work, and some attachments 
had been made and others threatened; that if its outstanding bonds 
should be defaulted, and the property should be sold under the mort- 
gage, it would bring a nominal sum only ; and that if the outstanding 
bonds could be recovered, and the road completed so as to save the 
town subsidies, the property could be saved, and the creditors of the 
défendant be paid. The défendant answered, admitting the allégations 
in the bill of complaint, and submitting to the judgment of the court 
in respect thereto. Thereupon, and upon the 20th day of February, 
1900, the court appointed a receiver, with power to maintain and 
operate the railroad, and authority to complète and equip the same; 
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and for that puipose, and for the pur pose of recovering the outstanding 
nlortgage boiids, to issue recçîver'scertificates in the sum of $170,000, 
$70,000 of wtiich were to be appUed for the recovery of said bonds, 
and the balance for the completion of said railroad, said certificates to 
be a fîrst lien, upon ail the property of the défendant qf every kind. 
The preseht appellants, José Parker & Co., bankers, and holders of 
some of the outstanding mortgage bonds, intervened, and became 
parties to the action. The receiver issued some $60,000 of certificates, 
and exchanged them with holders of first mortgage bonds of about 
that ambunt, irtcluding José Parker & Co. He then endeavored to 
màkç contracts for the completion and equipment of the railroad, but 
found that qo responsible coritraçtor was willing to undertake the 
work for the certificates in the form and amount authorized. There- 
upon the receiver moved the court for a modification of the previous 
order so as to permit him "to make reasonable and necessary contracts 
for the completion and equipment of said railroad, and issue receiver's 
certificates for the sarae, subject to the order of the court." Upon 
that application José Parker & Co. appeared and consented to such 
a modification of the order. The receiver represented, in substance, 
that unless the court authorized new certificates, whîch would be prior 
in lien to those already issued, he would not be able to secure the com- 
pletion of the road. José Parker & Co., while consenting to the scope 
of the application of the receiver, objected to the création of new cer- 
tificates which would hâve priority over those already issued. Upon 
their représentation that they could secure a contractor who would 
complète the road and receive payment in certificates without priority 
over the issue previously authorized, the disposition of the motion was 
suspended from July 20th to August Tth to give them an opportunity 
to do so. At the latter date, José Parker & Co., having failed to ac- 
complish what they had attempted, did not appear in court, and the 
court made the order the correctness of which is now challénged. 

We hâve entèrtained some doubt whether the order is in such sensé 
a final décision as to permit a revievy by this court; except on appeal 
from the final decree in the cause, biat hâve concluded that it is, upon 
the authority of In re Pârmers' Loan & Trust Co., 129 U. S. 206, 9 
Sup. Ct. 265, 32 L. Ed. 656. 

The question of the propriety of the action of the court in authoriz- 
ing the receiver to complète the road, and authorizihg this to be donc 
by an issue of receiver's certificates in the amount of $170,000, which 
should be a prior lien to the mortgage bonds, is not presented by this 
appeal. To ail this the appellants consented, and it is fairly to be 
assumed that in doing so they recognized this course to be expédient 
under the circunistances of the case. They not only accepted the cer- 
tificates issued pursuant to thé first order and surrendered the bonds, 
but they also' consented to a modification of that order which might 
irivolve the création of a larger issue of certificates. Their objections 
raise the single question whether the court was justified in postponing 
one class of certificate holders to andther,— their liens to the new ones 
created. 

We must assume from the facts in the record that, unless the court 
had made the order which is complained of, the completion of the 
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road in time to secure the town subsidies for the fund under adminis- 
tration would hâve been impracticable, if it would hâve been prac- 
ticable to complète the road at ail. There would seem to hâve been 
onlj' two alternatives, — to abandon the attempt to complète the road, 
or to create a larger issue of certificates without priority, and endeavor 
to complète it with the proceeds. The appellants were apparently 
unwilling to accept the first alternative. Whether the second was 
feasible was a question on which they difïered with the court. There 
is no évidence in the record which enables us to ascertain whether 
the court erred in its judgment upon this question. The application 
by the receiver for a modification of the original order was not based 
upon a formai pétition or supported by any afïidavits or documentary 
évidence, and no affidavits were filed in opposition by the creditors 
who appeared when the application was made. The hearing and dé- 
cision seem to hâve proceeded whoUy upon the oral statements of 
counsel to the court. In the absence of such évidence, we are unable 
to say that the court erred in deciding the question, or that the ad- 
missions of counsel upon the hearing were not sufficient to justify the 
court's conclusion. The propriety of the order, however, présents 
another question: Was the court warranted in taking any further 
action towards completing the railroad which would defeat the priority 
of the existing liens without the consent of the lienholders? It ap- 
pears that when the bill was filed and when the receiver was appointed 
only about 6 miles of the proposed i8 miles of railroad had been built, 
$130,000 of the unissued mortgage bonds could not be negotiated, 
and the enterprise had reached a condition of complète financial col- 
lapse. The holders of the fîrst mortgage bonds were the only parties 
having any substantial interest in the property, as it was of no value 
in excess of their liens to stockholders or unsecured creditors, and 
apparently not of sufificient value to satisfy their liens. It was a some- 
what unusual exercise of the power of a court of chancery under the 
circumstances to appoint a receiver in a suit to which the trustée of the 
mortgage bonds was not a party without consulting with the trustée or 
the bondholders, and we think it was an unwarranted exercise of 
power to authorize the receiver to undertake the project of com- 
pleting the road without giving the bondholders an opportunity to 
be heard. They were the ones of ail others who were entitled to a 
controlling voice in deciding whether there should be an attempt to 
complète the road, or whether the property should be sold and the 
proceeds applied towards satisfying their liens. However, it was with- 
in the discrétion of the court to appoint a receiver without hearing 
them, and no injustice seems to hâve resulted to them by the order 
made at that time authorizing the receiver to complète the road. 
They were not obliged to accept the certificates in lieu of their bonds, 
and when they accepted them they acquired a lien as valuable as they 
had before. But their consent to come in under the terms of that 
order was not a consent in advance to every further scheme which 
might be suggested, and when one was proposed which would neces- 
sarily impair their liens, and perhaps practically destroy them, they had 
a right to object, and, having objected, they were entitled to hâve their 
liens preserved in the order of their priority, according to the estab- 
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lîshed principles of equity. The âppointment of a receîver vested in 
the court no absolute power over the property, and no gênerai au 
thority to displace vested contract liens. "The holdér of a mortgage 
deed tipon a railfoad has the same right to demand and expect of the 
court respect for his vested rights and contracted priority as a holder 
of a mortgag-e on a farm or lot." Kneeland v. Trust Co., 136 U. S. 
97, 10 Sup. Ct. 950, 34 L. Ed. 379. The appellants were, in effect, 
équitable mortgagees of the property in the custody of the court, and 
the priority of their lien was as sacred as though it had been created 
by the railroad company instead of the court. 

The power of a court, which has appointed a receiver in an equity 
cause and taken possession of a railroad, to subordinate the existing 
hens upon the property to the expenses of the administration, including 
those of operating and maintaining it in proper repair, cannot be 
challenged. But the power to postpone existing liens to liens created 
by the court for the purpose of comfdteting an unfînished railroad has 
rarely been exercised, and ought not to be exerted unless it can be 
donc without ultimate loss to the existing lienholders. It is to be 
exercised with great caution, and, if possible, with the consent or ac- 
quiescence of ail the parties in interest. Wallace v. Loomis, 97 U. S. 
146, 24 L. Ed. 89s; Kennedy v. Railroad Co., 5 Dill. 519, Fed. Cas. 
No. 7,707; Union Trust Co. v. Illinois Midland R. Co., 117 U. S. 434, 
6 Sup. Ct. 809, 29 1,. Ed. 963. In Jérôme v. McCarter, 94 U. S. 734, 
24 L. Ed. 136, the court intimated doubt of the propriety of the exer- 
cise of the power to the préjudice of the prior lienholders without their 
consent; but in Miltenberger v. Railroad Co., 106 U. S. 287, i Sup. 
Ct. 140, 27 L. Ed. 117, the court upheld receiver's certificates, with a 
prior lien to that of a pre-existing mortgage, created for the purpose 
of obtaining roUing stock, and for building 6 miles of road and a 
bridge, part of the main line of a road 92 miles long. The latter is the 
onlyreported case which has been called to our attention, in which the 
exercise ofthe power has been approved, where it was not invoked 
it the instance of the prior lienholders, or sanctioned subsequently by 
*heir acquiescence, or where their conduct did not create an estoppel. 
(n that cascj however, the security of the prior lienholders was aug- 
mented instead of impaired by the expenditure permitted. The value 
of the proiperty was to be enhanced far beyond the cost of the new 
construction, and $95,000 of the total cost of $125,000 had been do- 
nâted for the purpose to the receiver by a municipal corporation and 
another railroad corporation, and it was upon thèse considérations that 
the court below made the order which was under review. That dé- 
cision afïords no support to sustain the présent order. Hère was a 
road only one-third bui'.t. No one could be found willing to com- 
plète it upon the terms which had previously been proposed, and, in 
viéw of the whole situation as it was presented to the court, the out- 
come of an attempt to complète it was too uncertain to authorize it to 
be made without the consent of the appellants. The effect of the 
order was certaiti to render their security more precarious, if not 
to render it worthless, and the chances that the other creditors of the 
corporation could realize anything by carrying out the scheme were 
wholly conjectural. Probably in màking the order the learned judge 
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of the court below supposée because the appellants did not appear in 
court at the time that they did not intend to object to it ; but they had 
already objected to it, and we iînd nothing in the record to indicate 
that they intended to waive the objections which they had already 
made. Under the circumstances, we are of the opinion that the order 
\^as an erroneous exercise of judicial discrétion. 

As the appellants had consented to such a modification of the prior 
order as would involve the création of new certificates sufficient in 
amount to complète the road, the order appealed from should not be 
vacated, but should be modifîed by striking out that part making the 
new certificates prior in lien to those previously issued. 

So ordered, and the cause remitted, with instructions to modify the 
order accordingly. 
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THE CITY OF LAWRENCE. 

(Circuit Court of Appeals, Second Circuit. April 22, 1902.) 

No. 122. 

Collision— Steamer Anchokbd in Pog — Mistake as to Location. 

A steamer encountering a dense fog in the night In East river souglit 
tlie nearest anchorage ground, where she ancliored, talsing ail due pré- 
cautions against collisions by means of llghts and signais. Tlie master 
was compétent, and famillar with the locality, but the outer limit of 
the grounds was marlied only by a buoy at elther end, which côuld not 
be seen in the fog, and by an error he anchored somewhat outside the 
limit. Held, that under the circumstances the error was excusable, and 
did not constitute a fault contrlbuting to a collision with the tow of a 
passing tug, which would not hâve occurred If the tug had been prop- 
erly and carefuUy navigated. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Robert D. Benedict, for appellant the Skidmore. 

Chas. C. Burlingham, for appellant the City of Lawrence. 

James K. Symmers, for appellees. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. We are satisfied that the évidence 
warranted the court below in holding the steam tug in fault for the col- 
lision which tOok place between one of her tows and the steamship 
City of Lawrence, and we agrée fully with tlie findings of fact and law 
expressed in the opinion of the district judge. We cannot, however, 
adopt the conclusion of the district judge that the City of Lawrence 
was also in fault. When the fog which the City of Lawrence encoun- 
tered while she was proceeding up the East river became so dense that 
it was unsafe to continue, her master immediately sought the nearest 
and safest place to corne to anchor, — the anchorage ground ofï Twenty- 
Third Street, which extends along the westward shore to the middle of 
the river, and begins a little distance above the buoy ofï Nineteenth 
Street. Supposing she had reached the proper place, she dropped an- 
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chor, and thereafter until the collision ail the duties incumbent upon a 
vessel at anchor in a iog were observed on board the steamship. Care- 
ful watch and bright anchor lights were maintained at her bow and 
stem ; and at intervab of not more than one minute sîgfnals, consisting 
of three strokes of her large bell, were regularly given. The collision 
took place about 3 :40 a. m., after she had been lying at anchor about 
two hours and a hall, the fog not having diminished in the meantime. 
In fact she was àlichored somewhat outside the proper limits, and 
the question as to her tesponsibility is whether those in charge of her 
navigation were negKgent in this respect, or whether the errer of lo- 
cality was excusable ùnder the circumstances of the case. Her mas- 
ter was a man of suitable expérience and capacity, was familiar with 
the locality, and used his best endeavors and judgment to place his 
vessel where she could stay with the least risk to herself, and without 
responsibility in case of collision with another vessel. The eastward 
line of the anchorage ground was defined only by buoys at either 
end, and the buoys cpuki not be discovered in the fog. He was 
obliged to rely on the indications given by the bells of the Twenty- 
Third street ferry arid upon. the soundings taken at the bow of the 
vessel to ascertain the locality. It is said that the soundings should 
hâve suggested doubt whether his vessel was not further to the east- 
ward than the eastward limits of the anchorage ground. They show- 
ed something less than seyen fathoms of water, but the depth of water 
within thé anchorage ground varies, and at places well within the 
limits, as Vi^êll as néar where the vessel came to anchor, is more as 
well as J^ess than sevèn fathoms. We cannot discover that he omitted 
any précaution which a vigilant master should hâve exercised before 
casting anchor. With so dense a fog, in a locality frequented by so 
many Vessfels, it was haiardous for the steamship to proceed at ail, 
and we are not prepared to say that it was not good judgment on the 
part of:hçr njaster to bring her to anchor at the earliest practicable 
moment after he had satisfied himself that he had reached the anchor- 
age ground. It is easy to say, after an accident, that something could 
hâve been donc to lessen the possibilîty of one. In this case the ques- 
tion is whether at the time and under the circumstances reasonable 
prudence was observed. In a case like the présent the court should 
put itself in the position of the master at the time, and, unless it is 
satisfied that he did not exercise the discrétion consistent with sound 
judgmentv should refuse tocondemn his mistake as a fault. Espe- 
cially should the court be slow to hold such an error of judgment a 
fault coiJtributôry to a collision when there need hâve been no colH- 
sion if the other and moving vessel had been cautiously and vigilantly 
navigated, 

The decree is reversed, with costs to the owner of the City of Law- 
rence, and with instructions to the court below to decree for the whole 
loss, with costs against thestéam tug Skidmore, 
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ESPENSCHIED et al. v. BATJM et al. 

(Circuit Court of Appeals, Seventb Circuit May 6, 1902.) 

No. 839. 

APPBAI.— RbviBW— QUKSTIOHB OP Fact. 

Where an eqmty cause was heard by the chancellor on testimony taken 
In open court, very clear and palpable error must appear, to justify a 
reversai on the facts by the appellate court 

Appeal from the Circuit Court of the United States for the Southern 
District of Illinois. 

John M. Holmes and G. A. Koerner, for appellants. 
D. M. Browning, for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

PER CURIAM. Appellants, in their bill of complaint, charge ap- 
pellees with abuse of fîduciary relations, and with misconduct in the 
management of a corporation in which appellants were stockholders. 
After a full hearing on the merits, at which the principal évidence was 
heard orally by the chancellor in open court, the bill was dismissed 
for want of equity. The assignment of errors présents the sole ques- 
tion whether the decree should be reversed on the évidence. A care- 
ful considération of the évidence in the record convinces us that the de- 
cree was right. But if the conflicts in the évidence were graver than 
we find them, a reversai would not be justified, since the court at the 
trial had the opportunity (which we hâve not) of judging of the credi- 
bility of the witnesses by their appearance and demeanor on the stand. 
Under such circumstances, a very clear and palpable error in the facts 
must be shown on appeal. 

The decree is afiirmed. 



WIIiLIAMSON et al. v. AMERICAN BANK et al, 

(Circuit Court of Appeals, Fourth Circuit May 8, 1902.) 

No. 431. 

National Bakks— Voluntart Liquidation— Bnfokcbment of Ltabilitt of 
Stockholdbrs. 

Where a national bank goes Into voluntary liquidation, the only au- 
thorized procédure for the enforcement of the individual liabillty of its 
stockholders is that prescribed by Act June 30, 1876 (19 Stat. 63), by 
a suit in equity in the nature of a creditors' suit brought on behalf of 
ail creditors in a court for the district in which the bank is located, in 
which the necesslty and extent of the ratable enforcement of the stock- 
holders' liability shall be determined. Such suit should be against the 
bank and ail its stockholders, and, in case ancillary proceedings should 
be necessary for the collection from nonresident stockholders of their 
ratable proportion of the amount necessary to pay creditors, such suits 
should be authorized by the court of original jurlsdictlon, and brought 
by a receiver or other person appointed by such court i 

1 See Banks and Banking, vol. 6, Cent Dig. §§ 932, 933. 
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Appeal frora the Circuit Court of the United States for the District 
of South Carolina, at Greeniàlle. 

On Dec^Djjfjep JJ., 1897, pursuant ,to, résolutions and orders of its stock- 
holders, ttiè National Bank o^AshevlUe, à body corporate, organlzed and 
estaWlshed under and by vlrtue of the statutes of the United States known 
as the "National Banking Act," by and through its proper ofBcers, executed 
to W. B. WlUlamson a gênerai deed of asslgnment assignlng, trapsferrlng, 
and comTeytoSt *o the sald W. B,j WiUlamson ail its property, estate, notes, 
accounts, daims* eyideneesiofdébt, and ail demanda and rlghts of action 
whatsoever, due ôr to beconje due to sald bank, in trust to coUect the 
amounts due and owlng upon the same, and to apply the proceeds of the 
property so.aâsigned to thè payment of, the expenses of the trust and the 
debts of the bank, in the manner set forth in the said deed of asslgnment. 
This action appears to hâve been taken owing to the fihahcial embarrass- 
ment of the bank, with the Intent .tp efiEect the voluntary liquidation of the 
corporation, and close out Its business under the provisions of section 5220 
of the Revlsed Statutes of the United Statesi On October 20, 1900, the sald 
trustée, W. B. Wlffiàrnson, and the Bàttery, Park Bank, citlzens of North 
Oarollna, on behalf of themselves and ail other creditors of the National 
Bank of Asheville, flled thelr biU in the circuit court of the United States 
for the dîstrltft bf South OarôUna against American Bank, a corporation 
duly organlzed and dolng buslnes? under the laws of South CaroUna, and 
W. L. GljaesaTrf)ay, caçhler and trustée for said, bank, citlzens and inhabitants 
of .the dirirlet oi South Carolina, àlleglng, ihter alla, that the National 
Bank bf AShe^ill©, when engaged in a gênerai banking business, became In- 
debted to the Battery Park Bank In the sum of $10,000, and that of said 
Indebtedness a balance amountlng to upwards of $6,000, and Interest thereon, 
stlll remaina due and uapaid; that the National Bank of Asheville is in- 
solvent, and unable to, pay its debts, and that WKllamson, the trustée ap- 
pointed by said bank undèr Ité resolution to go into voluntary liquidation, 
Is engaged in àâïilnlsterlng the assets of the bank pursuant to said résolu- 
tions; that the éàid bank is largely indebted to other persons and corpora- 
tions, whose namea are unl^nowjij to the plaintiffs, and that the assets of 
the bank are exhàusted, or so Iheumbered that they cannot be reached by 
said creditors, and that thé ambùnt of such indebtedness v^ill equal, if not 
exceed, the capital stock of sald bank; that the creditors are entltled to 
hâve enforced against the several shareholders of sald bank the Individual 
liabUlty provided by the laws of the United States, to the extent of the 
amount of thelr stock therein at the par value thereof, and to hâve the 
same applied equàlly and ratably to ail debts due and owing by the said 
bank; that at the tlme the said National Bank of Asheville became Insolvent, 
and at the tinie It Went into voluntary liquidation, the said American Bank 
was a stockholder in said National Bank of Asheville, owning 200 shares of 
the par value bf $25 each therein, which shares are standing in the name 
of said W. II. Gassaway, as trustée for said American Bank; that said 
American Bank and W. I/. Gîassaway, as its trustée, are Uable to the 
creditors of sald National ,Bai^k of Asheville, Including said Battery Park 
Bank, and (as plaintiffs are advised and believe) to said W. B. Williamson, 
as trustée for the National Bank of Asheville, equally and ratably with ail 
other stockholders of said bank, for ail contracts, debts, and engagements 
of sald association, to the f uU extent of the amount of their stock therein, 
to wlti in the sum of $5,000. They pray for a decree in favor of said Battery 
Park Bank for the amount due said bank, and that défendants may be de- 
creed to pay such other creditors as may become parties to the bill such 
sums as may be found due them, or to pay to said W. B. Williamson said 
amount as trustée for said créditons, etc. Demurrers were Interposed to 
thlsbill on behalf of American Bank and W. L. Gassaway, cashier, and on 
May 23, 1901, after argument thereon, the court sustained said demurrers, 
and rdismissed the blU on the ground that it appeared from the allégations 
of the bill that the court was without jurisdlctlon. Prom the order sustain- 
Ing the demurrers and dismisslng the bill (109 Fed. 36) the plaintiffs prayed 
an appeal, which was allowed. 
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M. F. Ansell, for appellants. 

H. J. Haynsworth (L. O. Patterson, on the briefs), for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and KELLER, 
District Judge. 

KELLER, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The demurrers from the decree sustaining which the plaintiffs ap- 
pealed were interposed upon the following grounds: That the cir- 
cuit court of the district in which the bank was located or estabHshed 
alone had jurisdiction of a bill by a créditer of a national bank in 
voluntary Uquidation to ascertain and enforce the statutory liability of 
the shareholders of such bank to the creditors thereof ; that in such 
a suit the other shareholders of the bank are necessary parties, and 
were not made such ; and that there was a misjoinder of parties plain- 
tifif, as there was no interest in common between the trustée, William- 
son, and the créditer. The bill under considération appears to hâve 
been drawn with the view of conforming in a gênerai way to the pro- 
visions of section 2 of the act of June 30, 1876 (19 Stat. 63), which 
provides that : 

"Whenever any national banking association shall bave gone into liquida- 
tion under the provisions of section 5220, the individual liability of the 
Bharebolder provided by section 5151 may be enforced by any ereditor of 
such association by bill in equlty in the nature of a creditors' bill brought 
by such créditer on behalf of hlmself and ail other creditors of the associa- 
tion, against the shareholders thereof, in any court of equlty for the district 
In which such association may hâve been located or established." 

It départs from the provisions of that act, however, in three im- 
portant particulars: First, it was not brought within the district 
pointed out by that act ; second, it was not brought against the stock- 
holders generally, but against an individual stockholder and its trus- 
tée, in whose name its stock stood; and, third, it joined with the 
plaintiff ereditor, as joint plaintiff, the agent appointed by the 
stockholders to collect and distribute the assets of the bank under its 
resolution to go into voluntary liquidation. Prior to the enactment 
of the act of June 30, 1876, the law relating to national banks and to 
the enforcement of the statutory liability of their shareholders was 
contained solely in the Revised Statutes. Section 5151, Rev. St., pro- 
vided that j 

"The shareholders of every national banking association shall be held 
indlvidually responsible, equally and ratably, and not one for another, for 
ail contracts, debts and engagements of such association to the extent of 
the amount of their stock therein, at the par value thereof, in addition to 
the amount Invested in such shares." 

Had it not been for this provision, no personal liability would hâve 
rested upon the shareholders of national banks, beyond the ordinary 
contractual liability for the payment of the par value of the shares 
subscribed for by them ; and, this being true, it is essentially necessary 
that, when such added liability is alleged to exist and be enforceable, 
it be ascertained and enforced in the mode pointed out by statute. 
Section 5220 of the Revised Statutes provides that "any association 
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may go into liquidation and be closed by a vote of its shareholders 
owning two-thirds of the stock." Section 5234 provides that wiien 
any national banking association has failed to redeem any of its cir- 
culating notes on présentation, and the comptroUer of the currency 
has become satisfied of that fact by the means pointed out in sec- 
tions 5226, 5227, Rev. St., he may forthwith appoint a receiver for 
such association, who, when appointed, is empowered by said section, 
under tbe direction of the comptroller of the currency, to take pos- 
session oi and collect ail assets of the association, etc., and "may, 
if necessarv to pay the debts of such association, enforce the in- 
dividual liability of the stockholders." It will be observed that prior 
to the passage'of the act of June 30, 1876, this was the only method 
pointed out by law for the enforcement of the liability created by sec- 
tion 5151, Rev. St., and it appears to hâve been available only after 
default by the association in the matter of redeeming its outstanding 
notes. If this view be correct, and such association promptly re- 
deemed its circulating notes when presented, no occasion would hâve 
arisen under the law, as it then existed, for the appointment of a re- 
ceiver by the comptroller, and no suitable remedy was provided by 
statute for the enforcement of this statutory liability on behalf of the 
gênerai creditors of the association in such a case. The case of Ken- 
nedy V. Gibson, 8 Wall. 498, 19 L,. Ed. 476, cited by counsel for the ap- 
pellees, fiOlds that under the then stàte of the law creditors could not 
proceed against the stockholders in their own names directly, but 
must seek their remedy in the mode prescribed by the statute, through 
the intervention of the comptroller of the currency; and that action 
on the part of the comptroller touching the personal liability of the 
stockholders must indispensably précède the institution of any suit by 
the receiver to enforce the same, and that this fact must be averred 
in the bill. The reason of this is plain, because the receiver can only 
enforce this liability when necessary, and the comptroller had then to 
détermine whether or not it was necessary. The case of Kennedy v. 
Gibson, it is to be remembered, however, wa;S one in which default 
had been madeby the association in redeeming its circulating notes, 
and a receiver had been appointed by the comptroller of the currency, 
and it appears that prior to the passage of the act of June 30, 1876, no 
adéquate statutory remedy existed for the enforcement of this lia- 
bility on behalf, of gênerai creditors where no such default had been 
made. In fact, it appears that prior to the act of June 30, 1876, the 
stockholders were not in terras made liable to the creditors of the 
association, but for its debts. See the language of section 51 51, Rev. 
St. However this may be, the congress, seeing some évident need 
for the relief of the creditors of an association in process of volun- 
tary liquidation, passed the act of Jutie 30, 1876, the second section 
of which has been heretofore quoted. It may well be that, prior to 
the passage of the act of June 30, 1876, the courts of equity of the 
United States would hâve had jurisdiction to entertain a gênerai cred- 
itors' bill in a proper case tO; enforce the liability of stockholders pro- 
vided by section 5151, Rev. St., and for which no statutory remedy 
had been provided, in cases where the bank went into voluntary liq- 
uidation, and was found to be without sufficient assets for the dis- 
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charge of ail its debts. While this point has never been expressly 
decided, the following language from the opinion of the suprême court, 
by Mr. Justice Matthews, in the case of Richmond v. Irons, 121 U. 
S. 27, 7 Sup. Ct. 788, 30 L. Ed. 864, etc., is significant : 

"It thus appears that in the case of an involuntary liquidation under this 
section [5234, Rev. St.] the business of liquidation, as defined and required 
by the law, involved the appolntment of a receiver, who should, In addition 
to the collection of the ordinary assets of the banls, also enforce against 
the stoekholders thelr individual liability, so far as necessary to create a 
fund suflBcient to pay ail the debts of the association. It can hardly be 
supposed that the omission of the statute to provide an express and spécifie 
course of proceeding, by way of judicial remedy, In case of voluntary liquida- 
tion, left the creditors of such an association in such circumstances without 
remedy against a defleiency of assets or the results of a fraudulent malad- 
ministration. Section 5151 imposes upon the shareholders of every national 
banklng association an individual responsibility for ail its contracts, debts, 
and engagements; and the terms in which the obligation is created are un- 
condltional and unqualified, except that the liability shall be equal and 
ratable as among the shareholders. As ail the shareholders are bound in 
that way to ail creditors, any proceeding to enforce this liability must be 
such as, from its nature, would enable the court to aseertain for vs^hat the 
stoekholders ought to be made liable, and in what proportion as respects 
each other." 

Again, in the same case, the court, referring to section 2 of the act 
of June 30, 1876, says :, 

"This section was In force -when the first amended bill was flled in October, 
1876. Whether vfe regard It as merely declaratory of the law as It stood 
under the original banking act, or as giving a new remedy whlch could not 
hâve been resorted to before, we thlnk It warranted the court below in per- 
mitting the complalnant to file hls flrst amended bill." 

Whatever niay hâve been the proper course of procédure to en- 
force the liability of stoekholders to creditors of a national banking 
association in process of voluntary liquidation prior to the passage 
of the act of June 30, 1876, we are clearly of the opinion that since 
its passage the remedy provided by that act is exclusive in such cases, 
and must be strictly pursued, and that suit must, therefore, be brought 
"in any court of equity for the district in which such association may 
hâve been located or estabhshed," and not elsewhere. See Pollard v. 
Bailey, 20 Wall. 527, 22 L,. Ed. 376; Bank v. Francklyn, 120 U. S. 
747, 7 Sup. Ct. 757, 30 L. Ed. 825. It is urged by appellants that 
such a remedy would be inefifectual to give a personal decree against 
nonresident stoekholders, such as the défendants in this case. We 
will not stop at this time to consider whether or not this is true. It 
is not necessary in the considération of this case. 

Section 5151, creating this statutory liability, provided that the 
stoekholders "shall be held individually responsible, equally and rata- 
bly, and not one for another, for ail contracts, debts, and engage- 
ments of such association," and it therefore becomes essential in such 
a suit that the entire status of the affairs of the bank be investigated, 
and a référence had to détermine what proportional part of the 
shareholders' Hability will be necessary to be enforced against them, 
equally and ratably, to provide for the payment of the creditors. For 
this purpose the books of the bank are essential, the bank is a neces- 
sary party, and what provision could the congress hâve made more 
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wise than that the suit shâll be brought ijl the district where the bank 
was located or established, and where its books and accounts are to 
be found? It raay be true that some ancillary proceeding must be 
had to enforce the liability of nonresidônt stockholders by way of 
collection; but,: before this can be enforced at ail, its amount must 
be accurafely ascertained and determined, and this, we hold, can only 
be donc in the siiit brought as provided by the act of June 30, 1876. 
Kennedy v. Gibson, 8 AYall. 498, 19 L. Ed. 476; Casey v. Galli, 94 
Ù. S. 673, 24 li. Ed. 168. Suppose, for a moment, suits of this na- 
ture were permitted to be brought in the various jurisdictions where 
nonresident stockholders were found. The question of the necessity 
and extent of the ratable enforcement of the stockholders' liability, 
the settlement bf the accounts, and the éxtent of the indebtedness 
of the bank would hâve to be determined in each.case, and might 
possibly be determined diflferently in dififerent suits brought in différ- 
ent jurisdictions, and a multiplicity of suits would be occasioned, 
involving in each the détermination of facts which, in a suit properly 
brought under section 2 of the act of June 30, 1876, could and would 
be determined once for ail. In our view of this case, no suit can be 
brought by and on behalf of the creditors for the enforcement of this 
statutory liability save in the district where the bank was located or 
established, and, if any ancillary proceedings should become neces- 
sary for the collection from nonresident stockholders of their ratable 
proportion of the amount necessary to pay the creditors, such proceed- 
ings would hâve to be authorized by the court of original jurisdiction, 
and brought by a feceiver or other Officiai appointed by said court, 
after a settlement of the. accounts of the bank, and a détermination 
of the ratable p^roportion necessary to be collected; and thèse facts 
would hâve to be averred in any suit brought to enforce thesame. 

We also think that there was no privity of interest between the 
plaintiflEs, and that there was a misjoinder thereof. The plaintifï Wil- 
liamson was the agent of the stockholders for the collection and dis- 
bùrëement bf the assets of the bank; and for no other purpose, and as 
sUCh agent occupied rather the position of a défendant than a plain- 
tifï in a suit brought under the provisibnà of the act of June 30, 1876. 
Indeed, we thiïik in such a suit brought in the home jurisdiction of the 
bank he would be a necessary party défendant, as his accounts would 
hâve tobe settled before a finding could be reachèd as to the pro rata 
share of the statutory liability necessary to be enforced against the 
stockholders. In any event, he shoûld not be joined as plaintifï with 
the creditor, as no rights wére or could be conferred upon him, by 
virtue ôf his appointment, to enforce this liability. 

We find no error in the decree of the circuit court for the district of 
South Carolina sustaining the demurrers and dismissing the bill, and 
the same is accordingly affirmed. 
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PARKER et al. v. MOOEE. 
(Circuit CoTirt of Appeals, Fourtb Circuit May 8, 1902.) 

No. 435. 

L CoNTBACTS— Action for Brbach— What Law Governs. 

A cootract, althoUgh recognlzed as valid by the laws of the state 
where made, wlll in gênerai not be enforeed by the courts of anotUer 
State, where It is contrary to morals or to the public policy or statutes 
of such State. 

S. FEDERAL Courts— FoLLOwiNG StatE Décisions. 

A court of the United States will follow the ruie laid down by the 
hlghest court of the state in determining whether a contract is govemed 
by the laws of the place where It was made and to be performed or by 
the law of the forum, and also upon the question whether a contract is 
contrary to the public policy or statutes of the state. 

5. TriaIi— Direction of Nonsûit— Questions for Jury. 

In an action to recover margms advanced by plaintlfCs as brolsers foi 
défendant on purchases of cotton for future dellvery made on défendant'» 
order on tlie ^ New York Cotton Exchange, where plalntlff s introduced 
évidence showlng that in each case they advlsed défendant that the 
purchase was made with the distinct understanding that actual dellvery 
was contemplated, to whlch he expressed no dissent, It was error to 
direct a nonsuit, suo motu, based upon the statute of South Oarolina, 
declarlng such contracts vold unless it was the bona fide intention of 
both parties at the time the contract was made that the cotton should 
be àctually dèllvered and received in kind, merely on the self-serving 
testimony of défendant that it was not his Intention to reçoive the 
cotton; the question of defendant's actual intention at the time, under 
such state of évidence, being one for the jury. 
4. CoNTKACTS— Gambiing Transactions — Right of Broker to Recover Ad- 
tances. 

The statute of South Carolina (Rev. St § 1859 et seq.), which déclares 
vold contracts for the sale and purchase of certain articles, including 
cotton, for future dellvery, unless it is the bona fide intention of both 
parties at the time that the article shall àctually be delivered and re- 
ceived in kind at the time specified, as construed by the suprême court 
of the state, does not preclude the recovery by a broker of margins ad- 
vanced for hls principal on purchases of cotton for future dellvery, on 
a cotton exchange, although the principal in fact Intended not to reçoive 
the cotton, but'to speculate on the fluctuation in price, where he kept 
such Intention secret, and it was not known to the broker, who made 
the purchases in good falth, and in the belief that an actual purchase 
was intended. 

6. 8ame. 

There Is no prlnciple of gênerai law upon whlch a principal can avold 
liability to his agent for advances made in good faith on his request, 
because the contract on whlch they were made was rendered illégal 
by the secret intention of the principal not to perform the same In ac- 
cordance with its terms. 
6. Appeal— Questions Fresbnted bt Record. 

An assignment of error on the ground that défendant was estopped 
by his previous conduct from settlng up a certain défense in support 
of which he introduced testimony in the court below cannot be cousid- 
ered by the appellate court, unless based on some objection and excep- 
tion to the évidence taken in the trial court, and shown by the record. 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Greenville. 
For opinion below, see m Fed. 470. 



H 1. See Contracts, vol. 11, Cent Dlg. §§ 455-458. 
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C. P. Sanders and T. P. Cothran, for plaintiffs în error. 
Stanyarne Wilson, for défendant iii error. 

Before*êÔFF, Circuit Judge, and BRAWI.EY and KELLER, 
District Judges. 

KELLER, District Judge. In October, 1900, the défendant, a 
farmèr of Spàrtanburg coKnty, S. G., employed the plaintifïs, who 
were metiibers of the New York Cotton Exchange, to purchasé cotton 
for him for future delivery. The fîrst order given by the défendant, 
which will serve as an illustration of ail others of a similar character, 

is as foUows: 

"The Western Union Telegraph Company. 

"Kecelved at Cotton Exchàrige Building, N. Y., Cet. 2, 1900. 
"Dated at Spartanburg, S. C, Oct. 2nd. 
"To J. H. Parker & Co., N. Y.: Buy me flve hundred baies May cotton at 
nlne seveaty-elght or lower. W. A. Moore." 

On the date of the receipt of the above telegram the plaintifïs sent 
the f ollowing message in answer : 

"The Western Union Telegraph Company, 

"October 2, 1900. 
"To W. A. Moore, Spartanburg, S. C: Bougjit flve May 78. 

),,¥' H. Parker & Co." 

On the same day the plaintifïs sent the follo^j^g letter to the de- 
fendant: 

"J. H. Parker & Oo., Cotton Exchange. 

"New York, Oct. 2, 1900. 
"Mr. W. À. Moore — Dear Sir: Under your récent Instructions we hâve 
this day bought for your account and risk; in conformity with the rules 
and customs çf the N. Y. Cotton Bxchange: 

"Quantlty and Description. Price. 

500 B. C. May. 9.78. 

"Please take notice that ail orders for the purchasé or sale of cotton, 
cofCee, grain, and provisions for future delivery are received and executed 
wlth tbe distinct understanding that àctual delivery is contemplated, and 
the party giving the order so understands and agrées. It is further under- 
stood that on a.11 marginal business the right is reserved to close transaction 
when margins are near exhaustion, without notice. 

"KespectfuUy, J H. Parker & Co., 

"Per C." 

Other purchasés and sales were madè by the plaintifïs for the de- 
fendant, from time to time, in accordance with his instructions, and in 
each case, upon executing his order, the plaintifïs sent to the défendant 
a letter similar in character to the one above reproduced. 

By October 12, 1900, Parker & Co. had purchased and were carry- 
ing for the account of défendant 1,200 baies of cotton, 400 of which 
were deliverable in January, 300 in March, and 500 in May, 1901. Up 
to this time the défendant had had on deposit with plaintiffs margins 
sufïicient for; the purpose of carrying thèse contracts in accordance 
with the rules of the New York Cotton Exchange. At this time the 
price of cotton declined, and additional margins were demanded, under 
the rules, by the persons from whom Parker & Co. had bought the 
cotton, and plaintiffs made various calls upon défendant for thèse 
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margins, between October ip and October 24, 1900. A small amount 
was sent by défendant, with promise of further remittances, but on 
October 23, 1900, a final call was made by plaintiffs for over $4,000 in 
margins, requesting défendant,, if he could not send the money, to in- 
struct plaintifïs to close ;liis contract. No reply being received, the 
plaintiffs, on October 24, 1900, sold the 1,200 baies of cotton at a loss 
of $4,333.71. In April, 1901, the plaintiffs brought theù- action in 
the circuit court of the United States for the district of South Caro- 
lina for the recovery of the aforesaid sum advanced by them upon the 
transaction hereinbefore referred to. 

Upon the trial évidence was introduced of the nature of the written 
contracts, the rules of the New York Cotton Exçhange, requiring ail 
contracts for the future delivery of cotton to be made in contemplation 
of its actual delivery, and, 9.S stated by the learned judge below in his 
opinion, "the plaintiffs, in a carefuUy prepared case, proved every step 
necessary to sustain their demand." By way of défense, the défendant 
alleged, and was permitted, without objection, to testify, that it was 
never at any time his intention to actually receive any of the cotton 
bought by Parker & Co.,for him upon his several orders, and that sp 
far as he was concerned the transactions were mère deals in the price 
of cotton, and were .entirely spéculative and gambling transactions. 
In his answer filed to plaintiffs' complaint he had alleged that plaintiffs 
were participes criminis in such gambling transactions, and that plain- 
tiffs, "beyond question, knew that they were acting for défendant in 
nothing but gambling transactions, and were profiting from them." 
No attempt was made upon the trial to prove this allégation in the 
answer, but, on the contrary, the plaintiffs proved that, so far as they 
were concerned, the transactions were made under the rules of the 
New York Cotton Exchange, which contemplate the actual delivery 
of the cotton, and they proved the notice to the défendant of the terms 
under which the cotton was bought, by showing the delivery to him, 
at each transaction, of a notice similar to that embraced in the letter 
hereinbefore reproduced. 

After the introduction of the évidence of the défendant as to his in- 
tention to speculate in cotton, and not to buy it, the attention of the 
court below was called to^ the statutes of South Carolina (Rev. St. 
§ 1859 et seq.), and to the' case of Harvey v. Doty, 54 S. C. 382, 32 
S. E. 501, construing those statutes; and thereupon the court, suo 
motu, entered an order of nonsuit. 

Various assignments of error are made by plaintiffs in error, but, in 
our view of the case, it will not be necessary to consider ail of thèse at 
large. 

The first assignment of error is as follows : 

"The testlmony shows that the contracts out of which the plaintiffs" 
claim arose were made in New York, and to be performed in New Yorli. 
As to thelr nature, interprétation, and obligation the contracts were governed 
by the laws of New York, and not by the laws of South Carolina. The 
testlmony shows that the contracts out of which the plaintiffs' clalm arose 
were contracts for the future delivery of cotton made upon the floor of the 
New York Cotton Exchange; that under said rules actual delivery of the 
cotton was requlred; that under the laws of New York such contracts were 
valid and enforceable. The presidlng judge should hâve so held." 
115 F.— 51 
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ThiS'ja'ésigntfient of'Vi-or.îânnot be siistained. The question as 
tp the^^roë rteaningandlfltënt of the C6 out of which the plain- 

tËFs'^biàiïti ài-ose wâs a prùper subjéct of iriquiry, and cânnot be said 
tb'^aye beeri 'détermihiaple'iiièepêiideiitlî^of the effect of the statutes 
oï Sotith Càrofina. It i^ iiMoubtédlyi ït-tie that ordinarily the validity 
and éftéct bf a côntradî'âre ,tô be determined by the law' of the place 
wherè it'was tnade, but'Hhis Tùlé is slubject to the exception that no 
natioii. Or state is bourid tdrècognize or einforce contr&cts made else- 
Where;'^hîch are injurions toits own eitizetls or s.ubjects. The only 
gênerai ruk that can be laid down is th'at contracts and liabilities, 
recogrtizëd as viàlid by the laws of the state or country where made or 
established, tna^ be enforced in the courts bf another state or country 
where the i^ètion is broughti ilhless dontrary to morals, public policy, 
or the positive law of the lâtteir, in which event they will generally 
not be enfoctèd. Midlàrid Cc-v. BrOât, Jo Minn. 562, 52 N. W. 
972, 17 L. m A. 312; Forepàttgh v. Ràilroad Co.> 128 Pa. 217, 18 
Atl. 503, S L. R. A. 508, 15 Àm. St. Re^). 672- Sondheimv. Gilbert, 
117 Ind. J^'i, 18 N. E:; 68|7J 5 h. R. A. 432, to Am.;St: Rep. 23; Lum- 
ber Co. V. Liàng, 28 Or. 246, 42 Pat; 799, 52 Affl. St. Rep. 780; 
Khowlton V. Db^ëfty,' 87'Me. 518, 33 Atl.' 18, 47 Am. St. Rep. 349; 
Ex parte' pïcMirisbn, 29'SVp. 453, 7 S. E. 593, I Iv. R. A. 685, 13 
Am. St. Rep. 749; Muftïfôfd v, Canty, 50 111, 370, 99 Affl. Dec. 525; 
Kanaga v, Taylor, 7- Ohib St. 134, 70 Atti. Dec. 62; Parsons v. 
Ti-ask, 7 Gi'ay, '473, 66 Am. Dec. 502; Buckner v. Watt, 19 La. 
2ij3, 36 Affl: Deà. 671 ; Hinds v. Brazeallè, 2 How. 837, 32 Am. Dec. 

In a lïtie of décisions embracing Gist v. Telegraph Co., 45 S. C. 
370, 33, S. E;. 143, 55 Am. St. Rep. 763, Riordan v. Doty, 50 S. C. 
547, 27 S-'; E. 939, andlîàr¥èy v. Doty, 54 S. C. 382, 32 S. E. 501. 
the suprême court of thàt'stàtè has decided that sùits brought therein 
for the eriforçement bf aiij/'riglît or clainl arising out of a contract 
for the future delivery of cbttoii or thé like must be governed, as to 
the interprétation of the contract and the morality bf the claim, by 
the laws oi South Caroliha!,, even though the contract was made and to 
be perforiiléd in another state; thiè on the groundj as stated in Gist 
V. Telegraph Co., that "Contracts which are regarded as contra bonos 
mores in one state cannot be recognized there, although they are re- 
garded as viiliâ in another -state where made and tb be performed." 

The, United States courts will follow the rules laid down by the 
highest court of a state in the matter of determining whether the lex 
loci contrâdtus Or thé Ife'x fori shall govern. The fédéral courts will 
also follow the highest courts of the state in the construction of îts 
statutes and its constitution, except where they may tonflict with the 
constitution of the United States, or some statute or treaty made 
under it. Shelby v. Guyi ,11 Wheat. 361, 6 L. Ed. 495; RÎcCluny 
V. Silliman, 3 Pet. 278, 7 L. Ed. 676 ; Van Rensselaer v. Kearney. 
Il How; 297, 13 L. E(î- 703; Webster v. Cooper, 14 How. 504, 14 
L. Ed-i 510; Élmendprf v. Taylor, 10 Wheat. 152, 6 L. Ed. 289; 
Bank V. Dudley, 2 Pet. 492, 7 L,. Ed. 496; Lv«fïîngwe]l v. Warren, 
2 Black, 599, 17 L,. Ed. 261; Jackson v. Chew, 12 Wheat. 153, 6 
L. Ed. 583. 
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For similar reasons the second assignment of error cannot be sus- 
tained. 

The court, after the introduction of the defendant's évidence, in 
which he was permitted (without objection made) to testify that he 
did not intend to actually receive the cotton ordered by him through 
the plaintifïs, suo motu directed a nonsuit. This, we think, was clearly 
error. Evidence had already been introduced by the plaintiffs tend- 
ing to show that the défendant intended to receive the cotton. He 
had ordered it to be bought for him. He was notified from time to 
time by plaintiffs, who acted as his agents, that it had been bought 
in conformity with the rules and customs of the New York Cotton 
Exchange, and that the orders had been received and executed with 
the distinct understanding that actual delivery was contemplated, and 
in no single instance had he demurred to this action of his agents,, 
or repudiated it, but had by silence assented to the purchase upon 
the conditions stated ; and surely it was a question for the jury to 
say whether the évidence adduced before them as to his intention, 
evidenced by a course of dealing extending over a considérable period 
of time, should or should not outweigh a self-serving déclaration made 
by the défendant at the time of ti'ial, that he did not mean to do that 
which the correspondence introduced in évidence tended to show he 
had done. The jury, upon a submission of the question to it, might 
hâve thought that "actions speak louder than words," and might hâve 
found that at the time the cotton was ordered défendant really did 
mean to buy it subject to actual delivery, notwithstanding his déniai 
on the stand. But, as we conceive the case, the intention of the de- 
fendant was not necessarily conclusive as to the right of plaintiffs 
to recover. The action of the court below was, no doubt, based en- 
tirely upon ««ybat was conceived to be the effect of the décision in Har- 
vey V. Doty, 54 S. C. 382, 32 S. E. 501. The syllabus in that case is 
as foUows: 

"A party In this state, gambling in grain futures In the Chicago Exchange, 
by an agent, cannot be required, under our sta tûtes agalnst gambling, to 
repay his agent advances made for his benefit, on the ground that such 
agent acted with the Chicago trader as a principal, and both had the bona 
flde intention to deliver the grain at the speeifled time." 

This syllabus undoubtedly looks very much as though the court 
had decided that, if the intention of the South Carolina principal were 
to gamble, it made no différence what the intention of his agent was, 
the contract would still be obnoxious to the laws of the state, and 
consequently not enforceable there, because contra bonos mores. 
But there was a very important élément which appeared in that case, 
and was commentée! on in the opinion of the court, which has no 
place in the one at bar, and that is the question of knowledge by the 
agent of the illégal intent of the principal.- In its opinion in Harvey 
v. Doty, the court, in discussing the évidence, says : 

"It should be borne In mind that the record discloses that plaintiffs and 
défendant are directly at variance as to whether plaintiffs knew of de- 
fendant's purpose to gamble In grain futures. Plaintiffs say they did not 
know; the défendant inslsts that they had full knowledge. Of course this 
is a question for the jury, and by their gênerai verdict we are obllged to 
assume that they found in favor of defendant's contention." 
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This îs tantamount to saying that if plaintiffs had not known of de- 
fendant's illégal intention, and had themselves honestly acted in his 
iilterest, with no intent to violate the statutes of the state, they would 
have been entitled to recover for advarices, notwithstanding the con- 
cealed fraudulent intention of their principal. Indeed, we do not see 
ûpon what theory a court could hold otherwise. Thé court in the 
samè case further says: 

"It Is certain ttiat, nô mattèr hb-«r the grain dealers In Ghieago may have 
cotisiaeired Harvey & Co., the plaintiffs were always obllged to be bound by 
thelr ageftdy to Doty." 

This is undoubtedly true, and, as a côroUary, it is equally true that 
they cçuld not be bound or afïected by a concealed illégal intention 
on the part of their principal. The court, in Harvey v. Doty, rightly 
held tfi^^t the , question of kribwledge on the part of the agents of the 
illégal îriteht of their principal was of the essence of the case, and 
afïected their right to recover advances. 

In Roundtree v. Sinith, io8 U. S. 276, 2 Sup. Ct. 632, 27 L. Ed. 
722, Mr. Justice Miller, deliverîng the opinion of the court, says: 

"It le tp b? obsèryed that the, plaintiffs In this case are not suing on 
thèse cbntracts, but for services performed and money advanced for de- 
fendant at his request; and though it Is possible they mlght, under some 
clrcuiûstànees, be so connected with the immorality of the contract as to 
be affected'by It, if proved, they are certalnly not in the same position as 
a party sued for the enf orcement of the original agreement." 

It seems to us that, to be so connected with the immorality of the 
contract as to be afifected by it, knowledge of the immoral intent of the 
principal, or an immoral intent on the part of the agent, would be 
essentîal, and if thé décisions of the courts of South Carolina held 
otherwise we shoUld hesitate to consider ourselves bound' by them in 
that regard; but, as seen above, they do not so hold. 

The suprême court of the United States, in the case of Higgins v. 
McCrea, 1 16 U. S. 671 et seq., 6 Sup. Gt. 557, 29 L. Ed. 764, adverted 
to this principle: In that case, in which a broker's firm in Chicago 
endeavored tb reèover for advances made on behalf of a customer, 
it appeared that the brokers had, actually canceled the contracts pur- 
chased for their customer during the time when he was protecting 
the same with marginSj and failed to substitute others for them in ac- 
cordance with the rules of the Chicago Board of Trade. Upon suit 
for such advances he defended upon this ground, and the further 
ground that he was speculating only, and filed a coUnterclâim to re- 
cover mbnçy which he had paid the brokers in pursuance of the said 
contracts. In its opinJonin the abové case the supfeme court uses 
the follOT^ng languâge: 

"In thé ^ïés^nt case the plaintiffs alleged and Inslsted that their transac- 
tions with' the défendant were carrled on with no unlawful purpose. On 
the other hand, the défendant alleged and inslsted that in the same trans- 
actions he Ifltended to violate the law. We see no reason why in such a 
case the plaintiffs mlght not, if they had not canceled the contracts, recover 
the money patd by thein for thë défendant, while àt the same time the 
défendant could not recover the naoney advanced to the plaintiffs for what 
he Intended to be an unlawful purpose. In Holman v. Johnson, Cowp. 342, 
it was sâld by Lord Mansfleld that 'the objection that a contract is im- 
moral or illégal, as betweën plal'ntlff and défendant, sounds, at ail times. 
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very 111 in the mouth of tlie défendant. It Is not for his sake that the ob- 
jection Is ever allowed; but It Is founded on gênerai principles of policy, 
wbicli the défendant has the advantage of, contrary to the real justice 
as between him and the plalntlff, by accident, if I may say so. ïhe prin- 
ciple of public policy is this: "Ex dolo malo non oritur actio." No court 
will lend Its aid to a man who founds his cause of action upon an immoral 
or illégal act. If, from the plaintifC's own stating or otherwise, the cause 
of action appear to arise ex turpl causa, or the transgression of a positive 
law of the country, then the court says he has no right to be asslsted. It 
is upon that ground the court goes, not for the salie of the défendant, but 
because they will not lend their aid to such a plaintifC. So, if the défendant 
and the plaintifC were to change sides, and the défendant were to bring his 
action against the plaintifC, the latter would then hâve the advantage of It, 
for when both are equally in fault, "potior est conditlo defendentis." ' If, 
therefore, the défendant Intended to embark his money in an illégal and 
criminal venture, we do not see how his case is helped by the fact that the 
purpose of the plaintiffs was to Invest the money so advanced in what they 
understood to be a lawf ul and innocent transaction." 

Any construction of a contract of agency which would hold it to 
be good or bad in accordance with the concealed intention of one 
of the parties to be bound by or to violate a provision of positive 
law would be subversive of the rights of the innocent party thereto, 
and not to be tolerated, and such is not the intent of the South Caro- 
lina statute. 

In the record of the case at bar we do not find any évidence to 
show that the plaintifïs knew of the intention of the défendant not 
to receive the cotton bought upon his several orders, but, even if such 
évidence had appeared, it would hâve been for the jury to pass upon. 

It has been urged in argument that défendant was estopped by his 
course of acting from denying that he, intended to take the cotton, 
and we are inclined to think that had this question been raised at the 
proper time and in the proper manner there is a great deal in it. De- 
fendant is a cotton raiser. Suppose before his cotton was matured 
he had sold loo baies of it to another, tO' be delivered at a future 
date, and when the time for delivery arrived the price of cotton had 
declined below the contract price. Could it be contended that the 
purchaser under that contract could free himself from responsibility 
by declaring that he never intended tO' receive it? It may be said 
that such a case is différent, in that the seller is the owner of the cot- 
ton, and the contract protected under the first clause of section 1859, 
Rev. St. But in the case supposed the seller is not the owner of any 
"baies of cotton," but only of an unmatured crop, which may never 
be gathered, or may prove less than 100 baies when gathered. In 
such a case, would not the act of the purchaser in buying the cotton 
estop him, ^yhen the price had declined, from denying that he intended 
to receive it, if he had purchased it according to the usages of the 
cotton trade? 

That assignment of error, however, cannot be taken advantage of 
for the first time in the appellate court. We do not find in the rec- 
ord that the évidence complained of was objected to, or that any mo- 
tion was made to strike it out after it was introduced, and it is essen- 
tial to its considération by this court that somewhere in the record 
the objection fo the admission of the testimony should appear. And 
while it appears from the opinion of the learned judge below that the 
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point was made in argument bef or e him, yet there îs no objection 
or exceptjioil in the record upoii Which to base this assignment of error. 
HoweVér,' fpf the reasons hèrein S^ssigned", we are of opinion that the 
judgmentoï tilie court below shpuld be rey^sed and set aside, and a 
new trial awarded, with costs in; this court to the plaintiffs in error. 
It ïs âoôordingly so ordered. Reversed. 



toîRLINBR GRAMOPHONE CO. v. SEAÎjIAN. 

(Circuit Oourt oie Appeals, Fourth Circuit May 8; 1902.) 

No. 412. 

On Pétition for Rehearing. Dismissed. 
For former opinion, see 113 Fed. 750; 

PER CURïAM. We hâve giVen very careful considération to the 
pétition pf the' apf)ellant for rehearing of this casé. The conclusion 
reachQd by this fcourt was after fuU conférence and grave considéra- 
tion. We see no reason for ahy further discussion of the matter. 
The pétition îor rehearing is dismissed. 



AQUARAMA CO. v. QLD MILt. 00. et al. 

(Circuit Court of Appeals, Second Circuit Aprll 8, 1902.) 

^.;, ; ,., '..;Ko.l45. 

Patents— PRiiitMlNABY Injukctioi» agàinSt Infrinqbmbnt— Pleaschb Canals. 

A sho^lng tn support of the validlty of tlie Picljard patent, No. 448,072, 

,. for the construction of canala, and to establisli acquiescence tlierein by 

défendants, held insufflcient to warrant tlie grantlng of a preliminary In- 

junctioil. 

Appeal.friam the Circuit Goutt of the United States for the Easterîi 
District of New York.. 

■ Appèal fronl an order granting an injunction pendente lite forbid- 
ding infringensent of letteîs patent No. 448,07a, granted to Arthur 
Pickard March IQ, 1891, for the construction of canals, and the oper- 
ating of a so-cîilled amusement canal under the name of "The Old 
Mill," or any similar name. 

R. B. McMastçr, for appellants. 
: William H.' jKényon, for appellèe. 

; Before WÂLLACE, LAÇOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBEi Circuit Judge. The complainant company, a New 
Jersey corporation, was incorparated by George W. Scofield, Merle 
J. Wightman, and L. W. Thompson for the purpose of operating 
pleasure railroads, merry-go-rounds, ajid. other amusement devices. 
The amusement canal, olwl^ich complainant allèges it l^as a monopoly 
under certain patents, consista of a single continuous canal, having 
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a fanciful or meandering form, its end being brought around in prox- 
imity to its beginning; two passages Connecting the end of the canal 
with the beginning, in one of which the water-propelling wheel is 
located to produce a continuons current in the canal for the propul- 
sion of boats, and in the other of which look gâtes and a lock are 
located, by means of which boats are returned from the end to the 
beginning of the canal. The patent declared on was issued March 
10, 1891, to Arthur Pickard, numbered 448,072. Its broadest claim 
is the fîrst: "In a canal, a water-propelling wheel mounted in the 
canal, and adapted to produce a current for the propulsion of boats, 
substantially as set forth." The patent has never been adjudicated, 
and, upon its face, would seem to require more than the presumption 
arising from its issue to demonstrate patentable invention, except, 
perhaps, as to the more detailed claims. Three other patents, cover- 
ing détails of construction, are owned by the complainant, — a circum- 
stance which has a bearing on the alleged acquiescence by the pub- 
lic, the taking out of licenses, etc., since it may be that some one or 
more of the other patents was the inducing cause to acceptance of li- 
cense. Under thèse circùmstances, it would be necessary to show 
some spécial equity as a ground for demanding an injunction in ad- 
vance of final hearing ; and a large part of the moving papers is de- 
voted to an attempt to show that défendants hâve so conceded the 
validity of the patent that they should be estopped from now ques- 
tioning it. No such corporation as the Old Mill Company has yet 
been formed, but the other défendants (except, possibly, Boshwitz) 
are associated in the business of constructing a pleasure canal under 
that name. 

The history of prior transactions, as given by Scofield,' Wightman, 
and Edward C. Boyce, a stockholder of the complainant company, 
is as follows: The Aquarama Company was formed in September, 
1900. It acquired from Scofield an équitable interest in the patent 
in suit at the time of its incorporation, and in November, 1901, the 
légal title. Since its formation it has granted licenses for the con^ 
struction of pleasure devices, including amusement canals, in varions 
places. Some time in the spring of igoi Scofield and Wightman 
made an agreement with Dangler and the Papes that the fîve would 
form a corporation to be known as the Seaside Construction Com- 
pany, of which either Wightman or Scofield should be elected prési- 
dent, and Gustav Pape elected treasurer, and Frederick Pape man- 
ager ; that ail moneys derived from operating an amusement canal 
to be built by the Seaside Construction Company at Rocky Point, 
R. I., should be deposited daily in a bank, checks for withdrawals 
to be signed by Frederick Pape and another person to be designated 
by the parties; that profits were to be divided in proportion to the 
shares; that Scofield and Wightman were to put in $1,000 cash, and 
also to secure the Seaside Company an exclusive license for Rocky 
Point under this patent; the others were to put in $3,000 in cash, 
and the shares were to be divided 100 to Scofield and Wightman 
(50 each), and loo to the other three; that the Seaside Company 
was incorporated May 31, 1901, ail except Frederick Pape being 
named as directors for the first year, and the shares allotted as above ; 
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that Scofîdd was elected président, and Gustav Pape treasurer ; that 
on June i, içoi, Scofield and Wightman obtained a license from the 
Aquàrama Company to the five parties and to the Seaside Company, 
about to he formed, "in considération of the sum of $2,000," of which 
$1,500 was actually paid by Scofield and Wightman; that under this 
license the canal at Rocky Point was built and operated; that Dangler 
and the Papes carried on the plant, and pocketed the proceeds; that 
duririg the entire season of 1901 ; the Seaside Company, by Pape, sent 
to Wightman weekly statenients showing the gross receipts. 

Of ÉQurse, such a state of afïairs would eSectually estop the de- 
fendants from rContesting the validity of the patent. The diflSculty 
with the case, however, is the one usually encouiitered upon applica- 
tions for preliminary: injunctions, where the proofs before the court 
consist of ex parte afïidavits. AU the material statements in the 
moving afïidavits are flatly contradicted in the answering afHdavits. 
It is conceded that the SeJ^side Construction Company was incorpo- 
ratedby the five persons named, with stock allotted as stated, and 
that défendants built and operated the canal at Rocky Point. But 
it is expressly and categorically denied by thç défendants that the 
Seaside : Company ever held a meeting, or elected a président or a 
treasurer, ©r received any license from the Âquarama Company, or 
paid fof any such license. There are cases where, despite some such 
coniîict GÎ afïidavits, the court may yet fînd sufHcient corroboration 
of the story of the moving party to induce it to issue an injunction. 
The cértiflcate of incorporation of the Seaside Company tends to sup- 
port thé 'avermentsof the complainant, but another somewhat persua- 
sive circumstance seems tb us greatly to weaken that support. There 
is an absente' ofdocumentary proof such as one would expect to fînd 
marshaled in support of the moving afhdavits. The alleged contract 
between the five persons— a written instrument — is set forth, but it is 
conceded that it was never signed or executed by anybody. The 
alleged lice;nsei, also a written document, is set forth at length, but 
it is not signed or executed. No receipt for the money alleged to 
hâve been paid to the complainant for the license by Scofield and 
Wightmart' iâ produced, nor any written documents tending to show 
such payment. Of the dozen or more weekly returns of gross re- 
ceipts at Rocky Point which Wightman says were made to him by 
Pape, not a single one is produced. Under thèse çircumstances, and 
in view of the sharp conflict between the afHants, the questions raised 
should be reserved until their respective statements can be tested by 
cross-exattiination, when ail doubts which now exist as to the equities 
will probably be eliminated. 

The judge who heard the motion at circuit wrote no opinion, and 
we infer that his décision was in part induced by a désire to give the 
parties an opportunity to présent the case to this court before the 
summer recess. It is a somewhat close question, but, upon the whole, 
we are of the opinion that there should be no injunction in advance 
of the trial. 

The order is reversed. 
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WESTERN BLEOTRIO 00. T. KEYSTONE TEL. CO. et tH 

(Circuit Court, B. D. Pennsylvanla. May 6, 1902.) 

No. 20. 

1. Patents— Preliminart Injunction against Infringement — Epfbct of 
Prior Décision. 

Wliile the décision of one fédéral court sustainlng the validity of a 
patent after a contest wlU be accepted by another sueh court, In inter- 
locutory proceedings, as conclusive upon tlie issues determined, and the 
efCect of the proofs on whlch it was based, other Issues and added 
proofs must, of necesslty, be considered by the court to which they 
are submitted in the subséquent case, where the parties are not the 
same; and a prellminary injunctlon will not be granted where, giving 
such efCect to a prior décision, the proofs leave the court in doubt either 
as to the validity of the complainant's patent, or as to Its infringement 
by défendant. 

S. Same— SwiTCH Boahds. 

A prellminary injunctlon against Infringement of the Seely patent, No. 
330,067, for an Improvement in grouping spring jacks and annunciators 
for multiple swltch boards denled. 

In Equity. Suit for infringement of letters patent No. 330,067, 
issued to John A. Seely November 10, 1885, for téléphone switch 
boards. On application for prellminary injunctlon. 

Frank P. Prichard, George P. Barton, and Edward Rector, for com- 
plainant. 

Henry M. Paul, Jr., and Joseph C. Fraley, for respondents. 

DALLAS, Circuit Judge. "A preliminary injunction should never 
be awarded where the right is doubtful or the wrong uncertain," and 
therefore will not be granted in a patent case where the proofs leave 
the court in doubt either as to the validity of the complainant's patent, 
or as to its infringement by the défendant. Undoubtedly, this rule is 
modified by the equally wéll settled one that a patent which has, after 
contest, been sustained by a United States court, is exempt frôm fur- 
ther attack on the same ground, and by the same évidence, upon inter- 
locutory proceedings subsequently had in any other of those courts. 
But if the parties are not identical, and the question presented or the 
évidence adduced be substantially and materially différent in the two 
cases, it manifestly results that the conclusion reached in the one can- 
not be controlling iii the other. Blakey v. Manufacturing Co., ^y 
C. C. A. 27, 95 Fed. 1^6. The prior adjudication must be regarded 
as determinative of the issue it decided, and of the effect of the proofs 
upon which it was based; but other issues and added proofs must, 
of necessity, be considered by the court to which in any subséquent 
case they are submitted. Western Electric Co. v. Anthracite Tel. Co. 
(C. C.) ICO Fed. 301 ; Welsbach Light Co. v. Cosmopolitan Incan- 
descent Gaslight Co. (C. C.) 100 Fed. 648; Société v. Allen (C. C.) 
84 Fed. 812, affirmed in 33 C. C. A. 282, 90 Fed. 815; Thomson- 
Houston Electric Co. v. Exeter, H. & A. St. R. Co. (C. C.) 110 Fed. 
986. 

The propositions which hâve been stated are fatal to the présent 
motion. The décision of the circuit court of the United States in 
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Missouri, and of the court of appeals for the Eighth circuit, in Kinloch 
Tel. CoJ^.^Wèslem Electric C;ûiJ MS^Fed. 659, cannot be accepted as 
determining: ,the validity of • the patent ip question for this court, for 
two reasons : First, because the construction of the patent upon which 
it was held to be vaUd in that case is not the same as that which the 
complair&nt ' iîivokes in this one; and, second, because relevant and 
important évidence has been hère introduced which was not there 
exhibited., This additional evi<Jénce has had my attentive considéra- 
tion, but>I do not deem it desi^ahle to discuss it at this stage of the 
cause. ;ït'i%, of çïôurse, possible that tipon final hearing the complain- 
ant tnay appeaî;':t,§ bê entitlecî (à the ïelief which it seeks, but at présent 
it is enough to say that the prooifs;ÎÈi0W submitted hâve not convinced 
me that thé interlocutory order which it asks ought to be made. 
Blakey v;MStiufacturing Co., supra; 
The complainant's motion for a preliminary inj'unction is denied. 



WESTINGHOUSB ELECTBIO & MFG. CO. Y. STAN1.BÏ ELECTRIO 
i MFG. 00, 

(ëlreuit Court, D.Massachusetts. May 12, 1902.) 

' No. 1,461, 

1. Patents— Reisscks—Mistakb AuTHORiziKQ. 

A mlstake as to the meanipg of a disclalmer Hmltlng the scope of a 
patent, Aï-hlch is deliberately made to meet a requireiaent of the patent 
oflBce, and which does meet sùch requirement, and thereby avoids an 
interférence, is not a mlstake or inadvertence, wlthln the meaning of 
Eev. St. § 4916, which may be eorrected by a reissue wlth sueh disclaimer 
omitted. 

2. Same — Review bt Codrts. 

The courts hâve power to review- the action of the commissioner of 
patents in granting a reissue on the ground of inadvertence, accident, or 
mlstake, w^ere there is jnanifest error upon the record, 
8. Samb— Validity. 

The Gaulard & Glbbs r^lssued patent No. 11,836 (original No. 351,589) 
for a System of electrical distributfoo is vold because not authorized by 
the statute governing réissues. 

In Equity. Suit for infringemëht' of reissued letters patent No. 
1:1,836, issued June 6, 1900, pn, original No. 351,589, granted to Lu- 
cien Gauiard and John .D. (Jibbs for a systerp, of electrical distribu- 
tion. On demurrer to bill. , 

Kerr, Page & Cooper ând William K. RichardsoUr for complainant. 
Mitchell, Bartlett & Brownell ând M. B. Philipp, for défendant. , 

COLT, Circuit Judge. This bill is brought on reissued letters pat- 
ent No. 11,836, dated June 26, tgoo, granted to the complainant as 
' assignée of Gaulard & Gibbs.l The défendant has demurred to the 
- bill. The question presented by the demurrer is whether, on the face 
of the bill and annexed papèrs> thè reissue is valid under the statute 
governing reissues (Rev. St. § 4916). 
■ In the reissue the disclaimer of the original patent is omitted, and 
< ianother disclailner inserted. In other respects the spécification and 
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claims of both the original patent and the reissue are identical. The 
original disclaimer restricted the scope of the patent. The purpose 
of the reissue was to take away this restriction, and to leave the pat- 
ent as it would hâve stood originally if no disclaimer had been made. 
The disclaimer in the original patent was as follows : 

"We do not herein claim the connection of the converters In the Une in 
any other arrangement than we hâve illustrated in the drawings." 

The disclaimer in the reissue is as follows : 

"The connection of the converters In the line, except by their high-tension 
members, which is the arrangement Illustrated in the drawings, Is not 
clalmed herein." 

The first disclaimer, as understood by the patent office and inter- 
preted by the circuit court in the case of Westinghouse Electric Co. 
V. Sun Electric Co., 35 Fed. 899, limited the patent to the arrange- 
ment of converters in séries. The second disclaimer imposes no limi- 
tation on the arrangement of converters, — whether in séries, multiple 
arc, or otherwise ; in other words, it allows the patent to stand for a 
System of electrical distribution, regardless of the arrangement of the 
converters. 

It appears from the afïîdavits of the attorneys for the patentées 
that the alleged mistake consisted in their belief at the time that the 
first disclaimer meant the same thing as the second disclaimer. Mr. 
Pope, one of the attorneys, says in his affidavit : 

"After stating to hlm [the examiner] that I had recelved the letter of 
September 30th, I asked hlm to pass the application to issue. In reply he 
told me that there would hâve to be an Interférence with another case or 
cases Involvlng the distribution of electricity by means of converters ar- 
ranged In multiple arc. I protested agalnst this, stating that Gaulard & 
Gibbs had made no such claim; that their Invention did not consist in any 
partlcular arrangement of converters witli référence to each other, but 
that it dId consist in the use of a reducing converter, and that I was quite 
willlng to make any disclaimer or amendment which would more clearly 
brlng that idea out; that the use of a reducing converter, whether singly or 
In multiple arc, or in a séries, or otherwise, was the invention that Gaulard 
& Gibbs were entltled to hâve the use of; and that there was no ground 
for interférence between tlieir claims and any claim for a mère relative ar- 
rangement of converters. He then sald, in substance, that the Interférence 
could be avolded only by the insertion of a proper disclaimer, and added, 
'But I know you wIU not be willing to do It.' I replled. In substance, 'What 
form of disclaimer do you suggest?' He then wrote out a draft of an 
amendment which he sald would meet hIs views, and submitted it to me. 
It contalned a form of words dlsclaiming the use of converters in multiple 
arc. As I was unwllling to disclaim In behalf of my clients a subject- 
matter which did not constitute their invention, and which they had never 
sought to claim, and which, moreover, would permit others to use their in- 
vention by the simple expédient of employing reducing converters In mul- 
tiple arc, I refused to àccept his suggestion. I then told hlm, in substance, 
that I would try to prépare an amendment that I would be willing to make. 
Then Major Hopkins and I retired, and after consultation we sought to draft 
an amendment which should dlstingulsh between the Invention Itself and 
mère methods of applying It to use. The resuit was the amendment of 
October 7, 1886, which was flled on the same afternoon. I don't recollect 
and don't think that any discussion took place as to Its meaning. Our 
purpose in preparing the amendment was to define the invention as being 
limited to the connection of couTerters in the Une by means of their high- 
tension member or converter, which is the arrangement described in the 
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speelflcaOon, and tlie arrangement whlch Is Illustra ted In ail three figures 
of the drawlngs of the patent, and thereby differentlate from mère methods 
of arranglng thfr converters wlth rdàtion to eaeh other. It never oceurred 
to me liiat thls améndment could be construed to llmlt the InTention to the 
use of converters ta séries, and Ucense the public to use converters in mul- 
tiple." 

The affidavit of Mr. Hopkins, the other attorney, merely corrobo- 
râtes Mr. Pope. 
i! In reply to thèse affidavits, the examiner says: 

"From ail thls It appears that there was but one purpose In the mind of 
the examiner, ftjid that was to déclare an interférence preclsely as indlcated 
In the officiai letter of September 30th, unless the nécessiiy therefor was 
avoided by a dlsclaimer of the arrangement of converters in multiple arc. 
• • • There Is no Indication that he'[the examiner] ever waivered in this 
purpose for a moment, and the form of dlsclaimer drawa by hlm was di- 
rected to thls point. • * • If the dlsclaimer was Intended to hâve the 
meanlng that Is now ascribed to it, It should hâve been explained to the 
examiner, so that he might hâve proceeded to put the case in interférence, 
but no explanatlon was offered. The proposition that, under a positive re- 
quirement for a particular dlsclaimer, the examiner accepted a dlsclaimer 
of somethlûg entlrely différent, havlng in faet no relation to the requirement, 
as meeting hls views, Is beyond credence, and wholly unreasonable. The 
flllng of the dlsclaimer, 'in vlew of oflaclal suggestion,' after careful and de- 
Uberate consultation between thèse afilants [the attorneys], men of great 
learning, wide réputation, and long expérience in conductlng applications for 
patents, is a sufflcient guaranty that tixCTe was nelther Inadvertence, accident, 
uor mistake, but, Instead, the action was carefuUy considered and dellber- 
ately executed. The only mistake, if there was one, was In the expectation 
that the examiner would accept a dlsclaimer with a meanlng totally unlike 
hls requirement as satlgfactory; and thls Is not a mistake In a statutorj' 
sénse, that can be corrected by reissue, since It was the resuit of a deliberate 
intention." 

From thèse affidavits, it appears that the first disclaimer was made 
uiidér the following circumstances : The examiner notified the at- 
torneys for ;the patentées that an interférence could be avoided only 
by a disclaimer of the arrangement of converters in multiple arc. 
Thereupon the attorneys visited the examiner, and endeavored to con- 
vihce him that the Gaulard & Gibbs invention did not consist in any 
particular arrangement of converters with référence to each other, but 
in the reducing converter. The examiner still insisted that an inter- 
férence could be avoided only by the insertion of a proper disclaimer. 
The examiner wrote a form of disclaimer, which the attorneys were 
unwiiling to accept. The attorneys then retired, and, after consulta- 
tion, drafted the first disclaimer, which was submitted to the examiner 
Vvithout discussion, and accepted by him, and as a resuit the patent was 
immediately passed to issue. It will be observed that the attorneys 
do not say that the first disclaimer was inadvertently substituted in 
place of the second disclaimer, or that it was filed hurriedly, or that 
the language was not deliberately chosen; -but, on the contrary, it 
seerns that it was drawn with café and'deliberatiori. 

We hâve presented, then, on the face of thèse papers, this proposi- 
tion: Is a mistake as to the meaning of a disclaimer which is de- 
liberately made to meet a requirement of the patent office, and which 
does meet such requirement, and thereby avoids an interférence, a 
mistake inadvertently committed, within the meaning of section 4916? 
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I ain of the opinion that it is not, and therefore that the commissioner 
exceeded his powers in granting this reissue. Where patentées ob- 
tain their patent by making a disclaimer which limits its scope, in 
obédience to a requirement of the patent office, they should not be 
permitted subsequently to say that it was filed by mistake ; the mis- 
take being that they understood it to mean something différent from 
what the examiner understood it to mean. Such a mistake is not a 
bona fide one, because by means of it they deceived the patent office, 
and thereby obtained the issuance of the patent. It would be laying 
down a dangerous doctrine to hold that, having obtained their pat- 
ent by an acquiescence in the condition imposed by the patent office, 
the patentées could then turn around and obtain a reissue with the 
condition eliminated, on the ground that they did not intend at the 
time to comply with the demand of the patent office. Under such 
circumstances, the patentées must be presumed to hâve intended the 
légal conséquences of their own deliberate act, upon the good faith 
of which the patent office issued the patent; and any purpose, in- 
tent, belief, mental réservation, expectation, or hope that the dis- 
claimer meant something dififerent from what the patent office under- 
stood it to mean, and its language imports, cannot be held to be a 
mistake inadvertently committed, which may be corrected by a re- 
issue. The patentées are estopped from setting up such a mistake 
on an application for a reissue. 

In Leggett v. Avery, Mr. Justice Bradley, speaking for the court, 
said : 

"We conslder it extremely doubtful whether relssued letters can be sus- 
tained In any case where they eontain claims that hâve once been formally 
diselaimed by the patentée, or rejected with his acquiescence, and be bas 
consentpd to such rejection in order to obtain his letters patent. Under such 
circumstances, the rejection of the claim can in no just sensé be regarded 
as a matter of inadvertence or mistalce. Even though it was such, the ap- 
plicant should seem to be estopped from setting it up on an application for a 
reissue." 101 U. S. 256, 259, 260, 25 L. Ed. 865. 

The power of this court to review the décision of the commissioner 
upon the question of inadvertence, accident, or mistake, where there 
is manifest error upon the record, has always been recognized. Leg- 
gett v. Avery, ici U. S. 256, 259, 25 L. Ed. 865 ; Mahn v. Harwood, 
112 U. S. 354, 359, 6 Sup. Ct. 451, 28 L. Ed. 665; Topliff v. Topliff, 
145 U. S. 156, 171, 12 Sup. Ct. 825, 36 L. Ed. 658; Hobbs v, Beach, 
iSo U. S. 383, 395, 21 Sup. Ct. 409, 45 L. Ed. 586. 

Demurrer sustained ; bill to be dismissed, with costs. 



STANLEY EULE & LEVEL CO. v. OHIO TOOL OO. 

(Circuit Court, N, D. New York. May 16, 1902.) 

Patents— Invention— Plane Ikons. 

The Schade patent. No. 473,087, for an Improvement in plane irons, 
designed to render them less liable to crack in hardening and tempering, 
and to enable them to be wom down farther than in the old style, shows 
only mechanlcal sklll, and is void for lack of patentable invention. 
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In Equîty. Suit for infringement of letters patent No. 473,087, 
grantéd'to Eâmund Schade Aprfl 19, 1892, for a plane iron. On final 
heariiig;. ■ ' ■ '' 

This îs an action founded upon letters patent No. 473,087, granted 
April 19, 1892, to tlie cbmplaînant, as assignée of Edmund Schade, 
for fin jmproyement inplane ifçns. The patentée says: 

"My, Ipventlon relates to improvepieEts In plane irons; and the objects of 
my, Improvepaent are to facUitate the manufacture of thé plane iron, to Im- 
proVé its quallty when made, and tb make the plaùe Iron capable of being 
worn dO'Vvn farther than the old style of iron used In connection with certain 
planes. ♦ * * By my linprovement I adapt the plane iron to be wom 
down cjoser than In the ordipary plane iron and to operate in connection 
■wlth the lîiterally adjusting lever until the plane Iron is completely worn 
out. By.maldng the dlrcuiar enlargement at the end of the slot, wliicb is 
nearest thiè duttlng edge, I am enabled to make the plane irons by pressing 
them ont froin eheet steel and to ha,rden and temper them to a point up to 
or beyond the lower edge pf this (drcijijar enlargement with less liabllity of 
cracking the. plane Irons at thiâ point, so that fewer irons are lost in 
hardenliig and temperlng, and they are less llable to become cracked or 
broken àt sald point after they are put into use. ïhis is because there are 
no angular notches at the lower çnd of the slot from which a crack will 
start, and beeause the slot opens Into the circular enlargement, so that it is 
less llable tq strai^ in the expansion and contraction of the métal during the 
hardening and terûpering process. Gare is generally takeh In hardening the 
ordlnary plane bit not to harden It quite up to the slot; but by my improve- 
ment such care Is not necessary." 

The claim is as folî'bws : 

"In a plane, the combination of a plane iron havlng a longitudinal slot, 
4, with the circular enlargement at Its lower end, sald slot extending up near 
to the upper end of the hit without any enlargement at sald upper end, and a 
laterally adjusting lever having a projecting part fltted to work In the upper 
end of sald slot, substantlally as described, and for the purpose specifled." 

The défenses are want of patentability, public use for more than 
two years prior to the date of the apphcation and noninfringement. 

Mitchell, Bartlett & Brownell (John P. Bartlett, of counsel), for 
complainant. 

Frederick I. Allen and William À. Megrath, for défendant. 

COXE, District Judge (after stating the facts). The art to which 
this patent belqngs is yery old. Hand planes were used by the Ro- 
mans before the Christian era. In, its essential features the plane of 
to-day is what it was 2,000 years ago. Such changes as hâve taken 
place were ma.de necessary by progress in other arts and the slow 
évolution of centuries. No fundamental invention ever has been or 
ever can be made in the hand plane. The improvements which hâve 
taken place hâve related to matters of détail and in most instances hâve 
required onjy the skill of the calHng. The patent in suit describes and 
claims such an improvement. The gist of the improvement relates to 
the location oi the circular enlargement, through which the holding 
screw passes, at the lower, instead of the upper, end of the longitudinal 
slot of the l>lafi,e iron., Prior to the Schade patent the large screw 
opening had usually been located at the upper end of the slot of the 
plane iron. : Schade simply reversed the old slot so that the enlarge- 
ment is at th'é' lower instead of the upper end. In every other respect 
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the plane iron, the cap iron and thç adjusting device are identical with 
those of prior strqctures. It is said that this change produces two new 
results : First. The absence of angular notches in the circular opening 
lessens the liability to crack and break the plane iron when subjected to 
the hardening and tempering process. Second. The absence of the 
large opening at the upper end of the slot enables the friction roller of 
the adjusting device to engage the sides of the slot to its extrême upper 
end, and' in this way the plane iron can be used until it is completely 
worn but. Assuming that the absence of angular notches prevents 
cracking, when the steel is tempered after the slot has been eut, as 
stated in the spécification, there can be no invention in making the 
end of the slot circular because Markee, Bailey and Baecker ail show 
slots with circular ends and no notches. The location of the enlarge- 
ment at the lower end of the slot permits the plane iron to be worn 
down doser than in most of the structures shown in the record, but 
it would seem thatîthe change is one that did not require anything 
more than the ingenuitj' of the skilled mechanic. The ideà of saving 
as much steel as possible was not liew with Schadé. That such econ- 
omy is désirable would appear to be obvions, but Baecker, in 1877, 
expressly recognizes its importance by referring to a bit which "may 
be sharperied until its length is so diminished that it can no longer 
be supported in the stock." Vairioûs methods 6f accomplishing this 
resuit naturally suggest themselves to the compétent workman. 
Smith, in 1878, describes a plane iron having the usual, slot and says, 
"A circular enlargement is sometimes made of the slot, B, near one 
or the other end; but this is not claimed hère as original." Smith 
also says that if the cirtiiilar enlargement is présent the arms of his 
thumbscrew pass through the slot; If the screw is removed in the 
Smith, or in the Schade, device, there is no necessity for the circular 
enlargement through which the large screw heàd passes. Although 
it is, perhaps, more convenient to hâve the screw remain in the cap, 
it is clear that by taking out the screw entirely, when it is desired to 
separate the cap and bit, a. Slot miglit be used which is uniform in width 
from top to bottom and in which thè adjusting device would operate to 
the extrerne upper end of the slot. Again, if the slot belong enough, 
the enlargèniént may be made at the upper end with sufficient space 
below it to ailow the adjusting roller to operate until the cutting blade 
is used up," indeed, severai of the slots in both complainant's and de- 
fendaiit's bits appear to be long enough tp perrnit this to be donc. 
Baecker shows a method.of producing the desired resuit by means 
of a bit having a slot open at its upper end, and Gage showa, still 
another. The Gage patent states, what the Court has endeavored 
to point out, that "other forms of lever connections may be érhployed 
with the cutter, or the adjustment rnay be made by means of latéral 
screws, or a screw may be employée!, extending downward and for- 
ward, to operate an eccentric in connection with the cutter. Many 
devices to efïect this latéral adjustment of the cutter plate will occur 
to those skilled in the art/' , Bailey and Nicht produced similar re- 
sults byio<:ating the enlargement in the lower end of a slot in the cap 
so as to allow the head of the screw to pass through it and rest on 
its upper surface. Schade shows one way of accomplishing a resuit 
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wtiich'iîyâs accomplished by otherg in sevefàl différent ways prior to 
his. ■patent. Schade's dévicé may be an improvement ûpon the prior 
dëfîcèfei' "fcililt, if so, it is ônly in degree. The problem is so simple 
land liîày be solved in so niany différent ways that invention cannot 
be predicaled of its solution in ohe particular way. The court is 
unablé té' tééist the concljision that SChade's achievement was only 
•what'itîî^t-be [cxpeçted ffOm a Clever mechariic, and that no new 
resùlt/siidi as is contempîated by the patent law, was attained thereby. 
Thé billis dismîssed. ■ 



BBEBHARDT V. HARELESS et al. 
(Circuit Court, W, D. Missouri. W. D. Mày 12, 1902.) 

."''.■:••' ',.„■•..■■ '■■■'' No.2,4T2./V, ■' • 

li ATErORIFBTB AT La.W — LlABILlirr FOR NEGLIflENCB — lUAPPEOPRIATB ACTION 
ÏOK ÇliB^CS OF CONTBACT. j 

A yefbàl contraet, ma^^ by agents or a corporation In Its behalf, to 
emplby plalntlff ëM;her sô loîi^ as thé agents; Should remain wlth the 
cottiipaùj'. ûr so long as til6 company i^bould continue In business, was 
not one/foj! such a deflnltè terni that attorneys employçd by plalntlff to 
enfcMjçe bis rlgbts thereunder aftpr hls dJscharge were guûty of négli- 
gence because liiey broùgjit an action, to recover wages, at the contract 
rate TO the tJme oic its coiirtaèncement, Instead of one to recover fuU 
damagesjfOpat& bireacBî ! - 

8. SAMK— Aé*ION FOK DAkAOÉS, 

PlalntlfC sfued to recowei idaujages alleged to bave been sustalned 
tbrough thé négligence ^f;d,^fendants as attorneys. The pétition alleged 
that jilàintia had a contract wlth a corppratlou for hls employment 
at élkiièd Hit'àgels durlig hi|s natural llfe; that on bis discharge he em- 
ployed defendantis to proséciite hls clalm -agalnst the company; that 

, through négligence or gross ignorance of the law they brôught an action 
to recover wages under the contract to that date, and reeovered, but 
that suçb.récovery operatéâ as a bar to any subséquent action, because 
the damages fbt breacb 6t thë contract Were Indivisible, and that a 
second suit btought by défendants fàlled for that rèason. PlaIntifC's 
testinjony ont the stand failedto support' hls allégation as to the con- 
tract. He stated thp,t certali?! i^gesits rep^esentlng the coirpôration agreed 

.,to employ bimso long aïs ijjey sïiould bè wlth the company, and again 
that they agreed that he Shbuld be èmployed so long as the company 

. #as In bUBÎnées. Neltber flld hls évidence sustaln the clalm that hls 
'second suit fàllëd because of the former recovery, but the record showed 
that It was dlsi»issed becaase of hls fftilUre to compiy, wlth an order 
jîeqplripg ibilœ to glve securlty (or cost:s.jafter he had been granted leave 
to ameriçl hls pétition. Ére0 that, asSunâlng that plaintltt stated hls case 
todefendanis iH aceordarieè with hls testimôny, they were not négligent 

■ iB prbceeding àsi they. did, and that plalntlff 's èvldéiwe as a whole 
^^p^Wed no gifouijd of recovery which justlfied the court In submittlng the 
case ^o the Jury. 

At Law. On motion for new trial. 

J. A. Smith;, for plaintiff. 

Scarritt, Grifiîth .& Jones, for défendants-, 

PHIUPS, District Judge. At the; trial bf this case to a jury the 
court directed a verdict for the défendants on the plairitîff's testimôny. 
The dnly question to be detemiined on this motion is as to whether 
that direction was correct, regardlèss of any reasons assigned by the 
court in passing upon the demurrer to the évidence. 
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The theory of the plaintiff's pétition is that he had a contract vvith 
the Missouri & Kansas Téléphone Company, through its agents and 
représentatives, in settlement of a claim for personal injury received 
by him while in the employ of the company ; the substance of which 
is that, in addition to the sum of $150, paid him on said settlement, 
for which he gave a receipt in fuU, there was the further considération 
that the company was thereafter to give him employment during his 
natural life at a compensation of $60 per month, and that he employed 
the défendants as his attorneys to compel by suit said company to 
keep said contract, alleging that it had discharged him without cause, 
and failed and refused to give him employment; that thereafter the 
défendants, as attorneys at law, brought suit upon such contract in 
a justice court for the recovery of one month's pay, then due him if 
the contract had been kept, and that he recovered judgment therein for 
said period, from which said judgment the défendant company ap- 
pealed to the circuit court of Jackson county, where the company dis- 
missed its appeal, leaving the judgment of the justice court in force, 
and which judgment the défendant company afterwards paid oflf and 
satisiîed; that during the pendency of said appeal the défendants, as 
his. attorneys, broùght another suit in the circuit court of Jackson 
county, Mo., on said contract against said company for the recovery of 
the monthly payments which had accrued between the time covered 
by the former suit and the institution of said second suit. To this 
last action the défendant company appeared and demurred on two 
stated grounds: First, that the pétition did not state facts sufhcient 
to constitute a cause of action ; and, second, because of the pendency 
of another suit between the same parties respecting the same cause of 
action. This demurrer was sustained, but whether the action of the 
court was based upon one or the other or upon both of the alleged 
grounds in the demurrer neither the record nor the évidence in this 
case discloses. Thereupon the plaintifif took leave to file an amended 
pétition, and, being a nonresident of the state, he was required, by 
order of the court, to give security for costs. By reason of his failure 
to givê such security, that suit was dismissed by the circuit court. 
Thereupon the connection of the défendants with the case ceased, 
and the plaintiff, upon the recommendation of one of the défendants' 
firm, employed another lawyer in the state of Kansas to institute an- 
other suit over there, with which proceeding the défendants had 
nothing to do. 

It is contended by plaintiff that he lost his right of action to recover 
any further sum from. the défendant téléphone company for the reason 
that the contract wâs indivisible, and that the cause of action thereon 
could not be split up, and that, when a recovery was had for the one 
month's pay, it was a bar to any further action; and that this re- 
sulted from the négligence and ignorance of the law on the part of 
the défendants. The pétition in this case specially pleads that this 
principle of law had been announced by the suprême court of the state 
in the case of Booge v. Railroad Co., 33 Mo, 212, 82 Am. Dec. 160. 
The facts in that case werethat thé défendant employed the plaintifif 
in March, 1858, as a runner or solicitor for freight and passengers 
from that finie until the close of navigation on the Missouri river at 
115 F.— 52 
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the/rprice of, $.i2Sirper çpoptbv payable, inpnthly ; that, the plaintiff 
^ntçred, »ppn -such sen'ÏGfijirand conti^u,çd therein until the Iptb day 
of Junes ^858, when tjie Refendant v^^i^dpgiwlly dischargçd him, and 
refusedit^oj permit himto perform sa^diçoritract, notwithstanding his 
wilîingness and readiness tp ido so. Thç pétition further alleged that 
navigation on said river did not close until December, 1858, and al- 
leged that there was due for his w;ages under said contract for the 
months ©f September, October, and Npvember, $375. The évidence 
disclosed thati the plaintifï had hitherto instituted in the same court an 
action against the défendant on said; contract for breach thereof, and 
obtaineifj.judgnîent therein for the sum of $250, for wages for the 
period bêstween the ist pf July and the ist of September, 1858. The 
court ;hel4 thatj the conti;act was a unit, and that the plaintifï might 
hâve recpviere^riin one suit for the whple term of his contract, and that, 
having eleçted ,to sue for the shorter terni, it was a bar to the second 
action. T^be^action in this case is based upon the theory that the plain- 
tifï hàd; à; contract withisaid téléphone company to pay, him at the 
rate pf $1^ per month during his lifetime, or as long as he was able 
and willing to work. The question to be decided hère is, what was the 
statementjmade by the plaintiff of his cause of action tp- the défendants 
at the tinje pf their employment asf çounsel, in order .to détermine 
whether or ijiot they were culpable of such negHgence and ignorance 
as to place upon them, as attorneys at l?cw, a liabilityfor mismanage- 
ment and ,misdirection of their client's case ? In other words, was the 
case pregejDitgd by, the plaintifï to his attorneys of such character as, to 
leave no reasonabie doubt in their minds, as intelligent lawyers, as 
to whethër.or not he had a contract that was to run during his life, 
or for othçr, -certain definîte period, tp bring his case within the rule 
of the daçisipin abqve mentioned ? À, référence to the plaintifï's testi- 
njony in this, case will show tbathe had no such contract with said 
company. After his alleged irjjury,, and; in settlement .thereof, the 
following instrument of writing was executed between the parties: 

■. ■ ;,.; "K^nsas City, Mo,, Noy. 3rd, 1894. 

"Missouri &,Kansas:Teleplïpne Co., to Charles Bberhardt and Wlfe, Dr. 
"1894. Karisas City, Mo. 

"Votiçher No. 8.^ "■'''■ * ■ •'■'"' ' ■ ' 

"In full ht aU elaims by us or eithér of • us, on acéount of damages or 
injury to the pprsonof jCSiaFles. Bberhardt, atlslng from the accidentai falling 
of a ladder pn.or about the.iath day of August, ,1892, at or netur the premises 
known as thé'baggàge rooin of the Union Depot Company In the clty of 
Kansas City, Missouri. Said laddejr having been borro.-vved and placéd in 
position by: saiâî Eberhatdt lo enàblè hîm to take down sblne old wire which 
in his judgjnent was necessary to be dO!né.;.......i..!..iwj;.j. $150 00 

"Examined.iy executive çommittee, and jjipprovi^ for $100.ÇO. 
''Correct. W. W. Smi.tii, ^liperinteri^ent! , , 
"Examlnfeâ à.nd fdund correct. W; H. Ballard, Auditor. 
"Approved. A.' Btirti/Genèral Manager. '' ■ 
i "Notice. The: person sfgMng this voùcher is notlfied to see that payment 
Is.recejved lîefofe orat the;tlffie,<»f slgning. If this voucher Is «Igned with- 
out'paymept ,it is done at; the, slg^xer's own rlsk, and the company will not 
be respon^ible' ïpr any çlàini for damages theî?eafter^ 

"Eeceivëd 6f thè Miàsoûri,& Kansas /téléphone Company, subject to the 
aboVe liotiCei $150.00 In fùll 6* the àbove àcCoùnt. 

"Charles Eberhardt. 
• j j M : , :: ;'Mrs. Màggie Eberhardt, His Wife. 

"Kansas City, Missouri, Nov. 12th, 1894." 
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Waiving the question raised by défendants' counsel as to whether 
this was of the character of such a receipt as that its terms could not 
be A'aried by showing an additional considération without a reformation 
of the instrument, the plaintifif's testimony is that in stating the addi- 
tional arrangement or considération to his counsel he talked with the 
agent of the company about paying his doctor's bill and for medicines, 
and that the agent told him he could not pay his doctor's bill, or pay 
out any money, without his signing a release, and that the agent 
agreed to pay his doctor's bill if he would give them a release; and 
that he told the agent that, as the company wanted a release, he would 
hâve to ask more than his doctor's bill; that he was a cripple, and 
probably would be so for life; that he had a family to support, and 
wanted employment ; and then the agent or agents said that "as long 
as they were with the company they would hâve a place for me. I 
told them that the way things looked at that time that Mr. Smith 
[who was the superintendent of the company] wouldn't be with the 
company much longer, and that as Mr. Burt had just come there, and 
he didn't know me, and didn't care much about me; and then he 
[evidently meaning Smith] said, as long as the Missouri & Kansas 
Téléphone Company is in business — doing business — that they would 
always hâve work for me to do, and a job that I could do, and that 
they would put me on inspecting, which was about the best job they 
had, and that they would put me on as soon as I was able to take it." 
Further on in his testimony, when speaking of his appeal to the agent 
of the company for employment, when the agent told him that he had 
nothing for him to do, he testified as foUows : "I told him that I 
wanted him to do as he had agreed ; that I was ready to go to work, 
and wanted him to keep his part of the contract. I told him that he 
told me that they would give me work as long as he was with the 
company." Then, further on, in speaking of his subséquent interview 
with said Burt, the plaintiff testified that "he said that they would 
give me work as long as they remained a company and were doing 
business." Further on he says, "I was to receive sixty dollars a 
month, inspecting, as long as the company was in business." The 
charter of said téléphone company, in évidence, shows that under the 
then existing franchise it would expire in 1902, and at the time of this 
alleged contract would hâve about 10 or 12 years to run. 

From the foregoing extracts from plaintilif's testimony he stated 
his contract in two différent ways. In the first place, he said that 
Smith and Burt said "that as long as they were with the company they 
would hâve a place for me." If that was the contract as he stated it 
to his counsel, it was not a contract for any defînite or fixed period of 
time, but was a contract continuing only so long as Smith and Burt 
were with the company. Their assurance, according to this statement, 
was simply that they would hâve a place for the plaintifï so long as 
they were with the company. As they were mère employés of the 
company, and there is nothing to show that they had a life estate, the 
presumption would be that they were subject to the incidents of a dis- 
charge from the service of the company, or were liable to quit its em- 
ployment at any time. This is evidenced by plaintiff's own statement 
"that> the way things looked at that time that Mr. Smith wouldn't be 
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with the Company raiich longer.", Such a contract was so dépendent 
and uncçrtain in its duration that assuredly no lawyer would conclude 
that a recovery cquld be had thereon based upon a life tenure in the 
plaintiff. Then, taking the other horn of the dilemma, based upon his 
own statement that they would give him employment so long as said 
Company was in business, it was a contract made with the then exist- 
ing Company, whose life depended upon the duration of its then 
charter. It had no claim to existence except as based upon its charter, 
which limited its life from its inception, in 1882, to 20 years. The 
cause of action alleged in the pétition is not based upon this theory, 
but upon the existence of the life of the plaintifï. And at the hearing 
the plaintiff introduced the tables, recognized by established Insurance 
companies, to show the probabilities of the length of his life, and upon 
that theory asks for judgment for $20,000. Aside, however, from the 
légal duration of the téléphone company's life, it was liable to go out 
of business at any time. Its business opérations might hâve proved 
unsuccessful , or undesirable, and its stockholders could hâve deter- 
mined at any time to wind up its afïairs and go out of business. His 
contract, therefore, with the company, dépendent upon -the time it was 
doing business^ was indefinite and uncertain. No court or jury would 
hâve been authorized to give him a judgment based upon the theory 
that the company would continue in business during the residue of its 
chartered life. Therefore his damages could not be legally measured 
respecting such future possibility or contingency. And the only safe 
course for his counsel to hâve taken in that aspect of the case was to 
sue for the monthly wages as they a:ccrued. Priest v. Deaver, 22 
Mo. App. 276. 

Plaintiff 's counsel undertook at the hearing to escape from the em- 
barrassment of this situation by offering tO show that perhaps in 1899, 
and after tliis suit was brought, that said téléphone company had, 
under authority: ûi. the statutes of the stàte :respecting business cor- 
porations, obtained an extension of its corporate life for a much longer 
period. The merè fact, however, that it was possible, under the gên- 
erai statutes oî the state, for the company at the expiration of its 
charteir to hâve that charter at some future date extended, could not 
enlarge the opération of the contract, which the plaintiff 's own testi- 
mony shows that he had, into a contract for the life of the plaintiff ; 
nor to cover the new life of the company, which did not exist at the 
time of the contract ; and it would be subject to the same incident 
above indicated of ; the right and possibility of the company to go out 
of business at apy time at the pleasure ofthe stockholders. Super- 
added to ail this, the claim set forth in the plaintiff's pétition, as the 
basis of his action, that the second suit brought by the défendants in 
the circuit court of Jackson county failed on the ground that the de- 
murrer presented therein was sustained on the ground of the pendency 
of the first suit in the justice court on appeal in the circuit court, 
where the défendants' attention was called to the ruling of the suprême 
court in said case of Booge v. Railroad Co., 33 Mo. 212, 82 Am. Dec. 
160, and that the défendants, then being advised in the premises, could 
hâve saved the défendants' further right of action by dismissing the 
first suit, is not sustained by the évidence. Neither the record nor 
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the évidence in the case shows that the state circuit court sustained the 
demurrer to the second pétition filed therein on the second ground 
n^entioned in the demurrer of the pendency of another action. It is 
incredible to infer that so learned and experienced a judge as Judge 
Henry, who presided over that court at the time, could hâve sustained 
the demurrer on the second ground alleged therein, as the suprême 
court had held in Arthur v. Rickards, 48 Alo. 298, that a demurrer 
based on the ground of the pendency of another suit between the 
same parties for the same cause of action does not He when such fact 
does not appear on the face of the pétition. And such has ever been 
the understanding of the profession in the state under the code 
practice. The only inference permissible, therefore, is that the de- 
murrer was sustained on the first ground, — that the pétition was de- 
fective in not sufficiently stating facts constituting a cause of action. 
And this conclusion is confirmed by the fact that leave was granted 
to the plaintifï to file an amended pétition. Neither was there one 
word of évidence before the court and jury on the hearing of this case 
that the ruling of the suprême court in said case of Booge v. Rail- 
road Co., or any other like ruling, was discussed or called to the atten- 
tion of the détendants at that hearing. And the évidence further is 
that the plaintifï's action in the circuit court was dismissed for the 
reason that he refused or failed to give security for costs, as required 
by the court. Who can say what the ruling of the circuit court, had 
that case proceeded to trial on its merits, would hâve been respecting 
the right of the plaintifï to maintain his second action? How can 
this court assume, or a jury be permitted to ascertain, that the circuit 
court would hâve directed a verdict for the défendant, or that under 
the court's instructions to the jury a verdict might not hâve been re- 
turned in favor of the plaintifï ? How could the court, by its instruc- 
tions, hâve authorized the jury to fînd in advance that from a verdict 
for plaintifï in said cause the défendant would hâve appealed; and if 
it had so appealed, what the décision of the suprême court would hâve 
been upon the mooted question of the divisibility of the contract? It 
does seem to me that a verdict for the plaintiff under such state of 
the case, based upon a contract running for the life of the plaintifï, 
would hâve been spéculative and conjectural, which no court should 
permit. Neither is it too much to say that under the statement of 
what the plaintifï's contract with the agents of the téléphone company 
was, as expressed by him on. the witness stand, his attorneys were well 
justifîed in the conclusion reached by them on the law of the case that 
it was conservative to sue for the wages already earned, and from time 
to time as they accrued. At ail events, the questions of law and prac- 
tice arising on the state of facts as declared by the plaintifï on the wit- 
ness stand were so debatable that it seems to me it would be an 
unreasonable and harsh rule for a court to say that an attorney should 
be liable to his clients for making a mistake respecting his remedy 
under such circumstances. It extends the rule establishing the liability 
of attorneys for négligence and ignorance beyond précèdent and sound 
reason. 
The motion for new trial is overruled. 
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LIEBIG'S BXTRAOT ÔF MEAT COi, Limited, v. WALKER et al. 
(Clrbliit Court, S. D. New York. April 4, 1902.) 

1. Unfaik ComSkTItion — Imitation op Name and Dress. 

Complalnaht, Liebig's E^^tract of Méat Company, Limited, manu- 
faetiired and sold in the màrket extract of méat, put up in two-ounce 

■ jars, having a wrapper and a neck label, and capped wlth a metallic 
capsule. The label had prlnted thereon the name of the goods, "Llebig's 
Extraet of Méat," Its own name as maker, and a fae simile signature 
of "J. V. LlebJg," In blue script, runnlng diagonally across the printed 
matter. t)efendant enteréd the market wlth an extract of méat put up 
in Jars of the same size and shape, haVlng a neck label and wrapper 
of substantially the sàme toaterial and appearance, printed in the 

. same colors. They eontained the name of the goods, "Llebig's Extraet 
of Beef," and the names "Lleblg Fluid Beef Company" and "Liebig 
Beef Company," both shown by the évidence to be fictitlous. Diagonally 
across the wrapper was the fac simile signature "J. ï. Walker," In blue 
script, closely imitating in ^ appearance the signature on complainant's 
wrappers; and other portions of the reading matter were also slmilar. 
■Beld, that the dress of defendant's goods was evldently Intended to 
decelve the public into buylng such goods as those of complainant, and 
constituted untair compétition, which entitled complainant to an injunc- 
tion restralning défendant from using the name "Llebig's Fluld Beef 
Company," or slmulating the name or labels of complainant in any 
manner which would deceive purchasers of ordinary Intelligence, using 
ordinary; care.i 

2. Tkade-Mabks-^Common-Law Rights— Liebig's Extract of Méat. 

Llebig's Extract of Méat Company, Limited, of London, bas no 
common-la* tràde-mark In the name "Liebig," as preflxed to the words 
"Extraet of ' Méat" simllar rights in the use of the name having been 
previously granted by Baron Lleblg to others; and such name has be- 
come a ^enerlc désignation of the article, when prepared by the Liebig 
process, which may be used by any manufacturer or vender. 

8. Samb— UnfaIr doMFKTrTiOiî— Gkounds for Relief. 

The Lleblg process of making extract of méat not being a trade secret, 
but free to be employed by ail, a court of equlty cannot enjoin a manu- 
facturer or dealer from designatlng hls product as "Liebig's," at suit 
of a rival dealer, on the ground that it is not in fact made by such 
process, and the désignation is therefore fraudulent; that belng a ques- 
tion which can only arlse between seller and purchaser. 

4. Same— Bffbot of Rbgistration — Name Which had Become Publici Juris. 
The reglstiratlon of the name "Llebig's Extract of Méat" as a trade- 
mark In the United States by a forelgn manufacturer could confer no 
exclusive right where the article was prevlously known and sold in thls 
eountry under such name as a generic désignation, and where, moreover, 
such manufacturer had no trade-mark rights in the name in its own 
eountry. 

In Equity. Suit for infringement of trade-mark and for unfair 
compétition. On final hearing. 

James X,. Steuart (Steuart & Steuart, of counsel), for complainant. 
Hubert A. Banning, for défendant J,i T. Walker. 

HAZEL,, District Judge. This suit, in its original form, was com- 
menced ag^inst J, T. Walker, trading under the name and style of J. T. 
Walker & Co., the H. M. Anthony Company, a corporation, Henry 

1 Unfair compétition in trade, seé notes tô' Scbeuer v. Muller, 20 C. C. A. 
1^; Lare v. Harper & Bros., 30 C. O. A. 376. 
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M. Anthony, and Charles F, Sullivan. Subsequently, pursuant to 
stipulation between counsel for complainant and counsel for ail de- 
fendants -except J. T. Walker, an order was made by Judge Coxe 
permitting a discontinuance as to the stipulating défendants. At the 
hearing a motion was made to amend the bill of complaint by striking 
eut the défendants against whom the suit was discontinued, and char- 
ging the défendant Walker with the acts complained of. The défend- 
ants are résidents of the state of New York, and in the original bill 
were charged with intent to injure the complainant by fraudulently 
diverting and securing to themselves the profits and émoluments con- 
nected with the sale of complainant's product, known and designated 
as "Liebig's Extract of Méat." It is further alleged in the bill that 
the manufacture and sale of this article by the défendants were car- 
ried out pursuant to a conspiracy with Libby, McNeill Si Libby, an 
Illinois corporation, not a party to this suit, to defraud the complain- 
ant. It was insisted on the argument that a discontinuance as to 
some of the défendants required a dismissal of the bill against ail 
défendants on the ground that the interests of the défendants are 
inséparable. I am quite well satisfied that a decree can be made 
without affecting the rights of any absent parties. The défendants 
against whom the suit was discontinued are not indispensable ; hence 
their absence is not fatal. The bill cannot be considered in any sensé 
as a new bill, and the amendment is therefore allowed. 

The gist of the amended bill charges that the défendant Walker 
has sold and continues to sell extract of méat manufactured by Libby, 
McNeill & Libby, contained in similar jars, labeled and inscribed in 
substantial resemblance to jars, wrappers, and labels used by com- 
plainant in the sale of its extract of méat. Complainant's wrapper 
has printed thereon the name of the goods, "Liebig's Extract of 
Méat," name of maker, "Liebig's Extract of Méat Co., Limited," 
and a fac simile trade-mark signature of "J. v. Liebig," in blue, run- 
ning diagonally across the printed matter on the wrapper. The jar 
contains two ounces of méat extract, and is corked and capped with 
métal capsule, on which appear the words "Liebig's Extract of Méat 
Co., Limited, London." : It has printed upon a narrow label wrapped 
around the upper part of the jar the words, "Examined and Approved 
by the Director of the Scientific Department and Control. Dr. M. 
von Pettenkofer and Dr. Cari von Voit Delegate." The printed 
matter upon the neck label is in black on white paper, and upon the 
wrapper in red and black. It has printed thereon, in addition to the 
words already stated, the words, "Extractum carnis Liebig." The de- 
fendant's jar is of the same size and shape as that of complainant. 
The neck label and wrapper is of substantially the same material and 
appearance. Upon the neck labçl are printed in black letters the 
words, "Examined and Approved by the Director of the Scientific 
Department of the Liebig Fluid Beef Company"; and upon the wrap- 
per are printed the words, in red and bladc letters, "Liebig's Extract 
of Beef, Dépôts, New York, Chicago, Prepared by Liebig Beef Co. 
(Extractum carnis Liebig)." And diagonally across the printed mat- 
ter on the wrapper appears the script signature in blue, "J. T. Walker," 
in close imitation of "J. v. Liebig." The jars, neck label, wrapper, 
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and the printed matter thereon, used by both parties, quîte closely 
confdrm.'lTaking thèse facts into considération, together with the 
similarityijof thei products of both parties, trnfair compétition is charged 
by the cotoplainant. The proofs satisfactorily show that "Liebig's 
Fluid Beef Company" was and is a -fictitious concern. The wrappers 
used by the défendant havirig printed thereon "Liebig's Fluid Beef 
Company," either with or without the signature of "J. T. Walker" 
across the face of the printed matter, are clearly imitations of the 
complainant's wrapper. The signature of the défendant impresse d 
upon the wrapper in Mue, whenever used, is imitative of the blue 
fac similë script signature used by' tlie complainant. The défendant, 
therefore, must be enjoined from Using on his goods a wrapper and 
neck label having printed thereon the words "Liebig's Fluid Beef 
ComjKifciy," aâ shown by the proofs, and which in color and gênerai 
appearance clearly simulate that of the complainant, and are calcu- 
lated tO'deceive the public. The défendant, by using a neck label 
and wrapper containing words from which it may be inferred that 
its prodtict is that of complainant's make, manifests its indubitable pur- 
pose to deceive thé public and palm ofiE the defendant's extract as 
that manufactured by complainant. A similar suit to the one at bar, 
brought by «omplainant against Libby, McNeill & Libby and others, 
of ChicagOy 111., was tried in the Seventh circuit. The complainant 
there maintained, as hère, that the défendant, by the use of the word 
"Liebig" asiapplied to the use of his product, infringed complainant's 
common4àw trade-mark right in the nomenclature of Liebig, as pre- 
fixed to the words "Extract of Méat." Liebig's Extract of Méat Co. 
V. Libby, McNeill & Libby (G. C.) 103 Fed. 87. This claim was 
determined' adversely to complainant. In the Chicago case, complain- 
ant's righi or title tb the word "Liebig" was directly involved. A 
common^law trade-mark right to the name of "Liebig" was insisted 
on.. Judge Seaman, in an exhaustive and well-considered opinion, 
found that tbere was no évidence showing dévolution of title from 
the Royal Pharmacy, from which complainant claims title in the use 
of the name^ -Xiebig" in connectioil with "Extract of Méat"; that 
the grant of such right by Baron Liebig to the complainant, April 12, 
1866, was clearly ; insufficiertt to establishstich right, in view of prior 
agreetnents and use of the name and formula in the manufacture of 
extract of méat by the Royal Pharmacy. Référence is made by Judge 
Seàman to EngKBh and Continental décisions on the right of com- 
plainant tO maîntain an exclusive trade-mark right in the désignation. 
He held that the designatioh and its ëiquivalent were common prop- 
érty ; that it has many years since become the commercial name of 
the âtticle, and therefore the défendant in that case had a right to 
its use. tte held the defeiidânt, however, guilty of unfair compéti- 
tion, aiid enjointd it from simulation of the label and name of com- 
plâihlant. By order subsequently entered, the court directed that "the 
défendant, Libby, McNeifl & Libby, be perpetually restrained and 
enjoined frôm Usiiig the word 'Liebig' in association with the word 
'Company/ in any form or ' combination of words, to indicate the 
maker, distributer, or vendèr of its extract of méat, and from using 
such words associated together in any manner whatsoever which 
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coiild Icad purchasers of its extract of méat to believe that it ema- 
nated from complainant, and was the complainant's extract ofmeat, 
which is always associated with the complainant's corporate title of 
'Liebig's Extract of Méat Company, Limited.' " The use of the ex- 
ternal wrapper marked "Liebig Fluid Beef Company," either with 
or without the signature diagonally across the face of the printed 
matter thereon in fac simile of the script signature, which would be 
a colorable imitation of the blue fac simile script signature of the 
complainant company, was also enjoined, as well as the use of the 
wrapper for the sale of extract of méat, which would be a colorable 
imitation of complainant's. Judge Seaman followed the case of Singer 
Mfg. Co. V. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. 
Ed. 118, afïirming the rule there stated, and held that, as the manu- 
facture of beef extract in accordance with the Liebig formula is equal- 
ly open to the défendants under that name, they may so designate 
the méat extract manufactured by them. His opinion then quotes the 
foUowing from the Singer Mfg. Co. Case, supra: 

"SubjGct, however, to the condition that the name must be so used as 
not to deprive others of their rights, or to deceive the publie, and therefore 
that the name must be aceompanied with such indication that the thins 
manufactured is tlie wprk of the one making it as will unmlstakably in- 
form the public of that fact." 

The défendant, therefore, in the sale of his extract of méat, is re- 
quired to oflfer his product in such a manner as not to lead an in- 
tending purchaser of ordinary intelligence, using ordinary carç:, into 
the mistaken belief that he was purchasing an article manufactured 
by another. 

Défendant stoutly maintains that the détermination of the court in 
Liebig's Extract of Méat Co. v. Libby, McNeill & Libby, supra, is 
res adjudicata on ail questions involved in this suit. I do not think 
so. The défendant hère was not a défendant in the Illinois case, and 
the goods as they were offered to the public were of différent appear- 
ance. The wrapper has printed upon it the words "Liebig Beef 
Company," and "Liebig Fluid Beef Company," and has printed in 
blue diagonally across it a script signature in close imitation of the 
fac simile signature of "J. v. Liebig." This fac simile signature did 
not appear upon defendant's wrappers in the Chicago case. More- 
over, Judge Seaman held that the évidence in that case showing 
Libby, McNeill & Libby's connection with the Walker signature in 
imitation of the signature of "J. v. Liebig" was insufficient to over- 
come the testimony on the part of the défendants by which their par- 
tidpation in the use of such a wrapper was denied, and especially 
as Walker and other witnesses gave testimony that Walker's produc- 
tion in New York of "Liebig's Extract of Méat" was independent 
of défendant Libby, McNeill & Libby. In view of thèse facts, the 
Libby Case cannot be held to be res adjudicata. White v. Chase, 
128 Mass. 158. I concur in the opinion of Judge Seaman that the 
word "Liebig," prefixed to "Extract of Méat," or in connection with 
the sale of méat, has long since ceased to signify the origin of its 
manufacture, and has become a generic description of the article sold 
by complainant under that désignation. The language employed by 
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Judge Wallaée îïi'his ditesenting opinion in Rahtjen's American Com- 
position Co. V. Hôlzàpfel's Composition Co.,, 41 C. C. A. 334, ici 
Fed; 263, aptty applies. He says::- 

"So long as Rahtjen and hls associâtes and successors ta business en- 
joyèd a motoopôïy^of the mannfàctTire 6( tbé article, thé name not only iden- 
tified the charaiBtèrialjicsoîtljç, article, t^ut aïso denoted the source of manu- 
facture; but; Vhen tiie monopoly céasëd, and the article passed into the 
domàlh of public property, the name whlCli had been Its generic désignation 
alàb pâssed. Thelr monopolj' bas ceasêd to exlst in thls country, as well 
as abroad, and the property in the name cah no more smrviye hère than it 
caft abroad." : i 

This view hai been sustâined by the sapreme court décision in this 
case in revièw, and whith will be fcbnsidered later. 

The question whether ctHnplainant has ever had an exclusive right 
to the designatioft "Liebig's Extract of Méat" has aiso receiv«d un- 
usual considération in the Courts of England. Méat Co. v. Hanbury, 
17 Law T. (N. S.>298; Skme v. Andérson, 55 Law T. (N. S.) 206; 
same in house of lords décision in 1885. I deem it, therefore, en- 
tirely unnecessary, to again review the facts upon, which are based 
those' décisions holding adversely to complainant's claim of the exclu- 
sive right to the use of the name "Liebig" in connection with the 
manufacture and sale of extraCt of méat. Complainant insists, how- 
ever, that, as the défendant has given no proof of the truthfulness of 
the assertion prihtèd upon hià îàbèl that- his goods are manufactured 
according to the formula of BârOri Liebig, complainant is injured, 
a:hd that thîs court, in the. absence ùi s.ûch proof, should enjoin an 
apparent déception ùpon thè publie; that the United States trade- 
mark rights of the complainant are independent of trade-mark rights 
obtàined in other Countries, and, although the words "I/iebig's Ex- 
tract of Méat*' may be generic, stîll the sale of such méat extract 
by défendant deceivëd the pttblic, and is ià: fraud upon the complainant, 
if a secondary meaning of thèse wôfds bè shown in the United States. 
To supplétnè'É:' the first proposition advanced, complainant argues 
that its proof establishésthât its éxtract of méat is manufactured ac- 
cording to thé formula of Baron Liebig, and that, in the absence of 
proof on the part of thé défendant that he employs the process of 
Baron Liebig, this 'court', iti the exercise of its équitable power, should 
enjoin thé usé of the words "Liébig's Extract of Beef" on defeitdant's 
labels. A sUffiCient ansvvér to this contention is that Baron von 
Liebig never regârded hîs formula as â tradé secret. The record is 
replète with proof that the process of'manufacturing extract of méat 
acéOrdihg to hië formula was made public many years since. The 
public is presumed to be acquainted with the process. As it is no 
longer a Secret prôcèss, a purchaser of "Liébig's Extract of Méat," 
using ordînàry care in sélection of the article purchased, cannot be 
frâùdulently inducéd to acCept a différent product. Obviously, if a 
purchaser, bélieving that jars purchased by him contain "Liébig's 
Elxtract of Méat," should discover that such jars contain some other 
commodity, and that a fraud has been practiced upon him, he has his 
remèdy for damages at lâw. It would, however, be extending the 
power of a court of equity beyond its proper sphère to hold that a 
rival dealer in â commodity may successfully apply to that court to 
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enjoin and restrain the manufacture and sale of a product or article 
that any one may manufacture and sell, even though a sale of the 
article is fraudulent. The case of City of Carlsbad v. Kutnow, i8 
C. C. A. 24, 71 Fed. 168, cited by counsel, is distinguishable from 
the case at bar. There the city of Garlsbad gave a contract for a 
term of ï5 years, by which it conveyed the sole and exclusive right 
to sell the products of Carlsbad Springs, including salts in crystallized 
and powder form. The complainant' gave by contract to Eisner & 
Mendelson Company the sole and exclusive right to sell said product 
in the United States. The court held that as the city of Carlsbad 
had not used the name upon any but generic salts derived from the 
spring waters, and there being no évidence that it authorized or ac- 
quiesced in such use by any other person, it was infringement to sell 
articles of salts in no way derived from the Carlsbad waters under 
the name of "Improved Effervescent Carlsbad Powder." In the case 
at bar the primary question, as we hâve seen, is decided against the 
complainant. No sole and exclusive right to the formula is found. 
In Hiram Walker & Sons v. Mikolas (C. C.) 79 Fed. 955, it was ad- 
mitted that the whisky bottled and sold by défendants as "Canadian 
Rye Whisky" is not made in Canada. The statement on the labels 
that the whisky was distilled and bottled by H. S. Ramsey & Sons, 
of London, Ontario, was admittedly untrue, and no such firm was in 
existence. In Buckland v. Rice, 40 Ohio St. 526, it was shown by 
the complainant that "Trommer's Extract of Malt" was not made by 
Trommer's formula, but by a formula of one Gessner. In none of 
thèse cases had the article sold become common property. 

The trade-mark of complainant was registered in England, October 
25, 1876, and in the United States, June 30, 1885. The contention 
that a secondary meaning of the words "Liebig's Extract of Méat" 
arises in the United States because of independent right conferred by 
the trade-mark is untenable. The suprême court of the United 
States, in Holzapfel's Composition Co. v. Rahtjen's American Com- 
position Co, (decided Oct. 21, 1901) 22 Sup. Ct. 6, is décisive of this 
contention. In, that case the trade-mark "Rahtjen's Composition, 
Holzapfel's Manufacture/' was registered after the défendant company 
had commenced the manufacture of paint, and had sent the same to 
the United States under that description, and as early as in 1884. 
The court said: 

"The United States registered trade-marli could not, ttierefore, interfère 
witiU the prior, but not exclusive, right of the défendant to the use of thèse 
■words." 

The doctrine of the Rahtjen Case would seem to apply to the case 
at bar, where the generic appellation was known in this country long 
prior to registration of the trade-mark. In the Rahtjen Case the su- 
prême court further said: 

"In the manufactute and sale of the article, of course, no deceit -would be 
toléra ted; and the article dçscribed as 'Rahtjen's Composition' -would, when 
ujanufactured by défendant, hâve to be plainly descrlbed as its manufacture." 

It follôws, therefore, from the foregoing, that the défendant Walk- 
er has the right to designate his product by the name "Liebig's Ex- 
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tract of Beef," for such it must be assumed to be. But in doing so 
he must use clear and unmistakable words which will identify his own 
produGt as such, and net that of "Liebig'S' Extract of Méat Company, 
Limited, London." The language of Judge Seaman in the Chicago 
case, déclarative of complainant's right to injunction, aptly applies : 

-^'The eomplalnants are entitled to a decree for the protection of tbeir 
good wîll, enjoinlng the défendants from such simulation of the label and 
name pf the eomplalnants. The Injunction wUl apply to each of the forœs of 
outer wrapper above indlcated, but ■wiïl not extend to jars or pots In use, 
nor to the neck labeld, Inner labels, or certlflcate, as nelther of thèse is 
deenied objectiohable, wlthin the ruie and to the extènt demanded for such 
protection." 

The record, which is a voluminous one,clearly shows that the ob- 
jectivé purpose of the cOmplaina,nt wâs to establish an exclusive right 
to thé words "Liebig's Extract bf Méat." The défendant is a dealer 
in méat extracts, and purchases his commodity from Libby, McNeill 
& Libby, who were invojved in the Chicago suit, and by whom an ac- 
counting was directed by the court. The damages which the com- 
plainant claims to, hâve sustainèd are due to the use of the generic 
name of the méat extract, as wéll as to unfair compétition. As much 
difficulty would be experienced in proving any damages, — indeed, it 
is doubtful whether any damages could be recovered, — no accounting 
is directed. Little v. Kellam (Ç. C.) loo Fed. 353; Hires Co. v. 
Consumers' Co., 41 C. Ç. A. 71, lOO Fed. 813. By far the greatest 
amount of money has been exp€nded in taking proof on the main ques- 
tion involved. The charge of unfair compétition is merely supple- 
mentary. Considérable testimony was tàken both abroad and in the 
United States. English and Continental décisions, writings and lec- 
tures by Bafon von Liebig and others, are printed in the record. No 
reason exists IX'hy Walker should contribute to the payment of a record 
which appearf not to hâve been riecessary to substantiate a violation of 
a United State? régistered trade-mark, or an act of unfair compétition. 
The complaînânt is awârded costs, but, in Computing the same, only 
such costs and disbursemerits are allowed, to be taxed by the clerk, 
as relate to unfair cornpetition by défendant Walker. , A decree in 
accordance with the foregoing opinion may be entered. 



NORDLINGEJB v. UNITED STATES. 
(Circuit Court, S. D. New York. May 9, 1902.) 

1. GnsTOMs DuTiEs— Construction dp Statdtes— Commkkcial Désignation. 
The commercial désignation of an article, when clearly established, 

- and shown to hâve been deflnite, uniform, and gênerai, wlU control, In 
the construction of a tarife statute.i 

8. Same — Evidence of CoMMBBCiAii Désignation. 

While commercial désignation for the purpose of tarifC classification 
Is that knbwn and used by importers and large dealers, and not that 
of the retàil trade, a retail dealer Isnot for that reason Incompétent to 
testif'y updn the subject, but the welght to be glven to the testimony 
of any wltnies? dépends upon his Intelligence and knowledge of the 

1 See Customs Dutiès, vol. 15, Cent. Dig. § 14. 
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.stibject, and a retail dealer may, from the magnitude of hîs business 
and purchases, be better qualifled to testify than some importers. 

8. Same— Classification— Lbghorn Citron. 

Leghorn citron, whicli lias always beau imported in substantlally the 
same form and condition, bas been commercially designated and clas- 
sified by importers and Wholesale dealers since prier to the tarlff act 
of 1883 as a dried fruit, and is properly classifled under paragraph 704 
of that act (22 Stat. 519), placing in the free llst "fruits, green, ripe, or 
dried, not specially enumerated or provided for In this act," and not 
under paragraph 302 (page 504) as a "comflt, sweetmeat or fruit pre- 
served in sugar." 

Appeal from a décision of the board of gênerai appraisers afïirm- 
ing the action of the collecter in assessing duty on certain imported 
merchandise. 

Albert Comstock, for importer. 

D. Frank Lloyd, Asst. U. S. Atty., for the United States. 

COXE, District Judge. The merchandise involved is known as 
"Leghorn citron" and was imported in 1890 while the tarifif act of 
1883 (22 Stat. 488) was in force. The coUector assessed duty under 
one of the paragraphs of "Schedule G — Provisions," which is as fol- 
lows: 

"Comflts, sweetmeats, or fruits preserved in sugar, spirits, sirup, or 
molasses, not otherwise specifled or proTided for in thls act, and jellies of 
ail kinds, thirty-flve per eentum ad valorem." 22 Stat. 504. 

The importer insists that it should hâve been admitted free of duty 
as a "dried fruit," under a paragraph of the free list of the same act, 
which is in the following words : 

"Fruits, green, ripe, or dried, not specially enumerated or provided for 
in thls act" 22 Stat. 519. 

Although the paragraphs in the act of 1883 are not numbered coun- 
sel agrée that the paragraphs in question are, respectively, 302 and 
704. The question, then, is — should the citron in controversy hâve 
been classified under paragraph 302 as fruit preserved in sugar or 
under paragraph 704 as a dried fruit? Or to state the issue still 
more concisely, has the importer proved by a prépondérance of testi- 
mony that the imported citron was dried fruit ? 

Conceding the gênerai proposition that Leghorn citron as im- 
ported in 1890 was preserved fruit, the importer contends that it was 
known commercially as "dried fruit" at and prior to March 3, 1883, 
the date of the passage of the act. Almost the entire proof has been 
taken in this court so that the question is an original one to be de- 
termined by a fair prépondérance of testimony. As the board did 
not hâve the question before them upon the présent record, or, in 
fact, upon any testimony, sufficient to establish a trade meaning, the 
usual rules relating to appeals from the décision of the board on 
questions of fact hâve no application hère. There can be no doubt 
that the commercial désignation of an article, when clearly estab- 
lished, is to be considered in préférence to its ordinary désignation, 
and fixes its status for tariff purposes. Such désignation is the resuit 
of established usage in commerce and trade and must be "definite. 
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ttniform atid "'gênerai, and not partial, locail or personal." Arthur v. 
Lahey, 96 tJ:S. 112, 24 L. Ed. 766; Maddock v. Magone, 152 U. 
S, 368, i4,Swp. Çt. 588, 38 L. :Ed. 482; Patton v. U. S., 159 U. S. 
500, 506, içè'Sup, Çt. 89, 40 X. Ed. 233; Rpbei-tsqn v. Salomon, 130 
U. S. 412,9 Supiî Ct. 559, 32 L. Ed. 995 î Tbplitz Y.,Hedden, 146 U. 
S. 252; ig'Sup. Ct.70, 36 L. Ed. 961. 

Commercial ;d|^signation, for purposès of tariff classification, can 
only bc estàbljL|iièd" by proof showing how the article in question is 
known in the langûage of trade and commerce. Where do the im- 
portera and large dealers place it? How do they classify it? By 
what namé is it bdught and sold by them ? It is manifest that the 
langtiage of'fhé rètail trade is insufificient to establish commercial 
désignation, but the court is unable to accède to the proposition, so 
often argued in thèse cases, that a retail dealer is incompétent to tes- 
tify upon the, subject at ail. The court dpes not so understand the 
law. The weight to be given to the testimony of a witness dépends 
upon his knowledge of the subject in hand and a retail dealer who 
does business upoii a gigantic scale, bringing him daily in touch with 
importers and jobbers, is certainly better qualîfîed to throw Hght upon 
a commercial questipn than a wholesale, dealer or importer who con- 
ducts a petty and insignificant business. In other words, it is the in- 
telligence and, knowledge of a witness which détermines the weight 
to be given to hig, testimony ànd npt his vocation. On the other 
hand, it is entirely : clear that an importer, or wholesale dealer will, 
in the nature, ofthin^s, be much more likely than the retailer to pos- 
se'ss thé knowledge ■v(?hich enabïes him to speak ek cathedra upon a 
question bf (iorhinercial désignation. The évidence bearing upon this 
question was read at the argument and the more important parts hâve 
since been re^lèxàïriihed with the fesult that the court is of the opin- 
ion that the prépondérance of testimony is with the importer. 

Gomparing thfijgroup of withesses called by the importer with those 
called by the govemment it is thought that the former by reason of 
theii^ large business ; transactions and extensive knowledge were bet- 
ter qualified than the latter; to speak upon questions relating to the 
trade and commerce of the'country. It is true that many of the im- 
porter's witnesses are directly interested in the resuit of this Utiga- 
tion, but on the other hand their testimony is strongly corroborated 
by a large number of publications addressed to the wholesale trade 
in dififerent sections of the oountry f rom which it appears that IvCghorn 
citron has uniîormly and for many years béen classed as a dried fruit. 
Thèse publications were issued since thé date of the açt, but were 
made compétent ; by the undisputed testimony that the classification 
began years prior to the act and has continued unchanged to the 
présent day. The finding that citron is, and was at the date of the 
act of 1883, known commercially as a dried fruit is in conformity 
with the décision of this court in Nofdlinger v. U. S., 69 Fed. 92, 
and, lalthough a large volume ôf additional testimony has been taken, 
preeisely thé.jsame issue is presented. But it is argued that even 
though the court shouid find that citron was known commercially as 
a "dried fruit" it is more specifically provided for as a "fruit preserved 
in sugar or sirup." In other words, it is contended that paragraph 
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302 provides a duty ùpon a dried fruit if that dried fruit is preserved 
in sugar. The questiopi thus presented is an interesting one and 
much may be said upon both sides, but it is thought that the argu- 
ment of the district attorney, although able and ingénions, fails to 
give sufficient si'gnificance to the commercial désignation, which, for 
the sake of argument, must be assumed as established, and proceeds 
upon the theory that Leghorn citron is in fact a dried fruit and is 
also in fact a fruit preserved in sugar and that as between the two 
descriptions the latter, namely, "preserved in sugar" is the more 
spécifie, The trade name when ascertained fixes the character of 
citron for tarifï purposes. Being known to commerce as a dried 
fruit it would seem that congress must hâve intended to include it 
under that term notwithstanding that it was also a preserved fruit 
in fact, but not so known commercially. Although preserved fruit, 
Leghorn citron was known to the wholesale trade as dried fruit and 
was bought and sold under that name. Can the fact that sugar was 
used in the preserving process take it out of the commercial cate- 
gory ? It is thought not. Take for illustration a typical dried fruit, 
raisins for instance; it certainly would not alter the tariff classifica- 
tion of raisins to show that sugar was used in the drying or pre- 
■ serving process. Indeed, the proof shows that well known members 
of the dried fruit group are subjected to a preserving process in which 
sugar, spirits and sirup are employed. There never has been any 
doubt as to the citron imported. It came from the Mediterranean 
and was known as Leghorn citron because this was the largest point 
of export. It always was imported in substantially the same condi- 
tion. It never came to this country with the original sirup of prés- 
ervation still remaining. It never came in bottles or casks in liquid of 
any kind. Neither was it imported after being subjected to the beat 
of the sun as the sole drying process. Although the précise method 
by which Leghorn citron was prepared was not known in this country 
until récent years the process was always the same and so was the 
product. Trade and commerce had to deal with one variety only and 
it was this article, always the same in origin, method of préparation 
and appearànce, that the wholesale mèrchants and importers of the 
country chose to designate as a dried fruit and which they neces- 
sarily excluded from the category of preserved fruits. AU this is 
made clear by the testimony offered by the importer. The testimony 
of Mr. Gordon may be taken as illustrating the distinctions suggested 
He says: 

"My firm is Gordon & Dllworth. My business Is dried fruits, gênerai pre- 
served fruits, iellies, jams, and table delicaeies generaliy. At and prior to 
1883 I personaliy dealt in tlie Leghorn. citron in controversy in tliis case: 
botli buying it and selling it. I always bought and recognized it as dried 
fruit. 1 hâve bought Leghorn citron in the wholesale markets of tliis country 
for at least fifteen years prier to 1883. The Word 'sweetmeat' is a gênerai 
term and includes preserved fruits, jellies, Jams, glacéd fruits, any compound 
préparation of fruits, and would be limlted in its application to those thlngs 
preserved with sugar; while the term preserved fruits had, certainly by 
1883 and for many years prior to that, to the trade and consuming public, 
narrowed îtself down, that when mentioned without any other explanation 
always meant fruits preserved in sugar, or sugar sirup, and the original 
sirup remained with the fruit without séparation. Ever since the foundation 
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of the honse o£ Gordon,* pilworth, just flfty years ago thls year, they 
hâve put up préservefl citron, and presèrved eJtron has béen manufactured 
universally througlj the country both i)y bnshiess hoùSes and by priva te 
familles and always hàs ineant what I hâve Indlcated preserved fruits to 
mean, namely, the fruit put- ;iiîi with the original sugar or sîrup of préserva- 
tion without séparation. It Tvas, intended for Immedlt^te copsumption, for 
eating. The main u$e of Leghorn citron is for riilncing and uslng in the 
manufacture of plnm puddings, mlticemeats, cakes, and other composite 
culinary concoctions. It lé ttlso purëhased by Confectioners who use it in 
composition in making candies. It is aiso eut into small pièces, put througli 
spécial processès, and then sold In Its prepared state as a part of the gênerai 
stock of a eandy merchant. ,,It undergoes a préparation, generally steeping 
in sirup and glacé, or somettiing of thaf klnd. Bvery dealer has a dlfCerent 
way of doing things. My house manufactured an extenslve line of thèse 
proiductà ' lor cdnsumptlon of the class I hâve described. The preserved 
citron in bottles and sirup aad the mlncemeat and plumpvidding containing 
citron, tbose are largely œade by our house which Is the pldest house in the 
country," 

Anothér witness, Mr. Dudiey, who was called for the government, 
testified as follows : 

"Q. What are the principal articles knbwn in the trade as dried fruits? 
A. Prunes, raisins, eurrants, prunelles, citron. Q. And citron? A. Yes, sir. 
Q, Well, you hâve named ctoon for what reason as a dried fruit? A. Be- 
oause I think It Is generally understood In trade as a dried fruit. Q. How is . 
it rega;fdi!d commercially? A. Comméreially it is a dried fniit." 

Mr. Hoffman, another government witness, while not personally 
in accord with the commercial désignation, testified as follows: 

"Q. Wai citron commerolally knowri as à dried fruit at and prior to the 
year 1883Î A. Yes. Q. It was known as a dried fruit? A. It was known 
then as well as now as a dried fruit, If you take it that way. Q. Was it 
known commerclalïy as a dried fruit? A. No more then than it is now. Q. 
It is known iiow as a dried fruit cOintnerelally? A. Yes, it is; you couldn't 
put it undèr any other headlhg.'' 

To quota further frqm the voluminous record would unnecessarily 
prolong this opinion; sufficient already appears to make it clear how 
Leghorn citron, was regarded in trade and commerce. The weight 
of évidence is to the efïect that it was recognized as a dried fruit and 
that paragjaph 302 was considered as having référence to a distinct 
group of fruits in no way liable, in the nomenclature of commerce, 
to be confused with the other well-known group covered by para- 
graph 704. If the importer's contention be correct that citron was 
known comméreially as a dried fruit then it is as much within the 
provisions of paragraph 704 as if it were mentioned there eo nomine. 
Let it bç assumed, in order to test the correctness of the govern- 
ment's contention, that this was the fact, that paragraph 704, instead 
of being couched in gênerai terms, mentions the dried fruits by name, 
as "dried figs, dates, citron," etc. We then would hâve "dried citron" 
opposed to "fruits preserved in sugar" and there can be no question 
that the former is the more spécifie description of Leghorn citron, 
especially wben it, appears that this was the only kind, of citron im- 
ported and the lawmakers could hâve had no other kind in mind. 
It will bé noted that several members of the dried fruit group are 
specially provided for in Schedule G, namely, figs, raisins, dates and 
prunes. In Cadwalader v. Zeh, 151 U. S. 171, 14 Sup. Ct. 288, 38 
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L. Ed. 115, the court, at page 178, 151 U. S., and page 291, 14 Sup. 
Ct., 38 Lf. Ed. IIS, says: 

"If tfie whole testlmony in the case enabled the jury to détermine whether 
the articles in question were commercially known as toys, thelr commercial 
désignation by those carrylng on the business of dealing In them was a 
saf er test, and more in accord wlth the apparent Sntent of congress, and 
with the rule of construction judiclally established in similar cases, than 
to leave the question, whetlier 'toys' or 'earthen>vare' was the fltter name 
for thèse articles, to be decided by the opinion of jurors based upon their 
Personal knowledge or expérience." 

In Robertson v. Salomon, supra, the court says : 

"The commercial désignation, as we hâve frequently decided, Is the flrst 
and most important désignation to be ascertained in settling the meaning 
and application of the tarifif laws. But if the commercial désignation, falls 
to give an article Its proper place In the classiflcatlons of the law, then 
resort must necessarily be had to the common désignation." 

In the Tea Case, 9 Wheat. 430, 6 L. Ed. 128, it appeared that al- 
though there existed a simple and distinct tea known as "Bohea," the 
name, in a commercial sensé, had been used to designate a compound 
made up in China of various kinds of the lowest priced black teas. 
It was held that if the tea in question was bought and sold under 
the name "Bohea" its place was fixed thereby for tarifï classification. 
Applying the law to the facts hère it is thought that the prépondér- 
ance of testimony is to the efïect that the citron in controversy was 
known commercially as a dried fruit and that paragraph 704 more 
aptly describes citron in the crude condition in which it was brought 
to this country than paragraph 302, which relates to fruits advanced 
from the crude state by a comparatively elaborate and expensive 
method of préservation. The case présents one of the most puzzling 
controversies arising in tariff law which the court has had to con- 
sider for many years. The protean character of the article in ques- 
tion growing out of the fact that sea water, boiling water, sugar and 
beat are ail employed in drying and preparing it for market, the 
disagreement upon the question of commercial désignation and the 
conflicting results in prior litigations, ail combine to surround the 
issue with embarrassments and perplexities. Nevertheless the courte 
after somewhat extended examination and reflection, is convinced that 
the contention of the importer is correct. 

The décision of the board, in so far as it relates to citron, is re- 
versed and in ail other respects it is afifirmed. 



HALB V. TÏLER et al. (three cases). 

(Circuit Court, D. Massachusetts. May 6, 1902.) 

Nos. 1,555-1,557. 

1. Fkdekai, Courts— Equity Jurisdiction — Effect dp State Statutks. 

The inhérent jurisdiction in equity of courts of the United States 
cannot be narrowed by state laws conferring jurisdiction of certain 
matters upon a particular state court, even though such jurisdiction 
is made exclusive so far as the state courts are concerned.i 

1 See Courts, vol. 13, Cent. Dig. §§ 795, 902. 
115 F.— 53 
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a.f SAMfii-GiljÉiDiTOBs' Suit to Ëkach Lands of Decedbnt — Possession op 
Pbobàtk Court. 

Wh^çre thes requislte dlTerslty of cltlzenslilp exlsts, a fédéral court of 
eijTOy li$§ Jurisdiction of a suit brought by a créditer of a décèdent, 
ÔB l^ê|h4V 0* ^"'^ *^'^®^'*<''^ ■'''^'' ™*y come in, to set aside a conveyance 
of ir&l.'esta1;e made % tlie deceased In hls lifetime, and alleged to 
hav^'ljeei), fraudaient, tiptijV'iitilistandlng the pendency of prObâte proceed- 
lng| cfti bis estate lu a stàté court, where such court hasi granted no 
iiceD^e' to sell sucb real estate, nor othêlrwlse taken possession of it; 
ànd ëUcH jurlsdlctlon Is not aiïected by the f act that, under tbe statutes 
of the State, a state court of equlty would not bave jurlsdlctlon. 

In Eguityj On motion todismiss for want of jurisdiction. See 104 
Ped. 757. 

M. Hi iBtmtelle and E. W. Freeman, for complainant. 
H. W. Chaplin, for défendants. 

No. I, s 56. 

LOWELL, District Judge. This is a bill in equity brought by the 
receivér of a' Minnesota corporation. It sets out that one Norton, a 
stockholder in the corporation, had, under tbe laws of Minnesota, 
become indebtèd to the plaintifï as such receivér; that Norton, in 
fraud of éreditôrs, conveyed' real estate in Massachusetts to the dé- 
fendants, one of whom is now his administratrix. The bill prays 
that the conveyances may be set aside for the benefit of ail creditors 
who riiay tome in, The défendants bave fîled a motion to dismiss 
for want of jurisdiction, on the ground that the matter is within the 
exclusive cognizance of the probate court of Massachusetts. 

As wâs said by Judge Coït, in this court, in Jordan v. Taylor, 98 
Fed. 643, 645, "the détermination of the question of jurisdiction in 
this class of cases, as showhby the authorities, is not always free from 
difficùlty." The foUowing principles are clearly estabhshed: (i) 
Tîîis case is within the jurisdiction of the English court of chancery, 
aâ that jurisdiction existed at the time of the American Révolution. 
This case is not similar to proceedings to probate a will or to ap- 
point an administrator, whicb are whoUy outside the ordinary juris- 
diction of a court of equity. (2) "The equity jurisdiction conferred 
on the fédéral courts is the same that the high court of chancery in 
Elïgland pôssesses." Payrie v. Hook, 7 Wall. 425, 430, 19 L. Ed. 
260. It foUows, therefore, that this court bas jurisdiction in this 
case, unless its inhérent jurisdiction in equity is hère particularly lim- 
ited. (3) The enlargement of the jurisdiction of the state court of 
probate does not narrow the inhérent jurisdiction of a fédéral court 
of equity. This has been held in many cases. "The jurisdiction of 
the courts of the United States over controversies between citizens of 
dififerent states cannot be impaired by the laws of the states, which 
prescribe the modes of redress in their courts, or which regulate the 
distribution of their judicial power." Hyde v. Stone, 20 How. 175, 
15 ,.t<. Ed. 874. "If légal remédies are sometîmes modified to suit 
the changes in the laws of the state, and the practice of their courts, 
it is not so with équitable." Payne v. Hook, above cited, at page 
43a, 7 Wall., 19 L. Ed. 260. That an enlargement of the jnrisdic- 
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tion of a state court may enlarge the jurisdiction of the fédéral courts 
seems to be decided in Gaines v. Fuentes, 92 U. S. 10, 23 L. Ed. 
524, and is fully stated in Ellis v. Davis, 109 U. S. 485, 3 Sup. Ct. 
327, 27 L. Ed. 1006. Whether this additional jurisdiction thus con- 
ferred by state statute is équitable or légal, or neither, bas not been 
determined. If it is deemed équitable, then the dictum in Payne v. 
Hook, 7 Wall. 425, 430, 19 L. Ed. 260, that the equity jurisdiction 
of the fédéral courts "is uniform throughout the dififerent states of 
the Union," may require modification. However this may be, it is 
settled that the equity jurisdiction which is inhérent in the fédéral 
courts cannot be narrowed, even if it may be added to, by a state 
statute. It follows, therefore, that the jurisdiction of this court is 
unaffected by the jurisdiction conferred upon the Massachusetts court 
of probate, even if that jurisdiction is, by the state statute, made ex- 
clusive, so far as the state courts are concerned. 

The inhérent jurisdiction in equity of a fédéral court is restrained 
of its exercise under some conditions. "The only qualification of the 
application of this principle is that the courts of the United States, 
in the exercise of their jurisdiction over the parties, cannot seize 
or control property while in the custody of a court of the state." 
Borer v. Chapman, 119 U. S. 587, 600, 7 Sup. Ct. 342, 348, 30 L. 
Ed. 532. "Where property is in the possession of one court of com- 
pétent jurisdiction, such possession cannot be disturbed by process 
issued out of anotber court." Jordan v. Taylor, 98 Fed. 645. Upon 
this ground was decided Yonley v. Lavender, 21 Wall. 276, 22 L. Ed. 
536, and not upon any limitation of the inhérent jurisdiction of a 
fédéral court of equity. "The powers of courts of equity are not in 
issue in the présent suit, nor is there any question presented about 
restraining or limiting them." 21 Wall. 284, 22 L. Ed. 536. That 
this limitation upon the exercise of equity jurisdiction by the fédéral 
courts dépends upon possession of the res, and not upon inhérent want 
of jurisdiction, appears further from Railroad Co. v. Gomila, 132 U. 
S. 478, 10 Sup. Ct. 155, 33 L. Ed. 400. There the fédéral court had 
taken possession of the res before the death of its owner. The su- 
prême court held that the fédéral court should retain control, although 
the exclusive possession of the probate court would otherwise hâve 
been undoubted. Even where the probate court has fîrst taken pos- 
session of the res, jurisdiction over the controversy still inheres in the 
fédéral court, and may even be exercised by the latter, provided the 
control of the res by the former remains undisturbed. 

This court has to détermine, therefore, if the estate alleged to hâve 
been conveyed in fraud of creditors by the defendant's intestate is in 
the possession of the Massachusetts court of probate. The défend- 
ant relies upon Pub. St. Mass. c. 134, § 15: 

"If an exécuter or administrator Is licensed to sell lands fraudulently con- 
veyed by the deceased or fraudulently held by another person for him, or 
lands to which the deceased had a rlght of entry or of action or of which 
he had a rlght to a conveyance, he may flrst obtaln possession of such lands 
by entry or by action, and may sell the same at any time withln one year 
after so obtainlng possession. He may make a formai entry upon the 
premises and bring the action on hls own seizln aequlred by such entry, 
demanding the land as executor or administrator." 
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That the land in question is not in the possession of the probate 
court, so as to exclude the jurisdiction of this court from ail suits 
cohcerning it, is plain. Plainly, this court would hâve jurisdiction 
of an otherwise proper suit to recover its possession, brought on the 
ground that Norton never had title to it. The land is not hère sup- 
posed by the défendant to be in the possession of the probate court, 
but only that incorporeal right which exists to subject the land to the 
payment of Norton's debt, as hâving been conveyed by him in fraud 
of his creditors. This right the probate court can confer upon the 
administratrix. The same or a similar right is conferred by the 
gênerai principles of equity upoii Norton's creditors. The former 
must proceèd in strict accordancé with statute. The latter may re- 
sort generally to a court of equity, until they are deprived of that 
resort (a) by statute, as they may be deprived by statute of their re- 
sort to the State courts of equity in this case ; or (b) by the fact that 
the probate court, by its exclusive possession of this incorporeal right, 
has excluded from its control ail other courts, even though those 
courts are otherwise of compétent jurisdiction. 

The possession of an incorporeal right is a metaphysical abstraction. 
Yet I cannot think that the probate court has taken exclusive pos- 
session of the incorporeal right hère in question merely by granting 
lettérs of administration, without inventory, or license to sell, or even 
représentation of insolvency. In Bail v. Tompkins, 41 Fed. 486, the 
circuit court for the Western district of Michigan proposed to îtself 
the question now before this court: 

"What Is the -nature and character of the possession of the state or fédéral 
court which excludes the exercise of autliority over the subject or thing by 
the other ?'^ 

The reply was as follow.s: 

"That the possession contemplated as sufflclent to ràake ît exclusive is 
that whlch the courte by process, or some équivalent mode, has, either for 
the direct iH^rpose of prpceeding, or for some other purpose ancillary to 
the nialfl. object, drawn Into its dominion and custody some thing. This 
thing 'hiiy be corporeal or irieorporeal.^a substance or a mère thing. But 
a cohtrtoversy, a question, an Inqulry, is not such a thing. ïhese may be 
the subiect-matter of Jurisdiction In a pending cause, whlch often proeeeds, 
from thé bç'ginning: to the Judgment, without the court's having taken actual 
dominion fOf any thing. But there is no. exclusive jurisdiction over such a 
matter. The resuit inay be a judgment which will establish a right, but the 
court has aot hâd any possession." 41 Fed. 490. 

The property there in question was real estate devised to executors 
in trust to pay the rents and profits to the benefîciaries. The court 
held that this real estate was not in the possession of the court of 
probatp:,,v 

"It could license its sale, if that should become necessary; and, If not, it 
could release it from that lîâbility which the law, and not any process of 
the court, put it under, and order its division among those entitled, upon 
proper proceedings. If the property should be sold under a license, and the 
sale conflrmed, the executor's and devlsees' title would be defeated, but only 
from that time." 41 Fed. 491, 492. 

So in Comstock v. Herron, 5 C. C. A. 266, 55 Fed. 803, the bill 
«vas brought to compel the payment of annuities by trustées and exec- 
utors, and the court said": 
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"This Is no actual possession of the fund by the probate court. Tliat 
court has simply certain powers of adjudication whieh may effect It" 5 
C. C. A. 275, 55 Fed. 812. 

The plaintiff's case is hère stronger than it was in Bail v. Tomp- 
kins. The Massachusetts court of probate has taken no possession 
or control of the real estate which the plaintiff seeks to reach. It is 
true that the estate of the deceased — even his real estate — is ordi- 
narily deemed to be in the control of the probate court. Yonley v. 
Lavender. But the property hère in question is not Norton's real 
estate, in the ordinary sensé of thpse words. It is in the hands of 
Norton's grantees, who hold it by a title good as against Norton. 
True, Norton's administratrix may pétition for leave to sell it, and 
may then bring an action for it. Walker v. Fuller, 147 Mass. 489, 
18 N. E. 400. She cannot even maintain an action to recover pos- 
session of it, except after obtaining Hcense to selL Hannum v. Day, 
105 Mass. 33. Under thèse circumstances, the res is not in such pos- 
session of the probate court as to exclude the jurisdiction of the cir- 
cuit court if the latter has jurisdiction in other respects. Had the 
Massachusetts court of probate undertaken to license the sale of the 
real estate in controversy, the question presented by this motion would 
be différent. Thus in Bail v. Tompkiris, at page 492, the court said: 

"Undoubtedly, the state court may license tbe sale of this property, if it 
finds it expédient to do so, in the situation of afCàirs. If It does so, this 
court would, of course, respect its action. If, on the contrary, that court 
does not flnd itself compelled to grant the license, this court may order a 
sale, and marshal and distrlbute the proceeds, or it may take such action 
as the equities require, and it flnds expédient." 

In the case at bar it is not necessary to détermine if a license to sell, 
granted by the probate court after the filing of this bill, would oust 
the jurisdiction of this court over the real estate. In that respect the 
situation in Bail v. Tompkins was not precisely what it is in this case. 
The quotation just made manifests the clear opinion of the learned 
judge that, until a license is granted, this court has jurisdiction to deal 
with the property. 

The précise question hère presented was decided in favor of the 
plaintifï in Hagan v. Walker, 14 How. 29, 14 L,. Ed. 312, unless the 
fact that there the state courts of equity had jurisdiction prevented the 
res from falling into the possession of the probate court. The distinc- 
tion thus contended for by the défendants is this : The inhérent equity 
jurisdiction of the fédéral courts, indeed, remains always the same, 
whatever may be the comparative jurisdiction of the state courts of 
equity and of probate. But the exclusive possession of the res by the 
court of probate is given by, and dépendent upon, the state statutes. 
Where thèse statutes permit the interférence of the state courts of 
equity, this fact establishes that the possession of the probate court 
is not exclusive, and so a fédéral court of equity may deal with the res. 
The jurisdiction of a fédéral court of equity may thus be indirectly, 
though not directly, limited by a state statute extending the jurisdic- 
tion of the probate court. This is the theory of the défendants, but 
the jurisdiction of the Alabama courts of equity over property con- 
veyed by an intestate in fraud of creditors was not alluded to in the 
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opinion in Hàgàn v. Walker. Thrbughout the opîhîon tHe Jurisdîctîon 
of the fédéral court oï equity to SUbject the property to the payment of 
the intestate's debts was treated as inhérent, and not de^iendent upon 
any peculiarity of local law. That the administrator, representing the 
creditors, might be able to make good his claim to the property, was 
stated, but this fact was not deemed to give the court of probate such 
possession of the res as to exclude fédéral jurisdiction. 

On another ground some fédéral courts of equity hâve asserted 
jurisdiction over a case like this. In Dodd v. GhiseUn (C. C.) 27 
Fed. 405, it wàs held by Judge (now Mr. Justice) Brewer that a féd- 
éral xourt of equity would not interfère with an administrator obeying 
the stâte law. But if fraud appearedj the same learned judge held that 
the administrator could be proceeded against in any court of equity. 
Dodd V. Ghiselin is founded upon Payne v. Hook, 7 Wall. 425, 19 
1*. Ed. 260. Gf Payne v, Hook, Mr. Justice Davis said in Yonley v. 
Layender, 21 Wall. 276, 283, 22 L. Ed. 536,— the case most strongly 
relied on hère by the défendant : 

"Tlie bill chargecl gross mlsconduct on the part of the administrator, and 
one of its main objects yr&s to obtaln relief against thèse fraudulent pro- 
ceedlnga. TUls relief was granted, ^nd the administrator compelled falth- 
fuUy to catry ont the trust reposed Ih hlm." 

In Johnson v. Waters, m tJ. S. 640, 4 Sup. Ct. 619, 28 L,. Ed. 
547, and in Arrowsmltll v. Gleasôn, 129 U. S. 86, 9 Sup. Ct. 237, 32 
L. Ed. 630> decrees of ' a probate court made in the exercise of its 
jurisdiction werc relieved from on the ground of fraud. If relief may 
be given aftèr a decree, it iriay, perhaps, also be given beforehand, as 
was decided in Dodd v. Ghiselin. A like distinction between fraud and 
ordinary administration was made iii Railroad v. Gomila, 132 U. S. 
478, 48s, 10 Sup. Ct. 155, 33 L. Ed. 400; Byers v. McAuley, 149 U. S. 
608, 13 Sup. Çt. 906, 37 L. Ed. 867; Van Bokkelen v. Cook, Fed. 
Cas. No. 16,831 ; McDermott v. Cppeland (C. C.) 9 Fed. 536 ; Rich v. 
Bray (C. C.) 37 Fed. 273, 2 L. R. A. 225; Walker v. Brown, 11 
C. C. À. 135, 140, 63 Fed. 204, 209 (commenting on Pratt v. Northam, 
5 Mason, 95, Fed. Cas. No. 11,376) and at page 141, 11 C. C. A., 
ar>d page 210, 63 Fed. (commenting on Payne v. Hook) ; Minerai Co. 
v. Vaughan (C. C.) 88 Fed. 566, 570; Bank v. Fitzgerald (C. C.) 94 
Fed. 16. See Johnson v. JFord (C. C.) 109 Fed. 501. Precisely how 
far a fédéral court of equity, upon charges of fraud, will interfère in 
the administration of an estate in the probate court, the cases just cited 
do not détermine. That any appropriate decree may be made which 
binds only the administrator personally, is pretty clear. In Byers v. 
McAuley, 149 U. S. 608,617, 13 Sup. Ct. 906, 37 L. Ed. 867, it is inti- 
mated that even in case of fraud the res within the possession of the 
probate court will not be taken from its control. The décision in the 
case at bar is therefore.rested upon the reasons first stated, and not 
upon any supposed jurisdiction of a fédéral court of equity to super- 
sede the probate court in its administration of the efïects of an in- 
testate, even in case of fraud. 

It was urged that, if this court takes jurisdiction of this bill, it will 
be unable to deal with the claims of creditors résident in Massa- 
chusetts against the real estate in question, and so injustice will be 
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clone theni; but the resuit does not foUow. In Byers v. McAuley, 
149 U. S. 608, 619, 13 Sup. Ct. 906, 37 h. Ed. 867, it was intimated 
that.. if the circuit court undertakes to distribute the proceeds of the 
real estate hère in question, it may deal with créditera résident in 
Massachusetts, as well as with those living outside the state. 
Motion to dismiss denied. 

No. 1,557. 

LOWEI/L, District Judge. So far as the motion to dismiss is 
concerned, the bill in this case may be taken to be like that in No. 
1,556, except that the real estate hère in question is situated in Maine. 
Plainly, the probate court of Massachusetts has taken no exclusive 
jurisdiction of the right to subject to the payment of Norton's debts 
real estate in Maine conveyed by Norton in fraud of his creditors. 
That this court in other respects has jurisdiction for that purpose 
seems séttled by Massie v. Watts, 6 Cranch, 148, 3 L. Ed. 181, and 
has not been denied by the défendants. 

The motion is therefore denied. 

No. 1,555. 

LOWELL, District Judge. This bill sets out the receivership ; the 
liability of Norton as stockholder; his death, and the appointment 
of Mrs. Tyler as administratrix, with the usual bond ; the recovery of 
judgment by the receiver against the administratrix; the possession 
by the administratrix of the estate of Norton; the failure to file in- 
ventory or otherwise to proceed with the administration ; further, that 
the défendant administratrix fraudulently represented the estate to be 
of less than its real value, and otherwise acted with intent to conceal 
the estate from the creditors, and that she has fraudulently appropri- 
ated the estate to her own use to the injury of the creditors. The bill 
finally allèges that the condition of the estate is known only to the 
administratrix. It prays for discovery of assets and an accounting, 
that the administratrix be directed to pay the debts, and that the lia- 
bility on her bond be enforced. 

As I understand the argument of the learned counsel for the défend- 
ant, he admits that, if thè motion to dismiss for want of jurisdiction be 
denied either in No. 1,556 or in No. 1,557, then the motion to dismiss 
No. 1,555 should also be denied. As the motions to dismiss in Nos. 
1,556 and 1,557 h^ve been denied, further discussion of the motion 
in No. 1,555 seems unnecessary. Precisely what is the relief to which 
the plaintiff is entitled need not now be decided. That his allégations 
show him entitled to some relief is plain. He does not complain of 
the mère error of the défendant, — a mère mistake of law or fact in 
administering the estate, — ^but of the defendant's fraud, willful misap- 
propriation of the assets, and dévastation of the estate. He thus 
brings himself within the reasoning of the décision in Payne v. Hook, 
7 Wall. 425, 19 L. Ed. 260, and in Byers v. McAuley, 149 U. S. 608, 
618, 13 Sup. Ct. 906, 37 L. Ed. 867. See Kennedy v. Creswell, loi 
U. S. 641, 645, 25 L. Ed. 1075 ; Green's Adm'x v. Creighton, 23 How. 
90, 107, 16 L,. Ed. 419. 
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! :.r, . WHStHBIDBE Vi WA^ASH B. CO. (two casça). 

'^' (Circuit Court, S. p. Illinois. May 17, X902.) 

Fedebai. coubts— Jtjeisdictiont-Cisdizbnship or Consolidated Coepobatiok. 
A corporation organlzéd «ûder the laws of a state for the purpose of 
taklng over rallroad property owned by a number of othèr corporations 
of différent states. In accordance wlth an agreement between them for 
consolidation, under whlch tbéy conveyed thelr propertles to the new 
Company, and then went out of ^xistenc^, Is a citizen of the state where 
it was oreateja by indlvldual corporators, for the purposes of the Juri- 
diction of a fédéral court» 

On Motions to Remand to State Court. 

T. F. Drew and W. C. Johns, for plaintiffs. 
èugh Créa and C. N. Travous, fof défendant. 

HUMPHRBY, ' District Jïidge. In 1887 the Wàbash, St. tlouis & 
Pacific Railroad, extending through or into states of Ohio, Michigan, 
Indiana, Illinois, and Missouri, was sold under foreclosure to a pur- 
chasing comnxittee. This committee then conveyed to five separate 
corporations, organized one in each of said states, the property lying 
in the state in which such respective organization was made. The 
separate corporations so organized were : In Ohio, the Toledo West- 
ern Railroad Company; in Michigan, the Détroit & State Line Wà- 
bash Railroad Company; in Indiana, the Wabash Eastern Railway 
Company of In<iana; in Illinois, the Wabash Eastern Railway Com- 
pany of Illinois; in Missouri, the Wabash Westiern Railway Company. 
In July, 1889, the above-named five corporations entered into an agree- 
ment for the consolidation of the five différent properties by convey- 
ance to a new Company to bé tbereafter created. The agreement re- 
cites the method by which the property of each corporation shall be 
transferred to the new corporation in exchange for the securities of 
said new corporation by the consent of the directors and stockholders 
of each of said old corporations, and that thereafter "the five named 
corporations shall forever cease and détermine." The agreement of 
consolidation was recorded in the ofRce of the secretary of state of 
Illinois, and a certified copy thereof was recorded in the office of the 
county recorder in each county through which the Illinois line runs. 
On August I, 1889, a new corporation was created under the laws of 
the state of Ohio, and under the name of the Wabash Railroad Com- 
pany. In pursuance of the agreement of consolidation, ail the prop- 
erty of the five railways was conveyed to, and became the property of, 
the Wabash Railroad Company, the défendant herein, and the five 
corporations above mentioned went out of existence. 

Henry Westheider, Jr., by his next friend, and Henry Westheider, 
Sr., brought suits against the Wabash Railroad Company in the circuit 
court of Maçon county, lU. The défendant removed the cases to this 
court ; the pétition for removal averring that at the time of the com- 
mencement of said suits the défendant was, and still is, a corporation 
created and organized by and urjder the laws of the state of Ohio, and 

1- See Courts, vol. 13, Cent Dlg. S 860. 
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was at the commencement of said suits, and still is, a citizen of the 
State of Ohio. The plaintiffs entered their motions to remand, relying 
upon the contention that the défendant is a corporation formed by the 
consolidation of the said iive railway companies, and that the filing of 
the articles of consolidation in the office of the secretary of state of 
Illinois made the défendant a citizen of lUinois for jurisdictional pur- 
poses, and that, as the plaintiffs are citizens of the state of Illinois, the 
fédéral court has no jurisdiction. 

The issue thus clearly made dépends upon the efïect to be given 
to the railroad consolidation act of Illinois, under which the agreement 
in question was made. The law upon the subject of consolidations, 
and their efïect upon the question of citizenship of corporations, did 
not précède, but has foUowed and endeavored to keep pace with, the 
varying methods of consolidation ; hence some of the earlier décisions 
overlook distinguishing éléments regarded by the later décisions as 
controlling. A corporation, as such, has no citizenship. It is only 
by imputing to the corporation the citizenship of its individual corpo- 
rators that it is regarded as a citizen. It is equally well settled that 
one corporation carmot give citizenship to another, and therefore the 
citizenship of constituent companies cannot be looked to to détermine 
the citizenship of a newly created company into which the proper- 
ties of constituent companies hâve been merged. The courts hâve 
recognized at least three distinct forms of railroad consolidations : 
(i) An agreement of consolidation between two companies, and the 
continuance in existence of both corporations; (2) the merger of one 
corporation into another, and the continuance in existence of one of 
the two, and the extinction of the other ; (3) the création of the Con- 
solidated corporation as a new corporation, and the extinction at the 
same time of the constituent companies as separate entities. It is 
clear that the cases at bar belong to the third class, and in such case 
the citizenship of the new corporation must be determined solely from 
a considération of the question, under the laws of what state was the 
new corporation first created from individual corporators ? It may be 
given corporate existence in other states by a variety of ways for a 
variety of purposes, but its citizenship is given by the state creating 
it, and foUows the citizenship of its original corporators. i Fost. Fed. 
Prac. (3d Ed.) p. 67; Louisville, N. A. & C. Ry. Co. v. Louisville 
Trust Co., 174 U. S. 563, 19 Sup. Ct. 817, 43 L. Ed. 1081, and cases 
there cited. I hâve examined a large number of other cases cited by 
counsel. They are cases falling under one of the first two forms of 
consolidation above described, and are not applicable hère. The case 
of Walters v. Railroad Co. (C. C.) 104 Fed. 377, is entirely consistent 
with this view. It is not disputed that the défendant company was 
created out of natural persons under the laws of Ohio, and it is not 
contended that the défendant was ever created out of natural persons 
under the laws of Illinois. Citizenship in Illinois cannot be imputed 
to the défendant through individual corporators. Whatever existence 
it has in Illinois it gets solely by virtue of the agreement of consoHda- 
tion above recited. That agreement was made under the Illinois 
act of 1883, which permits a corporation of Illinois to consolidate its 
property, franchises, and stock with those of other states upon such 
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terms as ihay be âgteed'-uponbetween the directors and approved by 
the stockholders. There is no requirement that the Consolidated cor- 
poration shall hâve çitizenship in Illinois, and the agreement in ques- 
tion is made in compliance with the act. 
The motions to renjand are denied. 



PLATT V. PHILADELPHIA & R. E. GO. et al. 
(Circuit Court E. D. Pennsylvanla. May 14, 1902.) 

RBCBIVERS— POWBB TO BiND EsTATE. 

Receivers for a rallroad company cannot legally obligate themselves, 
as such, to pay a Uabllity Incurred by the corporation prlor to ttieir ap- 
pointmént 

On Exceptions to Master's Report. 

C. B. Taylor and J; B. Reilly, for exceptions. 
Samuel Dickson, for receivers. 

DALLAS, Circuit Judge. The exceptions of Margaret O'Connor 
and of Alfred Sully, respèctively, to the eighty-seventh report of the 
master, sur pétition of "thé receivers for their discharge, hâve been 
argued ^nd cpnsidered. They catlnot be sustained. The judgment 
in the court of common pleas of Schuylkill county, upon which the 
clairtiof Margaret O'Connor is based, is for a liability of the Phila- 
delphia & iRéading Railroad Company which arose and matured prior 
to the original appointment of receivers; and it was net legally pos- 
sible for them, or their successofs, as such, to contract or incur any 
obligation to discharge it. I am also clearly of opinion that the posi- 
tion taken by Mr. Sully was rendered untenable by the terms of the 
foreclosùre décree of May l, 1896, and the proceedings subsequently 
had in pursu^ijçe of that décree or in conformity therewith. 

Accordingly the exceptions of bpth the above-named exceptants are 
dismissed, the report of the master is confirmed, and the décree rec- 
ommended by and annexed to that report will be entered as the décree 
of this court 



SOHOBNEMANN v. TINITBD STATES. 
; (Circuit Court B. D. Pennsylvanla. May 15, 1902.) 

CusTOMS DuTiES— Classification— SHELiiS. 

Shells wblch hâve been treated with chlorlde of Urne to cleanse them 
from any anln^al or vegetable matter adherlng to them, by which their 
value ha« beei Increased from 5 to 10 per cent., hâve been "advanced In 
value from their natural state," and are not entltled to free entry under 
paragraph 635 of the free llst In the tarlff act of 1897, but, by vlrtue of 
the similitude provision of section 7, they are dutlable under paragraph 
450, vrhlch coVers manufactures of Shells, and also "shells engraved, 
eut ornamented or otherwlsé manufactured." 

Àppeal bylipportérl^om Décision of Board of General Appraisers. 
Frank P. Prichard, for: plaintiff. 
; Wm. iM. Stewarti! Jr.,,and James B. Holland, for défendant. 
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J. B. McPHERSON, District Judge. In September, 1897, the ap- 
pellant importée! certain shells, which he asserted to be either ex- 
empt from duty, or liable to only 10 per cent, ad valorem, as non- 
enumerated manufactured articles. The shells were appraised, how- 
ever, at 35 per cent, ad valorem, under section i, par. 450, Act July 
24, 1897, which imposes that rate upon "shells engraved, eut, orna- 
mented or otherwise manufactured." The board of gênerai appraisers 
approved this classification, and the importer has appealed to this 
court. 

The shells are claimed to be exempt from duty because they are 
said to be embraced by paragraph 635 of section 2, which puts upon 
the free list "shells not sawed, eut, polished, or otherwise manu- 
factured, or advanced in value from the natural state." It appears 
from the évidence that thèse shells hâve been subjected to treatment 
by chloride of lime, the purpose being to clean them thoroughly from 
such animal and vegetable matter as may adhère to the inside or 
outside of the shell. Nothing else has been donc to them, but it is 
shown by the testimony of the importer himself that by this process 
their value has been increased from 5 to 10 per cent. It is argued 
on his behalf that the "natural state" of the shell is its state after 
this cleansing process has been applied, but I am unable to take this 
view. I tfiink the "natural state" of the shell is the state in which it 
is ordinarily found when it is taken from the water or picked up on 
the shore, or perhaps after the body of the animal has been removed. 
Cleaning is a process that advances it by one stage toward being fit 
for subséquent use, and, while I agrée that to clean it is not a process 
of manufacture, it is to be observed that paragraph 635 not only 
uses the words, "otherwise manufactured," but adds disjunctively the 
phrase, "or advanced in value from the natural state." In my opinion, 
this disjunctive conjunction distinguishes the case in hand from sev- 
eral décisions that were cited in behalf of the importer. 

The second position of the appellant is that, if the shells are not 
entitled to admission free of duty, they should only pay 10 per cent, 
under section 6, which imposes that rate upon "ail raw or unmanu- 
factured articles not enumerated or provided for." I think, however, 
that the rate of 35 per cent, was properly imposed under section 7. 
This is the so-called "similitude section," and provides "that each and 
every imported article not enumerated in this act, which is similar 
either in material, quality, texture, or the use to which it may be 
applied, to any article enumerated in this act as chargeable with duty, 
shall pay the same rate of duty which is levied on the enumerated 
article which it most resembles in any of the particulars above men- 
tioned." Paragraph 450 imposes a rate of 35 per cent, upon manu- 
factures of shell, ând also upon "shells engraved, eut, ornamented, or 
otherwise manufactured." While it is true that the shells in contro- 
versy hâve merely been cleaned, and therefore do not come within 
the language just quoted, nevertheless they come so nearly within 
it that section 7 carries them the remainder of the way. They are 
certainly similar in material, in quality, and in texture to shells en- 
graved, eut, ornamented, or otherwise manufactured, and they are also 
similar in some of the uses to which they may be applied, for it ap- 
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pears in évidence that the shells in controversy are sometîmes used 
as ornaments without being subjected to any further process. 
The décision of the board of appraisers is affirmed. 



JOHNSTON et al. v. MOWATT. 
(District Court, E. D. Pennsylvania. May 15, 1902.) 

SEAMEN — ImPRISONWENT— LiABILITT OF MaSTEK FOR DAMAGES. 

Libelants were seamen on board an American bark of whlch re- 
spondent was master, and while in Havana, during their tenn of service, 
refused to -worli longer. Eespondent reported ttie matter to the captain 
of the port, who was a mllitary offlcer of the United States, and re- 
quested permission to dischargé the m en. This was refused, and the 
captàln of the port had the men taken on shore and imprisoned. On 
their return to the vessel one of them was placed in irons by the mate. 
Respondent was absent, and it did not appear that the act was done 
by hls orders. Shortiy after his return sueh Ilbelant was released. iffeîcî 
that, conceding the Imprlsonment in tK>th instances to bave been un- 
lawful, there was no ground for holding respondent personally ilable 
therefor. 

In Admiralty. Suit by seamen to recover damages for illégal im- 
prisonment. 

Jos. Hill Brinton, for libelants. 

Howard M. Long and Henry R. Edmunds, for respondent. 

J. B. McPHERSON, District Judge. On July 30, 1901, the libel- 
ants shipped at the port of Philadelphia as seamen on the American 
bark Matanzas, of whiçh the respondent was master, for a voyage to 
Havana and , elsewhere, rçturning to a port of discharge in the United 
States within six calendar months. The ship arrived at Havana on 
September I5th, and after she had come to anchor the respondent 
went ashore. During his absence the libelants, with others of the 
crew, refused to work, Johnston declaring that he wanted to be in 
a safer ship, while Gronland said that he was sick and not fit to work. 
Upon the respondent's rçturn to the ship the refusai of the men was 
reported to hini, and the next morning he called them aft, and de- 
manded tp know their reasons for declining to work. The reasons 
already stated were repeatçd to the respondent, and hê thereupon re- 
ported the matter to the captain of the port. Havana was then un- 
der military law, and an ofScer in the United States army was captain 
of the port. The respondent asked permission to discharge the men, 
but both the captain and the collector of the port refused to allow 
him to do so, on the ground tteit they did not want any more vagrants 
in the city. The captain of the port said, further, that he would him- 
self take charge of the matter, and shortly afterwards he sent some 
of the harbor police to the ship, who, upon the continued refusai of 
the men to work, took six of them ashore and put them into prison. 
At the same time he directed the respondent to notify him when the 
ship was about to sail, in order that he might return the men on board. 
While in prison, Gronland was examined by a physician, and pro- 
nounced to be in as good physical condition as when he signed the 
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articles. After two or three days Gronland consented to return to 
work, but Johnston continued to refuse until September 20th, when 
lie was brought back to the ship and put in irons by the mate in the 
respondenf's absence. When the respondent returned to the ship the 
libelants demanded to see the American consul, and the respondent 
sent at once for that ofKcial, whose représentative came to the ship and 
liad an interview with the libelants. They declared the ship to be un- 
seaworthy, and demanded that a survey be had. This was granted 
without delay, and the surveyors pronounced the ship to be in sea- 
worthy condition. Thereupon the Hbelants returned to work, and 
contiimed at duty until their arrivai at the port of Philadelphia, where 
they were discharged. This suit is brought for the imprisonment at 
Havana, for which the libelants déclare the respondent to be liable. 

Section 19 of the act of December 21, 1898 (2 Supp. Rev. St. 903), 
was under considération in The South Portland (D. C.) m Fed. 767, 
and it was there decided by Judge Hanford that since the passage 
of this statute there is no authority for the imprisonment of a sea- 
man for refusing further to perform his contract, so long as the vessel 
is lying in port, and that such imprisonment at the instance of the 
master, whether through judicial process or otherwise, is a violation 
of Personal rights which renders the vessel liable for damages. As- 
suming this to be correct, the question still remains whether the prés- 
ent respondent is liable, and upon this point the testimony satisfies me 
that neither the imprisonment on shore nor the punishment on board 
the ship was inflicted by the direction or at the request of the master. 
The captain of the port took the matter into his own hands by virtue 
of his military authority, and, while undoubtedly the respondent did 
not prevent the imprisonment, he had no control over the harbor 
police, and could not hâve interfered with their action. He wished 
to discharge the men, but, as he was not permitted to do so, nothing 
was left for him except to allow the captain of the port to remove 
the men from the ship. It nowhere appears that the action of the 
mate in putting Johnston in irons for a few hours upon his return 
to the vessel was ordered by the captain, or that he was présent when 
it was donc. I see no ground, therefore, upon which the respondent 
can be held liable, and therefore direct the libel to be dismissed, but 
without costs. 



In re OLD DOMINION S. S. 00. 

(District Court, E. D. North Carollna. May 7, 1802.) 

1. Shipping — Pkocebdino for Limitation of Liabilitt — Loss of Cahgo by 

FlRB. 

In a proceeding by a shipowner In a district court for limitation of 
llability, the question whether a flre by which cargo was destroyed was 
caused by the design or neglect of such shipowner, so as to deprive it 
of the exemption from liability given by Rev. St. § 4282, If not pre- 
vlously adjudicated, wlll be determined by the court, and will not be 
left open to be determined by a jury la an action brought by the cargo 
owner for the purpose.i 

1 Limitation of owner's liability, see note to The Longfellow, 45 0. 0. 
A. 387. 
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2. Samk. .■■; ■:■,'.' 

Uqder B§y. St. § 4282, -whleh Brovlcles that no owner of any vessel 
shaU be liàble for loss or daipage caused to goods shipped by reason of 
fire oû'board the vessel "unîlesS' slich flre Is caused by the design or 
neglect of siich owner," the f act >ik such design or negleet must be af- 
flrmatlvely shown by a cargo owner to charge the shipowner with liabil- 
Ity for a: loss by flre. 

3. Samb— jFiNDiNO BY Statb Court— Construction and Effkct. 

A spécial flnding by the jury, In an action In a state court by a cargo 
owner to charge a steamshlp company with llability for loss of goods 
by fire, that the goods were deslxoyed through the négligence of the 
défendant, will be giyen effect as concluslvely establishing défendants 
négligence and llability in proceedings subsequently instituted by It for 
limitation of llability in a court of admlralty; but where under the laws 
bf the State a corporation is charges^ble with the négligence of its serv- 
ants, so that the flnding may havè been based on the acts or omissions 
of the master or crew", It does not establlsh the f act that the loss oc- 
curred with "the priyity or kn,owledge of the owner," so as to deprive 
the compiiny of the beneflt of Kev. St. i 4283, givlng It a right to limita- 
tion of llability for any loss occurrlng wlthout its privlty or bnowledge, 
which must be that of its managing offlcers. 

In Admiralty. Proçeeding for limitation of liability. 

Wtn. H. White and Donnell Gilliam, for petitioner. 
Thos. J. Jarvis and Jas. H. Pou, for respondents. 

PURNELL, District Judge. On September 21, 1899, the old Do- 
minion Steamship Company filed in the district court a pétition and 
libel to limit its liability under the act of 185 1 and acts amendatory 
thereof (section 4282 et seq., Rev. St.). Stipulations were filed, a 
trustée was appointed to whom the lighter or flat was transferred, ap- 
praisers appointed, and other proceedings had in accordance with 
the statute and practice. The freight paid in advance has been re- 
funded, and the unpaid freight has not been collected. AH proceed- 
ings are regular ; whereupon a monition and injunction issued as pro- 
vided in admiralty rule 54. Answers were duly filed by the Thames 
& Mersey Marine Insurance Company, Limited, and the British For- 
eign & Marine Insurance Company, Limited. Subsequently the fol- 
lowing agreed statement of facts was fîled: 

"First. That the petitioner, the Old Dominion Steaœship Company, is a 
corporation chartered and existing under the laws of the state of Delaware, 
and is thereby authorlzed to engage in Interstate and Intrastate commerce; 
that at the tlme hereinafter mentloned the petitioner was engagea in operat- 
ing Unes of steamships, as common carriers of freight and passengers, from 
Tarboro to Washington, N. C, and points on Tar river, in said state, and 
that the steamer E. L. Myers was performing this service from Washington 
to Tarboro, and from Washington ahother steamer performed the service 
to Belle Port or Belle Haven, in said state; that at Belle Port or Belle 
Haven said steamers condected with the Norfolk & Southern Rallroad, and 
thelr freight and passengers transported thereby to the city of Norfolk, In 
the state of Virginia, and from Norfolk the said petitioner operated Unes of 
steamboats to New York, Boston, and other Eastem cities; that formerly 
the said petitioner operated a Une of steamers from the said town of Wash- 
ington to the City of Norfolk, but this Une had been abandoned, and the ar- 
rangement àbove mentloned substituted thêrefor, at the tlme of the loss in 
question. 

"Second. That Tar river is a navigable stream from Washington to Tar- 
boro; that at Washingtoii it takes the name of Pamllco river, which emptles 
Into Pamllco sound, which latter body of water is connected with the Atlantic 
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Océan by Ocracoke and Hatteras Inlets. The tldes ebb and flow In Pamllco 
Sound aiïd river, but do net ebb and flow In Tar river above Greenville. 

"Thlrd. That the steamer R. L. Myers oî the petitioner plies regularly 
between Washington and Greenville, a distance of twenty-flve miles, at ail 
seasons of the year, but for several months of each year during the late 
summer and part of the fall the water of the river is too low to enable 
said steamer Myers to operate above Greenville; that when this is the case 
the Company uses a lighter draft steamer above Greenville, and when the 
water is too low for this lighter draft steamer, which it Is for several months 
of each year, the company uses a flat or lighter hereinafter described with 
which to take the cargo from steamer at Greenville to points above and 
from points above Greenville to the steamer at Greenville; that during the 
entire period that the petitioner bas been operatlng Its steamer on sald river 
it bas been eustomary for the petitioner to use the flat or lighter in use at 
the time of the loss In question for the purpose of transportlng freight from 
points on the river above Greenville to the steamer Myers at Greenville 
whenever and during the time the water of the river would not admit of 
navigation by said steamer; that the use of said flats for snch purpose was 
well known to the shippers of the cotton in question, and also that said 
cotton was so to be transferred in this particular Instance, but such was 
not known to the consignées of said cotton or to the Insurance companies. 

"Fourth. That the flatboat or lighter in use at the time of the loss com- 
plalned of was about 80 feet long, 18 feet wlde, 4 feet deep, with a flat 
deck on which the cargo wàs loaded; that at one end there was a part set 
ofC for a cabin for the crew, and the covering of this eabln was somewhat 
higher than the flat deck of the other part; that both ends of the flat were 
square, and it was propelled by men by means of pôles, and was guidcd 
by means of a large oar which could be adjusted at either end of the flat; 
that this flat had no spécial name, but was known and called the 'Old 
Dominion Flat,' and wàs not reglstered. 

"Flfth. That the cotton in question was loaded upon sald flat at Falkland 
and Genter Bluff, two points on said river above Greenville, on the lOth 
of November, 189T, and was destroyed by fire the same day, while being 
transported to Greenville for delivery to the steamer Myers. 

"Sixth. That the Thames & Mersey Insurance Ooinpany Is a corporation 
duly lleensed and empowered to do a gênerai insurance business, and that 
29 baies of the cotton upon the flat was insured in said company, aiid that 
the said cotton was entirely destroyed, and was of the value set forth in 
the answer of said company herein; that the BrItish Foreign & Marine In- 
surance Company is a Corporation duly lleensed and empowered to do a 
gênerai marine Insurance business, and that the 113 baies of cotton upon 
said flat was insured by and in said company; that sald cotton was en- 
tirely destroyed by said fire, and was of the value set forth in the answer of 
sald company herein. 

"Sevehth. That the testimony taken on the trial of the suit of the Thames 
& Mersey Insurance Company against the Old Dominion Steamship Company, 
tried at Aprll term, 1889, of Pitt superior court as set out in the printed 
copy now on file In the suprême court, together with this statement of facts, 
shall be taken as the évidence upon which the two causes pending in this 
court shall be heard. Either party shall hâve the right to file herewith a 
printed copy of the above-mentioned évidence as now on file in the suprême 
court of the State." 

The value of the cotton referred to in section 6 of the facts agreed, 
set out in the answer of the Thanies & Mersey Insurance Company, 
is $706.59, and in the answer of the British Foreign & Marine Insur- 
ance Company $2,022.45, the insurance on which the said companies 
hâve severally paid, and been substituted by assignment to the rights 
of the shipper and owners thereof. 

The testimony referred to in the seventh section of the agreed facts 
shows the défendant in the state court, Hbelant hère, introduced ail 
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tliW'ïëétimony às''tô'the origin of tlie fire, and this does not account 
tlxçrélor; th,er|é'!,i5- no évidence tending to show design or neglect, 
priyity, or kriowledge of the owners ofthe vessel. The facts as gath- 
ered frora the record do not show how the fire originated. When 
the lighter had proceeded about three miles on the voyage down the 
river an explosion, or a noise resembling an explosion, was heard 
as cQming Irom under the cotton four or five baies forward of the 
cabin.i imnlediately the cotton was in fiâmes. There was no fire on 
or ab^ut thé lighter. The lighter was not equipped with. any fire ap- 
paratiiéi' There was nothing of the kind aboard, except two buckets 
from wtiicïi the crew drank water. No equipment would hâve been 
efifective in extinguishing the fire after it was discovered. Much of 
the cotton was thrown: Overboard, but this continued to burn. Efïorts 
to extingtiish thé fire failed when the lighter was scuttled and sunk. 
The lighter was manned by a, crew of seven in the employment of libel- 
ant, which crew was sufficient and compétent for the service in which 
they were engaged. 

At the timè the libel was filed the Thames & Mersey Company 
had bbtained judgment against the libelant in the state superior court 
of Pitt county, N. C, for $706.59 and costs, in which suit, among 
other issiies, the jury (under the instructions of the court) answered 
the isslifi "Was said cotton destroyed by the négligence of the de- 
fendant Company," "Yes," and judgment was rendered accordingly 
for the amount claimed. From this judgment libelant has perfected 
an appèal: to the state suprême court. The insurance company now 
pleads "çaid- fi'ndings, and thé judgment thereon against the libelant, 
further bâylhg said fire did not ocçur through the fault or négli- 
gence pf its, ofïicers, agents, or employés." 

At the time the libel herein was filed and the injunction issued 
thé British Foreign & Marine Insurance Company had instituted suit 
in théJst^te superior courit of Pitt county, N. C, against the libelant by 
issuing a summons for the relief demanded in the complaint, but no 
complaint had been filed or other proceeding had. 

The bîU pf lading issued by the libelant to the shipper of the cotton 
destrbyëd Pr lost, as heréinbefore stated, does not specify any par- 
ticular vessjel or route by which the same is to be transported, but 
contains thè following conditions : "{i) No carrier or party in pos- 
session of ail or any pf the property herein described shall be hable 
for any ipss theréof by caiises be'yond its control, br by floods, or by 
fire;," ptç, m" (2) No carrier is bound to carry said property by any 
particular. train or vessel," etc. •■ n-,, 

The maritime law of the United States limiting the liability of ship- 
owners is contp-ined in sections 4232-4289 of the Revised Statutes of 
the United 'States and acts améndatory, thereof . The policy and pur- 
pose§ of .'thèse statutes are discûsséd and éxplained in the décisions 
of the sti^irètne court in ablê and exhaustive opinions filed in Provi- 
dence &;Ni Y. S. S. 'Co. vJ Hill Mfg, Go., 109 U. S. 588-9, 3 Sup. Ct. 
379, '27 L: -Ed. 1038;' Transportation Cb. v. Wright, 13 "^all. 104, 
121, 20 L. Ed. 585;. Constable v. Steamship Co. (1894) 154 U. S. 
5i,;i4 Çup. Ct. 1062, 38 L. Ed. 903; and many other décisions un- 
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necessary to quote. The policy bf the law is too well settled to re- 
quire further comment, and settled by the highest authority. 

The two daims represented in the case at bar may be easily dis- 
tinguished, and are governed by diiïerent provisions of the law. Sec- 
tion 4282, Rev. St., is as follows : "No owner of any vessel shall be 
liable to answer for or make good to any person any loss or damage 
which may happen to any merchandise whatsoever, which shall be 
shipped, taken in or put on board any such vessel, by reason or by 
means of any fire happening to or on board the vessel, unless such 
fire is caused by the design or neglect of such owner." This section 
clearly applies to and governs the claim of the British Foreign & Ma- 
rine Insurance Company. 

The argument that this suit should be left open until the same can 
be tried in the circuit court and the question of négligence passed on 
by a jury is without force. The jurisdiction of this court in such 
causes is ample and complète, — it is absolute. The authorities cited 
in respondent's brief to sustain the position taken, "that since the 
passage of the amendatory acts — the Harter act and others — the dis- 
position of the courts has been reversed, and instead of extending 
by implication it has been their policy to define those acts strictly, 
and interpret them in favor of the owners of the goods rather than 
in favor of the owner of the ship," do not seem to sustain this con- 
tention. In The Irrawaddy, 171 U. S. 187, 18 Sup. Ct. 831, 43 h. 
Ed. 130 (cited as Flint v. Christall), the question was whether the 
owner of a stranded vessel, seaworthy at the time of the commence- 
ment of the voyage, was entitled to gênerai average contribution for 
sacrifices made and suflfered by him subséquent to the stranding in 
eflforts to save freight and cargo, and has no application to the case 
arising under the section above quoted. The case of Calderon v. 
Steamship Co., 170 U. S. 272, 8 Sup. Ct. 588, 42 L. Ed. 1033, was 
based on the finding that the "négligence of the company was clearly 
proven," and the bill of lading attempted to limit the liability of the 
carrier to packages of goods not exceeding in value $100, and such 
bill of lading was prohibited by the Harter act, and had been held to 
be invalid in numerous décisions. In The Carib Prince, 170 U. S. 
655, 18 Sup. Ct. 753, 42 L. Ed. 1181, the unseaworthiness of the ves- 
sel was found to exist, and the claim to exemption from liability was 
from "faults or errors in navigation or in the management of the 
vessel." The other décisions cited in the brief are ail by courts in- 
ferior to the suprême court, and cannot govern the application of 
principles laid down by that court. They do not attempt to do so, 
and are as far from application in this case as those above cited. This 
is a case of fire, and the bill of lading, a quotation from which is here- 
inbefore cited, simply claims exemptions allowed under the statute. 

The claim of the Thames & Mersey Marine Insurance Company, 
Limited, is governed by a différent section of the statute and a dif- 
férent principle of marine law., Had libelant fîled its pétition before 
taking its chances in the state court, the two claims would hâve been 
governed by the same law; but it did not see proper to do this, but 
submitted its cause to that jurisdiction. It must abide the conse- 
ns F.— 54 
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qUje^ifie?^ and the judgment in tjre state court must be treaïed in this 
court witjidue déférence, governed by the comity between courts. 

The jTiiiIe of négligence is essentially différent in the two: jurisdictions. 
The rulç in, the state court it is unnecessary to discuss. It follows 
the acts of th^ législature ajad the décisions of the state suprême court, 
neither of which governs in a court of admiralty, especially when they, 
either or both, conflict with the provisions of an act of congress or 
décisions of the courts of the United States. In this court those rules 
control ■yvhich are in açcordance with the maritime law which libelant 
has invoked. It has the privilège of invoking the marine law at any 
time before a judgment is actually paid (The Benefactor, 103 U. S. 
239, 26 L. %d. 351 ; Ben. Adm. § 658 ; Hughes, Adm. pp. 228, 229) ; 
but if It neglects to do so this court will détermine the cause as it finds 
it when its jurisdiction is invoked. 

The daim of the Tharnes & Mersey Marine Insurance Company 
must therefpre be taken to be established by judgment. Hence this 
çlaim would be governed by section 4283, Rev. St., as amended, which 
is as foliows: 

"The liability of the owner of any vessel for any embezzlement, loss, or 
destruction,., t>y any person, of any property, goods, or merchandlse, shipped 
or put oh. bpàrd of sueh vessel, or for any loss, damage, or Injury by collision, 
or for aijy açt, matter or thlng, loss, damage, or forfeiture, doiie, occasioned 
or' incurred, wlthout the privlty, or knowledge of such owner or owuers, 
shall in no case exceed the amount or value: of the Intèrest of such owner 
in such vessel and her freight then pendlng." 

This Section of the Revised Statutes was amended by the act of 
June, 188Ô, and made applicable to canalboats, barges, and lighters, 
and such a*nendment is constitutional. Éx parte Garnett, 141 U. S. 
I, II Sup. Çt. 840, 35 L. Ed. 631. In the state court— and it is pre- 
sumed the judge instructed the jury according to the state law — a 
corporation '■ iS liable for tlie négligence of its servants, but under the 
act of congresS' the prïyity or knowledge necessary to deprive it of 
the limitatibn thèrein p^ovided for must be that of its managing offi- 
cers. Craig V. Insuranté Go., 141 U; S. 638, 646, 12 Sup. Ct. 97, 
35 L. Ed. 886; The RepUblîc, C. C. A. 386, 61 Fed. 109. The 
owner is not deprived of thé benefit Of the statute by reason of the 
privity or knowledge of the mastet. Quinlan v. Pew, 5 G. G. A. 438, 
56 Fed. lïi. ' An exarriination of thé record filed as évidence in this 
cause by COnEfentdoeS'not disclose any finding that the loss, damage, 
etc., was "inCiirred with •t'he privity or knowledge of such owner or 
owners." TO deprive petitionef,who has complied with the require- 
ments of the Btatute, of the limitatiotl of liability therein provided, 
thêre mustbe an afîErmative findin^ tO this eflfect. It is therefore held 
that as to the Clâim of the British Foreign & Marine Insurance Gom- 
pany thf? petitioning libelant is exempt from liability under section 
4282 of tfte'RevîSëd' Statutes; that as to the daim of the Thames & 
Mersey Mâtiné Insutànce Gomparty the liability of petitioning libelant 
is'limited'ito the value of the lighter or fiât on which the cargo of 
cottôn was loâded when the fire occurred. 

À decré« wiU be èntered accordingly. 
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INTERNATIONAL CONTRACTING CO. v. WALSH et al. 
(District Court, E. D. New Yorlr. May 12, 1902.) 

1. SHIPPINO— ElRING OP SCOWS— LiABILITT OP HllîBR FOR InJURT. 

An injury to scows, resulting from tlieir going adrift by reason of 
the parting of their Unes while being towed in from the dumping 
grounds, in the absence of proof of négligent liandling of the tow, or 
that the sea was In such condition as to render It négligence in the hirer 
to attempt their navigation, was presumably due to their not being 
equipped by the owner with suitable Unes; and to charge the hirer with 
liability therefor the burden rests upon the owner to show clearly that 
the risk of injury from such cause was assumed by the hirer. 

2. Samb. 

A hirer of scows which went adrift by reason of the insufficiency of 
the Unes with which they were equipped by the owner, if négligent in 
failing to make an effort to recover the vessels, or to promptly notify 
the owner of their loss Is liable for damages approximately resulting 
from such négligence or delay; but the contract cannot be eonsidered 
as remaining in force thereafter, so as to render him liable for further 
hire. 

In Admiralty. Suit to recover for hire of scows and damages for 
their injury. 

Albert A. Wray, for libelant. 
James J. Macklin, for respondent. 

THOMAS, District Judge. This action was brought against Au- 
gustin Walsh ; but, it appearing that the cause of action, if any, was 
against Edward S. Walsb, he was brought in. The libelant seeks to 
recover a balance alleged to be unpaid upon the hiring of two scows, 
and for injury received by them while under such hire. The libelant 
claims that it was stipulated in the contract of hiring that upon the 
completion of the service, the scows should be returned to the libelant 
in their condition at the time of hiring. The respondent Edward S. 
Walsh admits that he was the party who hired the scows, but states 
that such stipulation was not a part of the contract. After several 
days of use, the scows, in tow with others, went to sea, were dumped 
at the mud buoy, and were returning in a choppy sea when the lines 
securing them parted, whereupon they went adrift and were later re- 
covered in an injured condition by the libelant. There was a care- 
taker on each scow, and presumptively the Unes were part of the out- 
fit of the scows. The captain of the tugboat states, that "we wasn't 
pulling but very little on them at the time they parted." It is in- 
ferable that the owner of the scows knew that they were to be used 
for the purpose of going to sea and meeting expectable conditions of 
navigation. If the weather that prevailed at the time of the accident 
was not violent, if it was only such as should hâve been withstood by 
proper lines, then, in absence of neglectful handling of the tow, it 
would be a justifiable inference that his property was damaged from 
his failure to equip his scows with suitable towing lines. Even if the 
covenant claimed by the libelant were made, it should not be construed 
to include accidents happening on account of defects that existed in the 
equipment of the scows. Surely against such defects the respondent 
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could not covenant ; but, if the lines were in good condition, as tHe 
évidence shows, why did. they part ? If they were equal to the strain 
of ordinary seas, they should hâve held. Tlie scows were the last in 
the tow, and, if in such situation good lines parted, the weather must 
hâve been perilous, and, in the absence of preponderating évidence, it 
is improbable that the respondent increased his légal liability, so as to 
guaranty that he would return the scows in good condition, whatever 
périls of the sea might injure them. It is reasonable that a bailee 
might guaranty against his own or another's wrongful injury to ves- 
sels, or their improper use under unfavorable conditions of weather ; 
but it is more difficult to conclude that he assured their safe return 
against the acts of God and the enemies of the republic. But such is 
the libelant's contention. There is no évidence of imprudent exposure 
to the éléments, and with the presumption against, and the burden of 
proof upoîi, the libelant, it is concluded that the contract did not con- 
tain the covenant for which the libelant contends. 

The remaining question relates to the duty of the respondent with 
référence to, the boats after they had gone adrift. Was he justified 
upon the parting of the lines in abandoning the boats, and leaving the 
bailor to seek and fînd them, and recover them at his own cost, or 
should the bailee hâve used some diligence? This question was not 
the subject of contention in the form stated, but it was rather con- 
tended on the part of the libelant that the hiring still continued. Such 
contention should not be maintained. But, had it appeared that the 
bailee was guilty qf.some breach of duty in reporting the loss, whereby 
the owner was deprived of an opportunity of recovering his property, 
the respondent would be liable for any damages approximately result- 
ing from such delay. The évidence does not satisfactorily disclose 
négligence fon the part of the respondent in the regard mentioned. 
Thereforeit is concluded that the libel must be dismissed, with costs. 
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THE MINNEHAHA. 

(District Court, B. D. New York. April 19, 1902.) 

Collision— Stbamship and Tug— Prematuke Fastbning op Linb. 

The Mlrinehaha, a large steamship 600 feet long, while slowly making 
her way under her own steam to lier berth in North river, and wtieu 
some piers below it, was approached by a tug, whlcli had been employed 
to assist her in dockîng. The tug came close alongside, and called for a 
line, whlch was passed out and made fast on the tug by two deek hands. 
The tug then went ahead somewhat faster than the ship, but in a par- 
allel diirectloB, drawing out the line untll she was even with, or ahead 
of , the stem o£ the ship, when the line was made fast on the ship, and 
the tug, by the force of the wind and tide, swung in front of the ship, 
and was struck and sunk, the two deck hands belng drowned. Held, 
that the tug, by steamlng alongside Instead of keeping off, placed herself 
In a more dangerous position, and that upon évidence, a prépondérance 
of whlch showed that the line was made fast on the ship on the signal 
of one of the deck hands on the tug, the ship could not be held in 
fault. 

In Admiralty. Suits for injury of a tug in collision and for the 
death of one of her crew. 
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Hyland & Zabriskie, for libelant Esther E. Thomas. 
James J. Macklin and Wilcox & Green, for respondents Millard 
et al. 

Convers & Kirlin, for respondent Atlantic Transport Co. 

THOMAS, District Judge. On the i8th day of September, 1900, 
the steamship Minnehaha, claimed to be the third largest vessel com- 
ing into the harbor of New York, was bound for and several piers 
below her berth, Pier 39, foot of Houston street, North river. The 
wind was strong from the northwest, and the tide ebb. While the 
Minnehaha was thus under her own steam, approaching her pier, 
three tugs came alongside, two taking their positions oflf her star- 
board side or quarter without in any way making fast, and the tug 
America coming to the port side, and calling for a line when her 
starboard side was some six feet from the steamer. Thèse tugs 
had been employed to assist in docking the steamship. There was 
at this juncture no occasion for the America receiving a line, as it 
was her duty to assist the steamship in docking at Pier 39, by taking 
a line, and thereupon standing oflf from the steamship's course, and 
holding the steamer's head up against the tide as she swung into her 
berth. Hence the America's arrivai was prématuré. Nevertheless, 
the steamship acquiesced, and passed a line from the second chock, 
which was some 80 feet aft of the bow of the vessel. The America 
was about 60 feet long. The Minnehaha was about 600 feet in length, 
with a beam of 65 feet, and without cargo. The distance from the 
levei of the water to her main deck at the stern was about 40 feet, 
and frorn the water to the bridge about 70 feet, the bridge being 
situated about 200 feet aft of the stem head. The America carried 
a crev' of five men, the captain, who was alone in the pilot house, 
the engineer and iîreman, who were in the engine room, the deck 
hand and cook, who were on the stem of the vessel receiving and 
handling the line which they made fast to the tug's bitts, which bitts, 
40 feet aft of the pilot house and 12 or 15 feet from the stern, were 
concealed from the view of the tug's master. The freeboard of the 
America was 5 or 6 feet, and the top of her smokestack showed just 
above the steamship's deck, which had an open rail, After the line 
had been received from the steamship by the tug, the latter went 
ahead, carrying out the line with her, and making somewhat more 
headway than the steamer, which was going very slowly, when, in 
some manner the tug went in front of the stem of the steamship, 
was struck by the latter, was driven under water, the deck hand and 
cook were drowned, and the other members of the crew thrown into 
the water and rescued. One of the libels is filed for the death of the 
cook, and the other libel for injury to the tug. 

There are several allegatipns of fault against the steamship, but 
one only is reserved for discussion, viz., that the line was made fast 
on the steamship before sufficient had run out, and without orders 
from the tug, so that the tug was violently stopped in her forward 
progress, and thrown in front of the stem of the steamship. There 
is a sharp diversity in the contentions respecting the distance the 
tug had gone forward before the line was made fast, as it undoubtedly 



8§ë' 115 FSDBRAL RBPOBTER. 

was. The libelants claim that the tug had not cleared the stem of 
the stearfiMp, while the claimânt urges that her stern had cleared 
the stem of the steamship by some distance, and that the tug had 
been steamitig ahead for some minutes before the accident occurred. 
One conclusion is easily reached, that the accident to the America 
was caiiséd by the fact that, instead of keeping off from the steam- 
ship, she steamed alongside of her, and that the making fast of the 
Une abruptly checked her speed, whereupon the northwesterly vvind 
and ebb tide threw her in front of the larger vessel. The fault of 
being in too clbse proximity to the steamship was that of the tug. 
She was not "waiited there, she Gould perform no duty at the time, 
and, if it was not ilegligent for hér to be in that position, y et there was 
danger in it, and that danger, so far as it arose from her position, 
she herself àssumed. But, nevertheless, she had a right to assume 
that the line would not be made fast on the steamship until orders 
were giveA to that efifect by the tug. When the line was passed over 
from thé steamship to the tug, the boatswain called out to the men 
on thé deck to "sing out when they had enough line;" The captain 
of the tug States that he dîd not hear this, but as he was in the pilot 
house, and to the windward, it is ilpt strange that he did not hear it. 
But whether anything of the kind was said is unimportant, for it is 
expectable that such would' be the procédure. The captain of the 
tug was facing away from the stern of his vessel. He was in no posi- 
tion to hear Or see what the men on the stern of the tug said or did, 
and as both sUch men were lost the évidence is entirely in the hands 
of those upon the steamship. The évidence of the steamship is that, 
after the line had run out for such a distance as to allow the tug to 
précède the steamship, one of the men on the stern of the tug called 
out "to make fast," holding up hiî hand at the same time, and that 
thereupon the line was made fast. If such was the fact, it is impos- 
sible to firid the steamship in faiilt; but this évidence, in détail, will 
be later considered. 

The libelants urge that there were certain facts and circumstances 
from which it is inferred that there was no such direction given by 
either of the men on the stern of the tug, and that in any case, if such 
order had been giveh, the steamship cOrripany should hâve disregarded 
it, unless it caine from the captain of the tug, and évidence is oflfered 
that it is thé ctistom of the port for the master or his mate to give 
such orders, and that they dô ribt suitably come from deck hands. 
But there was no mate, the captain was in no position to give the 
order, and the évidence 6ri the part of the steamship is that orders 
of that nature are not limited to the ofïîcers of a tug. So that the 
case narrows itself down to this, was the direction given? 

The disposition of the line ari'd the men on the steamship may now 
be explained^ The hawser; an 8-inch rope, with a total length of 120 
fathoms, was coiled close to thé, rail just abaft the bitts, which was 
8 Or 10 feet aft of the chock., After certain of the hawser had been 
run out, stated by respondènt's -writuesses to be 30 or 40 fathoms, 
one of the men on the tug signaled with his hands, and sang out to 
make fast, and this was immediately donc. Theréafter the three sea- 
men remained at the bitts, but iféceived no order from the tug. After 
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the liiie was made fast on the steamer, the two men on the stern of 
the tug left their position at her bitts, and one of them was seen 
going forward on the starboard side. The boatswain at the time 
she was made fast stood some distance forward, and in immédiate 
charge of the men who were handling the hawser, and Crichton, the 
chief ofificer, was at the stem. Nilsen, one of the three at the hawser, 
States that one of the men standing aft on the deck sang out, "Make 
fast;" that he (Nilsen) could not see the man without going to the 
rail of the steamship, which be did not do, but he distinctly heard 
him. He was uncertain whether there were two or three men aft 
on the tug. Wilson, the boatswain, states that there were two men 
on the after-deck of the tug, and that they made the hawser fast on 
the tug by putting the eye over the bitts. He gave this évidence : 

"Q. And by whose direction was It made fast? A. By thelr singlng out 
from the tugboat, and ralslng of a hand to make fast. I repeated the order. 
The men were already doing so. They evidently took It from the tug. Q. 
What were the words of the man on the tugboat that you heard? A. 'Make 
fast,' holding up his hand at the same time. Q. Do you know thls tugboat 
from previous expérience? A. Yes. Q. Do you know the men? A. I don't 
know the men personally. Q. Can you state whether that was the usual 
signal? A. Yes; the holding up of one or two hands to make fast or hold 
on. Q. What did you say when you heard thèse words, did you say? A. 
'Make fast.' Q. You sung out, 'Make fast'? A. I sung out, 'Make fast' 
Q. The men had already begun? A. Had already begun to make fast. Q. 
Was it made fast then? A. It was made fast Q. Whereabouts was the tug 
with r'eference to your vessel at that time? A. She was ahead of the stem, 
a little ofC to port" 

Crichton, the chief ofifieer, testified as follows: 

"Q. How far was the stem of the tugboat ahead of a Hue straight across 
from your stem î A. Somewheres about 80 f eet, I thlnk. Q. What occurred 
then? A. They held up their hands, and sung out, 'Make fast' Q. Who 
did that? A. One of the two hands on the lower deck. Q. The same men 
who had taken the line? A, The same men who had taken the Une. Q. And 
made it fast? A. And made it fast. Q. Was that order obeyed on your boat? 
A. Yes, sir; made it fast at once. Q. Did you see the line made tight your- 
self ? A. I saw the Une was fast because the tug went ahead immediately. 
By the Court: Q. Where was the man who made that signal? A. Abaft 
the house on the tug, standing abaft the house on the main deck." 

It is claimed that this évidence is impaired by the subséquent state- 
ment of the witness, which was as follows : 

"Q. You say you saw the man lift his hand on the lower deck, or the 
two men? A. One man. Q. That was when the boat was how far ahead 
of you? A. About 60 feet from the stem. Q. What did he say, if you heard 
him say anything, besides holding up his hand? A. I can't remember. Q. 
Did he say anything at ail? A. He shouted somethlng,— 'Make fast,' or 'Hold 
on,' or something of that kind. Q. You couldn't tell what he said? A. I 
couldn't tell what he said. Q. Do you suppose a man 75 feet abaft of you 
could tell what he said? A. He might. Q. Further away from the America 
than you were? A. He mlght hâve heard. I wasn't paying attention to the 
Word, — I was looklng for the motion. Q. Did he put up two hands, one, or 
what? A. Two hands. Q. What was he dolng there at that time, — anything 
more than standing there? A. No; just standing there. Q. You knew he 
was the deck hand from the position he occupled? A. Yes, sir; one of the 
men." 

There are some discrepancies in this évidence, but they are not of 
a substantial nature, or other than might be expected from three 
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hortést witriessès who had tàken différent parts in a transaction, and 
were sé'PeiSlty 'trying to give their recollections of it, and their nar- 
rative ...ust be'acceptèd. Indeed, if the issue tmust be determined 
whether the stern of the tug was some distance in advance of the 
stem of thé véssel, the évidence on the part of the ship, in the num- 
ber of witiiesses, ~iè greater than that of the tug; and it was not ap- 
parent that the witnesses for the steamship, in their manner of testi- 
îyihg; attd clearness of narration, were inferior to those of the tug. 
The idîsî^Ster, resulting in the loss of life of two men, brings before 
the court litigantsWhose unfortunate condition requires a careful 
considération and ' estimate of the évidence, but it seems clear that 
the libelants hâve not sustained i the burden which rests upon them 
of showing that the accident arose from the culpable négligence of 
the ship. On the other hand, it appears, aside from any presumption 
ôf freedom from négligence, that thé ship did not contribute to the 
accideàt, tiut did as dii;eçted by the men upon the tug. 
The life^ls herein are dismissed. 



THE ATLAS. 

THE LEONARD J. BUSBY. 

, (District Court, E. D. Kew York. Aprll 19, 1902.) 

1, CoLiiisiON— Brbaking of Babgbs fbom Pibb— Evidence Considekbd. 

Confllctlng testlmony considered, and the partlng of a Une by which 
ft barge was made fast to a pler helA to hâve been due to the strain 
caus(fd by the tying up of flve othçr barges on the outslde, where they 
weï'e\BegUgehtly aljowed to lie dùring a hlgh wlnd, ail being sustained 
by tl^e ftrst, and not to the cutting of the line by a steam tug. 

8. Sam»— NaoïiioBNCE-^McoHiNO. 

A barge was négligent in remainlng tied up on the outside of flve 
others, .lie . Inner one only being fast to the pier, during a stormy day, 
with tbe wlnd blowing at a high veiocity from the side, and is llable 
for a çoiUsion caused by her swin^ing around on the partlng of the 
line by whiçh tbe stern of the inner boat was beld to the pier. 

In Admiralty* Suit for collision. 

James J. Macklin, for libelaht. 

Avery F;. Cushman, for claimant' of the Atlas. 

Albert A. \?Vr4y, foi* claimant ûf the Busby. 

THOMi?k(S, District Jqdge. On January 19, 1901, six large barges, 
several of them covered, and ail laden, lay across the end of the North 
Central pier in' the Atlantic Basin. Thé barge Altoona was next to 
the pier,; ànd the barge îarthest out was the Atlas. The Altoona 
sustained lall the vessels, as she àlone had lines to the pier. She had 
out several lines, but one 4-inch line ran from the cleat on her extrême 
stern to the string pièce of the side of the dock, some 50 feet from the 
end, altKou^h there was an iron spile and an upright put at that place 
on the dock for the purpose of making fast, which was not used. The 
wind wa's from the northwest, and while it was blowing at between 
50 and 60 miles an hour, the Une just named parted at the string pièce. 
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and the vessels ail swung around, so that the Atlas came în collision 
with the canal boat Mullen, which was lying at East Central pier, out- 
side and across the bows of three other boats. It will be observed that 
the opening in the basin gave full opportunity for the wind to affect 
the vessels, and the accident that happened was precisely what the con- 
dition of the boats and the weather would cause. In other words, 
adéquate cause for the parting of the line was présent, and, in view 
of such conditions, the négligence of the Atlas, and even some of the 
boats lying inside of her, is sufficiently apparent. But the captain of 
the Altoona ascribes the accident to a dififerent cause. At a time 
shortly before the parting of the rope, the steam tug Busby had come 
into the basin, for the purpose of mooring therein the barge Behre, 
and upon her arrivai she put the barge on the north side of the North 
Central pier, and some 40 or 50 feet away from the end of the pier. 
The captain of the Altoona states as follows : 

"Q. She [the Busby] came in and landed a boat there. Then what? A. 
He worked up towards my line, — a new four-lnch line I had out, I put there 
the night before to secure me well for the nigbt. He worked on the Une 
for to get his stern offi. By doing so he eut my line, and, when that line 
pavted, the other two Unes I had out from the stern parted as well from 
the strain of ail the rest of the boats." 

Van Pelt, who was on the vessel Ridgeway Park, alongside which 
the Behre was landed, testified that, after the landing pf the barge 
by the Busby, "she went ahead on a brand new line, and when she went 
ahead she shoved that line to the dock and her stem iron eut the 
line. Q. Did you see what boat this Hne ran to from the dock? A. 
I think from the first boat, but I couldn't say exactly." On the other 
hand, it appears from the évidence of the Busby that, although she 
was headed across the slip, yet that her stem was at ail times several 
feet away from the line and did not touch it. To this the master of the 
barge Behre, the captain of the Busby, the deckhand Matthews, Wil- 
son, the night captain of the Busby, who was in the pilot house, but 
not on duty, and Nugent, the engineer of the Busby, who said that 
he saw the accident, ail testify. 

This case has been held for some time after having received the 
first considération, for the purpose of determining the credibility of 
thèse witnesses. Upon the trial the court was impressed with the 
straightfcrwardness of the captain of the Altoona, and there is con- 
sidérable hésitation in determining that he was in error in his state- 
ment that the Busby eut the line ; but the évidence of the witnesses 
for the Busby was not impaired by any conduct during the examina- 
tion, or inconsistencv in statement, and the court does not feel justi- 
fied in concluding that the several witnesses for the Busby were out- 
weighed in the quality of their évidence by the two witnesses testify- 
jng in opposition. Therefore the Busby cannot be held for the acci- 
dent. Although the wind was very much more severe at the time of 
the accident than it had been theretofore, yet the day had been 
tempestuous, and the manner in which the Atlas was tied up to the 
Altoona was calculated to produce this accident ; and it is concluded 
that the Atlas was at fault in lying in the position in which she did. 

Decree must therefore proceed against the Atlas alone. 
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) In re HTJIjL et al. 

i (District Court, D. Vermont. May 17, 1902.) 

1. BaNKHUBTCÏ— VaMDITT OF CHATTEL MOKTaAGB. 

The rule of the suprême court of the TJnlted States that a chattel 
mortgage of goods, glvlng the mortgagor the right to Sell and to replace 
the gobds sold with others whlch should corne under the mortgage, Is 
ffaudulent and vold as to other credltors as a matter of gênerai law, 
Is to be foUoved in bankmptcy proceedings, regardless' of the décisions 
of theooïirts pf the state on the question. 

3. BaME— ÉBOPBRTY PaSSING TO ThUSTBK., 

Thè prôtlslon of Bankr. Act 1898, §70 (5), which vests in the trustée 
title to pirdi)erty of the bankrupt "whith prior to the flling of the pétition 
he could by any means bave tranSferred," covers Personal property 
which, although mortgaged, the bankrupt waa authorized by the terms 
of the mortgage to sell. 

3. SaMB— PbEFBRBNCEB— MOBTOAGE. 

A chattel mortgage given within four months prior to the bankruptcy 
of the mortgagor, to secure the purchase price of goods then bought, 
and including such goods and also other goods previously owned by the 
mortgagor, is vold as an illégal préférence, under Hhe bankruptcy act, 
as to the goods previously owned, but is valid as respects the new goods 
which were acquired as a part of the same transactlon.i 

In Bankruptcy. On claim of raortgagee to proceeds of mortgaged 
goods. 

Clarke C. Fitts, for claimant. 
John E. Gale, for trustée. 

WHEELER, District Judge. The claimant, Frisbee, sold a small 
stock of goods to the bankrupts, and long within the four months prior 
to the pétition took a mortgage back of those and other goods and 
some exemptions, leaving power to sell and replace goods to be in- 
cluded in the mortgage. The whole hâve been sold, and the goods 
that came from the claimant brought $178.59; those formerly of the 
bankrupts, $92.78; and the exemptions, $25; and he claims the pro- 
ceeds of the whole. 

The validity and efïect of chattel mortgages with such. power of sale 
by the môrtgagors as to other creditors hâve long been the subject of 
much discussion and divergence of judicial opinion in England and 
this country. 5 Am. & Eng. Enc. Law (2d Ed.) 992. The United 
Statfeis suprême court has decided that such mortgages are fraudulent 
as a matter of gênerai law, and void as to other creditors in bank- 
ruptcy proceedings. Robinson v. Elïiott, 22 Wall. 513, 22 L. Ed. 758. 
The suprême court of Vermont has held that they are good and valid 
as against other creditors in state insolvency proceedings. Peabody 
V. Landon, 61 Vt. 318, 17 Atl. 781, 15 Am. St. Rep. 903. This is 
a question of gênerai law under the bankrupt act, rather than a rule 
of property under the state law, and the décision of the suprême court 
of the United States, which has final disposition of it, is, of course, 
to be followed hère. Beâides this, the présent Bankr. Act § 70 (5), 

1 See Bankruptcy, vol, 6, Cent Dig. §| 259, 260. 
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vests in the trustée property of the bankrupt "which prior to the filin g 
of the pétition he could by any means hâve transferred." This prij>- 
erty, that did not come from the claimant, was so left by the mortgage 
that it might be transferred by the bankrupts. 

The act saves liens in good faith for a présent considération from 
its opération; but this does not make good, nor add to the force of, 
mortgages that would not be valid as to any property at common law. 
In Peabody v. Landon it was said that possession by the mortgagee 
under the mortgage would, as to after-acquired goods, make the lien 
good as of the date of the mortgage, which in that case was prior 
to the limit of the state insolvent law, although the delivery was within 
it. But that is not in question hère. This mortgage created a new 
debt, and a delivery of prior property to secure it would be a prohibited 
préférence. Robinson v. EUiott, 22 Wall. 513, 22 L. Ed. 758. Upon 
thèse principles, the mortgage, and the proceedings under it, appear to 
be void in law as to prior property, not exempt, as against creditors 
represented by the trustée. 

As to the goods that came from the claimant, the sale and mortgage 
were parts of one transaction, by which he put in as much as he would 
take out if he should hâve the benefit of them or their proceeds ; and 
to that extent it would not affect, and could not be fraudulent as to. 
other creditors. The record of the mortgage would probably save hi.-< 
rights as a conditional vendor. V. S. § 2290. 

As to the exemptions, neither any of the other creditors nor the 
trustée representing creditors has any right or interest hère. They 
are to be merely set out, subject to review hère, to the bankrupts by 
the trustée, and liable to thé rights of others, as they may be de- 
termined elsewhere. 

The resuit is that the claimant is entitled to the $178.59 avails of his 
former goods ; the trustée is entitled to the $92.78 avails of the former 
goods of the bankrupts for the benefît of the estate ; and the trustée is 
left to set out the avails of the exemptions to the bankrupts, without 
préjudice to the rights of the claimants. 

$178.59 decreed to claimant; $92.78 decreed to trustée; $25 left 
to be set out as avails of exemptions, without préjudice. 
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In re OTTO. 
Plstrict Oonrt, D. New Jersey. May 22, 1902.) 

BAKKKtrPTCT— DiSCHARQB— CONCBAI.MBNT OF ASSKTS. 

WJiere a bankrupt omltted from hls schedules money standing ta 
bis Crédit in bank, and on bis examina tion at flrst denled tbat be baâ 
a bank account, and subsequently testlfled tbat it had been dosed, and 
tben elalmed tbat tbe money belonged to bis wlfe under a wrltten trust 
agreement, whlch be falled to produce wben requested, a flndlng waa 
Jtistlfled tbat be knowlngly and fraudulently concealed tbe money froia 
' bis trustée, and was debarred from tbe rlgbt to a diBcbàrge.>> 

In Bankruptcy. On application for discharge. 
Paul Ni Turner and John S. Foster, for bankrupt, 
Hatch & Wickes, for intervening creditor. 

KIRKPATRICK, District Judge. Application has been made în 
this case for the discharge of the bankrupt. The matter going to the 
référée, testimony has been taken, and the référée finds from it that 
the bankrupt has knowingly and fraudulently concealed, while a bank- 
rupt, from his trustée, and failed to mention in the s.chedule attached 
to his pétition in bankruptcy, certain moneys deposited and standing 
to his crédit on the books of the Market and Fulton National Bank 
in the city of New York. I hâve carefuUy considered the testimony, 
and concur in the conclusion reached by the référée. I am satisfied 
from the évidence that the account in the Market and Fulton Bank 
was one in which was kept the gênerai funds of the Otto family, which 
funds were used for the purpose of maintaining it ; that the bankrupt 
deposited in the account the proceeds of his own labor as well as any 
income ;of which his wife was the récipient, and so mingled them as 
to render therti indistinguishable. The account stood in the name 
of the bankrupt, and no other person was entitled to draw upon it. 
It was under his sole control, and he was the owner of it. There was 
a balance to the crédit of the bankrupt in the account at the time 
of the adjudication, and this amount should hâve been included in 
the schedules. I am of the opinion that the omission of the amount 
from the schedules was made knowingly and fraudulently. In his 
examination the bankrupt denied that he had any bank account, either 
for himself or as attorney or trustée for his wife. When he did 
admit the existence of the account in question, he sought to belittle 
it, swore that it had been closed, that it belonged to his wife under a 
trust agreement, showing what purported to be a copy thereof. This 
paper was without date or witnesses. He was asked to produce the 
original, but after ample opportunity neglected or refused so to do. 
It does not appear that this agreement was shown to any one, and the 
advice of Mr. Turner that because of it the money in the Market 
and Fuîton Bank belonged to his wife was conditioned upon the fact 
that the agreement had been made bona fide. The évidence fails to 
satisfy me that such an agreement was ever made, and it was incum- 
bent on the bankrupt to show that the money standing ia his name 

» See Bankruptcy, vol. 6, Cent. Dlg. i 73Sk 
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at the time of filing the schedules, and not included therein, was the 
property of another, and not his own. 

In the whole case I concur in the finding of the référée, and the 
discharge of the bankrupt is therefore refused. 



JABINE et al. v. OATES et al. 

(Circuit Court, W. D. Kentucliy. May 24, 1902.) 

AppBAL Bond— Vahdity — Appeal Taken in Action at Law. 

An appeal will not lie from a judgment of a fédéral court awardlng 
a wrlt of mandamus, -which is at law; and wliere such an appeal was 
prayed for, and inadvertently allowed, a bond given thereon was a 
nullity, and dld not operate as a supersedeas, nor was it based upon 
any considération whicli could bind the parties thereto, either as a 
statutory or a common-law obllgation.i 

At Law. On demurrer to answer. 

D. M. Rodman, for plaintiflfs. 

Wm. H. Yost and Willis L. Reeves, for défendants. 

EVANS, District Judge. Several years ago the two plaintiflfs each 
brought an action at law against the county of Muhlenberg to recover 
the amounts due on certain interest coupons attached to bonds issued 
by that county. Judgments having been rendered for the amounts 
claimed, the plaintiflfs, in ancillary proceedings which were Consoli- 
dated, procured the issuance of a writ of mandamus requiring the 
county court of Muhlenberg county to levy a tax sufificient to pay 
the sums due. In the course of this Consolidated proceeding the judg- 
ment was rendered which is described in the bond presently to follow. 
From this last judgment an appeal was prayed and granted to the 
circuit court of appeals, and Muhlenberg county executed an appeal 
bond in the foUowing words : 

"Whereas, the appellants, Muhlenberg county and the Muhlenberg county 
court, hâve taken an appeal from a judgment of the United States circuit 
court for the Slxth circuit, and district of Kentucky, Owensboro division, 
rendered at Its January term, 1897, against them, in which judgment the 
county judge of said county was ordered and directed to forfelt the office 
oî and remove the présent sheriff of Muhlenberg county from his office, and 
further, after such removal, to appoint a collecter to collect the tax here- 
tofore levled in the above cases by the county court, and to appoint as such 
collecter any citizen or résident of the state of Kentucisy, whether he is a 
résident of the appellant county or not; whereas, the above-named appellants 
hâve prosecuted an appeal to the United States circuit court of appeals for 
the Sixth circuit to reverse the judgment above described: Now, we, Muhlen- 
berg county as principal, and P. S. Phillips [and others, naming them] as 
sureties, covenant to and wlth the appellees, John N. Jabine and Bra Murray, 
in the above-named cousolldated cases, that the appellants wlU pay to the 
appellees ail costs and damages that may be adjudged against the appel- 
lants on the appeal, and that they will satisfy and perform the judgment 
in case it shall be afflrmed, by removing the said sherifC, and by appointing 
the collecter as requlred in said judgment: Now, therefore, the considération 
of this obligation is such that if the above-named appellants shall prosecute 
their said appeal to effect, and answer ail damages and costs If they shall 

1 See Mandamus, vol. 33, Cent. Dig. { 428. 
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fall to fljake,gppd thelr plea, then thls obligation shall bevoîd; otherwlse 
the samè snall' be and reniain in f ull force and virtue. Sealed with our 
seals and dated tliis 17th day o£ March, A. D. 1897." 

Certain of the défendants signed the bond, and they are sued there- 
on in this action for a sum in damages équivalent to the full amount 
of the judgments at law, though wÊit stipulation in the bond would 
support that daim in its entirety is not at ail clear. To the pétition 
of the plaintifïs the défendants hâve answered, pointing out that the 
judgment attempted to be superseded by the bond above set forth 
was rendered in a proceeding at law, and that no appeal could be 
granted therefrom, and insisting that the appeal itself and the bond 
given for its prosecution were alike void. The answer also claims 
that the appeal was in fact abandoned, and was never taken to nor 
decided by the circuit court of appeals, and, further, that a writ of 
error was sued out, and, upon the case being heard thereon by the 
circuit court of appeals, the judgment described in the bond was 
afïîrmed. It is averred in the answer that no other bond was given 
except the one above set forth, and that it had référence altogether 
to the appeal, and none to the writ of error. The plaintifïs hâve 
demurred to the answer, and, assuming that the averments of the 
answer are true, it seems to the court that the légal efïect of the show- 
ing made is that the appeal bond sued on, as well as the appeal itself, 
were misconceived and inefïectual, and could not and did not of them- 
selves operate to superséde the judgment at law described in the bond, 
and, furthermore, that they did not and could not bring the case be- 
fore the circuit court of appeals, nor give it jurisdiction to review the 
judgment. Iti Saltmarsh v. Tuthill, I2 How. 389, 13 L. Ed. 1034, 
it was said by Çhief Justice Taney, in delivering the opinion of the 
cQurt, "The judgment in this case being in a common-law proceeding, 
it was not removed to this, court by the appeal, and consequently the 
appeal bond did not operate as a supersedeas." The difïerence be- 
tween an appeal, whîch can be taken only in equity and admiralty 
causes, and a writ of error, which alone tnust be, taken to review judg- 
rnents in acti9,fis at law, is so well marked and so clearly defined in 
the fédéral practice that it need not be enlarged upon. Muhlenberg 
Cd. V. Dyer, 13 G. C. A. 64, 65 Fed. 634. The fact that the word "ap- 
peal" is applicable to ail forms of action in our staté practice is not, 
and cannot be, material in the fédéral practice, which, as to the manner 
of reviewing the judgments of inferior fédéral courts, is regulated en- 
tirely by federallaws. In this instance an appeal appears to hâve 
been prayed and inadvertently granted by the court rendering the 
judgment, aîid a bond théreupon appears to hâve been executed, 
which some of the parties supposed would operate as a supersedeas 
of the judgment at law. This erroneous supposition, however, can- 
not change the légal aspects of the case, nor make a supersedeas out 
of what the:law' makes an idle and vain thing. There cannot be an 
appeal froin' a judgment in an action at law in the fédéral practice, 
and, if there cannot be an appeal from such a judgment, then a bond 
to prosecûte to efïect an appeal in such a case cannot hâve any valid- 
ity; riOr caiï such a bond be based upon any considération which 
would make it binding upon the parties, thereto. Such a bond is in- 
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effectuai to operate as a supersedeas, and did not and could not so 
operate in this case as to hâve prevented the taking of any steps 
nor the issuance of any procéss or writ available to the plaintiffs after 
the rendition of the judgment. That there is no considération to 
uphold such a bond under such circumstances may be a very essential 
point of view from which to look at the case, and especially as it 
seems to be fair to infer from the answer that the appeal bond in this 
instance was given before the writ of error was allowed or issued, 
and was in no sensé a considération or condition upon which that 
writ was allowed. Indeed, the bond to prosecute with efifect the in- 
applicable and impossible remedy of an appeal seems to hâve no légal 
bearing upon the remedy actually, and possibly upon fuUer advice, 
afterwards pursued, of having the judgment reviewed by a writ of 
error, which was the appropriate proceeding. It is averred in the 
answer that the appeal was actually abandoned and was never prose- 
cuted. If thià be so, the case might possibly be stronger, though, 
as that remedy did not lie at ail, it probably could not be aban- 
doned. An appeal was never available. It was never a légal possi- 
bility. It could not be pursued. But a writ of error — the appropriate 
remedy — was pursued, though without any bond having been given 
to operate as a supersedeas under the statutes of the United States. 
That a mandamus is not an équitable proceeding, but is only a writ 
for the enforcement of judgments at law, — in short, that it is only 
a proceeding ancillary to the action at law, — is so clear that no au- 
thority need be cited, except that of Rosenbaum v. Bauer, 120 U. S. 
450, 7 Sup. Ct. 633, 30 L. Ed. 743. The case of Babbitt v. Finn, loi 
U. S. 7, 25 L. Ed. 820, cited by counsel for plaintiffs, is manifestly 
not applicable to any question involved hère. In that case, under 
the bankruptcy law, there were two writs of error sued out. One 
carried the case from' the district court to the circuit court. A bond 
which operated as a supersedeas was given when the first writ of error 
was allowed. The circuit court affirmed the judgment, and another 
writ of error, which carried the case to the suprême court of the United 
States, was sued out. A second bond was then given for the prosecu- 
tion of that writ of error. There was no appeal in either case, and ail 
that the suprême court decided was that the sureties on the first bond 
were liable thereon upon the final affirmance by the suprême court 
of the judgment at law rendered by the district court. It is true that 
sometimes judges, in their opinions, speak rather loosely of appeals, 
using that word in its more gênerai and generic sensé; but the au- 
thorities, when we view the actual décisions of the courts, leave no 
doubt, as it appears to me, upon the only question involved in the de- 
murrer. 

It is insisted for the plaintiffs that the bond sued upon is at least 
good as a common-law obligation, and will therefore support the 
action. Even if this might, in some gênerai sensé, be true, and even 
if what has been said is not maintainable, still the answer shows that 
the bond was so given as not to be founded upon any considération 
sufficient at common law to support it as a binding obligation, inas- 
much as it is apparent, if the answer be true, that no good to the obli- 
gors, in the way of staying the judgment, and no loss or préjudice to 
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the obîîg-ees {n the ^ame way,i eowlcj, as a matter pf law, be possible by 
resm>nyOi its stipulations.' Bjut the claim that the bond might be 
Qp^rativer^ least, as a statutpry bond is probably sufficiently answered 
by what wssgaid by Mr. Ghjef Justice Waite, in delivering the opinion 
of the eourt, in Sage v. Railroad Co., .93 U. S. 417, 23 L. Ed. 933, 
as foUows: "A supersedeas is a statutory remedy. It is only ob- 
tained: by a strict compliance with ail the required conditions, none of 
which can be dispensed with." ;,The bond suedpn.was based entirely 
upon aniUusory, and in that çasç impossible, thing, called an "appeal," 
which wais a nullity, and cpnsequently could support no stipulation 
whateyer. Indeed, the bond at once became a mère waif in the case, 
and could not hâve prevented any action the plaintiffs might hâve 
chosen to take, and the then learned judge of this court would doubt- 
lesg hâve promptly so held if his attention had been called to it. If, 
when the: writ of error was sued out, a proper bond had been there- 
upongiven, based upon that writ, and if it had been sued upon, a dif- 
férent case would be presented, — especia|ly if the plaintiffs' pétition had 
shown that the writ of error was lodged in the clerk's office in time to 
operatCi under the statute, as la supersedeas. Kitchen v. Randolph, 
93 U- S. 87, 23 ly. Ed. 810; Poster v. Kansas, 112 U. S. 204, 5 Sup. 
Çt ègy, 28 L. Ed. 629. One, possibly, of the plaintiiifs, and certainly 
ail of the défendants, are citizens of Kentucky; and if the bond sued 
on is, as plaintifîfs cqntend, a mère common-law obligation, and not a 
statutory bond, then the question of jurisdiction may dépend on the 
diverse citizenship of the parties, and be a most important one for 
considération. 

Some stress is laid upon the fact that the attorney who executed the 
bond under a power had been authorized thereby to sign the names of 
the sureties to a supersedeas bond, but whatever power he may hâve 
had is quite immaterial, as we are to consider only what bond was in 
fact executed. Its express stipulations must now be looked to, and 
the question of what they might hâve been under the power of attorney 
cannot concern us. 

The answer of the défendants présents a good défense, and the de- 
murrer thereto must be, and is, overruled. 
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MBARS et al. v. LOCKHART et al 

(Circuit Court of Appeals, Eighth Olrcult. April 14, 1902.) 

No. 1.652. 

Veîïdor and Pukohaser— TitI/E of Bona Fidb Pukchasbk— Unrecorded 
contbact. 

A bona flde purchaser of land for full value from the holder of the 
légal title cannot be afCected by an agreement made by bis grantor to 
hold the land in trust for another of whlch he had no actual notice, 
and which was not recorded until after his purcbase. 

Appeal from the Circuit Court of the United States for the District 
of North Dakota. 

E. Ashley Mears, for appellants. 

John E. Greene (Ira B. Mills, W. C. Resser, and E. B. Mills, on the 
brief), for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. This was a bill filed by J. B. Lock- 
hart (upon whose death Frances E. Lockhart and Angline Kearney 
Lockhart, an infant, were substituted as appellees) against E. Ashley 
Mears and Clarence T. Mears, the appellants, to détermine the adverse 
claims of the appellants and quiet the appellees' title to certain real 
estate situated in North Dakota. The proceeding was authorized by 
the Code of that state. The défendants answered, and filed a cross 
bill. A good deal of testimony was taken. The court below found 
against the appellants on several grounds, and entered a decree in con- 
formity to the prayer of the bill. 

The property in question had once belonged to the National Bank 
of North Dakota at Fargo. The bank failed, and thereafter proceed- 
ings were had which resulted in investing John A. Percival with the 
légal title to the real estate in controversy and certain personal assets 
of the bank. To' perfect Percival's title to the real estate the appe- 
lant E. Ashley Mears, as président of the bank, executed and deliv- 
';red to Percival on the i7th day of August, 1896, deeds of convey- 
ance for the same, and on the same day Mears and Percival entered 
into a contract, the material parts of which are as follows : 

"This contract entered Into the seventeenth day of August, 1896, by and 
between E. Ashley Mears, président of tbe National Bank of North Dakota, 
at Fargo, North Dakota, on behalf of himself and other offlcers of said 
bank, and John A. Percival, witnesseth that v^hereas, the offlcers of the 
National Bank of North Dakota are anxlous to hâve it reorganized for the 
beneflt of its stockholders, and the stockholders' agent heretofore appointed 
bas transferred its assets to John A. Percival under an order of the judge 
of the United States court for the district of North Dakota; and whereas, 
it being necessary to perfect its title that the offlcers of said bank should 
exécute in its behalf to said Percival a deed for ail the real estate so trans- 
ferred; and whereas, the said Percival Is willing to turn over to any new 
corporation formed in the interests of any or ail of the stockholders of 
said national bank aU the real and personal property which he purchased 
from said stockholders' agent, J. A. Hanway: Now, therefore, the offlcers 
of said bank bave this day executed deeds to the foUowing described real 
estate to John A. Percival, to wit: * * • It is hère further agreed that 
on payment to said Percival by the offlcers of said bank of the sum of 
115 F.— 55 
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twenty-8lx thousand dollars at or prlor to the tlme he makes payment t» 
sald Hanway or oth,«B person for ptirchase price he shall convey said prop- 
erty in fee simple, free of ail liens or Incumbrances except thpse exlsting 
at this tltiiîè fd sàfd'bffiÀers^ or, should any mortgage bè plâced théreon, such 
amount shall be deducted from the s^id siim of twenty-six thousand dollars. 
It is hereby furtber agreed that sald payment may be made in instaUments, 
and that said officere shall be at liberty to take, and said Fercival shall 
convey, any portion of the aforesaid property on payment to said Percival 
of the amount of this contracL It la agreed that Percival is to take the 
bank stock at Ç4.600 to apply on thls contract" 

This contract is the basis of the appellants' claim to the property. 
The circuit court found that this "agreement was wholly terminated 
and anhulled by the mutual agreement of the parties." Though there 
is évidence in the record to support this conclusion, we do not rest 
our judgment on that ground. 

The lower coiut also found that Lockhart was a bona fîde purchaser 
in good faith for a valuable and sufficient considération, without no- 
tice, eitherconstructjve, express, or implied, of any claim, either légal 
or équitable, of the appelants or either of them, or any other person, 
to the premises in coiitroversy. In this finding we fully agrée. Ac- 
cording to the great weight of the évidence, Lockhart was a bona fide 
purchaser in the fuUest and strictest sensé. He agreed to pay and did 
pay $ï9,cxx) for the property. This was its full value. The contract 
between Mears and Percival which we hâve quoted was not acknowl- 
edged or recorded, and he had no notice of its existence, and no notice 
of any fact to put hinjon inquiry. Fourteen days after Lockhart made 
his purchase and had paid, or become irrevocably bound to pay, the 
purchase money, and the deeds from Percival to him had been duly 
acknowledged, the contract between Mears and Percival with an inv 
perfect acknowledgment was recorded. This action did not and could 
not. aflfect the rights of Lockhart previously acquired. 

No useful purpose would be subserved by reciting in détail the évi- 
dence tp support the finding of the lower court and of this court on 
this question of fact. The science of jurisprudence is not advanced by 
the discussion of mère questions of fact. It is enough to say that the 
évidence upon this issue is to our minds conclusive. Conceding, 
therefore, that the agreement between Mears and Percival established 
a trust relation between them, Lockhart was not aflfected thereby, 
beçause he had no notice, either cpnstructive or actual, o£ the existence 
of any such trust relation. 

The decree of the circuit court is affirmed. 



BOARD OF COM'RS OF KEAENY OOUNTY, KAN., v. VANDRISS. 

(ClréQlt Conrt of APPeals, Eightfa Circuit Aprll 23, 1902.]| 

No. 1.648. 

I, Muirion>AL Bosdb — Ebtoppbi. by Récitals — Bona Fidb Pdrchasbbb. 

Where municipal bonds were sold In the open market for full vaine 
to purchasers who had no knowledge of any facts impalrlng thelr 
validlty, the munlclpality Is estopped to deny the tnith of récitals thereln 
Btatlng the act authorlzlng thelr issUance, and certifying that "ail acta. 
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conditions, and thlngs required to be done précèdent to and In tlie issu- 
Ing of said bonds hâve been properly done, happened, and performed In 
regular and due form as required by law"; and the bonds cannot be 
defeated uniess tliey themselves, or the act under which they were 
issued, or botli, when read together, disclosed that they were Issued 
wlthout authority or not in conf ormity with law.i 

2. Statutes— Spécial Laws— Validitt. 

Under Const Kan. art. 2, § 17, prohlbiting the enactment of a spécial 
law when a gênerai law can be made applicable, as construed by the 
suprême court of the state, It is the province of the législature and not 
of the courts to détermine when a spécial law is necessary. 

5, Municipal Bonds— Confobmity to Stattjte— Time op Patmknt. 

Under a législative act authorizing and directing a tawnship to issue 
bonds, and providing that they should be payable 20 years from date, 
and, at the option of the townshlp, might be called In and paid at any 
time after 10 years, such bonds are not invalid because by their terms 
they were made payable In 20 years from the Ist of January preceding 
the date of their issuanee, in March; the townshlp reserving the right 
therein to pay them at any time after 10 years; the provision relating 
to time of payment being merely directory, except as Imposing a limita- 
tion beyond whlch the bonds should not be made to run. 

L Same— Mode op Execution. 

Under an act authorizing and directing a township board, whlch, 
under the law, consisted of the township trustée, clerk, and treasurer, 
to issue bonds, it Is not essential to the validity of such bonds that they 
should be signed by ail the members of the board; and they were 
properly executed by being signed by the trustée and attested by the 
clerlj, with the seal of the township. 

6. Same — Epfect of Récitals. 

Bona fide purchasers of township bonds contalning récitals that ail 
acts précèdent toand in the issuing of such bonds had been done as 
required by law, and bearing the certiflcate of the state audltor that 
they were "regularly aud legally Issued," and registered In his office, 
hâve the rIght to rely on the presumption that they were executed In 
pursuance of appropriate formai action of the township board. 

6. Same— Taking Epfbct op Act. 

An act authorizing a township to Issue bonds, and providing that it 
should talie effect "from and after its publication," was In efifect durlng 
the whole day of such publication, so as to render valld bonds issued 
thereunder and bearing that date, in the absence of proof of the hour 
when the publication was made and when the bonds were signed. 

7. Bamb — Dissolution op Township Issuins — Liability op Municipal 

succbssob. 

Kearny county, Kan., is the municipal successor of the old township 
of Laliiu, In Finney county, and liable for the obligations of such town- 
ship, under the décision of the suprême court of the state, whlch Is 
conclusive on the county in a fédéral court 

8. Jueisdiction op Fédéral Courts— Amount in Controverst— How De- 

termined. 

A fédéral court bas Jurisdlctlon of an action to recover on coupons 
from municipal bonds aggregating In amount over $2,000, exclusive 
of interest, where the claim is made in good faith, although a plea of 
limitations is sustained as to some of the coupons sued on, whlch reduces 
the amount of recovery below that sum.2 

* 

1 Bona flde purchasers of municipal bonds, see note to Piekens Tp. v. Post, 
41 C. C. A. 6. 

2 See Courts, vol. 13, Cent. Dig. § 890. 

Jurisdlctlon of circuit courts as determlned by amount In controversy, see 
notes to Auer v. Lombard, 19 C. C. A. 75; Shoe Co. v. JRoper, 36 O. 0. A. 4«ô. 
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■ In Error to the Circuit Court of the United States for the District 
of Kansas. 

ïhis action Was brought by L. Vandrlss, the défendant In error, against 
the board of county commissioners of Kearny County, Kan., the plaintlfC In 
error, on 280 coupons that had been detached from municipal bonds. Said 
bonds, together with the certiflcate of the county clerk and state auditor, 
were in the foUowing form: 

"No.— — - $250.00. 

"TJnlted States of America. 
"Fundlng Bond. 
"Townshlp of Lakln, Finney County, State of Kansas. 
"Know ail men by thèse présents that the townshlp of Lakln, county of 
Finney, In the state of Kansas, for value recelved, promises to pay to the 
holder et t^Ç; indebtedness funded by the Issue of this bond, or bearer, the 
sum of two hundred and flfty dollars, at the fiscal ageney of the state of 
Kansas, in the clty of New York, on the flrst day of January, A. D. 1907, 
with Interest at the rate of six per cent, per annum, payable at the fiscal 
agençy of the state of KftQsas, In the city of New York, semiannually, on 
the flrst days of January and July In each year, on présentation and sur- 
render of the Interest coupons hereto attached as they become due. After 
ten years from date the said townshlp exprcssly reserres the right, upon 
service of notice at said fiscal ageney at any time when coupons are due, 
to pay off this bond at such tltne thereaf ter, not less than one year, as may 
be naméd in said notice. This. bond is one of twenty bonds of Uke ténor 
and date, IssUed fpr the purpose of funding certain indebtedness of said 
townshlp of Lakln, under the provisions of an act of the législature of the 
state of Kansas entltled 'An act to authorize the townshlp board of Lakln, 
Finney county, Kansas, to issue bonds of said townshlp to fund its out- 
standing floating Indebtedness.' Approved March 5th, 1887, And It is hereby 
certified and rçèlted that ail aets, conditions, and things requlred to be done 
précèdent to and In the issuing of said bonds bave been properly done, hap- 
pened, and performed in regular and due form as requlred by law. 

"In testimony whereof , the towhship, by IJs trustée and townshJp clerk, 
hâve hereunto set their hands. Done at Lakln this 12th day of March, 1887. 
"[Seal.] A. B. Roylan, 

"Townshlp Trustée. 
"Attest: F. 0. Kennedy, 

"Township Clerk. 
"State of Kansas, Finney County — ss.î This bond was duly registered in 
my office according to law this 14th day of March, A. D. 1887. 

"A. H. Burlis, 
"County Olerk. 
"I, T. McCarthy, auditor of the state of Kansas, do hereby certify that 
this bond has been, regularly and legally Issued, that the signatures thereto 
are genulne, and that such bond has been duly registered In my ofllce ac- 
cording to law this 15th day of March, 1887. 
"Witness rriy ofBcial seal. 

"[Seal.] T. McCarthy, 

"Auditor State of Kansas." 

Section 1 of the act of March 5, 1887, whlch Is referred to in the bonds 
as the authorlty under whieh they were issued, Is as follows: 
"An het to authorize the township board of Lakln, Finney county, Kansas, 
to Issue bonds of said township to fund its outstandlng floating Indebted- 
ness. 

"Section 1. That the township board of Lakln, Finney county, Kansas, be 
and said'board Is hereby authorlzed and directed to Issue the bonds of said 
townshlpi In amount not exceeding five thousand ($5,000) dollars, for the 
purpose of funding the floating debt oi' said township. Said bonds shall be 
known and deslgnated as Lakln townshlp funding bonds, shall be issued in 
dénomination of two hundred and flfty ($250) dollars each, shall be made 
payable at the fiscal ageney of the state of Kansas, In New York City, and 
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ehall bear Interest at the rate of six (6) per cent per annum, payable semi- 
annually, and shall hâve interest coupons attached therefor. The principal 
shall be payable twenty (20) years trom date, and at the option of the 
townsbip at any tlme àfter ten (10) years sald township may call and pay 
any one or more of said bonds." Laws Kan. 1887, c. 65. 

The action was brought by the plaintiflf below against Keamy county be- 
cause Keamy county had become, as It was claimed, by reason of certain 
local législation, the légal successor <rf the township of Liakin, Finney county. 

Milton Brown and S. S. Ashbaugh, for plaintiff in error. 

T. F. Garver (J. B. Larimer, on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The testimony below showed, without contradiction, that the entire 
issue of bonds in suit, amounting to $5,ooo, was sold in the open 
market for cash, at a small premium above their par value, in the 
month of March, 1887, shortly after they were executed, and that the 
purchaser had no knowledge of any facts or circumstances impairing 
their validity, save such as was disclosed by the bonds themselves, 
when read in connection with the act under which they had been is- 
sued. The original purchaser of the bonds, and ail subséquent holders 
thereof, who succeeded to his rights, must be regarded, therefore, as 
bona fide holders, unless the bonds themselves, or the act under which 
they were issued, or both, when read together, disclosed that they were 
issued without authority or not in conformity with law, and were for 
that reason invalid. E. H. Rollins & Sons v. Board of Com'rs of 
Gunnison Co., 26 C. C. A. 91, 80 Fed. 692, 700; Id., 173 U. S. 255, 
274, 19 Sup, (jt. 390, 43 L. Ed. 689; Rathbone v. Board, 27 C. C. A. 
477, 83 Fed. 125 ; Commissioners v. Clark, 94 U. S. 278, 286, 24 
L. Ed. 59. If they were bona fide holders, the récital in the bonds is 
obviously of such a nature as will cure any irregularity in the exercise 
of the power to issue them which was conferred on the municipality 
by the act of March 5, 1887. The récital also estops the municipality 
from pleading that its officers acted fraudulently in issuing the bonds 
or in disposing of the proceeds. Thèse défenses are eHminated by the 
récital, upon the assumption that the securities were sold to an inno- 
cent purchaser for value. 

Counsel for the plaintiff in error urge in their brief that the act re- 
ferred to above, authorizing Lakin township to issue the securities, 
was invalid, under section 17, art. 2, of the constitution of the state 
of Kansas, which prohibits the enactment of a spécial law like the 
one under considération when a gênerai law can be made applicable. 
But this contention is without merit, since the doctrine is fîrmly estab- 
lished in the state of Kansas that it is the province of the législature, 
and not the province of the courts, to judge of the necessity for spécial 
législation. The subject was considered by this court in Rathbone v. 
Board, 27 C. C. A. 477, 83 Fed. 125, and in Travellers' Ins. Co. v. 
Oswego Tp., 7 C. C. A. 639, 59 Fed. 58, and the Kansas décisions on 
the subject are there collected, — particularly in the case first above 
cited. We deem the local décisions construing the constitutional pro- 
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vision in question as binding upon this court, and nothing further need 
be said on that subject. 

The next proposition which is urged, in behalf of the county, to 
defeat the payment of tbe bonds, is tnat they were not issued in con- 
formity with the statute from which the authority to issue them was 
derived, because they were made payable on January i, 1907, and 
were issued, as the certificate of the state auditor indicates, subséquent 
to March 15, 1887, so that they matured in somewhat less than 20 
years. It will be observed, however, that by the ternis of the statute 
the township had the option to call in and pay any one or more of the 
bonds after the lapse of 10 years, and as we construe the act, in the 
light oif this provision, its efifect was to fix a time, to wit, 20 years, be- 
yond which the bonds could not run, while it gave the municipality the 
privilège of paying them' at any time after the expiration of 10 years. 
As the township had the power to call in and pay the bonds after the 
lapse of 10 years, we perceive no reason why it might not, in the first 
instance, make them payable on January i, 1907, instead of March I5th 
of that year. By making them payable at that time, instead of 2I/2 
months later, it cqmplied substantially with the provisions of the 
statute. Moreover, since the provision relative to the time of pay- 
ment was directory in its character, and did not go to the essence of 
the power to issue, the failure to comply therewith strictly did not 
render the bonds void, as has several times been decided. Rock 
Greek Xp- v. Strong, 96 U. S. 271, 277, 24 L. Ed. 815; City of South 
St. Paul v. Lamprecht Bros, Co., 31 C. C. A. 585, 590, 88 Fed. 449; 
Dows v. Town of Elmwood (C. C.) 34 Fed. 114, 117. The proposi- 
tion, therefore, that the bonds were void because they ran for a period 
which was a little less than 20 years, is, in our judgment, untenable. 

Another claim is that the bonds are void on their face, even in the 
hands of a bona fide purchaser, because they are not signed by the 
township treasurèr, who, as it seems, under the laws of Kansas, was 
a member of what is termed the "township board." With référence 
to this proposition, we observe that the act under which the bonds in 
suit were issued did not direct how they should be signed, — whether 
by one or ail of the members constituting the township board. It not 
only authorized the board to issue the bonds, but directed that they 
should issue them; intending, as it would seem, to leave the board 
no discrétion in the matter. Now, as bonds and contracts, when exe- 
cuted by private corporations, are usually signed by their chief exec- 
utive officers, and attested by the corporate seal, if there is a seal, and 
as bonds and contracts thus signed are always regarded as having 
been executed by the proper persons, we perceive no reason why a 
township board or any other quasi municipal corporation may not 
exécute bonds, which it has been authorized and directed to issue, in 
the same manner, unless there is a statute requiring them to be exe- 
cuted in a différent forra In the case of Blair v. Cumming Co., m 
y. S. 363, 368, 4 Sup. Ct. 449, 28 L. Ed. 457, a law of the state of Ne- 
braska authorized the county commissioners of a county to issue spé- 
cial bonds for and in behalf of precincts of the county; and bonds 
were issued, which were signed simply by the chairman of the board, 
and attested by the clerk, with the seal of the county attached. It was 
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held that the bonds were properly executed, although they were not 
signed by ail the persons composing the board of county commission- 
ers. See, also, Curtis v. Butler Co., 24 How. 435, 16 L. Ed. 745. By 
the laws of Kansas a township board consists of a township trustée, 
a township clerk, and a treasurer, the former of whom, as it seems, is 
the chief executive ofiicer of the township; and inasmuch as the 
bonds in controversy were signed by the township trustée, and attested 
by the clerk with his seal, it follows, from the authority last cited, that 
they were properly executed, and that the signature of the remaining 
member of the board was unnecessary to render them valid obligations 
of the township. 

Counsel for the county suggest, however, that it does not appear 
afifîrmatively that the township board, as a board, ever resolved to 
issue the bonds, or ever authorized the township trustée and the town- 
ship clerk to sign them, and that no recovery ought to hâve been 
allowed, for that reason, although they were signed by the proper per- 
sons. This suggestion, we think, is without merit, in view of the fact 
that the bonds are in the hands of an innocent purchaser for value, 
who bought them on the strength of the récital that "ail acts, condi- 
tions, and things required to be donc précèdent to and in the issuing 
of said bonds hâve been properly done, happened, and performed in 
regular and due form as required by law," and who also bought them 
on the faith of the auditor's certifîcate, which was appended to each 
bond, to the efïect that they had been "regularly and legally issued." 
Because of this récital and the certifîcate of the auditor, an intending 
purchaser had the right to assume that the bond had been executed in 
pursuance of appropriate formai action which had been lawfully taken 
by the township board. 

The spécial act of March 5, 1887, under which the bonds were exe- 
cuted, by its concluding section, declared that it should take efifect 
from and after its publication in the Kearny County Advocate. It is 
said (although we hâve been unable to verify the statement by the 
record) that the act was not published until March 12, 1887, which is 
the day the bonds bear date; and for this reason it is insisted that 
they are invalid, because, as counsel urge, they ought not to hâve been 
issued until after March 12, 1887. This contention appears to be 
based on the theory that the act was not operative until March 13, 
1887, — the day succeeding its publication. But it is a gênerai rule 
that, where a computation is to be made from an act done, the day on 
which it is done is to be included ; and, in accordance with that rule, 
it has been held on several occasions that a législative act, when noth- 
ing is said to the contrary, takes efïect on the day of its passage or 
approval, and is to be regarded as in efïect during the whole of that 
day, except in those cases where the law takes notice of fractions of 
a day, and gives efïect to an act from the hour it was actually passed 
or approved, as it always will do when it becomes necessary to décide 
upon conflicting interests and accomplish the ends of justice. Louis- 
ville Tp. V. Portsmouth Sav. Bank, 104 U. S. 469, 474, 26 L. Ed. 775 ; 
Arnold v. U. S., 9 Cranch, 104, 3 L. Ed. 671 ; Lapeyre v. U. S., 17 
Wall. 191, 21 E. Ed. 606; In re Richardson, 2 Story, 571, Fed. Cas. 
No. 11,777; Coal Co. V. Barber, 47 Kan. 29, 27 Pac. 114. Applying 
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this doGtrine.to the case in hand, the act in question was either in force 
during tlie whole of March 12, 1887, the day when it was published and 
was to take effect, or it would be permissible to show the hour of the 
day when,the publication was made, as well as the hour on which the 
bonds were signed; and, in the absence of any proof on that point, 
the presumption would be that they were not signed until the act was 
published, since the law never présumes that an act was done wrong- 
fuUy when it may hâve been done lawfuUy. In either event, therefore, 
so far as the présent record discloses, the bonds were valid obligations 
of the township, although they did bear date March 12, 1887. More- 
over, the record shows that the bonds were not registered by the 
county derk until March 14, 1887, nor certified by the state auditor 
until March 15, 1887, nor sold by the township until sottie days later, 
sothat, in any event, they were not fuUy executed, and did not become 
valid obligations of the township by delivery, until some time after the 
act of March 5, 1887, had become â lâw. 

Two other questions were suggested by counsel for the plaintifï in 
error on the argument, which will be noticed briefly. The fîrst is 
that Kearny county is not the municipal successor of the township 
of Lakin, in Finney county, which issued the bonds. The second is 
that the trial court had no jurisdiction, because the amount of the 
coupons, on which a recovery was eventually allowed, was less than 
$2,000. As respects the first of thèse questions, the county is con- 
cluded by the décision of the suprême court of Kansas in Vandriss v. 
Hill, 58 Kan. 611, 50 Pac. 872, where it was expressly determined, in 
a manner that is binding on this court, that after the congressional 
townships which formerly composed Lakin township, of Finney 
county, became attached to Kearny county, and the latter county 
was organized, Lakin toWnship, eo nomine, ceased to exist, and Kear- 
ny county became its municipal successor, and liable for ail of the 
obligations of the township, — including, of course, the bonds now in 
controversy. 

Respecting the other question, it is only necessary to say that the 
sum originally sued for exceeded $2,000, exclusive of interest and 
costs ; and the fact that a recovery was not allowed on some of the 
coupons, because the statute of limitations was successfully pleaded 
as a défense thereto, does not defeat a jurisdiction which was once 
lawfuUy acquired. In cases of thiS kind it is the sum actually claimed 
in good faith by the plaintifï when he files his déclaration or complaint 
which détermines the jurisdiction of the court, and the fact that the 
plaintifï may not succeed in recovering ail that he asks will not afifect 
the jurisdiction of the court. Schunk v. Moline, Milburn & Stoddart 
Co.j 147 U. S. 500, 504, '13 Sup. Ct. 416, 37 L. Éd. 255; Washington 
Co. V. Williams, 49 C. G. A. 621, m Fed. 801, 811. 

Finding no error in the judgment below, it is hereby affirmed. 
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THE PILOT BOT. 

(Circuit Court of Appeals, Fourth Circuit May 8, iW2.) 

No. 424. 

1. CoM^isiON— Stbambr and Sailing Vessel— Burden of Proof. 

In case of a collision between a steamer and a schooner, the steamer 
is presumptlvely in fault, It being her duty, under the rules, to keep 
eut of the way; and the burden rests upon her, in order to avoid 
liabillty, to show that she took the proper précautions, and that they 
would hâve proved effective if the schooner had not changed her course.i 

2. SaME— LOOKOUT. 

It is the duty of a steamer to hâve a trustWOTthy lookout, properly 
statloned, other than the offlcer of the deck or the helmsman; and the 
absence of such lookout in case of collision is prima facie évidence that 
the collision was caused by the steamer's fault, and casts upon her the 
burden of showing that the présence of the lookout could not hâve 
avoided the collision. 

8. Samb — Evidence Considbrbd. 

A collision occurred in the night between a steamer and schooner, 
which met in the narrow channel of the Stono river, along the coast of 
South Oarolina. The steamer had no lookout, except the pilot, who veas 
acting as helmsman, and was a compétent and experienced navigator 
in those waters. He saw the lights of the scliooner when a mile or more 
distant, and from that time kept close watch of her. According to 
hls testimony, which was corroborated, without conflict, by a number 
of otlier persons on the steamer, some of whom were disinterested, 
when he approached nearer he gave a signal of one whistie, slowed 
down, and took the starboard side of the channel; the schooner then 
showing her red light. The signal was afterward repeated. On comlng 
near the schooner, her red light disappeared, on which he at once reversed. 
Shortly after, the schooner's green light was shown, and the collision 
followed almost immediately. This testimony was not effectively con- 
tradicted by the witnesses for the schooner. 'Heldr that, upon such facts, 
the steamer was not chargeable with fault, but that the collision must 
be attributed to a change of course by the schooner. 

Appeal from the District Court of the United States for the Eastern 
District of South Carolina, at Charleston. 

J. P. K. Bryan (Trenholm, Rhett, Miller & Whaley and M. Rutledge 
Rivers, on the brief), for appellants. 
Julian Mitchell, Jr. (Mitchell & Smith, on the brief), for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and KELLER, 
District Judge. 

SIMONTON, Circuit Judge. This case cornes up on appeal from 
the District Court of the United States for the Eastern district of 
South Carolina, sitting in admiralty. It is a case of collision in a 
part of the continuous water way of inland navigation along the At- 
lantic seaboard, — a highway much used by vessels of limited draught. 
The schooner Beulah Benton, of 36 tons register, 57 feet on her keel, 
19 feet beam, and drawing /j. feet when loaded, with full complément 
of tackle, apparel, and furniture, left Edisto Island on the night of 
January 15, 1901, on a voyage to Charleston, S. C. Her regular 

I See Collision, vol. 10, Cent. Dig. §§' 54, 257. 
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master was sick, and she was in charge of the mate, as master, wîth a 
crew of three men, besides himself. Her cargo consisted of 66>4 
baies of sea-island cotton, of which 34 baies were on deck. She had 
proceeded on her voyage, and had entered Stono river, above the 
mouth of Rantowles creek. She had the wind abeam, blowing fresh. 
Her course was about N. N. E. She had up mainsail, topsail, foresail, 
and jib, on the port side, and was proceeding about live miles an hour. 
About the hour of 4:40 Of the morning of January I7th, she sighted 
the light of the steamer Pitôt Boy, which was on her voyage from 
Charleston to Beaufort, S. ,C., approaching her in the same river. 
In a short time afterward the schooner and steamer came into col- 
lision, the steamer striking the schooner at an angle of about 45° on 
her starboard side, between her masts, and cutting her nearly in two. 
The sdiooner filled with water, and her cargo was seriously damaged. 
The deck cargo was taken off at Hart's wharf, on the Stono river, — a 
place not far from the spot where the collision occurred. The schoon- 
er was towed to Charleston, the cargo in her hold unloaded, and the 
schooner' repaired. The Pilot Boy is a side-wheel steamer, about 

long, which for several years has run regular trips through 

thèse waters, by night as well as day, between Charleston and Beau- 
fort. The accident occurred in that part of the Stono river which 
flows between John's Island and the mainland ; having on the easterly 
side the bfoa4 and level niarshes of John's Island, and on the westerly 
side similàr, marshes attached to the mainland. The exact spot of the 
collision was somewhere southward of the mouth of Rantowles creek. 
The witnesses difïer as to its location. The schooner and the cargo 
were owned b^ différent persons. The libel in this case was filed by 
both the ôwnér of the schooner and the owner of the cargo, seeking 
damages from ,the Pilot Boy. Claim and answer were filed. Testi- 
mony was tafcèn in the présence of the court. After argument, the 
libel was dismissed ; the court holding the steamer without fault caus- 
ing the collision. Exceptions were taken, appeal was allowed, and the 
cause is hère on the assignments of error. 

The testimony in this. case ofifers no exception to the confusion and 
tonflict which so frequently characterîse the litigation over collisions 
in courts of admiralty. The salient facts, therefore, must be carefully 
noted. Thfe jprinciples of law governing cases of this character must 
be kept in mind and applied to thèse facts, as far as they can be, as 
disclosed in the testimony. 

This is a coUision between a steamer and a sailing vessel, occurring 
in a narrow channel in the nighttime. Under articles 20 and 21 of the 
sailing rules, when a steamer and a sailing vessel are approaching each 
other in such a direction as to inyolve risk of collision, the steamer 
must keep out, of the way of the sailing vessel, carefully watching her 
movements,; apd the sailing vessel must keep her course. The reasons 
for thisrule are given in New York & B. Transp. Co. v. Philadelphia 
& S. Steam N^v. Co., 22 How. 461, 16 L. Ed. 397. And the rule is 
enfqrced in very many decided cases. The Colorado, 91 U. S. 692, 23 
,L,. Ed. 379* If the steamer fails to keep out of the way of the sailing 
vessel, she is responsible for the collision, unless the sailing vessel is in 
fault. The Sea Gull, 23 Wall. 165, 23 h. Ed. 90. When a steamer is 
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approaching a sailing vessel, the steamer îs required to exercise ail 
necessary précautions to avoid risk of collision. If this be not donc, 
prima facie she is chargeable. Steamship Co. v. Rumball, 21 How. 
372, 16 L. Ed. 144. When a steamer bas notice that a schooner is 
before her and near her track, she is bound to take efficient measures 
to avoid the schooner. New York & V. S. S. Co. v. Calderwood, 19 
How. 241, 15 L. Ed. 612. If she adopts such measures, and they 
would bave been effective if the schooner had not changed her course, 
the steamer is not chargeable for the conséquences. The Potomac, 
8 Wall. 590, 19 h. Ed. 511; The S. C. Tryon, 105 U. S. 267, 26 L. 
Ed. 1026. 

In the case at bar the schooner and steamer were approaching each 
other in a narrow channel. The lights of each were seen by the other. 
The collision having occurred, the burden is on the steamer to show 
that she took the proper précautions, and that thèse would hâve proved 
effective if the schooner had not changed her course. The Java, Fed. 
Cas. No. 7,233. 

There is another rule of law governing cases of collision : It is the 
duty of every steamer navigating the thoroughfares of commerce to 
hâve a trustworthy lookout, besides the helmsman, and, in case of col- 
lision, the absence of such lookout is prima facie évidence that the 
collision was caused by the fault of the steamer. The Genesee Chief, 
12 How. 443, 13 L. Ed. 1058. When acting as the ofïicer of the 
deck, and having charge of the navigation, the master of a steamer 
is not a proper lookout. The Ottawa, 3 Wall. 269, 18 L. Ed. 165. 
• Proper lookouts are persons other than officers of the deck or the 
helmsman, and they should be stationed on the forward part of the 
vessel. Id. Eleva'ted positions on a steamer, such as the hurricane 
deck, are not as favorable situations for the lookout as those on the 
forward deck near the stem. In the case at bar the lookout was the 
helmsman on the hurricane deck. But the absence of a lookout is 
not conclusive of fault. It may appear that the collision could not 
hâve been guarded against by a lookout. The Farragut, 10 Wall. 
334, 19 L. Ed. 946; The Annie Lindsley, 104 U. S. 185, 26 L. Ed. 716; 
The Blue Jacket, 144 U. S. 371, 12 Sup. Ct. 711, 36 h. Ed. 469; The 
Victory, 168 U. S. 410, 18 Sup. Ct. 149, 42 L. Ed. 519. Nevertheless 
the burden of proof in this regard also is on the steamer. 

We must then look fîrst to the testimony ofifered in behalf of the 
Pilot Boy, to see whether she adopted the proper précautions to 
avoid the schooner, and whether the absence of a proper lookout 
caused or contributed to the disaster. There are only two witnesses 
on the Pilot Boy who can speak, of personal knowledge, as to ail the 
facts occurring just before the collision. Thèse are Hamilton, the 
helmsman, and Townsend, an ordinary hand, who helped Hamilton 
at the wheel. Hamilton was the pilot and lookout. Other witnesses 
testify as to certain facts and circumstances attending the collision. 
Thèse two alone can speak as to what occurred from the time the 
schooner was fîrst sighted and the time when the collision became 
imminent. In order to understand the testimony, it is necessary to 
obtain some idea of the locus in quo. The Stono river, as it increases 
its distance from the océan, becomes quite narrow. Its course about 
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tHe place of the collision is from the Southwest toward the northeast, 
The points of the compass are stated approximately. It has several 
bends in its channel. On each side of the stream are wide flats cov- 
ered with salt-water marsh. On the easterly side of the stream is the 
marsh of John's Island. Not far from the place of colHsion on this 
John's Island shore is a wharf or landing known as "Hart's Landing," 
sometimes called "Belvidere." On the west side of the stream are 
the marsh fîats of the mainland. A creek of some size, known as 
"Rantowles Creek," flows from the direction of the mainland down to- 
ward the Stono, approaching close to it, then turns ofï northwardly, 
and, after another bend, enters into the Stono, almost in a due easterly 
direction. The collision occurred in the Stono above the mouth of 
Rantowles creek. Hamilton is a licensed pilot. Although he is illiter- 
ate> witnesses of the highest character — seafaring men — testify, of 
their own knowledge, that he is a compétent and efificient pilot and 
steamboat man. He has been accustomed for 23 years to carry 
steamers through thèse narrow waters, and has been in charge of the 
Pilot Boy and her predecessor of the same name on their regular re- 
peated trips through them for about 16 years. In his testimony he 
betrays some characteristic vanity, — a disposition to talk learnedly of 
his duties. But on the whole his évidence favorably impressed the 
court below, as it does this court. His account of the transaction is 
this : He first saw the schooner when he was in Stono river, about a 
mile below Rantowles creek. The schooner first showed her green 
light. A few minutes after the green light disappeared, and she 
showed a red light. Townsend, who was with him in the pilot house,. 
says that Hamilton called his attention to the schooner ; that at first 
he saw no light on her, but soon saw the red light. To this extent he 
corroborâtes Hamilton. It is well to say hère that the witnesses were 
examined apart, none but the witness on the stand being présent in 
court. Hamilton goes on and says that, when he reached the place 
at which Rantowles creek empties into the Stono, he gave one blast of 
his whistle. He did this, he says, to let the schooner know that he 
was coming, and slowed down on one bell. Townsend says that 
Hamilton said, when he did this, "I will slow down, because those fel- 
lows seem not to hâve much idea of what they are doing," and he 
gave one bell. At the same time, Hamilton ported his wheel. When 
he turned from the mouth of Rantowles creek, he again blew another 
blast. He did this, he says, tO' let the schooner know that he was 
going to starboard. He is corroborated as to thèse two blasts, and 
as to his slowing down, by Harris, Ferguson, and Phillips, ail reputable 
witnesses; the first being a steamboat man and a passenger; the 
others being connected with the Pilot Boy. Hamilton further says 
that ail this time he was observing the schooner off his port bow, 
showing a red light. In this he is corroborated by three witnesses, 
passengers on the Pilot Boy and not connected with her. One of 
thèse (Wineman) heard the first whistle and the one bell. Then he 
heard the second whistle. When he heard this second whistle he went 
to the port gangway of the Pilot Boy, where they put out the freight, 
and, looking out, he saw a red light coming down on the port side 
of the steamer. Benjamin Hart, Jr., also a passenger on the Pilot 
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Boy, heard the two whistles. At the second whistle he looked out of 
the forward gangway of the steamer, on the left-hand side, looking 
toward John's Island, and saw a red light. Cross, a colored preacher, 
also a passenger, who was in the cabin, heard both whistles. At the 
second, thinking that they had gotten to a landing, he rose and went 
on the left side of the steamer, abaft the wheel house. There is a 
small sort of deck just abaft the wheel house. Standing on that, he 
looked out, and saw a boat ahead showing a red light. Hamilton 
goes on and says that, seeing the red light of the schooner, he thought 
it was ail right, as he was on a starboard helm, but in four or five 
minutes the red light suddenly disappeared, and a green hght appeared. 
He gave the signal at once (three bells and a jingle) to stop and re- 
verse ; and then came the collision, — whether before the steamer got 
sternway on her, or not, he does not say. In this disappearing of the 
red light, and the showing of the green light, four or five minutes after 
the second whistle, he is confirmed by Wineman, Hart, and Cross. 
Mr. Harris heard the two blasts and the slow down and the three bells 
and jingle. He sprang out of his berth, leaned his body out of the 
window, and saw over the port bow of the steamer the glare of a red 
light, shut out by a green light, and then, very soon after, the collision. 
Bonneau, the engineer at his post, heard and obeyed the one bell, 
after the first blast heard the second blast, and some minutes after- 
ward heard and obeyed the three bells and jingle. Kramer, a passen- 
ger (a man of excellent character), heard the blasts, the bell, and after- 
ward the bells and the jingle, and then the collision. If this testimony 
be true, — and the trial judge, who saw the witnesses and heard their 
testimony, and was well acquainted with the character of most of them, 
believed it to be true, — it establishes thèse facts: That although 
Hamilton was helmsman, and on the hurricane deck, whilst he was 
not the proper lookout, yet he saw the approaching schooner prompt- 
ly, observed her closely, and is corroborated by the évidence of others 
in the correctness of his observation. So the collision could not hâve 
occurred because the approaching vessel and her movements were not 
seen and watched, in other words, for want of a lookout. Another 
fact is shown by this testimony: Hamilton observed the précaution 
required when an approaching vessel is observed. He slowed down 
at once, and proceeded slowly and cautiously under one bell, still 
watching the schooner ; for, just as soon as he saw the red light dis- 
appear, he stopped and reversed. He says that when he did so he 
put his wheel to starboard. By doing this, when the steamer got 
under way back, her bow would hâve been thrown to starboard ; and, 
as he supposed the schooner was approaching him on his port side, 
she would probably hâve passed the bow of the steamer. Hamilton 
swears that he kept on the starboard side of the river, as he should 
hâve done under the rule of the road (article 21). It is clear that the 
collision did not occur from any négligence or default on the part of 
the steamer. So long as the Pilot Boy saw only the red light of the 
schooner, those on board of her could feel sure that there could be 
no collision. Just at the instant that this cause for security ceased by 
the disappearance of the red and the showing of the green light, every 
précaution which could hâve been taken to avoid a coHision was adopt- 
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éd. This change ih t&e lights of the schooner indicated that she had 
changed her course. : 

So far only the testimony of the Pilot Boy bas been considered. 
The crew of the schooner say that they were proceeding with a fair 
wiîid against tide, on the port; side of the stream, runnîng along and 
close to the edge of the raarsh.about 20 feet; that they kept that 
course until the colHsionwithotit change. They saw the lights of the 
Pilbt Boy when they were a little south of Hart's landing, and heard 
thefirst whistle after they had passed the landing. They saw her red 
hght when the Pilot Boy was about the raouth of Rantowles creek, 
and then she showed both lights, coming down on the schooner. 
Their thçory is that the Pilot Boy was.on the side of the stream on 
her port side, and that she changed direction and came across the 
stream to the side the schooner was, and collided with her. Tliis di- 
rectly contradicts the testimony of the witnesses for the Pilot Boy, — 
especially Capt. Williams, who runs on this river in his boat, and who 
says that Jt is impossible to foUow the shore line on the west side of 
the Stono, in the reach in which this collision happened, without get- 
ting aground. But be this as it may, the trial judge heard ail thèse 
witnesses, weighed their credibility, and decided against the libelant. 
Examining carefully, as has been donc, ail the évidence in the case, 
we cannot see any error in this, — certainly none of such a character 
as would compel a reversai of his conclusion. 

It is ordèred that the dècree of the district court be afïirmed. 



BANK OF COMMERCE et al. v. OENTBAL COAL, & COKE CO. et al. 

(Circuit Court of Appeals, Blghth Circuit Aprll 14, 1902.) 

NO. 1.567. 

1. lUrLROADS— FORBCLOSIJKB OF MOHTGAGK— PRIOBITT ASBBTWEEN RbCBIVBR'S 

Cebtifioates. 

It is the dtity of the court to pay indebtedness which It has authorized 
its teceiver to contract In the administration of railroad property, before 
any indebtedness of the company, from the proceeds of the property, 
and receiver's certificates representing such indebtedness are entltled to 
prlorlty of payment over those Issued by order of the court for prefer- 
ential debts of the company. 

2. Same— CoNSTRUCTioiî op Dbcrbe. 

A provision of a decree foreelosing a railroad mortgage, and directlng 
a sale of the property, that the fund arising therefrom, after payment 
of costs, etc., shall be applied "(3) to the payment of ail interventions 
or other claflris ' heretof ore or hereaf ter to be allowed • * • as su- 
perior to the lien of the bonds, * • * or, if the fund realized be not 
sufflcient to pay the same, then to the payment of the same pro rata," 
does not apply to receiver's certiflcates issued by direction of the court 
la payment of Indebtedness it has itself contracted in the opération of 
the property, but sliould be cohstrued as referring only to claims against 
the railroad conipany; and' it does not put it out of the power of the 
■ court to thereaf ter deal With the question of the prlority of such cer- 
tiflcates under a gênerai; provision of the decree passing the cause "for 
further orders." ,,, 

Appeal frôm the Circuit Court of the United States for the Eastern 
District of Arkansas. ' 
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John M. Taylor (P. C. Dooley, Morris M. Cphn, and J. G. Taylor, 
on the brief), for appellants. 
W. C. Perry (Samuel H. West, on the brief), for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. The Farmers' Loan & Trust Com- 
pany filed a bill against the Stuttgart & Arkansas River Railway 
Company to foreclose a mortgage on the company's road. A receiver 
was appointed to operate the road pending the foreclosure proceedings. 
The order appointing the receiver authorized him to pay certain debts 
of the railroad company iiicurred for labor, materials, and supphes 
prior to the appointment of the receiver. Subsequently the court au- 
thorized the receiver to issue certificates for such indebtedness, which 
were declared to constitute a lien on the road paramount and superior 
to the lien of the mortgage in suit. The certificates issued under this 
order are knovi^n as "Class B." The court made an order authorizing 
and directing the receiver to borrow money to pay the taxes on the 
road, and to construct a Y, and make needed repairs on the enginea 
and cars on the road ; and for the debts incurred in complying with 
this order he was authorized to issue certificates which were declared 
to constitute a lien on the road superior and paramount to that of the 
mortgage in suit. The certificates issued by the receiver for expenses 
incurred by him imder this order of the court are known as "Class A." 
It will be observed that the indebtedness for which the receiver's cer- 
tificates in class A were issued was contracted by the receiver in com- 
pliance with an order of the court. This indebtedness was incurred 
by the court while it had the possession and custody of the road, and 
was operating it, through its receiver. Properly speaking, the certifi- 
cates issued by the receiver for this indebtedness are the obligations 
of the court issued for debts incurred by the court itself in the opéra- 
tion of the road and the administration of the trust. The certificates 
embraced in class B were issued for the debts incurred by the railroad 
company prior to the appointment of the receiver, but which were de- 
clared to be paramount and superior in right of payment to the mort- 
gage debt. The lower court held that the certificates in class A 
should be paid in préférence to the certificates in class B. The opin- 
ion of the circuit court is reported in Farmers' Loan & Trust Co. v. 
Stuttgart & A. R. R. Co. (C. C.) io6 Fed. 565. The appellants con- 
tend that ail the certificates stand on the same footing, and should be 
paid pro rata. 

When the debts of the railroad company were contracted, the crédit 
was given to the railroad company. The creditors extended the crédit 
to the company with the full knowledge of ail the risks incident to ex- 
tending crédit to a railroad company, among which may be mentioned 
the insolvency of the company, the appointment of a receiver therefor, 
and the right and authority of the court appointing the receiver to 
incur debts in the opération of the road which would hâve the préf- 
érence right of payment over any and every class of indebtedness of 
the railroad company. On the other hand, when the debts of the re- 
ceiver were contracted in pursuance of the order of the court the crédit 
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was given to the court. "The raîlroad company was not liable for such 
indebtedness. The creditors knew they must look to the court alone 
for payment, but they also knew that it was the duty of the court con- 
tracting this indebtedness to discharge the same if the property or its 
proceeds in its custody and possession was adéquate to that purpose. 
Debts contracted by the railroad company on its crédit, although they 
belong to the class called "preferential,'' do not rank on the same high 
plane with debts contracted by the court on its crédit ; and, where the 
property or fund in the custody and control of the court is not ad- 
équate to pày both classes, préférence will be given to the debts con- 
tracted by the court. The obligations of the railroad company to 
pay its debts is not aflfected by the receivership and foreclosure. It 
retains its corporate existence, and its creditors may still pur sue it, 
and in some cases its oflficërs and stockholders. But it is not so with 
the debts contracted by the Court. They are not debts of the railroad 
company, attd the company is not liable for them. The court alone is 
liable foi- its debt«. That obligation imposes on the court the duty 
to apply thé property or its proceeds in its custody and control to the 
payment of the debts contracted by it in and about the management of 
the property. Judicial répudiation of obligations is not to be sanc- 
tioned under any conditions. One of the chief duties of courts of 
justice is to compel delinquent debtors to pay their debts. It could 
do this with poor grâce indeed if it neglected to pay its own debts 
when it had the means to do so. It is true that the errors and mis- 
takes of courts, though they may ruin a citizen, are placed in the cate- 
golry of injuries' prodùted by the law, and for which the law furnishes 
no redress. But hère the court has committed no error or mistake, 
and has it in its power to protect its contracts and its crédit, and do 
justice to the citizéns who trusted it. While a court cannot be ad- 
judgèd a bankrupt, and no proceedings can be taken against it to en- 
force pa3Tnent of its obligfations, thèse very facts make it ail the 
more important that it should scrupulously observe its obligations 
to the citizen. A court that would fail to do this would speedily and 
justly forfeit the respect and Confidence of the public. We conclude, 
thereîorè, that thé lower Court was right in ordering the payment 
of the l'eceiver's certificat€S issued for the coUrt's debts in préférence 
to those issued foi* the cdmpany's debts, though those debts were 
declared to be preferential. Dow v. Railroad Co. (C. C.) 20 Fed. 
2001 ; Mercantile 1?rust Co. v. Farmers* Loan 8i Trust Co., 26 C. C. 
A. 383, 81 Fed. 254; Miltenberger v. Railroad Co., 106 U. S. 311, 
I Sup. Ct. 140, 27 L,. Ed. 117; Butler v. Cockrill, 20 C. C. A. 122, 73 
Fed; 945, 953 ; Bàhk V.' Ewing, 43 C. C. A. 150, 103 Fed. 168. 

But it is Saiâ, while thé court might originally hâve given this 
préférence, it was fbreclôséd from doing so by the terms of the final 
deçreë pf foreclosure, which, it is claimed, put ail the receiver's cer- 
tificates on an èquàlit'y. Wé do not so construe the decree. The 
clauses of thé décide oft' Which this contention rests read as follows: 

"It is also orflered, adjudgeifl, and decrçfid that the lien of said mortgage 
is prior to any othér lien in favor, of any "party to this cause, except so far 
as this court hàs heretofore ordered certain iiltervenlngclaims paid by S. 
W. Fordyce, the receiver hereln, and has, by certain decrees and orders of 
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thls court heretofore entered hereln, declared such claims, and Judgments 
entered thereon, to be paramount and superior to the lien of the mortgage 
described in the bill of complaint lierein, as shown by the records of this 
court in this case, référence thereto will more fully appear; and except, also, 
to the interventions of S. K. Cockrill, receiver of the First National Bank 
of Little Bock, Arkansas, the Arkansas Supply Company, A. C. Barstow, 
exeeutor and trustée, three separate interventions for $5,000, cash advanced; 
$2,108.96, taxes paid; and on account of Illinois Steel Company, four notes, 
each for $1,650.96. The question as to the priority of the lien of eaeh of the 
claims or interventions above described being passed for further considéra- 
tion and deeree of this court. It is further ordered and decreed that the fund 
to arise from sald sale shall be applied as follows: (1) To the payment of 
ail propw expenses attendant upon said sale, including the expenses, outlays, 
and compensation of the master commissioner to make said sale, as such 
expense, outlays, and compensation may be hereafter fixed and allowed. (2) 
To the payment of the costs of this suit, and the compensation of the 
plaintifl hereln for Its services, charges, and expenses in the exécution of 
its trust under said mortgage so made to it as aforesald, including its own 
compensation and commissions, and its disbursements for solicitor's and 
counsel fées in the exécution of said trust, as such charges, expenses, and 
compensation may be hereafter fixed and allowed by this court. To the 
payment of ail Interventions or other claims heretofore or hereafter to be 
allovced by this court in this case as superior to the lien of the bonds 
mentioned in mortgage foreclosed hereby; if the fund realized be not sufiicient 
to pay the same, then to the payment of same pro rata." 

We think the clause of the deeree which we hâve italicized was 
intended to reserve the question of priority between the several 
classes of debts contracted by the railroad company having préférence 
over the mortgage debt. If the clause of the deeree we hâve italicized 
included the debts contracted by the receiver under the order of the 
court, then the question of priority between thèse debts and the other 
debts mentioned in the deeree was expressly reserved for further con- 
sidération ; and, if such debts were not included in this clause of the 
deeree, then they were unaffected by it, and it remained for the court 
to order and direct their payment according to the principle we hâve 
indicated should apply to such debts. 

Touching the "(3)" clause of the deeree, we think it refers to the 
debts of the railroad company which had been or might thereafter be 
allowed and given a préférence over the mortgage debt, — in other 
words, to the class of debts contracted by the railroad company which 
are commonly called "preferential." It was obvious to the court and 
to the parties when this deeree was rendered that the property or its 
proceeds would not be adéquate to pay the costs of foreclosure, the 
debts of the receiver contracted by order of the court, and the debts 
of the railroad company which had been or might be adjudged to 
be preferential, and this fact accounts for this clause of the deeree. 
The term "interventions," in this clause of the deeree, was not appro- 
priate to describe the receiver's certifîcates embraced in class A. 
When the court makes an order authorizing its receiver to incur a 
debt, and issue a receiver's certificate for the same, and the receiver, 
in compliance with such order, contracts the debt and issues his cer- 
tificate therefor, no pétition of intervention and no further order are 
necessary to establish that debt or its preferential character. ITiat 
was done by the order of the court authorizing and directing the re- 
ceiver to contract the debt and issue the certificate. A debt thus 
115 F,— 56 
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dbntracted îs an audit ed clatim from its inception. It then becomes 
the duty of tHë court to make suitable provision for the payment of 
such debï, wHîch is, in effect, as we hâve seen, a debt of the court. 

But a further answer to the contention of the appellants that the 
decree of foreclosure put it out of the power of the court to subse- 
quently deal with the question of the order of payment of the receiv- 
er's certificâtes is found in the last clause of the decree, which gives 
to the parties the right to "apply to the court for further orders and 
directions at the foot of this decree, and this cause is passed for fur- 
ther orders." We think thç rétention of the cause "for further or- 
ders" authorized the court to make any further appropriate order on 
the subject of the receiver's certificâtes. 

The circuit court held that the certificâtes in class A fell within the 
provisions of section "(2)" of the decree, and should be paid as part 
of the costs ànd expenses of the receivership under this clause. We 
do not find it necessary to discuss or décide that question. 

The decree of the circuit court is afHrmed. 



PHELPS V. CHURCH OF OUB LADY, HEIiP OF CHRISTIANS. 

(Circuit Court of Appeals, Thlrd CHrcuit. May 22, 1902.) 

No. 5. 

1. MiNKBÀLs— 'Exception in Deed— Marble. 

Unfler the law o( New York as settled by Its court of appeals, marble 
In place is a "minerai," and the tltle thereto does not pass by a convey- 
ance of the land whlch excepts and reserves to the grantor ail mines 
and minerais which may be found therein. 

a. Absumpsit— Implied Contract— Dépenses. 

In a jiiriSdictlon where the rtile prevails that a défendant in trover 
may defeat recovery by showing the ownershlp and right of possession 
of the propCTty sned for in a thlrd person, the same défense is available 
where the plalntiflC elects to waive the tort and sue in assumpsit to re- 
cover the vaine of the property. 

8. Same— To Kkcovbr Vai.dk oi? PnoiPBRTT Converted— Titlb ob Possession 
TO Support. ' 

Under tue law of New York a lease of land for a term of years, with 
the right to dig, quarry, and .use "ail or any marble, stone, or other 
valuable material substance" fpund therein, but which excepts and re- 
serves "inines and minerais as. fepecifièd in original conveyance," where 
the deed under whlch the ies'soï'' holds tltle expressly excepted and re- 
served therefrom ail mines and minerais found in the land, conveys 
to thelessee no title to marble in place in the land, and will not support 
an, action of assumpsit by the lessee to recover the value of marble 
quarried and rçmoved from the land by another ata tlme when plalntiff 
was not in possession. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Robert H. îiilcCarter, for plairitiff in error. 
David H. MçClure, for défendant in error. 

Befofe AGHESON, DALLAS, and GRAY, Circuit Judges. 
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ACHESON, Circuit Judge. The case présentée! to us upon the 
former writ of errer was that of an action brought by the receiver 
of a Company which had the right of property in the marble contained 
in a tract of land in the state of New York to recover the value of 
marble quarried from the land by a mère trespasser, who acted for 
and delivered the marble to the défendant. This statement is fully 
borne out by the opinion of the court. 40 C. C. A. 72, 9g Fed. 683. 
Speaking of the indenture made November 25, 1892, between Mrs. 
Mary Brady, the party of the first part, and James W. Carpenter, 
Jr., and James A. Phelps, the parties of the second part, the court 
said : "According to ail the authorities, this deed operated to convey 
an estate in the land for the specified term of fifty years, and its 
légal efïect was to pass to the parties of the second part and their 
assigns a right of property in the stone and other valuable substances 
contained in the land." The Metropolitan Marble Company, whose 
receiver is prosecuting this action, claims under the above-recited 
deed by virtue of a sublease from the assignée of the term. Of 
Sullivan, who quarried the marble, the court, in its former opinion, 
said: "Sullivan appears in the light of a mère trespasser, who had 
been in the temporary unlawful occupancy of the premises ;" and the 
court added : "The case, as presented by this record, is not one of 
conflicting titles to the land. It will be observed that at the time 
the court gave peremptory instructions against the plaintifï the de- 
fendant had not put in any évidence whatever." We hâve no reason 
to doubt the soundness of the principles laid dovvn by this court on 
the former occasion, or the correctness of the judgment pronounced 
by us upon the facts then presented. 

At the second trial of the case a différent state of facts was de- 
veloped. In the first place, it was made to appear (for reasons.about 
to be stated) that the receiver's company, the Metropolitan Marble 
Company, had no right of property in the marble contained in the 
land. And, secondly, it was shown that, after the Metropolitan Mar- 
ble Company had suspended work at the marble quarry, Mrs. Mary 
Brady and her three daughters executed a written lease of the quarry 
to the Révérend John P. Callaghan, the rector of the Church of Our 
Lady, Help of Christians, and that the entry of Sullivan upon the 
land was made and the marble was quarried and taken away under 
and in pursuance of this lease to Father Callaghan. The title of 
Mrs. Mary Brady to the tract of land in question originally came 
from John La Farge, who, together with his wife, by deed dated 
February 15, 1852, conveyed the land to one Margaret Lewis. That 
deed contained the foUowing exception and réservation: "Except- 
ing and reserving therefrom unto the parties of the first part, their 
heirs and assigns, forever, ail mines and minerais which may be 
found on the above pièce of land, with the right of entering at any 
time with workmen and others to dig and carry the same away." 
Succeeding deeds in Mrs. Brady's chain of title contained a similar 
exception and réservation clause. Furthermore, the above-mentioned 
indenture of November 25, 1892, whereby Mrs. Brady demised and 
leased the tract of land to James W. Carpenter, Jr., and James A. 
Phelps for a term of 50 years, contained the clause following: "Ex- 
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cèpting iand reserving mines and minerais as specified in original con- 
veyance." And, finally, the sublease of June 25, 1895, by the as- 
signée of the term, the Oswegatchie Quarry Company, to the Met- 
ropolitan Marble Company (the plaintiff Company), contained the same 
exception and réservation, namely, "Excepting and reserving mines 
and minerais as specified in original conveyance." Since our judg- 
ment upon the former writ of error, the suprême court of New York, 
in the case of Brady v. Brady, 31 Mise. Rep. 411, 65 N. Y. Supp. 
621, has held that the ownership of the marble in the tract of Iand 
conveyed by the above-mentioned deed of John La Farge remained 
in him by virtue of the exception and réservation of "mines and 
minerais" contained in his deed. In so holding the suprême court 
followed the interprétation which the court of appeals of the state 
of New York gave to the word "minerais" in a grant or réservation 
in its opinion in the case of Armstrong v. Granité Co., 147 N. Y. 
495, 42 N. E. 186, 49 Am. St. Rep. 683. The Iand hère in question 
is in the state of New York, and the instruments before us are to 
be construed in accordance with the law of that state as expounded 
by its courts. Under the décision in the two above-cited New York 
cases it is clear that neither Mrs. Brady, nor her lessees, Carpenter 
and Phelps, nor the Metropolitan Marble Company, the sublessee, 
took any title to the marble in this Iand, but that the right of prop- 
erty therein remained in John Ea Farge. It should be noted that no 
such point was made, discussed, or considered when the case was 
hère before. Now, not only does the présent record disclose that 
the Metropolitan Marble Company had no ownership of the mar- 
ble in place, but the proofs establish thèse further facts, namely: 
That the marble sued for was not quarried by the plaintifï or his 
company, and was never in the possession of either, and that during 
the whole time occupied in the mining and removal of it the Met- 
ropolitan Marble Company was out of possession of the quarry, and 
Father Callaghan was in the actual possession thereof under his 
lease from Mrs. Brady and her daughters. Instead of bringing trover, 
the plaintifif, waiving the supposed tort, sued in assumpsit for the 
value of the marble which was so mined and afterwards was used 
by the défendant in the érection of its church building at East Orange, 
in the state of New Jersey. Upon the indisputable facts now appear- 
ing, can the plaintifï recover in this action? It may, we think, be 
affirmed with great confidence that by the law of the forum, in such 
circumstances as exist hère, a défendant in trover could defeat the 
action by showing the right of property in the chattels sued for to 
be out of the plaintifï, and in a third person. Glenn v. Garrison, 
17 N. J. Law, I. This is the gênerai rule, and it is supported by 
Sound reason; for, if the action could not be defeated by showing 
that the title to the articles was at the commencement of the suit 
in a third person, the défendant might be compelled to pay for the 
same property again to such third person, he being a stranger to 
the iîrst suit. Ekstrom v. Hall, 90 Me. 186, 192, 38 Atl. 106. This 
rule undoubtedly applies to a case such as this, where the plaintifï 
elects to sue in assumpsit for the value of the articles converted. 
Now, it is true, as shown by Northam v. Bowden, 11 Exch. yo, and 
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other cases cited by counsel for the plaintifï in error, that possession 
of property may give sufEcient title to maintain an action for its 
conversion against a mère wrongdoer. But in the présent case the 
plaintiff shows no possessory title. The mined marble which is the 
subject of this suit never was in the possession of the plaintifï or his 
Company. Moreover, when this marble was mined and taken away, 
the plaintifif's company was not in possession of the land from which 
it was quarried. It was mined and removed by one who was in 
the actual, open, exclusive, and peaceable possession of the quarry, 
claiming it by color of title at least. The marble, after it was mined, 
was no more the property of the plaintifï or his company than it was 
when in situ. 

Whether or not Mrs. Brady is precluded from denying the right of 
her lessees, Carpenter and Phelps, and those claiming under them, 
to quarry marble from the land embraced in her lease, is a question 
not material hère. This is not an action to recover damages for the 
disturbance of a supposed mining right. The action is upon the com- 
mon counts in assumpsit, and proceeds upon an implied promise by 
the défendant to pay the value of the marble it used. A right of 
property in the receiver's company, or at least a possessory title, is 
the very basis of the action^ 

We cannot see upon what principle the défendant is estopped from 
availing itself of the défense that the plaintifï's company had no 
ownership whatsoever in the marble, the value of which is sued for. 
This lack of ownership, be it observed, appears not alone by the show- 
ing of the défendant, but is a fact inhérent in the plaintifï's case, and 
demonstrated by his own proofs. 

The learned judge below, without ignoring the fact that the owner- 
ship of the marble in the land remained in John La Farge under 
the exception and réservation in his deed, and without detracting 
from the importance of the fact, put his binding instruction in favor 
of the défendant rather upon the ground that the title to real estate 
was involved in the suit. But whether or not, by the two leases ex- 
ecuted by Mrs. Brady, — the first tp Carpenter and Phelps, and the 
second to the Révérend John P. "Callaghan, — the title to land was 
drawn in controversy in such a sensé as to deprive the court of ju- 
risdiction to try the case, is a question upon which it is not neces- 
sary for us to pass. While we are of opinion that the direction given 
to the jury to find a verdict for the défendant was right upon the 
whole évidence, we prefer to put our détermination distinctly upon 
the ground that neither the Metropolitan Marble Company nor its 
receiver had any right of property in or title to the marble sued for, 
either while it was in place or after it was quarried. 

The judgment of the circuit court is afïirmed. 
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P. P. MAST & 00. T. SAMB. 

(Circuit Court of Appeals, SlxQi Circuit Aprll 8, 1902.) 

Nos. 989, 1,041. 

1. Patents— Scopb—Incidbntal Adyaiftagies ov Invention. 

A pateutée Is entltled to ail thé uses anfl advantages of hls invention, 
wheûiët be knew of tbem or not. 

& Same— Patentable Invention— Pboof of Commercial Sdccess. 

The fact that a patented devlee went at once Into extenslve public 
use, and has continued therein, does not of Itself conclusively esta'blish 
either novelty or utility; but If, upon technlcal grounds, the matter is 
doubtful, it Is persuasive évidence of those qualities, unless It appears 
that such commercial Buccess was due to other causes. 

3> Samb— Validitv. 

: It Is no objection to the valldity of a patent for an improvement in a 
physlcal structure that Its utlUty dépends on the use of the structure 
In a particular manner, when such mode of use Is described In the 
^ecificatlon In terms intelligible to those skilled in the art 

4. Samb — Invention — New Combination of Old Eléments. 

if a new combination of old éléments is such that it produces a new 
mode of opération, and a bénéficiai resuit there may be a patentable 
Invention, 
6. Same— Inprinoement— CHANGiNa Form op Pakts in Combination. 

One does not escape liabllity for infringement by changing the form 
or dimensions of the parts of a patented combination, where such 
change does not breaK up or essentially vary the prlnciple or mode of 
opération pervadlng the original invention, 

8. Bamb— Grain Dkillb. 

The Packham patent, No. 557,868, for an Improvement In dise grain 
drllls, conslstlng of a shleld ertending below the end of the seed conduit 
and in front of the same, adjacent to the lower and rear portion of the 
dise, on its convex aide, so as to stand wlthin the angle of the furrow, 
and havlng Its front and lower edges bent inwardly and brought close 
to the dise,— its purpose being to keep the furrow clear of obstructions 
from the land side until the seed has been dropped therein, and aiso 
to act as a guide for the seed, — ^was not anticipated, shows patentable 
invention, and Is valid. Claims 1, 2, 3, and 6 also helâ Infringed by the 
devlee used by one of the défendants, and claims 1, 2, and 3 by that used 
by the other défendant which was that of the Mast patent. No. 615,727. 

Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

The f ollowing are the opinions in the courts below : 

Superlor DrlU Co. T. Dowaglac Manufacturing Co. et aL 

WANTY, District Judge. Suit is brought on the flrst clalm of patent No, 
847,982, issued to W. B. Arnett on August 24, 1886, which reads as fol- 
lows: "A spout on conductor for a seeding machine having Its lower end 
flatiened laterally and formed vrtth a delivery orifice elongated in the di- 
rection of the Itne of travel, whereby the spout is enabled to dellver the 
seed centrally In a narrow furrow." And on the flfth claim of patent No. 
527,621, issued to P. R. Packham, on October 16, 1894, which reads as fol- 
lows: "In a furrow opener, a support having a laterally projecting trunnion 
and a vertically arrangea conduit a lubricating chamb«r formed In the top 
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of said support and havlng a laterally extending passage leadlng therefrom 
and ending on the perlphery of sald trunnlon, substantlally as specifled." 
And on the flr&t, second, thlrd, and sixth claims of patent No. 557,868, issued 
to F. E. Packham, Aprll 7, 1896, which reads as follows: "(1) A furrow 
opener consisting essentlally of a frame or support having a conduit thereln, 
a disk journaled on a suitable trunnlon on sald frame or support which Is 
located in front of the conduit, said frame or support being provided with 
an extended portion wlilch projeets below the lower end of the conduit and 
In front of the same, said extension being formed at the front to conform 
to the shape of the slde of the disk adjacent to which it is adapted to lie, 
substantially as specifled. (2) The combinatlon with the frame having a 
conduit therein, and a furrow openlng disk Journaled at an angle on the 
frame of a guide shield extending below the end of the conduit and In front 
of the same, said shield being located within the angle of the furrow open- 
ing disk so as to stand whoDy within the furrow, substantlally as specifled. 
(3) The eomblnation with the supporting frame having a conduit thereln, 
and a disk journaled on sald frâme at an angle to the Une of draft, as 
described, of a downwardly projecting shield in front of and below the 
conduit, said shield being curved at the front so as to lie adjacent to the 
disk and being plaeed whoUy within the path of said disk so as to extend 
within the furrow formed thereby, substantially as specifled. • • • (6) 
The eomblnation with the frame having a supporting trunnion, and an angu- 
larly arrangea furrow openlng disk thereon, a downwardly projecting shield 
in the rear of and below said trunnlon, sald shield being located between 
the said disk and a Une extending through the cutting edge thereof parallel 
to the Une of draft, a lug or projection on said frame, and a scraper con- 
nected to said lug so as to bear on the Inside of sald disk, substantially 
as specifled." And on the fourth claim of patent No. 578,941, issued to F. 
K. Packham on March 16, 1897, which reads as follows: "(4) The combina- 
tlon with a furrow openlng disk and its support of the drag-bars connected 
to sald support, one of said drag-bars being extended forwardly and up- 
wardly in a Une behind said disk, and the other drag-bar being extended 
forw.ardly and .laterally, as well as upwardly, at a différent vertical as well 
as latéral angle to the other bar, both of sald bars having a common Une 
of attachment, substantlally as specifled." Thèse claims ail relate to the 
construction of what is known as the single disk drill for seedlng. Grain 
drills hâve been a frultful snbject for patents for a great many years, as 
shown by the 27 patents Introduced in évidence by the défendants to show 
the prier state of the art; and during later years the disk drlU has received 
considérable attention. 

The claim sued upon for the Infrlngement of the Arnett patent, T^o. 347,- 
982, above quoted, is not for a spout in eomblnation with a disk, but for 
one to be used in a seedlng machine, having its lower end flattened later- 
ally and formed with a delivery orifice elongated in the direction of the 
Une of travel, whereby the spout Is enabled to deliver the seed centrally 
in a narrow furrow. An examinatlon of the speciflcatlons shows that Arnett 
claimed this spout applicable, uot only to a disk drlU, but to other machines 
as well. Mr. Packham testifles that grain spouts or conduits with flattened 
or elongated discharge ends, according to his recollection, were used In con- 
nection .with hoe and shoe drUls six or seven years before the date of the 
Arnett patent; and we find them in the Wagoner patent, No. 60,096, issued 
November 27, 1868, and in the prier Arnett patent, No. 312,791, dated No- 
vember 24, 1885. In thls Arnett patent the spout Is shown in connection 
with a disk furrow opener as In the patent sued on. I find thls claim to 
hâve been antlcipated. 

The flfth clahn of the Packham patent, No. 527,621, refers to the lubricat- 
Ing parts of the device. It had been common for a great many years to 
provide means for lubricating a journal, and In the prier art relating to grain 
diills thls device Is found in the patents Issued to La Dow and Bramer, in 
1880, and there was no Invention In the adoption of it by Packham. 

The fourth claim of the Packham patent, No. 578,941, is for the eomblna- 
tion with a furrow openlng disk and its support of the drag-bars connected 
to said support, one of said drag-bars being extended forwardly and up- 
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warflly hi a Une behlnd sald disk, and the other drag-bar being extended 
foriKfardly and laterally, as well as upwardly, at a difft^rent vertical as well 
asilateraliangle to the other bar, botb of aaid bars having a common Une of 
attaejliinent The use of the double drag-bar extendlug forwardly to a 
commop :Ilne of attachment Is shown In the Wagoner patent of 1S66, the 
Shepard patent of 1869, the Arnett patent of 1885, the McOleUand patent of 
1888, and the Packham patents of 1894 and 1896, and was, therefore, olil 
in 1897, when Packham took out thls patent. The Wagoner and McClelland 
patents show double drag-bars extending forwardly at a différent vertical 
angle to brlng thelr forward ends to a common Une of attachment, as 
claimed by Packham in this fourth clalm of hls patent of 1897. 

The main patent relied upon in this suit is the one, No. 557,868, issued 
in 1896, and It is claimed that the first, second, third, and sixth claims, 
above quoted, of this patent, solved the problem in grain drUls which made 
successful what had before proved a faUure. It is claimed that this solu- 
tion coneisted in a combination and arrangement of parts whereby ail act 
harmoniously, ! and for the first tlme made it possible to plant a predeter- 
mined amount of grain regularly and evenly at a specifled depth, by scat- 
terîng the seed centrally in a f urrow whoUy made by the revolving disk. 
After a review of the prier state of the art, including the 1894 Packham 
patent. No. 527,621, every feature which enters into the 1896 patent is 
found, except the guard, extension, guide, or shield, by which names the 
device to prevent the land side of the f urrow from caving in until the grain 
has been deposited is called in the claims above quoted. This shield, wher- 
ever mentioned in the claims, read in the light of the spécifications, lies 
whoUy within the path of the disk and forms no part of the furrow opening 
device. The complainant's expert testifled that ail of the parts thus brought 
together were old, except the extension or shield. There are a number of 
patents in the record which show, the use of shields of various kinds to 
protect the grain from obstructions falllng Into the furrow until after the 
seed has been deposited. It is claimed by the défendants that the addins 
of this shield, whleh had formerly been used for the same purpose, did 
not require the exercise of the Inventive faeulty. The co-operation açcom- 
plished by this protecting device, which is located below and In front of 
the conduit and whoUy within the furrow, and is shaped in front so as to 
conform tp the side of the disk, had never before been accomplished. By 
this construction the disk opens, and the shield prevents the obstructing of 
the furrow until the grain is deposited, and it tends to deflect the grain 
against the revolving disk and scatter It In the furrow. The spout ends 
where the shield or guard beglns; but, with the revolving disk and shield, 
the grain finds its way to the bottom of the furrow scattered in the center 
more thoroughly than It eould be if it was conducted there by the spout, 
instead of falling against tlie disk and shield. Although the spout, disk, 
and shield In différent fonn are found in the prior art, there was no such 
combination as Is effected by this patent; and, although the éléments are old, 
the bénéficiai result accomplished by this combination has great utility, 
which is shown by the gênerai adoption of It by manufacturers of seeding 
machinery, including the défendant eompany. The défendant company has 
adopted this shield for the exact purpose set out in the claims of the 
patent, makes the same combination, and secures the resuit which has 
made this single disk drill a commercial success. I find the first, second, 
third, and sixth claims of patent No. 557,868 valid and infringed. 

There Is no proof found In the record supporting the allégation in the 
bill that défendants C. E. Lyle, W. F. L.yle, and N. F. Choate are joint in- 
fringers with the défendant company, and the bill wUl be dismissed as to 
them, and a deeree entered against the défendants the Dowagiac Mauu- 
facturing Company and W. F. Hoyt in the usual form. 

Superior DrIlI Oo. v. P. P. Mast & Co. et aL 

CLARK, District Judge. In respect to the Amett patent. No. 359,832, Is- 
sued In 1887, I need only say that according to the welght of the évidence 
it was never a success in actual use, constltuted nothing more than a patent 
on paper, never redueed to actual practice, and lacking in the élément of 
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utility. The biU, therefore, so far as based upon thls patent, caanot be 
sustalned. I do not thlnk any case for relief agalnst those sued as In- 
dividuals is sufficiently made out, and the bill is not sustalned in thls re- 
gard. With référence to claim 8, patent No. 578,941, and the claims of 
patent No. (i01,477, hère involved, it seems sufficient to say that, looking to 
the prior state of the art, including the Packham patent of 1896, No. 557,868, 
if there is anything in thèse devices by way of improvement whieh can 
be regarded as new, it is the particular support and conduit formed in- 
tegrally, rigidly and strictly limited to the particular construction; and, so 
limited, there is no infringement. ïhis leaves remaining the really trouble- 
some part of tins lawsuit, Involving as it does the two questions principally 
discussed of whetlier or not, in view of the existing state of the art, there 
is anything patentable in the Packham invention on which letters were is- 
sued. April 7, 189(5; and, second, how far, in view of the late case of Mast, 
Foos & C!o. V. Stover Mfg. Co., 177 TJ. S. 485, 20 Sup. Ot 708, 44 L. Ed." 
856, thls court is required to independently consider and décide the very 
questions already passed on by another court of co-ordlnate jurisdiction. 

In regard to the first question, it is eertainly a serions issue whether the 
shield, as the same Is now adjusted with référence to the conduit and disk 
in the plaintifï's device, does not appear by actual inspection of the models 
to perform the function of opening, in part, at least, the furrow, just as it 
undoubtedly did as used in prior devices under the name of guard, etc. It 
is true this is claimed not to be any part of its function in the présent 
«levice; but does this militate against the fact that, althougli it is an un- 
claimed function not specified, it is nevertlieless a part of the actual use 
made of It in the combination? On the other hand, although it was not a 
lunction, specified or claimed in prior devices, of the guard or shield to 
hold open the furrow and protect the grain whlle passing down from the 
conduit into the furrow, was it nevertheless not plainly a function wliich 
it in fact did perform, and does not this appear by actual Inspection to 
hâve been the case? The distinct claim now made for the combination Is 
that the shield is so adjiisted to the conduit that it stands within the Une 
of the furrow, but opérâtes independently of the furrow opening function 
in older devices, and that its distinct use is to hold open the furrow, and, 
in combination with the conduit, to protect the grain while falling from 
the conduit. I am not prepared to say that there is such new and indepen- 
dent testimony introduced in the présent case, or that the issues are suflB- 
ciently varied. from those involved in the case before Judge Wanty, as to 
requlre otherwise than that I should accept hls judgment as correct to the 
extent that he actually ruled the same questions which are now invc^ved. 
It seems to conduce to a more orderly and better administration of the law 
to accept the dellberatel.v expressed judgment of a court of co-ordlnate 
Jurisdiction, unless it very fully and very clearly appears that the case 
is so différent in the évidence as to imperatively require a différent resuit. 
Although the question bas been to me one of no ordinary difficulty, I hâve 
decided, as stated, that I should accept Judge Wanty's opinion so far as it 
goes, because I do not believe that there is now anything new in the case 
Avhich requires a différent ruling, and I think it highly probable that, if it 
turns out that Judge Wanty's views are not approved by the circuit court 
of appeals, it wlU be because that court differs in opinion with him upon 
the case actually presented to him on the former hearing, and quite inde- 
pendently of anything that has been offered by way of new or additional 
évidence on the présent hearing. I take this course the more readlly be- 
cause the case disposed of by Judge Wanty is now pending in the circuit 
court of appeals, and I am quite certain and am advised that any ruling 
now made will go up for review, and the cases can be heard at the same 
time, and every issue made in both cases disposed of by one judgment of 
the court, and this is désirable as bringing about the earliest possible termi- 
nation of the litigation in regard to thèse patents. I consequently sustain 
the patent, and grant relief to the extent that Judge Wanty did, and dismiss 
the bill in ail other respects. This resuit does not seem to require that the 
costs should be adjudlcated otherwise than in the usual way of following the 
resuit of a suit. 
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Thomas A. Banning, for appelliant Dowagiac Mfg. Cflf* 
H. A. Toulmin, for àppellant P. P. Mast & Cô. 
Paul A. Staley and Border Bôwinari, for appellee. 

Beïore LURTON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge. Thèse causes were heard together, 
fc«- tte reâson that both invblve the validity and scope of the patent 
on which both the cases are founded, as they now stand on appeal. 
The question of infringément is pfesented upon facts slightly différent 
in the two cases, but the facts are' se nearly identical that both cases 
may coûveniently be disposed of in çné opinion. Thus needless répéti- 
tion wilî be avoided. There was a cross appeal in the second of the 
cases above entitled, by the Superior Drill Company, which was com- 
plaittant in the court below, taketj upon the grounds that the circuit 
court erred in decreeing that certain other of the complainant's pat- 
ents, which were alleged by the bill to hâve been infringed, were in- 
valid, and also in dismissing the bill as to other persons who were 
joined as défendants. This cross appeal was dismissed at the hearing, 
for thç reasott that, this being an appeal from an interlocutory decree 
for an injunction, it was prématuré, upon the authority of Hohorst v. 
Packet Co., 148 U. S. 262, 13 Sup. Ct. 590, 37 L. Ed. 443, and West- 
ern Electric Co. V. Williams-Abbptt Electric Co., 48 C. C. A. 159, 108 
Fed. 952. 

The bills in both cases were filed by the Superior Drill Company 
against the appellants, respectively, for the purpose of restraining the 
alleged infringément of seVeral patents relating to seed drills belonging 
to the Superior Drill Company, and for profits and damages. In the 
circuit court (Judge Wanty presiding in the first case, and Judge 
Clark in the second) ail those patents were held void, except one, 
This was No. 557,868, issued April 7, 1896, to F. R. Packham, which 
was held valîd and infringed in respect to the first, second, third, and 
sixth claims thereof. A perpétua! injunction was awarded, and a 
référence to the master ordered, to ascertain and report profits and 
damages. The défendants in both cases hâve appealed. The cross 
appeal of the drill cottiparty having been dismissed, the controversy in 
this court relates only tô the questions of the validity and the infringé- 
ment of the Packham patent, above mentioned. 

This patent relates to thé construction of furrow openers, in the 
class of grain drills known as "dise drills," and was granted for an 
improvement in sucb furrow openers. Spedfîcally, it consists in 
locating a shield or guard at a particular place in the organization of 
the furrow opener, and in a particular relation to the other parts of 
the furrow opener; the purpose being to produce certain results, 
which will be presently explained. The gênerai composition of grain 
drills and their mode of pperation being well known, it will be neces- 
sary to particularly describe only those parts of a drill which are imme- 
diately involved in the opérations of opening the furrow, dropping and 
scattering the seed in the furrow, and covering the seed with the soil. 
As might be expected froiii the universal use of thèse implements, 
which hâve become so indispensable in the production of grain crops, 
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a great many inventions and a long list of patents had already de- 
veloped and spread the knowledge of the art of their construction, and 
their use, at the time of Packham's invention. In one of the leading 
forms of thèse the furrow was opened by a device in the shape of a 
very narrow double-moldboard plow, which, penetrating the ground at 
an acute angle, opened and slightly raised the soil on either side, 
whereupon the seed was dropped through a tube behind and within 
the wings of the opener, while the soil was thus lifted, and immediately 
upon the passing forward of the opener out of the way the soil dropped 
back upon the seed. In another the furrow was made by a wedge- 
shaped device, called a "shoe," and somewhat in the form of a sharp 
V, both in its horizontal and its vertical shape, the point dividing the 
soil, which was pressed sidewise by the wings ; and the lower edge of 
the shoe being also an angle, and the wings flaring outward, the earth 
was, in conséquence, pressed downward while it was being pressed 
sidewise, thus leaving the furrow in a V shape. The seed was dropped 
in the furrow immediately behind the shoe, and, the sides of the 
furrow being impacted, it was necessary to employ a covering device, 
as a short chain carrying rings dragging behind the shoe, or blades 
which were set so as to scrape the earth back into the drill, or a press 
wheel which would crush down upon the seed the upper part of the 
sides of the furrow. In another, instead of a shoe, the same work was 
done by using a roller in the form of two concave dises, having their 
concave sides facing each other, and their edges united in one; the 
resuit being that, as the roller moved on its journal, it formed and left 
the V-shaped furrow of the shoe drill. Some covering apparatus was 
necessary, as in the case of the shoe drill, and for the same reason. 

In récent years the dise harrow has come into gênerai use. As 
usually constructed, the operative part consists of concave dises, lo- 
cated at equal distances upon a shaft having bearings. In use, thèse 
dises, and, of course, the shafts, were set at an angle to the line of 
draft, and when the harrow was drawn forward the revolving dises 
would eut into the ground, and scrape upon their concave sides, and 
partly turn, the soil lying in their wake, leaving ridges larger or small- 
er, depending somewhat upon the angle at which the dises were set. 
Thereupon invention began, of means and methods to utilize this form 
of harrow for the purposes of a seeding drill, and a considérable num- 
ber of patents were taken out upon such inventions. The gênerai 
object sought to be obtained was to devise some subsidiary apparatus, 
which, co-operating with the dises of the harrow, would open a furrow, 
drop the seed evenly upon the bottom thereof, and then properly cover 
it. Several of thèse inventions seem blind enough, but others made 
some approach toward the definite purpose. Thèse latter we shall 
more particularly consider when we come to take up the question of 
the anticipation of the Packham patent. For our immédiate purpose 
we will, however, state the characteristics of a previous patented in- 
vention of Packham, upon the construction of which the one in suit 
was designed to be an improvement. The former patent referred to 
was No. 527,621, issued October i6, 1894, and was for a seeding ma- 
chine. The following figure, which includes only those parts of Fig. i 
of the drawings regarded as necessary for the illustration, which, with 
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a few words of explanatîon, will enable one to see what the improve- 
ment of the later patent was : 




In this figure, c* îs the drawbar; g* is the seed tube coming down 
from the hopper, and terminating a little below a horizontal Hne drawn 
through the center of the dise; f^ shows where the drawbar of the 
pressing wheel is attached ; and b is the dise journaled at e, the con- 
vex side only of the dise being shown. In opération the forward edge 
of the dise is set to the left of the line of draft, making an angle there- 
with. The rearward edge of the dise will be to the right of the line 
of draft, so that when the machine is moved forward the dise will dig 
a furrow beginning where the forward edge of the dise meets the sur- 
face of the ground, growing deeper to the line passed over by the bot- 
tom of thé dise, and then thinning out to the line where the rear edge 
of the dise rises out of the ground. During this opération the earth 
is scraped and lifted sidewise on the concave side of the dise, and, 
where the dise leaves it, stands in a ridge having a face toward the fur- 
row, more or less perpendicular, according to the angle at which the 
dise runs to the line of draft. In the illustration shown, the seed drops 
from the bottom of the conduit into the furrow made by the dise at or 
about the place where the rear edge of the dise begins to rise out of 
the earth. When the ground is clean and well pulverized, and the 
machine moves steadily, the seed would fall through the intervening 
space between the lower end of the conduit and the furrow in a suitable 
way. But if clods or stubble or other trash were in the way, the 
clods might roU into the furrow, as the dise passes by, or the stubble 
or trash might not be eut oflf or might extend into the furrow space, 
or the oscillating motion of the drill might tend to cast some of the 
seed upon the land side of the furrow; so it seemed a desideratum that 
a construction should be devised whereby the furrow should be kept 
clear of obstructions, and the seed be prevented from spilling upon 
the land outside the furrow while it was being sown and covered. 
The purpose of the Packham invention, now in question, was to sup- 
ply this requirement. It consisted in adding a shield to the former 
construction, extending from the conduit, and on the land side thereof, 
down into the furrow, and having its forward edge bent a little in- 
wardly, and conformed to the convex surface of the dise, so as to pre- 



DOWAGIAC MFG. CO. V. SCPERIOR DRILL CO. 



893 



vent any obstruction from coming into the furrow, or in the way of the 
falHng seed. The shield was attached to the frame above in a con- 
stantly fixed relation to the dise, and so located along the rear and 
bottom segment of the dise, but at a Httle distance therefrom, as to 
follow in the wake of the dise, and just within the furrow made thereby 
when the machine was in opération ; the lower edge of the shield being 
also bent inwardly to conform to the convexity of the dise, and conse- 
quently to the land side of the furrow. The foUowing figures, i and 
4, taken from the drawings, show the convex side of the dise, and the 
form and location of the shield, and, when contrasted with the forego- 
ing figure of Paekham's former construction, show the main character- 
istics of the invention covered by the later patent : 




-P%4 




a is the dise, and b' the shield. Their relation to each other and 
the parts with whieh they are combined will be clearly seen. It is 
claimed, as the resuit of this invention, that the parts are so located 
and organized as to efïeet substantially the foUowing opération : 
While the dise is making the furrow the shield keeps the furrow clear 
of ail obstructions liable to corne into it from the front or land side, 
and while the dise holds the earth up and out of the furrow the seed 
falls down upon the bottom of the furrow between the dise and the 
shield ; mueh of it striking against the shield and dise, and being dis- 
tributed somewhat thereby. Then the dise lets go the earth, which 
drops back upon the seed. Not ail of the earth lifted drops back upon 
the seed, but most of it. In some conditions of the soil a foUowing 
wheel is used, which presses a little more of the soil into the furrow, 
and compacts the whole. Thus it is said the seed is aU cleanly sowed 
upon the bottom of the furrow, and evenly covered with the earth 
pulverized by the dise. 

It is true that the purpose of deflecting the seed, which is dropped 
against the inside of the shield, is not mentioned in the spécification ; 
but in describing its form it is stated that it extends downwardly, "fol- 
lowing substantially the Une of the furrow-opening dise," and in the 
drawings (see Fig. 4, above) it is shown to conform to the convex face 
of the dise, curving inwardly at the bottom. It is seen that the obvi- 
ons conséquence of this is that the seed falling upon the inside of the 
shield would be defleeted against the lower portion of the dise, and in 
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use this is found to be the resuit. And in Goshen Sweeper Co. v. 
Bissell Càrpet Sweeper Co., 19 G. G. A. 13, 72 Fed. 67, it washeld 
by this court that a patentée is entitled to ail the advantages of his in- 
vention, whether he knew of such advantages or not, and that proposi- 
tion has been confirmed by oùr more récent décisions. Frederick 
R. Stearns & Co. v. Russell, 29 G. G. A. 121, 85 Fed. 218, and Palmer 
Pneumatic Tire Go. v. Lozier, 33 G. G. A. 255, 268, 90 Fed. 732. 
And see the learned opinion ol Judge Sanborn in National Hollow 
Brake Beam Go. v. Interchangeable Brake Beam Go.y 106 Fed. 693, 
709, 45 G. G. A. 544. 

From an attentive considération of the record, and a study of the 
patent in the light of what is generally known of the art, we think 
thèse claims for the invention are substantially well founded ; and the 
invention seems to us to hâve considérable merit, if, indeed, it was net, 
as the défendants contend, anticipated by former inventions. The 
cjainis ofjtlie patent which are said to be infringed in case No. 989 
are, if;2, 3, and 6; and in No. 1041, claims i, 2, and 3. Thèse claims 
read as. lûUows : 

"(1) A làrrow opener conslstlng essentlally of a frame or support having 
a conduit therein; a dise journaled on a suitable trunnion on said frame or 
support, Wslilch is located In front of the conduit; same frame or support 
being provMçd with an extended portion whlch projects below tlie lower 
end of the ftwduit, and In front of the same; said extension being formed. 
at the front tp conform to the shape bf the side of the dise adjacent to which 
it is adapted to lie, — substantially as speelfied. 

"(2) The combination with the frame having a conduit thereln, and a 
furrow-opener dise jo^irnaled at an angle on the frame, of a guide or shleld 
extending below the end of the conduit, and In front of the same,— said 
shield being located wlthin the angle of the furrow-opening dise, so as to 
stand wholly wlthin the furrow,^substantlally as specifled. 

"(3) The combination with the supportlpg frame having a conduit thereln. 
and a dise journaled on said frame at an angle to the Une of draft, as de- 
scrlbed, of a dowhwardly projeetlng shield In front of and below the con- 
duit— said shield being cûii'yed at the front so as to lie adjacent to the dise, 
and being placed wholly wlthin the path of said dise, so as to extend wlthin 
the furrow formed thereby,— substantially as specifled." 

"(6) The combination with the frame haylng a supportlng trunnion, and 
an angularly arranged furrow-opening dise thereon, a downwardly projeet- 
lng shield in the rear of and below said trunnion,— said shield being located 
between the said dise and a Une extending through the cuttlng edge thereof 
parallel t6 the Une of draft, a lug or projection on said frame, and a scraper 
connected to said lug so as to bear on the inslde of said dise, — substantially 
as specifled." 

It is contended for the appellants that, having regard to the then 
existing state of the art, Packham's improvement wras only the resuit 
of the application of meçhanical skill to the knowledge already ac- 
quired and disclosed to the public. And if, in truth, this invention 
was but a step in the normal progress in the skill of the workman, 
or the resuit of the observation of a need, and the provision of a 
remedy by the exercise of the ordinary skill of those conversant with 
the subject, it was not entitled to a patent, and the défense would be 
made out. Référence to .authority is not needed to support this 
proposition, which is elementary. 

But the fact remains that for many years those in the front rank 
of the intelligent and ingénions inventors in this department of art 
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had been devoting themselves to its improvement, and many in- 
ventions had been deemed worthy of patents which made some ap- 
proach toward the resuit which the présent invention reached, but 
none of them was able to devise an organization so completely adapt- 
ed to the requirements as this. Such is the strong impression made 
upon our minds by the testimony exhibited by thèse records. The 
pubHc seems to hâve been of that opinion, and the appellants, by 
adopting the substance of the invention, as we think they did, bore 
testimony to its superior utility. The testimony, taken as a whole, is 
convincing that the invention went immediately into, and has con- 
tinued in, extensive pubHc use. As has been often said, this fact does 
not of itself conclusively establish either novelty or utility; but if, 
upon technical grounds, the matter is doubtful, it is persuasive évi- 
dence of thO'Se qualities, unless it appears that such commercial suc- 
cess was due to other causes, which is not shown hère. Gandy v. 
Belting Co., 143 U. S. 587, 594, 595, 12 Sup. Ct. 598, 36 L. Ed. 272 ; 
Lane v. Welds, 39 C. C. A. 528, 99 Fed. 286. 

One of the objections made to the validity of the patent by counsel 
in the fîrst of thèse cases (and, if available, it is equally so in the other) 
is that the invention described in the spécifications is rather of the 
method of use of the physical structure than of the structure itself. 
This contention is founded upon évidence which tends to establish (and 
we think it is the fact) that the structure must be operated in a certain 
way in order to accomplish its purpose ; that is to say, the efïective- 
ness of its use is dépendent upon its proper manipulation. But that 
is true of ail machinery. It addresses itself to the skill of the oper- 
ator, and it is expected that he will exercise common skill in adapting 
it to the conditions in which it is intended to operate. 

The évidence referred to is that of a witness (Miller, an expert 
called by the complainant) who, on cross-examination, was unable to 
State the précise angle at which the dises should be set to work prop- 
erly. Undoubtedly, the operator might hâve to exercise his judgment 
in order to ascertain the proper adjustment for making the narrow 
furrow which the indications seem to require. It was held in L,oom 
Co. V. Higgins, 105 U. S. 580, 26 L. Ed. 1177, that a spécification 
in letters patent is sufificiently clear and descriptive when expressed in 
terms intelligible to a person skilled in the art to which it relates. 
And a similar observation was made in the Téléphone Cases, 126 U. 
S. I, 536, 8 Sup. Ct. 778, 31 Iv. Ed. 863. 

We are unable to find any tenable ground for the objection. 

Another objection to the validity of the patent is that the claims 
thereof are for mère aggregations of parts, which hâve no co-opera- 
tion in use. This objection, if tenable, would be applicable to most, 
if not ail, the inventions which hâve been patented for constructing 
disc-harrow drills. It is true that this is not a conclusive answer 
to the objection, but it would convict the patent office of a long line 
of error. A strong presumption must arise from the fact that, at- 
though such inventions hâve repeatedly been under considération, pat- 
ents hâve been issued thereon without notice of so fundamental an 
objection. And the inference is that reason for such an objection was 
not found to exist. But at ail events it is plain that, with respect to 
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this patent, the Qbjectioii is not well founded. The parts do efficiently 
cooperate to produce the useful resuit. The dise, which is the factor 
distinguishing. this class of drills from those in previous use, cuts, 
scrapes, and lifts away, and then drops back, the earth. Meantime 
the shield is keeping the furrow and the space for the falling seed 
clear, keeping the seed from falling out sidewise on the land, where it 
will not be covered, and aiding in distributing the seed. The conduit 
during thèse opérations is carrying down the seed from the hopper, 
and the frame is supporting the other parts, and holding them in 
pToper relation toi each other. Beyond doubt, such facts bring the 
case within the description of a patentable combination given in 
Reckendorfer v. Faber, 92 U. S., at page 357, 23 L,. Ed. 719. And 
see Deere & Co. v. Rock Island Plow Co., 28 C. C. A. 308, 84 Fed. 
171, for a case much in, point. 

The proceedings in the patent office on Packham's application 
for the patent in question were put in évidence, and it is claimed 
that they hâve the efifect to restrict his claims. From the contents 
of the file wrapper, it appears that upon the filing of the application 
the first three claims were objected to, upon références which seem 
to import that it was understood that the shield had something to 
do with opening the furrow. Thereupon the first claim was with- 
drawn, and a new one substituted; the formation of the shield be- 
ing explained by letter, the applicant saying therein: 

"By this arrangement the shield has absolutely nothing to do with open- 
ing the furrow, while in the référence devlces this is usually the cbief func- 
tion of the shield." 

Thereupon the office made the further objection that the first 
three claims lacked patentable novelty, upon références. To this 
Packham responded by letter as follows: 

"It will be Hnderstood that the shield forms no part of the furrow openor; 
nor is it in fact, a part of the conduit. The conduit ends where the shield 
commences, and, as the shield stands wlthln the angle of the furrow-openlng 
dise, the soll remains in the condition left by the rotation of the dise whlle 
the seed is dropped from a point above the furrow, thus ensurlng the most 
efficient plantlng." 

And he amended the claims hère involved to the form shown in 
the patent. Upon this explanation and amendment the patent was 
issued. The effect of the applicant's renunciations was to make it 
free from doubt as to whether his sliield should assist in making the 
furrow, and whether it should form a part of the conduit. It is not 
now claimed that it performS either of those functions. If it were so 
claimed, the proceedings would constitute an estoppel. Thomas v. 
Rocker Spring Co,, 23 C. C. A. 211, yy Fed. 420. On the contrary, 
what is now claimed is in full accord with the applicant's disclaimer. 

A word of explanation with regard to claim i seems proper in 
this connection. It will be observed that, unlike the other claims, 
it does not limit the location of the shield to one "standing wholly 
within the furrow." But in the spécification the applicant describes 
it as standing within the furrow in ordinary circumstances. In his 
letter to the patent oflice last above quoted, he states the shield 
"stands within the angle of the furrow-opening dise." Now, what- 
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ever doubt tliere raight hâve been as to whether the claim was 
limited in the construction of its language by the spécification, it was 
removed by the limitation which he put iipon it by his explanation, the 
conséquence of which was the allowance of his patent ; and the claim 
must be read as limited in this respect in the same way as are the other 
claims. 

The further objection is made (and this- is the principal reliance 
of the défendants) that Packham's invention was anticipated by 
previous inventions of himself and others, or at least so near an 
approach had been made.by such previous inventions that it re- 
quired only mechaniçal skiïl to develop the art in the direction and to 
the extent shown by his organization. And many patents (not less 
than 50) are shown for the purpose of illustrating the progress which 
had been made at the date of his invention. The gênerai character- 
istics of thèse kinds of drills, such as hoe drills, shoe drills, and roU- 
er drills, and their manner of making a furrow and dropping and 
covering the seed, hâve already been described. But a considéra- 
ble number of the previous patents relate to dise drills. It would 
require too much space to exhibit them ail in détail. We shall, 
however, refer to such of them, and such of the older art, as seem 
specially relied upon by counsei, or seem to us most pertinent, and 
dismiss the others with the remark that we hâve examined them, 
and find nothing which cornes near to an anticipation of the in- 
vention which forms the basis of the suit. Several patents showed 
and described single-disc furrow openers, — among them, the patent 
to Bramer in 1886, the patent to McSherry in 1886, and the patent 
to Packham in 1894, already referred to. Several patents also show- 
ed the dises set on a shaft carried at an angle to the line of draft. 
Among thèse were a patent to Arnett in February, 1885, and another 
to the same inventor in December, 1885, and still another was that 
to Packham in 1894. Ail thèse patents, and, for that matter, seed 
drills generally, showed a vertical conduit or seed spout. Coming 
now to those which hâve a part serving as a shield or guard, the 
first to which our attention is directed, in case No. 989, is a patent 
to Stinde in 1873, Tins proves to be a flat dise coulter, running 
straight ahead of a V-shaped furrow opener having wings, and a 
seed tube discharging behind and within the rear portion of the 
wings. The expanding wings carry the earth up and outward while 
the seed is being dropped, and then let the earth fall upon it. It 
was substantially the hoe drill with a rolling coulter running ahead 
of the point of the hoe. It is a very remote référence, and useful 
only as an illustration of a former construction of grain drills. The 
Ives patent, of 1875, was for a former construction, partaking of the 
forms of both the hoe and shoe drill. It contained nothing more 
pertinent than the ordinary form of such drills, and need not be 
further considered. The Springer patent, of 1878, was for a form 
of the hoe drill. The Arnett patent, of February, 1885, was for a 
dise drill, in which tvvo dises were set in each frame. Opposite to 
each dise was a flat plate, or "fluke," as it was termed, inclining at 
the bottom toward the rear part of the dise. The seed dropped upon 
the fluke, and slid down into the furrow. There was nothing in this 
115 F.— 57 
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doristructîôn Serviilg as a' shield br guafd to keep obstructions out 
of the futtow. The McClelland pâteiit,. of 1888, showed à flat dise 
or rôUing coulter opposite to vvhich was a plate set at an angle to 
it, the îôrwardedge of which plate was brought close to the dise. 
By thë conjoint action of the dise and the plate the earth was pressed 
back, and the seed was dropped in the furrow thus made. How the 
seedvvas covéred' is iiot isbown, the invention apparently not extend- 
ing ttPthàt part of a ddll, ' 

In thé records ofbôth' thèse câsès is shown a patent to FuUer & 
Lëe, isstled in 1892, which is mùch r^lied .on by thé défendants; and, 
as it "Séèms to us to make' th* ■nëârest approach to the patent in 
suit, We shall set it oùt with more pàrticularity. It was for a grain 
drill bf'tjie dise furrow-opening type, in which the dises are set in 
seginéïitis, each segment carrying two dises; the dises in the seg- 
ments being set at opposite angles ff-om the line of draft, after the 
mànnei- bf a dise harrow, to resist the tendency of the dises to slew 
away ff pnl or toward the line of draft (according tq their set) from 
thé résistance of the çàrth oji the concave side. Thèse segments 
of dises were impelled. forward by push bars loosely attached at 
their rear end to a crossbar running acfoss the machine, and at their 
front end to the parts on which the dises were set. Above the seg- 
ment bar, and connected therewith by a hinge, was a vertical rod, 
surrounded by a sprin^. The upper end of this rod was capable of 
a limited movement up and dowh through an arm extending over 
the segrtlent bar from a crossbar behind ; thus afïording means 
for the rise of each segment or either end of each segment, if any 
of the dises shouïd méet obstructions, such as clods, roots, or stones, 
or should be passing over uneven ground. The seed spouts were 
brought 'do\vn from the hopper behind, and were carried down to 
the rear part of the back or coftvex side of the dises, and over the 
furrows hlade by the lattèr. The lower end of the spouts fîared open 
towârd the dises so as to deflect the falling seed against the dises, 
or in ànother forni and for fhe samè purpose a spoon-like guide 
plate was attached to the low^r ^nd of the spout on the opposite 
side from the dise, and it was sUggested that this might be so con- 
structed as to dperate as a scrape'r tp remove the soil sticking to 
thediseJ But this "guide plate," as it was ealled, was intended and 
formed for the purpose of deflecting the seed into the furrow, and 
(if aS SUggested) for scrapirig the dirt from the dise. There is no 
suggestion ofso constructing it as that it would keep the furrow 
clear, atid it is évident that it was not designed for such a purpose, 
and need nOtibe so èoristructed as to éffect it. Moreover, the relation 
of the guide plate to the dise was not constant, for while the spouts 
which carried the guide plate sèem to hâve a fixed position, the dises 
did not. Iri opération, ail in one segment might rise or be depressed, 
thus changtiig their relation to the seed spouts vertically, or one 
end of the segment mig^ht rièe, or the other be depressed (situations 
more likel^ tp happen) ; the dises and their furrows would vary from 
the line of draft and of the seed spouts, and their lower surfaces 
would approach or recède from the guide plate, as the case might be. 
Jf the surface bf the ground were smooth and even, and there were 
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no obstructions, the conditions just mentioned might not occur to 
any appréciable extent; but if the ground were uneven, or contained 
ariything which would disturb the uniîormity of the furrow opening, 
it is easy to see that the seed might be sometimes dropping in the 
wrong place, and would not be properly covered. From the fore- 
going statements it clearly follows that the Fuller & Lee patent was 
not an anticipation of the invention of the patent in suit. 

Another patent shown by the défendants in both records is one 
issued to Henry in 1893 for a dise grain seeder and harrow combined. 
Like that of Fuller & Lee, it was composed of segments or gangs of 
dises. Provision was also made for the rise and fall of the dises in 
the segments. At the end of the seed tubes was fôrmed a moldboard. 
This moldboard, foUowing the dise, but slightly t6 one side of it, com- 
pleted the furrow partly made by the dise, and, as the seed dropped 
inside the rear part of the moldboard, returned the earth upon the 
seed, and "fenders" following after formed the earth into ridges. By 
building thèse parts to suit the double purpose, the ground was culti- 
vated throughout the space passed over, as it was drilled. The points 
of resemblance between that invention and the one covered by the 
Packham patent are too seanty to support a comparison. The patent 
to Webster in 1893 is also exhibited in both records as an anticipation. 
This patent was for an attachment to grain drills showing a pair of 
dises set at opposite angles to the line of draft on a single drawbar 
divided into four members, two of which carried the boxes in which 
each dise was journaled. The seed spout deseended between the front 
part of the dise and the corresponding member of the drawbar, and 
was attached to the latter in front of the axle of the dise, and then 
turned baekward so as to deliver the seed in the furrow behind the 
dise. A cutter was secured to the front side of the lower end of the 
seed spout to assist the dise in opening the drills, There is no sug- 
gestion that this cutter is to act as a shield to prevent rubbish from 
falling.into the furrow, or to aid in defiecting the seed into the furrow, 
nor does either its form or location indicate any aptitude for such 
purposes ; it being simply a flat blade, whose single funetion was that 
of assisting in opening the furrow. The shield of the Packham inven- 
tion is entirely wanting, and there is nothing which perfprms any of its 
funetions ; ail that is shown being employed in doing that which in the 
Packham invention is performed by the dise. In the record of case 
No. 1,041 certain other patents are shown, which are in that case relied 
upon as anticipations. We will notice speeially the most important 
of them. A patent to Haworth was issued in 1864 for a corn planter, 
which, being in a closely related art, is, of course, relevant. In this 
patent the parts involved in opening the furrow and dropping and 
covering the seed were thèse: A flat rolling coulter revolving in the 
line of draft, and snug beside it a moldboard curving putward. The 
front edge of the moldboard was set close to the coulter, so as to 
sçrape it, and also to keep rubbish from eoming into the furrow. 
The moldboards were attached to the lower ends of the seed spouts, 
which delivered the se^d in the furrow behind the moldboard. To 
what extent the earth dropped back from the moldboard upon the seed 
does nof appear, but the broad wheels carrying the machine foUow in 
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the wàkç of the furrow, and doubtless àided in covering the seed and 
compattihg thé earth about it. In à later patent to thé same patentée 
the faces of the wheels are grooved, apparéntly to crowd the earth from 
the sidés to the center of the furrow, as well as to compact it. Thèse 
Hàworth patents did not employ the concave dises of the later art, 
though there is some oral testim'ohy th'at in the manufacture the flat 
dises sometimes turned at an anglie to the line of draft, and sometimes 
they wére turned pver to an angle with a perpendicular line. This 
niay haye been so, though, if it werê neCessary to décide how the fact 
was, weshçuld hesifâtè to depeiid upôn the memory of witnesses run- 
ning baciç over so many years, seeîftg that the patent does not exhibit 
àny sucl) peculiarityi and no further patent was taken out to represent 
the imprbyement, if it was such. The mechanical opération of the 
moldboatd of the Haworth iseeder is not the same as that of the con- 
cave dise of the Packhâm patent; nor does the shield of the latter per- 
form any part in the opériing of the furrow, as does the roUing coulter 
of the Haworth patent; nôr is there any provision for deflecting the 
seed againsf the dise, and thereby securing a more even distribution 
of the seed in the space line within which it is to fall. The most that 
can be said is that the Haworth patent accomplishes in a gênerai way 
the kind pf resuit of thât of the Paçkham patent, but it does it by 
différent meclianical means, and less perfectly. 

There is testimony tending to prove that there was in use about the 
year 1892 an attachment upon the outer side of the lower end of the 
seed tube pf Hapgood's dise drill, cdnsisting of a steel shield or knife. 
This shiëld was provided for the purpose of keeping the tube from 
çlogging, âftd was not intended for or adapted to the purposes of the 
Packhani shield. It did rtbt keep the furrow clear, nor did it deflect 
the seed, which were the principal advafltages of the Packham patent. 
Then there Was the McSherry seeding machine, patented in 1886, 
which showS a dise for Opening the furrow ; and a seed spout coming 
down béhînd the dise, the openirig being directly in line with the bear- 
ing point pf;the idisc upon the ground. The seed spout was flattened 
somewhat laterally, ànd might "be curved or made convex on one 
face to Cpnform to the cpnVex face of the dise." There was no 
shield at àll, ùiilèss the^ flattened seed tube be called such, and it is 
idle to cïaim that it was, an équivalent. This fulfills the task of com- 
paring the previous devélopment of the art with Packham's invention, 
and wé séehpthing which supports tîle défense that it was anticipated. 
The resuit is ihat the patent must be held Valid. It was not a primary 
invention, tiut we thiiik it brought the organization of dise furrow- 
opening and seed drppping and. cbvering devices to a much higher de- 
gîrée of perfection tlian had prevîously been attained. This was donc 
by locating in the riglît place and in the right manner a shield or guard 
cohstruètéd lîi^the rïght form to accomplish a better and more useful 
resuit. The itlyention çdnstitutéd a distinct and valuable improve- 
raent, and was jatentablê for what the claims hère involved fairly 
import ; and the patentée and his assigns are entitled to claim as 
équivalent ail such combinations of the same or similar parts organized 
in a similar manner, and ope:rating to peirform a like mechanical re- 
suit. 
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It is true, as contended, that the mère bringing together of old 
éléments found in older machines of the same or a kindred art to per- 
form the same functions and to effect the same mechanical resuit 
does not constitute patentable invention. We hâve several times 
recognized and applied this rule, some of our most récent cases being 
Campbell Printing-Press & Mfg. Co. v. Duplex Printing-Press Co., 
41 C. C. A. 351, ICI Fed. 282; Overweight Counterbalance El. Co. 
V. Vogt Mach. Co., 43 C. C, A. 80, 102 Fed. 957 ; Burnham v. Man- 
ufacturing Co., 49 C. C. A. 163, iio Fed. 765. 

But the converse of that proposition is equally true, — that, if a new 
organization of old éléments is such that it produces a new mode of 
opération and a bénéficiai resuit, there may be a patentable invention. 
The décisions to this effect are very numerous. A long list of them 
is shown in i Rob. Pat. § 155, note 4. 

The case of Star Brass Works v. General Electric Co., 49 C. C. A. 
409, III Fed. 398, recently decided by this court, is a very pertinent 
illustration of a patentable invention shown by the peculiar location 
of one of the éléments of a combination of old éléments. It was an 
invention relating to the construction of the head of a trolley employed 
in operating cars by electrical power, and consisted in so locating the 
brush which takes ofï the current from the circuit as to diminish the 
friction between the hub of the wheel and the brush to a greater ex- 
tent than had previously been done, and also, by putting the brush 
inside the frame, protecting it from injuries to which it had theretofore 
been exposed. 

We hâve next to consider the question of infringement. For this 
purpose it will be convenient to show in thé fîrst place the figures 
illustrating the construction of the furrow-opening and seed sowing 
and covering devices used by the défendant the Dowagiac Manufac- 
turing Company, for ail thèse devices are more or less involved in 
th». use of Packham's invention: 
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Fig. I shoiys the land side of this defendant's opener, and by com- 
pairing il; wifhPackham's, which îs shown on a previous page of this 
opinion^ it wifl be seen that they are practically identical. Fig. 2 shows 
the reyer$e/^ide^ pf the defendant's shield and tube facing the dise. 
Contrasted Wtb/ithis, we hère show, in Fig. 3, the reverse side of 
Packham's shiéid and tube : 




The only difïerence is that the seed tube in the defendant's struc- 
iture is carried down qn ,the shield lower than in Packham's, but it 
has, though io;,^ diminished degree,the same provisipn, by cutting 
a^way one sidç <?f the tube, for defîecting the seed against the dise. 
But Packham dpes npt specif y the précise extent to which the tube 
shall be carried dowi^, an4 the principle or mode of opération is the 
same in the one as in the other. Apparently, the defendant's pur- 
pose was to create a safe difïerence ; but to do this something more 
was required than siniply changing the length of one of the élé- 
ments ot the combinatioc(s, no essential différence. îii the function to 
be perfortned by that efetn'ënt being created thereby, and the essential 
characteristic of the invention rqmaining unalteréd. The Packham 
invention iis not obscured by the cfiange, which does not afifect its dis- 
tinguishing féature or the leading purpose therebf,— that of keeping 
the furrow clear, — though -it modifies to some extent the manner of 
efïecting the distribution of the same in the furrow. The case in this 
respect is Jnuch like that ef Electric Ço. v. La Rue, 139 U. S. 601, 
II Sup. Ct. 670, 35 ,L. Ed. 294, in which, the défendant had introduced 
an additional spring to aid in the function of the torsional spring of 
the invention, To the same efifect are Cochrane v. Deener, 94 U. S. 
780, 24 L. Ed. 139, afld the other cases cited below as applicable to 
both of the cases before us. 

In the case of P. P. Mast & Co., that défendant is building under 
a patent (No. 615,727) issued December 13, 1898, to P. P. Mast, as 
assignor to the défendants. The land side of the furrow opener is 
shown in Fig. i as follows: 
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Contrasted with, Packliam's structure, shown on a previous page 
of this opinion, it is seen there is no différence, except that the shield 
is not carried down quite sq,low as in the latter. It is carried down 
as far as to the earth on the land side when in opération, but not 
into the furrow. The reverse side is shown in Fig. 2, which com- 
pared with the reverse side of Packham's structure, shown in Fig. 
3, shows that it is identical with the latter, except in the respect that 
the shield is shortened as just stated: 




But Packhàffl did not limit precisely the depth to which his shield 
should cîctend. Doubtless it must extend far enough to accomplish 
the intended purpose. 

The spécifications and claims of this patent show, as we think, a 
consciousness of being on dubious ground. After stating that his 
invention relates directly to a combined furrow-opening and seed- 
delivering device, the patentée goes on to acknowledge the state of the 
art as folTows : 

"I am qulte well aware that numerous and varied constructions and 
arrangements hâve been devised and disclosed In many letters patent here- 
tofore granted, and that among thèse hâve been shown and descrlbed furrow- 
opening and eeedrdelivering devlces employlng dises set so as to rotate In a 
plane at an angle to the Une of draft, and employlng seed-dellvering devlces 
set behlnd and wlthin the angle of tiie dises, so as to dellver the grain In 
the furrow; the lower part of sueh delivering devlces belng In some cases 
wlng-like, and substantlally In contact with the dise along one edge of such 
wing, and acting to keep the sod out of the furrow, and thereby assîstlng to 
render the furrow In gooâ condition for the grain, and the wing also in- 
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cldentally protcctlng the grain from outslde Influences durlng Its descent 
Into the furrow," 

— And specifically mentions several such patents, but omits the 
Packham patent, issued,about two years before, and which was doubt- 
less the most notable ànd perfect of ail such structures. He calls 
the shield and the lower end of his seed spout a "winged tube," and 
says he lias provided "a, novel ihanner of securing the tube with its 
wing in the desired relation with respect to the dise." It was a novel 
manner as compared witE. the patents he acknowledged, but not so 
with respect to Packham's.^; Further on he says : 

"I will now refer to the seed-deliverlng âttachment whlch I mount on 
the drag bar, and carry by sald bar, "as before Indlcated. Thls devlce con- 
sists, pf a tube, S, preferably of cast Iron, and of a plate portion, T, formed 
with a téceSs (indlcated by thè llûe U) to receive the bar, and with a wing- 
llké ïKittlofl, V, whlch co-op»ates with the dise in dellvering the seed into 
the fttn»\(;i:and whlch, ta; tljpfe, cases In whlch the dise runs deep enough 
in the soll , tÇ make a furrow , T^hich would'tend to cave in, also guards 
againgt suèh accident, or iticilient simllarly, sb far as this is concemed, to 
the wing-llkè plates br parts 6f the seed-deliverlng devlces acknowledged in 
the pri6r art Bolts, W, or -other means, I employ to secure the bar in the 
séat tJ; ànd the plate, T, and the extension, V, being thus secured to the 
outside, they are brought In the proper relation to the convex side of the 
dise, so that the forward edge of the wing-lfke extension, V, wlll hug close 
to the dise, while the rear portion of the same will stand oŒ from the dise, 
as required,ln,thl8 class of devlces, as "Slfto Indlcated by the art as I hâve 
acknowledged It above, but in whlch art 'my peculiar structural arrangement 
was absent, and In accordance with whlch structural arrangement I find 
my devlce to be successfurtn use and econ<>mical in manufacture. • * • 
The tube, with its plaite-like part and extension, I arrange and provide to 
receive and deliTçr thô gralïi Jnto the furrow; and while this function Is 
not new, as the prtor art Sbows, Still my way of maklng thls tube with its 
plate and extension, and attachlng It to the inslde of the bar, îs new, and 
a valuable and nsef ul- piodé of construction." 

Hère he calls what in Packham's patent is called a "shield" a 
"wing-like portion," btit hfc attributes to it precisely the functions of 
Packham's shield, namçly, co-operating with the dise in delivering 
the seed into the furrows, and guarding against the falling in of 
the soil on the land side, or other similar "incidents," and suggests 
no other function whatever. Now, the shortening of the shield is 
Only a colorable variation of form, for, according to the; spécification, 
it must be brought down! far enough to perform the function of 
keeping obstructions out of the fuirow. Moreover, describing and 
claiming the shield as new amountS to a confession of the patentabil- 
ity of the Packham invention. 

It is a rule of liaw applicable to the structures of both the défend- 
ants that one does not esfcape liability for infringement by changing 
the form or dimensions of the parts of a patented combination, where 
such change does not brea,k up or essentially vary the principle or 
mode of opération pervading the original invention. Cochrane v. 
Deener,. 94 TJ. S. ^Sy-^yèg, 2^ L. Ed. 139; Morey v. Lockwood, 8 
Wall. 230, 19 L, Ed. 339; Ehzabeth v. Pavement Co., 97 U. S. 126, 
137, 24 L. Ed. îooo; ï^bni Co. v. Higgins, 105 U. S. 585, 26 L. Ed. 
1177; Penfield V, Chambers, p2 Fed. 630, 34 C, C. A. 579; Bundy 
Mfg. Co, y. Détroit Time Register Co., 94 Fed. 524, 36 C. C. A. 375 ; 
King Ax Co. vi îîubbard, 97 Fed. 795, 38 C. C. A. 423; McSherry 
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Mfg. Co. V. Dowagiac Mfg. Co., loi Fed. 716, 721, 41 C. C. A. 627; 
Taylor v. Spindle Co., 75 P'ed. 301, 22 C. C. A. 203; National HoUow 
Brake Beam Co. v. Interchangeable Brake Beam Co„ 106 Fed. 693, 
707, 45 C. C. A. 544. ^ _ 

In Biindy Mfg. Co. v. Détroit Time Register Co. it was held by 
this court that where the défendant had used a key of a form adapt- 
ed to perform its function in a time register by pushing it, instead 
of one performing a like function by turning it (the mode of opération 
being substantially the same), he was liable for infringement. In 
King Ax Co. v. Hubbard the défendant had nearly obliterated an 
opening, which in the patent was one of the parts provided for a 
plunger in an ax-forming machine, and had changed the other parts 
so that they, to some extent, participated in relieving the consé- 
quences of diminishing the opening ; but, the mode of opération 
remaining substantially the; same, we held that the défendant had 
not escaped infringement. Again, in McSherry Mfg. Co. v. Dow- 
agiac Mfg. Co., the patent in suit was one which related to means 
for regulating the pressure upon the shoes and their followers in 
a grain drill. This was donc by two horizontal and parallel springs 
pivotally attached at their forward end to the two drawbars of the 
shoe, the free end of the springs being depreSsed or raised by 
mechanism attached to that end. In the patent the pivoting at the 
forward end was efïected by uniting that end of the springs in 
the form of a loop, and imbedding them between the two faces of flat 
castings adapted to receive them, which, when bolted together, clamp- 
ed fixedly the loop forming that end of the springs. Then there 
were lugs on each side of the casting, which had eyes, through which 
were bolts pivoting them to the drawbars of the shoe. The défendant 
did not use the clamp, but, instead, formed eyes upon the forward 
ends of each of the springs, and pivotally attached to the drawbars 
by a boit running through a spring and a drawbar. Inasmuch as 
the springs and the clamp of the patent were made intégral by rig- 
idly fixing them together, we held that, recognizing the invention 
as a distinct advance in the art, the pivoting of the forward ends of 
the springs directly upon the drawbars was substantially the équiv- 
alent of uniting the ends of the springs with a clamp, and then pivot- 
ing the clamp upon the drawbars. Judge Lurton, who wrote the 
opinion, justifîed this conclusion by applying to the case the essen- 
tial rules indicated by the former décisions of the court, — of fîrst 
determining the quality and bounds of the invention, and then re- 
straining trespass within its limits. And it was shown how the lim- 
its are expanded or contracted by the character of the invention. 

In that case the change made was by taking out the clamp and 
extending the drawbars, while in the Dowagiac Mfg. Co. Case, be- 
fore us, there is a prolongation of the seed tube. 

From what we hâve said, it is apparent that we are convinced that 
the invention of the patent in suit is one entitled to récognition as 
one amply filling the claims in controversy, and that the défendants 
infringe them. 

The decree of the circuit court in each case will be affirmed. 
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ïtLGHMArl vi P'ÂXSON 00. 
; SAMH V. irpUNtoRY QÔ, 

(Circuit Court, B. D. Pennsylvania. May 15, 190È.) 
,,,.' .'''. Nos.2,a 

Abatembnt— Db'Ath of Plaintifp — Time for Rkvival. 

Whère there bas been no undue delay on the part of a plaintlff lu 
the prosècutlon of a Suit during Ws Ufetlme, upon suggestion of abate- 
ment tty hls death, bis coùnsel wlli: be allowed a reasonable time to take 
proceedln^s for a reVival. 

On Motions by Défendants to Dismiss. 

Hector T» Fenton, for complainant. 
Francis T- Chambers, for respondents. 

DAIvIvAS, Circuit Judgç. A writihg, filed on behalf of the plain- 
tifï in each of thèse cases, "suggeçts the abatement of the suit by 
reason of the death of tjje plaintiff, Benjamin C. Tilghman, on the 
3d day of July, 1901." This was exactly one month after the filing 
of the replication, and therefore to the time of the death of Benjamin 
C. Tilghjrian there hàd been np objectionable delay. .The learned 
counselioi; the défendants însists that the death of Benjamin C. 
Tilghman djd not realïy àbate the suit, but I do not think that the 
question thus proposed should be considered upon the présent motion. 
I assume the suggestion to hayç been made in good faith, and, as 
plaintiff's coùnsel states; that it îs his purpose to prbceed in pursu- 
ance thereof, it seems to be right that he should still be accorded a 
reasonable time in whieh to do so. But the défendants should not 
be subjected.to any urineçessary further delay, and will hâve leave 
to renew'their présent motion if the proceediflgs contemplated shall 
pot be taken within 20 days. 

The defçnd^hts' motions to dismiss are denied. 



; In re TITNB. 
CPlstri<?t Court, Ni D.Alabanja, N. D. May 19, 1902.) 

1. ExEMPTI0*8--^!E#I'liCt OF W/ylfi'R IW NOTE. 

Undér the laws of Alabataa; a waiver of exemptions ta a promlssory 

note does ijot.amount tQ,a lien or pledge of any of the debtor's exempt 

property, oir confer any estate or Interest In it The waiver may brlng 

an estoppel into play, but only after Judgment and exécution on the debt. 

2 Bankrdptcy— PROTKctiON OF Bankhijpt's Right to Dischargb. 

The court of bankrUptcy should see to It, pendlng a discharge, that 
remédiée for tié collection of debts from whlch the discharge might 
absolve the debtor shall not be peyf ected so as to condemn exempt 
property in satisfaction of debts, from whlch the discharge Is Intended 
to free it. 

8. SAME — ÀTTAÇHtJiKKT LlBI*S. 

Subdivision "c" is destroyed by subdivision "f of section 67 of th« 
bankrupt law, and the latter is the only law regardlng liens of attach- 
ment Pbtalned against the Insolyent within four months of the adjudica- 
tion. 
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4 Same— Exempt Propebtt. 

Whatever beneflt resnlts from the anntilment of attachment Mens ex- 
tends to exempt property as well as to that which Is not exempt. It is 
the policy of the law to allow the bankrupt, as well as creditors, to 
beneflt by the changea status. 

5. Same— Epfect of Adjudication. 

An attachment in a suit to collect a simple contract debt can create 
a lien only when perfected by a valid judgment of condemnation. It is 
a lien "obtained through légal proeeedings," and, when the insolvent 
debtor Is adjudicated a bankrupt, the bankrupt law annuls it, subject 
to the provisions of section 07f . 

6. Same — Attached Property — Loss op Jurisdictioh by State Court. 

When the only right of possession by a state court of attached prop- 
erty is based on an attachment lien, which is annulled by the adjudica- 
tion in bankruptcy, the state court loses ail jurisdiction of the rem, 
which is transferred into the exclusive jurisdiction of the court of bank- 
ruptcy. There is no longer any right of possession in the officer of the 
state covfft, who then holds as bailee for the person rightfuUy entitled 
to possession, and becomes a trespasser if he fails to deliver on proper 
demand. 

7. Same — Plbading Adjudication in Bar. 

If, after suit brought in such case, and before judgment, the adjudi- 
cation is timely and properly pleaded, the only remaining jurisdiction 
In the attaching court is to stay suit, and await the détermination as to 
the discharge. If discharge is granted and pleaded, the only jurisdiction 
is to dismiss or render judgment for the défendant. If the discharge is 
not granted, or granted and not pleaded, the court can render judgment 
in personam; since the res was transferred by the adjudication to the 
exclusive jurisdiction of the court of bankruptcy, and its jurisdiction 
over the rem is in no wise affected by the discharge or refusai to dis- 
charge. 

8. Same — Jurisdiction op Bankruptcy Court — Adverbe Claims to Property. 

The various décisions of the suprême court examined and reviewed. 
The resuit held to be that a court of bankruptcy may inquire in a sum- 
mary way as to an adverse claim, made by a stranger, to the property, 
which belongs to the bankrupt. If it appears that the claim is mani- 
festly without foundation, It may order the property tumed over to the 
trustée, and punish refusai as a contempt, without compelling the 
trustée to resort to a plenary suit to recover the property. 

9. Same. 

The summary jurisdiction is ousted if détermination of the validity 
of the adverse claims involves the décision of matters In pals and the 
weighing of conflicting évidence and findlng of facts, which, when 
presented, leave room for f air doubt as to the Invalidity of the claim, 
since such a claim is not merely colorable. Delivery must then be com- 
pelled by suit in plenary proeeedings In a proper court. 

10. Same— Parties and Procédure— Injunction. 

If, after attachment, and before judgment, the insolvent is adjudicated 
a bankrupt within four months, etc., and properly pleads the discharge, 
but the state court refuses to regard it, and nevertheless renders judg- 
ment of condemnation, and directs a sale of the property, the receiver 
or trustée is entitled to an injunction and mandatory order to its offlcer 
to surrender possession; but there should first be a rule to show cause 
on pétition, to which the parties affected should be made défendants, 
and an opportunity given them to be heard, before injunction issues; 
though, if the exigency is pressing, a temporary restraining order may 
be made until the matter can be heard. 

IL FEDERAL and State Courts— Priobity op Jurisdiction— Transper op 
Jurisdiction by Opération op Law. 

In cases of concurrent jurisdiction the court flrst obtainlng possession 
of the property administers it; but where that court loses jurisdiction, 
and it is transferred by opération of valid laws to a court of the United 
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States, whlch has exclualre jurlsdlctlon of the subject-mîitter, the ques- 
tîon b^Ççnies ooe of obédience to tjie paramount authority of the coo- 
«titutlon, and comlty can hâve no Influence in detenninhig the ?f«iiti 

12. BanEBUPTCY — POWBKS OF COUKT— rBWFpBCING RiGHT TO PbOPBBTT. 

Where ah àttaehment issued f rom a Justice court and levied on de- 
fendant's property is annulled by opération of the bankruptcy law, and 
the défendant duly pleads the adjudication, biit the justice disregards 
it, and gives Judgment of condeinflâtion, and orders a sale of the prop- 
erty, which, by opération of law, hâs passed into the exclusive juris- 
diction of the court of bankruptcy, such court is not requlred by con- 
sidérations of comity to ask the justice to make a proper order on the 
constable to surrender, before making its own order directing the marshal 
to seize the property. 
(Syllabus Jby the Court.) 

In Bankruptcy. On review of questions certîfied by référée. 

James Harlan and S. M. Sloan, each of whom were holders of notes 
walving exemptions, commenced suits against Tune by àttaehment on Febru- 
ary 15, 1902, to coUect their debts, suits being returnable on the 22d day of 
February, 1902. Tune flled a voluntary pétition on the 17th day of February, 
1902, and the next day was duly adjudicated a bankrupt. In his schedule 
Harlan and Sloan were listed as creditors. Tune, in his pétition, claimed 
the raft of legs and some household and kitchen furniture, in ail worth 
about $400, as exempt. On the same day the bankrupt petitioned for the 
appointment of a recelver to take possession of the logs, averring "that 
the logs were rafted, and ready to be shipped, and liable to be stolen or 
taken away and greqtly depi^eçiated In value; that, in order to conserve 
the property, it was ncicesçary that a receiver be appointed to hold the prop- 
erty until a trustée was appointed." A receiver was appointed and qualifled 
immediately. The pétition further shows that on the day set for hearing 
the bankrupt appeared before thé justice, and when the cases were called 
for trial, before judgment was rendered, properly pleaded adjudication, a 
duly eertifled copy, of which was made a part of the plea. The justice de- 
ç)Ined to allow thé plea, butstated he would delay a few days to inform 
himself furthep. On the neXj;, day, as the pétition avers, the justice rendered 
Judgment, and ordéred the, raft of logs to be sold for the satisfaction of the 
Judgment. It appeârs frqm the record that, although the justice refused 
tp hold up Judgment of Condemnation, the judgment contained a stay of 
exécution for 30 days. The pétition avers the receiver demanded the prop- 
erty from the constable, but the latter, beihg Indemnlfled by the plaintifCs, 
refiised the demand, and insi^ted on selllng the logs, and the justice ordered 
him to retajn j^^ë^sion and sell the same for the satisfaction of the Judg- 
ment. With or. ylthout rejeréhee to. thé adjudication, passed three daya 
after the suit was çomnïenced, the évidence abundantly shows that Tune 
was Insolvent fiît. the tlme of thé levy, and, for many months prior thereto. 
The pétition prâjréd, in substance, an , InJunction against the creditors and 
the justice from tâking furttiér prôceedings, and that ail of them be enjoined 
from interferlng with the' redfelver, and tbat the creditors and constable be 
requlred to déliter the tatt of logs to thé receiver, and that he be put in 
possession by proper procfesSv This pétition Was swofn to, but the persons 
mentioned In It were not rnftdé parties, and it does not appear to hâve been 
served upon them. Or that they had any nétice of it other than was conveyed 
by the order aftérw^ards made by the référée, Murphy. Oh the 26th day of 
February, 1902, the référée made an order In substance enjolning the con- 
stable, justice, and creditors "from taking possession of or retaining under 
their control any property the bankrupt owned on the 18th day of February, 
1902, and particulariy the rift of logs, and ordered them without delay to 
deliver possession to the receiver." It contained a sweeping injunction 

1 Conflicting jurlsdlctlon of fédéral and state courts, see notes to Louisville 
Trust Oo. V. City of Chiclnnati, 22 Q C. A. 356, and Plow Works v. Pinks, 
26 0. a A. 49. 
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against the eredltors, forbidding the prosecutîon of the attachment suit In 
the justice court or having any process thereon Issued against the bankrupt 
or any of his property, and from making any sale o£ the property, or re- 
moving the same, or from recelving any money, the proceeds of the sale of 
the property of the bankrupt; and the justice was ordered to vacate the 
judgment made by him, and ail orders made slnce the ISth o£ February, 
1902. It was further ordered that the marshal put the receiver In possession 
of the property. On the 19th day of March, 1902, Harlah and Sloan proved 
their clalms against the bankrupt On the same day, without making any 
answer to the pétition, they appeared, and without any protest as to the 
jurisdiction moved to dissolve the order, and to hâve the raft of logs re- 
turned to the constable, on the ground that the attachment was a lien 
upon the raft at and before the flllng of the bankrupt's pétition, and the 
right to enforce the attachment was properly friable before the state court, 
and there was no ground for the appointment of a receiver. In support of 
thls motion Harlan and Sloan proved that for more than 10 years past Tune 
had never owned as much as $500 worth of property,— that the attachment 
sults were brought because Tune was about to move the raft of logs ont 
of the State; that at the time of the attachment bankruptcy proceedings 
had not been Instltuted; that, so far as eredltors knew or believed. Tune had 
not contemplated bankruptcy at the time the attachment was sued out and 
levied. It does not appear, except inferentially, from the testlmony 
taken on the hearing, that the raft of logs was flnally dellvered to the 
receiver under the order; but it appears that it was, from other parts of 
the record, and the prayer of the eredltors to hâve It returned to the con- 
stable. On the hearing, the référée refused to vacate or modify the order, 
and the ereditors excepted. 

Kirk, Carmichael & Rather, for ereditors. 
S. S. Pleasants, for trustée. 

JONES, District Judge (after stating the facts). In Re Moore (D. 
C.) 112 Fed. 290, it was held that the waiver of exemption authorized 
by the laws of this state could not of itself confer any title, interest, 
or equity in the property of the debtor, and did not constitute a hen 
or pledge in any sensé. That case differs from this, in that there 
the exempt property was claimed before a judgment or attachment. 
In view of the argument of counsel and the effect claimed for the levy 
on the exempt property in this case, some further discussion of the 
case seems proper. 

The whole ofHce and efïect of a waiver of exemptions is to build 
up an estoppel which is quickened into being only by a judgment 
on the debt and the issue of exécution in the statutory mode. An 
estoppel to claim property does not give the person in whose favor 
the estoppel runs a lien on that property. The judgment and exécu- 
tion alone give the waiver any opération; and the combined efïect 
of the debt, waiver, judgment, and exécution, so far as they give any 
virtue to the waiver, is merely to bring the estoppel into play. If 
any lien arises in this case it is because of a levy, if that levy can be 
lawfully foUowed by a judgment of condemnation. Any légal ob- 
stacle interposed between the levy and the right of judgment, so as 
to defeat condemnation, keeps the waiver in the background, and 
renders it whoily without influence. No lien in a suit on a simple 
contract debt can ripen from a levy of an attachment, unless that levy 
can be followed by a judgment of condemnation. Liens thus obtained 
are "obtained through légal proceedings," and are the mère créatures 
of proceedings in court. The préservation of the levy under the at- 
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tachment is essentîat to the rigHt of the creditors to subject the prop- 
erty in this case. The question, theui anses, was the a:ttachment lien 
dissolved by the adjudication? It; is urged that a court of bank- 
ruptcy Cannbt conceril itself with liens upon exempt property, or 
thçir enîot'cement., . It çannot be denied that it ought to view with 
concern aii^ttempt to crèate a lien upon exempt ijroperty pending dis- 
charge. It is its duty to see that/ légal remédies for collection of 
debts, from which discharge rïiay absolve, shall not be allowed to 
crèate liens upon property set apart to the bankrupt, so as to nuUify 
the policy of the law, jby subjecting the exempt property to debts 
from which the discharge intended to free it. It is insisted that, 
as the raft of logs was exempt property, the provisions of the bank- 
rupt act annuUing attachments and liens cannot afïect the levy in this 
case, as those provisions were tnade for the benefit of creditors who 
cannot sh^re in the exempt property, and no disposition the debtor 
may make or suffer to be made can amount to a préférence» AU 
enlightened governments endeavor to guard against the distressing 
conséquences resulting from the inexorable collection of debt, the 
enforcement of which shapes in so many ways the condition and 
destiny of the debtor, by granting libéral exemptions, and providing 
for periodic discharge from debt. To accomplish thèse results, the 
bankrupt law not only relieves the debtor from ail debts, with a few 
exceptions, but to ail intenta and purposes makes the bankrupt a 
creditor with a hen, so to speak, and prefers him to creditors to the 
extent of his exemptions in distributing his assets. This cardinal pur- 
pose dominâtes the'whdle law. When the statute deals with the 
dissolution ànd annulment of attaChments, judgments, etc., it is care- 
ful to Specify the exception, and the only exception, in which the 
banki^upt's exempt property shall not be affected by the changed légal 
status iftiparted to the fest of his estate by the dissolution of attach- 
ments and liens ; ahd that is the Case of conveyances made to hinder, 
delay, and defraud creditors. The subdivision in which this is pro- 
vided is precedéd by ône relating to the same gênerai subject, in which 
no such exception is made; and it is followed by another section, 
which is peremptory and sweeping in its language, that "ail liens 
shall be deemed null ând void, and the property afifected shall be 
wholly discharged and released and shall pass to the trustées as a part 
of the estàte ûf the bankrupt." If the statute did not intend to ex- 
cept exièttipt property from the effect of its policy in declaring ail 
liens voîd, Save in the particular instance mentioned, why use such 
sweeping and peremptory language as necessarily to include ail the 
bankrupt's property in ail other sections specifying what shall pass 
to the trustée? ' This studièd différence in the language of the différ- 
ent subdivisions of the same section, which deals with liens and the 
efïect of their dissolution or annulment, cannot be ignored in as- 
certaining the législative . intent. It is significant of a purpose not 
to exclude exempt property, saye in the one specified instance, from 
the benéfit ôî the anniiilment of liens, and to pass it to the trustée 
for' the béri'efit of the bankrupt. The main reason for the four-months 
provision ,#âs to prevent the race by creditors to seize the estate of 
the ÎHsoîvènt when it is found that h« is in failing circumstances, and 
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to prevent tlie préférences which would follow if liens and attach- 
ments were allowed during that period. This purpose would be wholly 
defeated if liens could be created upon the exempt property. Some 
creditors would unquestionably be preferred. Some would receive 
satisfaction in whole, some in part, and some nothing. AH this, in 
the face of the policy of the statute to préserve the exempt property, 
and to require ail creditors who had not acquired liens older than 
four months, or which are protected, to share equally in the bank- 
rupt's estate. 

If subdivision "c" is not destroyed by subdivision "f," it can hâve 
no effect in this case, since the debtor resisted the lien, and, the cred- 
itors did not know he was in contemplation of bankruptcy. Without 
entering into any extended discussion on the subject, it seems to me 
that subdivision "f" destroys subdivision "c." If subdivision "f" had 
been enacted in a subséquent independent statute, there would be 
little doubt that it was intended as a revision of the entire field of 
"liens obtained through légal proceedings," and would necessarily 
amount to a repeal of the prior law on the subject, though there were 
no express words of repeal. In view of the known history of the 
enactment of the bankrupt law, and the fact that subdivision "f" 
is the latest utterance in point of time on the subject of Hens obtained 
by opération of law, I feel corapelled to hold that subdivision "f 
of section 67 controls this case. Under that section the lien of the 
attachment "is nuîl and void," and the "property afifected" is wholly 
"discharged and released therefrom," and passes to the trustée "as 
a part of the estate of the bankrupt." This construction is in har- 
mony with the purpose of other provisions of the bankrupt law to 
hâve the whole estate, including the exempt property, pass to the trus- 
tée to be administered in the bankrupt court. For certain purposes 
the court takes possession of the exempt property, and the right of 
possession passes to the trustée for that purpose. The court is given 
express power to détermine the exemption and to set apart the 
property to the bankrupt. Although the title to the exempt prop- 
erty does not pass to the trustée, yet, as the purpose of the bank- 
rupt law is to protect it, and to save it to the bankrupt, to the détri- 
ment of creditors, the language of the act in section 67, subd. "f," 
where it speaks of the property afifected by the levy passing to the 
trustée, must be construed to mean that it passes to the trustée for 
whom it may concern, to be administered in the order that the lan- 
guage and policy of the bankrupt law command. It commands the 
trustée to set apart some of the property to the bankrupt, whose title 
is not intended to be afifected by its passing into the possession of 
the trustée, and to dévote the rest to the payment of debts. It best 
comports with the language and policy of the bankrupt law to hold 
that it annuls "ail liens," with the exception stated therein, which 
are acquired against an insolvent's property by légal proceedings with- 
in four months of the fîling, and that it intended to destroy such 
lien upon exempt property as well as upon the other property of the 
bankrupt. 

The questions before me are certified at the instance of Harlan 
and Sloan, creditors. They proved their claims before the hearing 
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ôf thé rùbtîon to dissolve the injurictiori, and rely upon facts proved 
on the hèaririg to sttstaih their exceptions. Clearly, Harlan and Sloan 
were pafties to the bankrupt proceeditigs, and cannot, in any event, 
complaitttiià't thé court could not exercise summary jurisdiction over 
them. Bryan v. Bei-nheimer, i8i U. S. i88, 21 Sup. Ct. 557, 45 I^. 
Ed., 814. They should hâve been served with notice of the pétition, 
and hàd ,ân opportûriity to be heard, béfore the mandatory injunc- 
tion îssûed. If, as appears îrom the pétition, there was an exigency, 
it could hâve, been met by a temporary restraining order, and then 
injunétîpn could go as: the case tnîght require. The exceptions be- 
forè niié relate solely to the propriety of the order itself, and not the 
mannél' of itë rnaking. Thèse creditors had no claim whatever to 
the raft of logs, ortitle or right of possession, saye such as miglit 
be foiinded upon the levy of the àttachment in their suit against 
Tune three days before the adjudication. Tune was ail the time in- 
solvent. ' The adjudication "annùlled" the levy, and dissolved any 
lien whicïi Otherwisé might hâve beén àcquired thereunder, and made 
it the duty bfthe creditors to refrain from pushing their suits to judg- 
ment anà frisisting that the justice rënder judgment of condemnation. 
The adjudication Wâs properly pléaded before the justice before any 
order of condemnation. Thèse .credft'ors havé nb right to complaiu 
of the appôintment of a reCeiver or of the order to the marshal to 
put him in, possession; for they îiad no adverse clâim to the prop- 
e'rty in the sénse of law, not eveii a respectable pretense to title or 
right of {possession. Sb far as they are concerned, the order was 
right;, artd they could not complàin of it, even if they had not sub- 
mitted themselves to the jurisdiction of the court. What is the power 
of the court to deafsubimarily with strangers ? 

The décisions, both of the courts of appeal and of the district 
couri:s,: on this question, are confîicting; and it would unnecessarily 
incrnnber'thîs opinion toittempt tô review them. The question must 
be decid'ed'ih the light.of the décisions of the suprême court of the 
United '^îàtés; particularly the cases of Bryan v. Bernheimer, 181 
U. S. I^, 21 Sup. Ct. 557, '45 L. Ed. 814; Bardes v. Hawarden 
Bank, .178 y. S. 525, 20- Sup. Ct^ iooo, 44 É. Ed. 1175; Hicks v. 
Knost; '178 iJ. S. S4I„;20 Sup. Ct iobô, 44 L. Ed. 1183; Mitchell v, 
McCluré, : 178' U: S. 53q> 20 Sup. Ct. 1000, 44 L. Ed. 1182; and 

Mueller f;. ^Jugent, 22 Sup. Ct. 269, 46 L. Ed. (decided Jan. 20, 

1902). ït'^ai a matter of doubt àmong the légal profession whether 
thé deciçiëii ïn Bernheimer's Case did not tum at last upon the fact 
that Berriheitrter submitted hîmself to the jurisdiction. The suprême 
cbuirt of the tlnitèd States in Nugent's Case decided that Nugent, 
the agent bf /thé bankrupt, who had.meddled with the property with- 
dut right_befpt*è the adjudication, could be subjected to the summary 
jurisdictîoti,'though he protested agàinst it. Nugent's Case also sheds 
light upon other questions which had heretofore been in doubt. The 
district court committed Nugent for contempt for not paying over 
môney which 'belbngedtô the bankrupt. The circuit court of appeals 
(44 C. C. A. 620, 105 Fed. 586) reversed the judgment of the district 
court. The court of appeais regarded Nugent as a stranger, so far 
as the jurisdiction of thé district court was concerned. It held that. 
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"even îf he were regarded as the agent of the bankrupt, recourse 
must be had to ordinary légal remédies, and in a proper court." It 
held, on the authority of the Hawarden Case, that the district court 
was without jurisdiction to imprison Nugent for disobedience of its 
orders. The suprême court reversed the décision of the circuit court 
of appeals, and affirmed that of the district court. The suprême court 
said "the respondent denied jurisdiction on the ground that he did 
not receive the money, or any part of it, after the pétition in bank- 
ruptcy was filed," though "he afterwards sought to amend his re- 
sponse to the rule by asserting that whatever money belonging to the 
bankrupt came into his hands was not received as agent of, but was 
held adversely to, the bankrupt." The opinion further says that the 
"real question involved was whether the order was a lawful order. 
It was to be determîned as a mère question of law on the facts found 
that the money belonged to the bankrupt's estate, and was then in 
Nugent's possession as the bankrupt's agent, he asserting no adverse 
claim." 

In another part of the opinion, referring to this, the court said : 

"But suppose that respondent had asserted that he had the right to 
possession by reason of a daim adverse to the hankrupt, the bankruptcy 
court had the power to ascertaln whether any basîs for such a claim actually 
exlsted at the time of the fiUng of the pétition." 

In another place the court asks : 

"Does the mère refusai by the bankrupt or his agent so to dellver up 
oblige the trustée to resort to a plenary suit in a circuit court or a state 
court, as the case may be? If it be so, the grant of jurisdiction to cause 
the assets of a bankrupt to be coUected and to détermine controversies re- 
latlng thereto would be seriously impaired, and in many respects rendered 
practically IneflScient. The bankruptcy court would be helpless, indeed, if 
the bare refusai to turn over could conclusively operate to drive the trustée 
to an action to recover as for an indebtedness, or a conversion, or to pro- 
ceedings in chancery, at the risk of the accompaniments of delay, complica- 
tion, and expansé, Intended to be avoided by the simpler methods of the 
banlirupt law. It Is as true of the présent law as it was of that of 1867 
that the filing of the pétition Is a caveat to ail the world, and, in efCect, an 
attachment and injunction (Bank v. Sherman, 101 U. S. 4OT, 25 L. Ed. 866), 
and on adjudication title to the bankrupt's property became vested In the 
trustée (section 70, subd. 'c'), wlth actual or constructlve possession, and 
placed In t^e custody of the bankrupt court." 

In Sherman's Case, quoted approvingly above, the suprême court 
said: 

"The bankrupt became, as it were, for many purposes, clvlliter mortuus. 
* * • Those who dealt wlth his property In the Interval between the 
filing of the pétition and the final adjudication did so at their péril. Tliey 
could limlt neither the power of the court nor the effect of the final exercise 
of its jurisdiction. » • • Otherwise the efficacy of the act depended not 
upon its own language and meaning, but was only what others outside of 
the proceedings might choose to permit It to be." 

Certainly, the suprême court of the United States, in its last déci- 
sion on the subject, did not deem that décision to conflict with the 
case of Bardes v. Hawarden Bank and the other cases noted, which 
deny to the court of bankruptcy jurisdiction over suits brought by 
trustées in bankruptcy to set aside fraudulent transfers of money 
or property made by the bankrupt to third parties before the insti- 
115 F.— 58 
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tution of proceedings in bankruptcy... It unquestîonably intended that 
those décisions should stand. But Nùgent's Case inevit'ably with- 
draws from the influence of Bardés' Case summary, as distinguished 
from plenary, proceedings against à third person, who without right, 
or fair appearance of right, rètains property of the bankrupt in défi- 
ance of the orders of the district court, though he is not a party to 
the suit, and does not submit to the jurisdiction. It also results irre- 
sistibly .that it quaHfies or départs, ii:om any expression to the con- 
trary which may be found in Morgan v. Thornhill, ii Wall. 65, 20 L. 
Ed. 60; Smith V. Mason, 14 WalL 419, 20 L. Ed. 748; Marshall v. 
Knox, 16 Wall., 551, 21 L,. Ed. 481 ; and Eyster v. Gafï, 91 U. S. 
521, 23 L. Ed. 403, — which are' ail made the subject of review in 
Bardes' G^se, which in turn was under review in Nugent's Case. 

In Bardes' Case, i78;Û, S. 534, 20 Sup. Ct. 1004, 44 L. Ed. 1175, 
Mr. Juçtiçe Curtis is qûoted as saying of two former cases that they 
are "ah iljustration oî the rule that any opinion given heré or else- 
where cannot be relied on as binding authority unless the case calls 
for its expression." So the Case of Bardes and those following it 
are not to be construed as holding in any wise that the mère asser- 
tion of an adverse claim would oust the summary jurisdiction of a 
court of bankruptcy to ascertain (to use the language in Nugent's 
Case) "whether any basis for such actually existed at the time of the 
filing of the pétition," or the further holding in Nugent's Case that 
the court "would be bound to enter upon that inquiry." It is ap- 
parent froniiireading the opinion in Nugent's Case thât the only ad- 
verse claim which could oust the summary jurisdiction was a claim 
which was not merely colorable. To use its language again, there 
must be an "âctual basis" for the claim. This is only the applica- 
tion of thé, familiar prinpiple regarding equity jurisdiction in cases 
where it is essential to injunctive relief to hâve a superior légal title 
or right to the défendante A bare dairn, a bare déniai of the plain- 
tiflf's right, no matteï how positive, will not dissolve the injunction; 
but the défendant must go further, and, show facts in support of the 
déniai, which at least give color of right in him, and make the con- 
tested matter of right between him and the complainant one of some 
fair doubt. Therfe must be reasonable room for controversy. 

Now, then, when the trustée of the bankrupt claims property to 
tvhich another sets up title, and asks the assistance of the court of 
bankruptcy, the court, to use the language of Nugent's Case, "is bound 
to enter upon that inquiry." If, as the suprême court says, "it is 
bound to enter upon that inquiry," and "in doing so undoubtedly 
actéd within its jurisdiction," is not the court, if it finds the claim 
merèly colorable, bound to direct the stirrender of the property to the 
trustée ? Clearly, the court is "bound to enter upon the inquiry," 
and, if the facts in the partîcUlar caSe show that the détention is with- 
out color pi: right, thenitJs bound to take and administer the prop- 
erty. It is safe to say thât a daim like that hère is without color of 
right when , upon the undisputed facts, as matter of law repeatedly 
construed by thé highest court in the United States, the claim is base- 
less. Subdivision "î," § 6y, of the bankruptcy làw, déclares that "ail 
le/ies, judgments, attachments or other liens obtained by légal pro- 
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ceedings against a person who is insolvetit, at any time within four 
months prior to the filing of the pétition in bankruptcy against him, 
shall be deemed null and void in case he is adjudged a bankrupt; 
and the property affected by the levy, judgment, attachment, or other 
lien shall be deemed wholly discharged and released from the same, 
and shall pass to the trustées as a part of the estate of the bankrupt." 
This provision appHes alike to voluntary and involuntary pétitions. 
Of the constitutionality of this statute there can be no doubt, for it is 
passed in pursuance of a grant in the constitution, which authorizes 
congress to confer upon the courts of the United States exclusive ju- 
risdiction of matters in bankruptcy. If this section is constitutional, 
there would seem to be no doubt that the state court, in which such 
an attachment was begun, lost ail right to the custody of the prop- 
erty; for by opération of the suprême law the custody was devested 
out of that court, and invested in the trustée. The cable which kept 
the property in the grasp of the jurisdiction of the state court parted 
when the law annuUed the levy. The levy could no longer afïect the 
property. The adjudication vacated it. Subdivision "f" quashed it, 
and the property "afïected." by it was "wholly released and discharged" 
from its power. How is it possible in such a case for a court to 
hâve jurisdiction and rightful possession over the rem, when against 
the only proceeding which could confer a right to possession the law 
itself pronounces an inexorable sentence of nullity, and at the same 
time stripped the court of jurisdiction to make any further order? 
The jurisdiction of the court of bankruptcy to enforce the possession 
that the law gives it, and to take the property from the other court, 
which, in the contingency named, has no jurisdiction over or right 
to possession of the rem, seems plain. If this court has the jurisdic- 
tion, and application is properly made to it, it cannot refuse to exer- 
cise it. Why, then, should it not take the property on which the at- 
tachment is had into its own custody? 

In weighing the effect of the adjudication upon the attaching court's 
possession by reason of annullment of levy, we must not confound title 
and right of possession. The légal title is often in one man and the 
right of possession in another. It is true the bankrupt's title passes 
to the trustée "as of the date of the adjudication," but where forbidden 
Hens, which the law annuls, are concerned, the adjudication déter- 
mines the right of possession, not only "as of the date of the adju- 
dication," but within four months prior to the filing of the pétition. 
In the eye of the law no right of possession can resuit from the void 
levy ; and the possession, as well as the right of possession, thus ac- 
quired, are, by force of the statute and adjudication, put either in 
the bankrupt or trustée; for the attaching creditor can take nothing 
by his void levy. If the possession and right of possession at the 
time of the void levy remain "by force of the statute in the bankrupt, 
the trustée, who takes subject only to valid liens, has a right of pos- 
session which relates baçk to the void levy, since he succeeds to the 
rights of the bankrupt. So, the void levy, the only process by which 
the attaching court can claim possession, is converted by the adjudi- 
cation into a levy upon the possession of the trustée, which, as against 
forbidden liens, was prohibited by law the very moment the hen 
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was thus attempted to be created. Concède the possession acquired 
by the annulled levy to bave been rightful up to the time of the ad- 
judication, yet after that the right of possession based upon the levy 
was absolutely destroyed, and becarae void ab initio. It is to be noted 
that the language of the statute is not merely that the lien shall be 
"nul! and void," and the property shall be "wholly released," but 
that they "shall be deemed" null and void, and the property "shall 
be deemed" wholly discharged. This expression is twice used. 
Deemed by whom ? Certainly, by ail courts. Why ? Unquestion- 
ably to compel those intrusted with the administration of the law to 
treat the annulled liens as though they had never existed, and the 
property as though it had never been taken in possession. The pur- 
pose is plain that the court of bankruptcy must act upon the matter 
as though the attaching court had never made a levy, and the prop- 
erty had never corne in its possession, or passed out of the controi 
of the bankrupt. Such a levy cannot retain or nourish any right of 
possession in the attaching court after the adjudication, and it is the 
only claim on which a remaining right of possession in the state court 
is rested. It is void ab initio. As long as the levy was made within 
four months of the filing of the pétition, the date when the bankrupt 's 
title passed to the trustée is immaterial to any issue hère presented. 
It is said that comity prevents one court from interfering with prop- 
erty in the possession of another court. This is a wise and salutary 
rule repeatedly enforced by the suprême court of the United States, 
and respected by ail lovers of law and order. No one bows to the 
rule more profoundly than the writer of this opinion. But the ques- 
tion is not one of comity or concurrent jurisdiction. It is a question 
of the supremacy of the constitution and laws of the United States, 
to which state and fédéral courts alike must bow. It is no new thing 
in our jurisprudence for a state court, which had concurrent jurisdic- 
tion of the subject-mâtter with the fédéral court, and first obtained 
jurisdiction, to lose that jurisdiction, and hâve that jurisdiction by opér- 
ation of "the suprême law of the land" vested exclusively in a fédéral 
court, which enforces the transfer of the res into its own custody. 
Our removal laws are familiar instances of this loss of jurisdiction 
by one court after that court bas acquired such jurisdiction, and the 
gain of its jurisdiction by another court. The sections of the act 
cited inevitably give the district courts of the United States the ex- 
clusive jurisdiction to administer the estate of an insolvent, as against 
liens and attachments acquired against insolvents by légal proceed- 
ings, at any time within four months prior to the fîling of the péti- 
tion, with exceptions named not hère material, if he be adjudged bank- 
rupt; for, in the language of the statute, "the property affected by 
the levy, judgment, attachment, or other lien shall be deemed wholly 
discharged and released from the same," and "shall pass" to the trus- 
tée as a part of the estate of the bankrupt. As to suits to obtain liens 
upon an iiisolvent's property, brought before adjudication, but within 
four months of the filing, the only jurisdiction which can remain in 
the attaching court is to hold on to the suit ; and if discharge is not 
granted, or granted and not pleaded, to render a judgment in per- 
sonam. Its jurisdiction over the rem is taken away by the adjudica- 



IN RE TOMB. 917 

tion. The failure to obtain a discharge cannot revest the state court 
with jurisdiction of the rem, which remains in the court of bank- 
ruptcy to administer, unaffected by the déniai of a discharge to the 
bankrupt. 

When the attaching court, after the adjudication is formally brougiit 
to its notice by a party to the record by timely plea, ruthlessly disre- 
gards it, and proceeds, in violation of the law of the land, to enter 
judgment of condemnation, wliat comity does it extend to the court of 
bankruptcy? There is no reason to suspect that it would pay any 
attention to a request to surrender possession, and no reason in such 
a case why the request should précède the order. On the happen- 
ing of the contingencies mentioned in subdivision "f," the jurisdic- 
tion of the State court is taken from it as completely as when there 
has been a removal from state to fédéral courts by a party "entitled 
to removal." In such a case it has many times been held that the 
jurisdiction of the state court "absolutely ceased, and that of the cir- 
cuit court of the United States immediately attached" ; that the state 
court was "without further jurisdiction" ; its rightful jurisdiction 
comes to an end. Crehore v. Railway Co., 131 U. S. 243, 9 Sup. 
Ct. 692, 33 L. Ed. 144. The jurisdiction of the state court over the 
attached property in this case, whatever it might hâve been, has 
ceased and determined. The levy is void. The court's orders with 
référence to the possession of the property are void. The original 
levy being void, the court, having no further jurisdiction, cannot 
make any further order except to stay the suit. It cannot protect 
the ofilcer or party acting or claiming under such orders if made. 
He becomes a trespasser as to the property without a shadow of légal 
claim to the property or to its possession whenever he refuses to 
deliver on demand of the rightful owner, the trustée, or the receiver. 
It seems, therefore, to foUow conclusively from the principles stated 
that the court of bankruptcy in the cases of attachments mentioned 
in subdivision "f," not only has the jurisdiction, but is under duty, 
to take the property from the possession of one who, though orig- 
inally holding for the state court, has, by reason of its loss of juris- 
diction over the rem, become a mère bailee for the true owner, when- 
ever, on proper demand, such bailee refuses to surrender possession. 
It is entirely illogical to contend in such a case that the court of bank- 
ruptcy interfères, in any légal sensé, with the possession of the state 
court. 

The collection and distribution of the assets of the bankrupt estate 
in a sensé involves the administration of a trust. The court to which 
the administration is confided has the inhérent power, apart from the 
spécial jurisdiction conferred by the bankrupt law, if need be, on its 
own motion, to punish mère intermeddlers by summary process. It 
can make no différence that the jurisdiction is invoked by the trus- 
tée, the receiver, or the bankrupt himself, so long as the person 
against whom the power of the court is invoked is a mère inter- 
meddler, or one who claims to hold or take possession undër a claim 
which in law is purely colorable. Such proceedings are not "suits" 
in the ordinary meaning of the term, nor in the sensé in which the 
Word is used in subdivision "b" of section 23. They corne, rather, 
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ùiiïier subdivision 15 of section 2, which empowers the court *'to make 
such orders, issue such process, and enter such judgments, in addi- 
tion to those specifically provided for, as may be necessary for the 
enforcement of the provisions of this act." Each case of this kind, 
of course, must dépend upon its bwn facts. If it be clear that the 
property bélonged to the bankrupt, that it was attached in proceed- 
ings agâinfet an insolvent within four months of the filing of the péti- 
tion, and that the only claim of the person in actual possession of 
the property is derivedfrom thèse proceedings, the case is clearly 
withinthe principles enunciated in Nugent's Case. On the other 
hand, if, in the particular case, there is any fair room for doubt as 
to the faCt of insolvenCy wlien the évidence is presented,— and that is 
the only issue which can arise, since the intent with w^hich the at- 
tachment is leviéd is entirely immaterial, — the claim is not "merely 
colbrable," and the summafy jurisdiction cannot be further pursued. 
In Re Seebold, 45 C. C. A. 117, 105 Fed. 910, the circuit court of 
appeals in this circuit held( where an action was begun in a state 
court,' prôsecuted to judgment, arid exécution issued, andthe property 
subjected to the pledge by judgment, seized, and advertised for sale 
before the institution of proceedings in voluntary bankruptcy, the state 
court having possession of'the property and the jurisdiction of the 
parties, the coiïft of bankruptcy had no authority to stay the proceed- 
ings. Most cleàrly that décision was right. The action asked at the 
hands of the court Of bankruptcy in that case was an attempt to annul 
a lien preserved by the bankrupt làw, a lien of which the suprême 
court of the United StateS had said inanother case, "The lessor's 
lien on the goods of the tenant on the premises is one of the strongest 
and most favored under the law of Louisiana." In Re Kenney, 45 C. 
C. A. 113, 105 Fed. 897, the circuit court of appeals of the Second 
circuit held thât where, within four months before the filing of the 
pétition in bankruptcy against an insolvent judgment debtor, exécu- 
tion had been issued and levied upon his personal property, and a 
sale made, the proceeds of such sale remaining in the sherifï's hands 
at the tirae of the adjudication did not belong to the judgment cred- 
itor, but to the estate of thé bankrupt, and the court of bankruptcy 
has power and jurisdiction to order the sheriiï to pay over such pro- 
ceeds to the trustée when appointed. In Re Seebold, supra, there are 
mahy gênerai expressions Côntrary to the conclusion I hâve reached, 
but they were not necessary to the décision of the case. This case 
and that difïer in vital respects. ' One concerns a lien which the bank- 
rupt law préserves, and the other a lien which it destroys. In the 
orie there was a judgment âscertaining the debt and decreeing satis- 
faction out of a pledge before the pétition was fîled. In this case 
there was no pledge, and the' adjudication annuls the lien begun by 
lévy of an attachment, and It cannot now be followed by judgment 
of condemnation of the rëftl in the state court. How far our court 
of appeals would feel bound by the gênerai expressions in that case 
it is not fbr mé to détermine; nor can I forésee whether the gênerai 
expressions used in that case on the facts of this case wOuld not be 
modified by the principles declared in Nugent's Case. If In re See- 
bold were "on ail fours" with this case, my sensé of subordination and 
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of the respect due a higher tribunal would make me accept the gên- 
erai views there declared as conclusive, though other courts of like 
high grade might hâve decided otherwise. When, however, the su- 
prême court has made later utterances on the subject, and the facts 
of this case differ so materially from the facts of Seebold's Case, there 
can be no impropriety in following my own judgment. 

The aptness of the remark quoted from Nugent's Case that the 
bankruptcy court "wOuld be helpless, indeed, if the bare refusai to 
turn over could conclusively operate to drive trustées to an action 
to recover," etc., is strikingly illustrated by the facts of this case. 
Tune was adjudicated a bankrupt three days after the levy. He 
promptly appeared and pleaded the adjudication before the judgment 
of condemnation. The justice, after a little delay, proceeded to render 
judgment of condemnation notwrithstanding the adjudication, and the 
constable, indemnified by creditors who were unwilling to stay judg- 
ment in their suit, in obédience to the bankrupt law, was about to sell 
the property. It was exempt under the laws of the state until a valid 
condemnation was had. The attachment — the court's only title to 
possession — had been annulled, and the suprême law required that 
the property be delivered to the trustée. But for the interposition 
of this court, the raft of logs, which was practically the only disposable 
property of the bankrupt, would hâve been sold, and the owner driven 
to a lawsuit with the plaintiff, or a suit on the constable's bond, — 
neither of which might hâve been fruitful, — ^to get the proceeds of a 
sale of the exempt property, which it was the duty of the bankrupt 
court to set apart to him, and which could hâve been determined there 
with little cost and delay. If such proceedings cannot be prevented 
by the court of bankruptcy, it would soon become a mère auditor of 
the debts of the bankrupt, and go through the formai ceremony of 
discharging him, while other courts would administer and distribute 
the property and détermine the rights of the creditors therein. 

The creditors can take nothing from their exception to the order 
of the référée, which is in ail things confîrmed 
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ODistriet Court, S. D. Alabama. April 12, 1902.) 

1. Shipping— Loss OF Cargo— Implibd Warrantt of Fitness of Ship. 

The warranty that a ship is fit at the beginning of a voyage to safely 
carry the cargo received by her, which is implied where the bill of lading 
is silent, caunot be implied If the parties hâve contracted otherwise; 
and in such case the burden of proof is not upon the carrier, but upon 
the shipper, who must show the carrier's négligence to entitle him to 
recover for loss or damage to cargo. 

2. Samb— Stipulations in Biiii, of Lading. 

Stipulations in a bill of lading for cattle to be carried by ship, exempt- 
ing the carrier from liability for accident to the cattle, or any mortality, 
"from whatever cause arising," and that the shippers accepted the 
fittings and fastenings as satisfacto-ry, do not relieve the carrier, under 
the provisions of the Harter act, from the duty of exercising due dili- 
gence to properly equip and outflt the vessel, and to make her seaworthy, 
and capable of performing her intended voyage, nor lesseu or avoid the 
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'bbllgatlon to properly stow the cattle; bnt the burdea resta upon the 
shipper to afflrmatlvely prove négligence In such respects to charge the 
carrier wlth Uablllty for cattle whlch were killed or washed overboard 
during a storm of such violence that It might well hâve caused the loss 
PÇ the vessel were seaworthy, and properly fltted and loaded. 
8. SÎAmb— Cakriagb op Lite Stock— Liability for Loss. 

A steamship had been in the cattle-carrying business for several 
; moilths, dtirlng whlch tinae shè had made 14 or 15 trlps between gulf 
jports and Havana, on many of wbleh she had carried cattle for libelant. 
On thé voyage In question the shlp eneountered a storm of grent violence, 
dèscrlbed'by some of the offlcers of expérience as the worst they had 
ever seen, during whlch the deck flttings were broken, and some of 
the cattle Were lost lilbelant clabned that the flttings were not suffi- 
ciently strong, and that the cattle were overcrowded, but bis testimony 
showed that he was famillar wlth the flttings, and had accepted bills 
of ladlhg stlpulating that they wçte satisfactôry; that he was on the 
shlp When she was belng loaded, and made no complaint as to the 
manner of loadlng to the person havlng charge of the sarae, but after 
léaving the vessel sent another car load on board. The évidence also 
showe4.tbat the flttings were such as were customarlly used for the 
purpbse at that port, and were the same used on the previous voyages, 
which •«'ère made with safety, and also that the loading was the same 
as on former voyages. iBeld, that the évidence dld not establish the 
unseawprthlness of the shlp, or négligence in the stowage of the cattle, 
and that, the loss must be attrlbuted to excepted périls of the sea. 

In Admiralty. Suit in rem to recover damages for loss of cattle in 
shipment. ' 

Mcintosh & Rich, for libelant. 
Pillans, Hanaw & PiUans, for claîmant. 

TOULMIN, District Judge. The libelant brings this suit to re- 
cover damages for breach of contract on the part of the vessel to 
deliver a cargo of cattle shipped by him to Havana, Cuba. The ship 
sàiled August fi, 1901, and while on her voyage, on the night of the 
I2th-i3th of Augvist, eneountered à terrifie storm in the Gulf of 
Mexico, in which taàny of the cattle were lost by being carried over- 
board or killed or injured by the breaking down of the superstructure 
of the cattle fittings upon the deck, which was in great part broken 
away and also carried overboard. The bill of lading contains the fol- 
"kjwing provisions : . ,, 

"It Is expressly stlpulated that llve stock shall be at the rlsk of the owner, 
shlpper, or conélghee thereof, and the stéàmbhlp is In no way responsible 
for any accident or any mortallty whlch may occur during the voyage, 
• • • from whatever causé arlslng,' ' It Is also mutually agreed that 
steamer reserves the right to Ipad the llve stock eithèr under or on deck of 
steamer, shippers âcceptlng flttings, fastéhlngs, and ventilation as satisfac- 
tôry. It Is also mutually agreed, that thls shipment Is subject to ail the 
terms and provisions of, and ail exemptions from Ilabillty conta Ined In, an 
act of congress Of the United States approved on the 13th day of February 
1893 [known as the "Harter Act"]." 

"In every contract for the carriage of goods there is an implied en- 
gagement on the part of thè carrier to furnish safe and suitable means 
of transportatîfin, and in the case of a Carrier by ship to supply a ship 
which is not only seaworthy, but is also reasonably fît to carry the 
cargo stipulated for in the bill of lading. It is also elementary law 
thât a caFrier by vessel carmot escape liability for the loss or injury 
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of goods during transportation through dangers of navigation caused 
by its own previous default, notwithstanding an exception in the bill 
of lading from liability from sea périls." The Exe, 6 C. C. A. 410, 57 
Fed. 399. 

In The Prussia, 35 C. C. A. 625, 93 Fed. 837, the court said: 

"It is the duty of the carrier by water, when he oiïers a vessel for freight, 
to see that she is in suitable condition to transport her cargo in safety; and 
he hnpliedly warrants that this duty has been fulfllled. * * * But it 
is compétent for the parties by express contract to modify the obligations 
■which would otherwise devolve upon the carrier, including even that of pro- 
viding a seaworthy vessel, and short of any modifications which wUl exempt 
bim from the conséquences of his own misconduct or négligence, or those 
for whom he is responsible, such contracte, though strictly construed agalnst 
the carrier, are given full ellect." 

In Liverpool & G. W. Steam Co. v. Phénix Ins. Co., 129 U. S. 441, 
9 Sup. Ct. 472, 32 L. Ed. 788, it is said that : 

"Spécial contracts between the carrier and the customer, the terms of 
which are reasonable, and not contrary to public policy, are upheld; such 
as those exempting the carrier from responsibility for losses happening from 
accident, * * • or for perishable articles, or live animais when injured 
without default or négligence of the carrier." 

The warranty that a ship is fit at the beginning of a voyage to safely 
carry the cargo received by her, which is decided to be implied where 
the bill of lading is silent, cannot be imphed if the parties hâve chosen 
to contract otherwise. The burden of proof in such case is not upon 
the carrier, but upon the shipper, and there must be suffîcient évidence 
of the carrier's négligence before the shipper can recover. The South- 
wark (D. C.) 104 Fed. 103. 

The proctors for libelant do not, as I understand it, question thèse 
principles of law, but their contention is that, through the négligence 
of the owner of the steamship, or of those for whom he is responsible, 
the ship was unseaworthy, and improperly equipped, in that the fit- 
tings of the pens or compartments provided for the cattle were insuf- 
ficient and insecure, both in construction and material ; and that the 
cattle were improperly and negligently stowed on the ship by being too 
much crowded in the pens, and that the loss complained of was attrib- 
utable to thèse causes. The claimant takes issue on this contention, 
and allèges that the loss was attributable solely to the périls of the 
sea. The évidence on the part of the claimant shows the encountering 
by the ship of a terrifie storm of wind and heavy seas, characterized 
by the master of the ship as "a very heavy hurricane," with wind from 
90 to 100 miles an hour. The first mate, who had been going to sea 
ioj4 years, speaks of it as "the most terrible storm" he ever saw. 
The second mate has been going to sea 10 years, and says he "never 
saw such a big storm before." This évidence shows a spécifie and 
adéquate cause for the loss of the cattle, consistent with thé seaworthi- 
ness of the ship, and warrants the conclusion that this was the immé- 
diate cause of the loss. This, then, puts the burden on libelant to 
show that the resuit would hâve been prevented by the exercise of 
due care and diligence in the construction of the fittings of the vessel 
and in the propçr stowage of the cattle. My opinion is that, notwith- 
standing the stipulations in the bill of lading, the owner of the ship 
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should hav€ exèrcised due diligence to prdperly equip and outfit the 
vessely and tO'irïake' her seaworthy, and capable of perfbrming her 
intended voyage, and the obligation^ of the master, agents. Or servants 
to properly stow the cattle were not thereby lessened or avoided. 
Harter Act, Feb. 13, 1893. Thè Manitoba (D. C.) 104 Fed. 145. 
Where it satisfactorily appears that the vessel encountered marine 
périls which might well disâble a staùnch and well-manned ship, where 
it appears tliat the loss ha^'been Causetl by the dangers of navigation, 
it devolves upon the shipper to make out that the damage might bave 
been avoided by the exercise of reasonable care and skill upon the 
part of thé carrier. Christîe v. The Craigton (D. C.) 41 Fed. 62 ; The 
Warren Adams, 20 C. C. A. 486, 74 Fed. 413. If the steamship 
Tjomo was not unseaworthy at the commencement of the voyage 
either by reason of insufficient and defective fîttings and fastenings or 
of négligent or improper stowage of the ship, then the libelant cannot 
recover. "The requirement of 'seaworthiness' intends that the ship 
shall be in à fit state as to repair, equipment, crew, and in ail other re- 
spects, to encounter the ordinary périls of the contemplated voyage. 
Seaworthiness does not rëquire perfection, but only reasonable fit- 
ness." The Aggi (D. C.) 93 Fed. 490; The Rover (D. C.) 33 Fed. 
515; The Edwin I. Morrison, 153 U. S. 199, 14 Sup. Ct. 823, 38 L. 
Ed. 688; Dupont De Nemours v. Vance, 19 How. 162, 15 L. Ed. 
584. "If the ship was at the commencement of the voyage in such a 
State as to be reasonably capable of performing it, she was seaworthy." 
The Titania (D. C.) 19 Fed. loi. "The question of seaworthiness is 
to be determined with référence to the customs and usages of the port 
from which the vessel sails, the existing state of knowledge and ex- 
périence, and the judgment of prudent and compétent persons versed 
in such matters."' Id. 

The prépondérance of évidence clearly shows the seaworthiness of 
this vessel ini respect to her fittings and fastenings. It shows that they 
were in accordance with thé custom and usage of this port with vessels 
engaged in. the same trade prior to the storm in which the loss hère 
complained of occurred ; that this particular vessel had been regularly 
running in the trade for four or fivè months prior to that time; that 
her fittings were 'substantially like those of the other vessels in thè 
same line; that libelant had been a regular shipper of cattle with the 
lineof steamships to which the Tjomo belonged for about two and a 
half years, and had shipped on the Tjomo nearly ever since she had 
been in the trade, and that he was familiar with her fittings for cattle. 
The libelant described the character of the fittings, and stated that 
some of the planks out of which they were constructed were split at 
the ends, and that the nails would not catch well, and that some part 
of the structures was weak. He, however, stated that his observation 
of this conditiioh of things -Was several weeks — ^perhaps one or two 
months — ^before the trip on which the loss complained of occurred. 
There was some other évidence on the part of libelant as to the char- 
acter and condition of the fittings of thas steamship, but it related to 
them subséquent to the storm. There was also expert testimony for 
both libelant and claimant on the question of the sufficiency of fittings 
of the character of those' shown to hâve been constructed on the 
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Tjomo, the prépondérance of which was that they were fit and suf- 
ficient for the ordinary dangers of navigation in the voyages in which 
she was engaged. The fâct that this ship had been for several months 
subjected to conditions calculated to test her seaworthiness in respect 
to her fittings without any évidences of defect in them, and thereafter 
an adéquate cause îor their destruction was présent, is sufficient évi- 
dence that the ship was sea;worthy at the beginning of the voyage, 
'lue Aggi, supra, and authorities therein cited. It appears that she 
had made 14 or 15 trips in this trade, and had met with no accident or 
mishap. And the fact that libelant, who had made fréquent shipments 
of cattle bythis steamship, and was at every shipment on or about the 
ship when she was being loaded, and was famihar with her fittings 
and fastenings, accepted bills of lading with a stipulation therein that 
the fittings and fastenings were satisfactory, I think clearly demon- 
strates that such fittings and fastenings were proper and sufHcient to 
encounter the ordinary périls of the sea. But it is said that libelant 
did not receive the bills of lading until after the ship had sailed. It 
was his right to hâve had them before the ship sailed, and he could 
hâve demanded them if desired. Moreover, he had been a fréquent 
shipper of cattle on this vessel, and it may reasonably be presumed 
that the previous bills of lading accepted by him contained a like 
stipulation as to the fittings, etc. My opinion is that libelant has not 
only failed to show négligence on the part of the ship in providing fit 
and sufficient fittings and fastenings for the cargo, but that the évi- 
dence shows she was entirely seaworthy in this respect. 

Was there a want of proper skill and care in stowing the cattle? 
"It is well settled that in determining what is proper stowage the cus- 
toms and usages of the place of shipment are to be considered, and, if 
thèse customs are followed, and if none of the known and usual pré- 
cautions for safe stowage are omitted, no breach of duty or négligence 
can be imputed to the ship, and in case of damage under great stress 
of weather the injuries will be ascribed to périls of the seas." The 
Titania (D. C.) 19 Fed. 107. Libelant testified that he saw ail of his 
cattle after they had been put aboard the ship, except one car load of 
24, which had not been loaded at the time he was aboard ; that they 
were loaded later. He said his cattle were too crowded, and that he 
told the first mate of the ship, who was présent, that they were crowd- 
ed, but thxat the first mate was not superintending or supervising the 
loading of the cattle ; that a stevedore was, and that he made no com- 
plaint to the stevedore, or to the master of the ship; that he does not 
know how many cattle he had aboard without seeing the bill of lading. 
He further testified that there were 85 grown cows in two pens, — 43 
and 42, — and he thought there were 60 or 65 calves divided in the two 
pens, and that there were from 70 to 80 cows and calves in each of the 
pens. It does not appear that he counted the cattle. He says he had 
shipped a great many cattle by this ship and others in the same line, 
and that the usual load was from 18 to 25 in a pen. W. J. Denton 
teëtified on behalf of libelant that he is now in the cattle business with 
libelant ; that he observed the loading of the steamship Tjomo in last 
4,ugust, when libelant's cattle were shipped ; that he told libelant his 
cattle were crowded too many in a pen; did not know how many; 
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was not then with libelant. He further says that the usual number 
put in a pen is 20 or 25, and he bas known as many as 30, where they 
were not very large. Frank A. Ross testified on behâlf.of claimant 
that he, as stevedore, loaded the steamship Tjomo on the trip in ques- 
tion; that he does not rècollect exactly how many cattle were put in 
a pen at that time; thé iship had a full cargo, but was nôt overloaded, 
and the çattle were not overcrowded; that it was usual to put from 
20 to 30 in a pen, — not more; the superstructure where thèse cattle 
were stbwed was divided into four pens, and the cattle were loaded as 
was Customary. But Scott testified for claimant that he was foreman 
of cattle fîttings, and was so employed in August last on the steam- 
ship Tjomo; that she usually put about 25 head of cattle in a pen; 
that she could carry as tnany as 30 if packed, and, if there were small 
calves among them, could carry 35; that he did not think there were 
as many as 40 on the trip referred to; that the ship had no greater 
load on her than he had seen on her at other times, or on other ves- 
sels of the line. He did not count the cattle, and did not know how 
many were in the pens. From observation he did not think there 
were more than was customary. The master of the steamship testi- 
fied that the manner of lôading ahd stowing the cattle on the voyage 
in question was not différent from the customary manner in the 
former shipments by libelant ; that the largest number of cattle they 
put in a pèn is about 35; cannot say definitely how many were put in 
a pen on thïs voyage ; paid no particular attention to how many were 
in a pen so long as he did not see too many. In this State of the évi- 
dence it ià diflScult tô détermine whether the cattle were or were not 
stowed in a proper mode, — ^whether or not there were too many in a 
pen ; but there is one cirCiimstance shown in this connection which I 
considér of mtich weight, and that is thé fact that libelant Saw his cattle 
were badly crOwded, as he says, and yet subsequently had put aboard 
and shippedi24 additiônal head of cattle. The burden being on the 
libelant tô shôw négligence in the stowing of the ship, he has failed 
to satîsfy me by the évidence that the ship was not, as regards the 
stowing, feasonably fît to encounter the ordinary périls that might be 
expected oh her voyage; and, even if she was not reasonably lit to 
encounter sUch Ordinary périls, the évidence fails to satisfy me that 
the Ibss v;as occasioned by that unfitnéss. 

My Judgrotent is that the libelant is not entitled tô recover, and that 
the libel must be dismissed. 



In re THOMPSON. 
(Dîstrict Court, S. D. Georgia, W, D. May 14, 1902.) 

BaHKRTJPTCT— HOMESTEAD EXEMPTION— GbORGIA StATCTE. 

Under the provision of Code Ga. § 2830, whlch déclares that "a debtor 
giillty of ■wlllful fraud In the concealment of part of hls property from 
hls eredltors, of wiilch he Is posaessed when he seeks the beneflt of the 
exemption," shall lose the beneflt of sueh exemption, a bankrupt cannot 
be denled the rlght to his homestead exeihptlbn because he once coU" 
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veyed the land clalmed to Ms wife In a vain attempt to évade a debt, 
where It was reeonveyed prior to the bankruptey proceedlnga and -was 
scheduled by hlm as his property. 

In Bankruptey. Review of referee's décision allowing homestead 
exemption. 

John I. Hall, for bankrupt. 

Merrel P. Callaway, for objecting creditor. 

SPEER, District Judge (orally). This is the case of an old man 
who, in 1896, made a deed to land to his wife. Doubtless, he made 
it in the effort to save his home. He was surety on the bond of a 
guardian. Suit was pending against him and he made this convey- 
ance. Judgment was obtained. The wife claimed the property. 
Claim proceedings under the Georgia law were submitted to the jury, 
and the jury very properly held the property subject to the judgment. 
In the meantime the bankrupt law was enacted, and after a time, 
but before the proceeding in bankruptey, the wife reeonveyed this 
land to her husband. He then filed his pétition in bankruptey and 
placed this property in his sehedule. He did not conceal it from his 
creditors. If he eommitted a fraud in the first instance, it seems that 
fraud was redressed, so far as the parties could redress it, by her recon- 
veyance and his acceptance of that reconveyance. Now is he entitled 
to a homestead exemption in the land thus reeonveyed to him, and 
now in the hands of the trustée ? 

It appears to me that we must test this question by the Georgia 
statute, and on looking to this we find in section 2830 of the Code 
this language: 

"A debtor gullty of willful fraud in the concealment of part of his prop- 
erty from his creditors, of whieh he is possessed when he seeks the benelit 
of the exemption, shall on acconnt of his fraud, lose the benefit of such 
exemption and his property shall be subject to the payment of ail jnst debts 
which he owed at the time such fraud was eommitted." 

This provision relates, I think, to fraud eommitted at the time the 
debtor seeks the exemption. There was no such fraud hère. The 
homestead, therefore, would not be denied under the Georgia law by a 
Geor^ court, and I do not think we hâve the right to deny it. I do 
not think the bankrupt court has jurisdiction to inquire into the initial 
fraud in 1896. We are only concerned with fraud respecting the appli- 
cation for exemption in the bankrupt court, just as the Georgia court of 
appropriate jurisdiction would be concerned with fraud at the time the 
applicant seeks the exemption. To hold otherwise would be to deny 
the place of repentance to the debtor who in the past had attempted 
to wrong his creditors. In the cases whieh hâve been cited, the title 
had been put out of the applicant for homestead by his own act, and, 
the title being out of him, the court held that he could not take home- 
stead therein, because in parting with his property he has parted with 
his opportunity. In Minor v. Wilson (C. C.) 58 Fed. 616, this lan- 
guage is used: 

"A valid homestead could not be set apart to Minor himself nor to his 
famJly out of the lands in controversy, because the conveyanees of Minor to 
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his wlf€, and after^ardg from Mlnorand his ^fe to Hardee, show that at 
the tlme the homestead was set ,apart|tlie title of tte pr;6perty was not in 
Mlnor, the husband." 

An order will be taken confirming the referee's judgment and allow- 
ing thé exemption, ' 



RECBIYER OF CENTEAL E. & BANKING 00. OF GEOEGIA (ANDEE- 
, , SON, Intervener) v. MAOON, D. & S. R. 00. 

(Circuit Ooxat, S, D. Georgia, W. D. June 6, 1902.) 

1. Equitt— Qrounds fob ïîééibp— SuitfFictBNCT OF Pétition of Intervention. 

The reèeiver of a callroad fllëd % bill in equity to eujoln the tearing 
: «p hy another railroad compapy of a spur track Connecting a brick- 
yard with the main line of hiS; roâd, alleging that his Company had 
been in lawful and peaceable possession and use of such track for more 
than 10 years. 'The owner of the brickyard intervened for the protec- 
tion of his right to the continued use of ttie spur track under a contract 
with the .receiver's eompany. His pétition showed that the deed by 
whieh he acquired the property described the samp as a brickyard, and 
that the spur track which was upon the land of his grantor tlien ex- 
Istéd ahd was essentlal to the use of the property conyeyed for brick- 
yard l)urposes. iBeld, that bis pétition was not demurrable because it 
aiso showèd that his grantor in the d«ed reserved the right to sell the 
right çf way subsequently purchased by défendant, and whieh crossed 
the spur track, such réservation being consistent with the continued 
maintenance and use of such track, and that when read in connection 
with the biU it stated grounds for équitable relief. 

2. SiMà', ■■; ' ''■ 

An intervention pro Inter esse suo must be construed as pleading in 
connection with the averments of the original bill. 

In Eqwity, On demurrer to pétition of intervention of-F. W. An- 
derson. p|,,,,! ,, , , ,!, „ ., ^ '' ,',,, 

Alexaidèf Prottdfit, for intervener, W. F. Aiidèrsoiu 
Olin J. Wimberly and John I. Hall, for complainatlt. 
John iM* Stubbs, Alexander Akerpian, and Minier Wimberly, for 
défendant. •,■ 

: SPEERj JDi^trict Judge (or^lly). This question^ notwithstanding 
the extr^ordinary beat with whicli it bas been argued by counsel, does 
not seem to poasess any very great difïîçulty. In the equity cause of 
Rowena I^iSiClark against Central Railroad & Banking Company of 
Georgia, a Jieceiver was appointed -about the year 1892. While oper- 
ating theprpperties of the défendant eompany the receiver complaiijed 
in an equitajblejprçceeding, dépendent upon the main litigation, that 
the M^con, : Pibiw & Say^pnah Railroad Company liad torn up its 
spur track /leadiiîg'to Anderson's brickyard, and was thus interfering 
with the opefa-tioM of the properties with whieh the receiver was in- 
trusted-iiThiÇ, iMacon, iPublin ^ Savannah Railroad Company was 
required tiOi;reStoï:e the/track whieh it had torn up, and at the re- 
quest of both parties an order was granted preserving the status quo 
until the fin^J, 4sterniination of the controversy. There has been 
much de%y;;iij, tJiis, but it is not chargçable to the court. There were 
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many applications for continuance on the one side and the other. 

New that the question is finally up for détermination, W. F. An- 
dersen, the owner of the brickyard and alleged lieensee of the Cen- 
tral Railroad, has filed an intervention to protect his right, under a 
contract with the Central Railroad, to use the spur track constructed 
by that railroad for the purpose of reaching his brickyard. His inter- 
vention sets forth a number of material averments, and the interven- 
tion itself must be construed in connection with the original proceed- 
ing in which he intervenes. That proceeding allèges that the Central 
Railroad & Banking Company was in the peaceable and lawful pos- 
session of the spur track, and had been in possession lo years prior 
to the time the original proceeding was filed. It is distinctly alleged 
that it was in possession and use of this spur track at the time the 
Maçon, Dublin & Savannah Railroad Company bought their right 
of way from Marshall J. Hatcher, under whom Anderson also holds ; 
that the Maçon, Dublin & Savannah Railroad Company bought 
from Hatcher subject to any right the Central might hâve had by 
virtue of that possession; and, because of the apparent and easily 
discernible character of the spur track crossing the right of way which 
the Maçon, Dublin & Savannah bought from Hatcher, on which 
they subsequently constructed their own road that the latter road 
bought with knowledge of the rights of the Central. Thèse averments 
are very material. If it be true that the Maçon, Dublin & Savannah 
bought their right of way with notice of this possession, use, and occu- 
pancy on the part of the Central, they took with notice of the equity 
of the Central to insist upon whatever rights it may hâve under that 
possession, and any rights the Central may hâve are the rights of its 
lieensee, Mr. Anderson. 

It is said, however, that Anderson had no title to this right of way 
when he bought the brickyard from Hatcher. This he did in the 
year 1886. The existence of this spur track, according to the aver- 
ments of the original pétition, dates from 1882; and if it is true, as 
alleged in the original pétition of the Central Railroad, that when An- 
derson bought the brickyard the spur track ran from the Central 
Railroad into the brickyard for the purposes of that industry, An- 
derson hàs the right to insist that he be heard as to his privilège to 
enjoy the use and possession of that spur track for ail the purposes 
of his business. The conveyance of such a property as a brickyard 
with a railway spur track Connecting it with a main line or any other 
right of way by which the purchaser must hâve the opportunity of 
access and egress gives to him the right to insist upon the enjoy- 
ment of anything that he may be entitled to with regard to his right 
of way. If it amounts to an easement, he has the right to insist upon 
his easement. If it is merely possession, and his right to easement has 
not matured, he has the privilège to défend his possession. If there 
is no title in him to his right of way, that must appear from the évi- 
dence introduced upon an issue made with regard to title. 

Whatever may be the final conclusion of the court as to the rights 
•of Anderson, it would not be proper to dismiss his intervention, de- 
pending upon the equities of the Central Railroad, upon this demur- 
rer, for that would enable the Maçon. Dublin & Savannah Railroad 
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to take advantage of its own wrong. If the averments of the original 
pétition are true, it entered upon the property and tore up the spur 
track, vi et armis, and such conduct does not meet with the favorable 
considération of a court pf equjty. 

Respondent in its demurrer relies with apparent confidence upon 
a clause of the deed of M. J. Hatcher to Anderson in which Hatcher 
reserves the right to sell the right of way now occupied by the Ma- 
çon, Dublin & Savannah for railroad purposes; but that does not 
necessarily exclude the right for whiçh Anderson contends, namely, 
that; he bought with a railway crossing over that right of way in order 
to connect with the main Une of the Central. It is true that while 
conveying the fee in the entire premises to Anderson for the purposes 
of the brickyard that Hatcher may hâve incorporated a limitation in 
the Gonveyance by which he reserved the right to sell for railway pur- 
pose^ this particular right of way, which was an old track of the 
Central Railroad. Under a familiar rul'e, however, a deed must be 
construed most strongly against the grantor, and since Hatcher sold 
Anderson this property described as a brickyard for the purposes of 
such an enterprise, with a spur track already in existence crossing that 
old right of way, which he stipulated that he might sell for railroad 
purposes, this limitation in the conveyance will, we think, be construed 
so as to préserve his right to sell the strip reserved, and at the same 
time to préserve Anderson's right to the use of ithe spur track crossing 
it, and Connecting him with the main line of the Central. In other 
words, since he sold Anderson a brickyard, and since it is plain that a 
spur track crossing the right of way which he reserved was necessary 
to the opération of that brickyard, before he or those holding under 
him would hâve the right tô tear up that spur track they must be able 
to point out plain and explicit terms in the deed authorizing this déniai 
to Anderson of a facility existing at the time he bought. Since it is ob- 
vions that Hatcher's réservation of the right to sell the old right 
of way of the Central, which traverses a portion of the land sold by 
him to Anderson_ for the purposes of a brickyard, is not at ail incon- 
sistent with the r'ight of Anderson to enjoy the use of the spur track 
crossing that right of way, the court must overrule the demurrer based 
upon the limitation in Hatcher's conveyance, and must détermine 
the rights of the parties upon the évidence, to be taken as usual in 
equity. 
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OHIO RIVEE R. CO. et al. V. FISHEB, 

(Circuit Court of Appeals, ï-ourth Circuit. May 8, 1902.) 

No. 411. 

1. Vkndor and Pubohaser— Protection op Bona Pide Purchasers— Revers- 
ai- OF Decreb on BiLii OP Review 

A testator left ail his property to trustées for certain purposes, among 
which was the payment to liis son'» wlfe, in case she sbould become 
a widow, without cliildren, of an annulty sufflcient to afford her a com- 
fortable support durlng her wldowhood. The son contested the will, 
and a decree was entered setting it aside and dlrecting the trustées 
to convey the property to the son as heir at law, which they dld. 
Thereafter the son sold ail the property, his wife joining in the deeds 
for the purpose of relinqulshing her right of dower. After his death 
a bill of review was flled by certain of the défendants in the suit, In 
which the decree was reversed, and the will was held valld. Ther«- 
after the son's widow flled a pétition to charge the lands sold with the 
payment of her annuity under the will. HelA that, as between her and 
the purchasers of such lands, who bought in good faith and for full 
value in reliance on the decree, the equity of the latter was superior, 
and their rights were not affected by the proceedings on the blU of re- 
view. 

3. Res Judicata— Matters Concluded. 

A decree rendered on demurrer is conclusive only on the Issues joined 
by the pleadlngs; and where a decree so rendered adjudged the validity 
of a will, which was the matter In issue, but the court in its opinion 
held that the wlU was inoperative as to certain bequests which had 
been revoked by a codicil, and that such bequests became Intestate 
property, subject to a legacy prevlously charged by the will upon the 
whole estate, such decree cannot be pleaded as an adjudication of the 
rights of such legatee. 
8, WiLLs— Lands Charged with Legact— Eppect op Condemnation. 

Where land was regularly condemned for railroad purposes at a tlme 
when the légal title was in the executors and trustées of a testator, who 
were made parties, and to whom the compensation was paid, such land 
was released from liability for a legacy which was made by the testator 
a charge upon his estate generally. 

4. Appeal— Finality op Decreb. 

A decree fixing the amount of an annuity to which a legatee was en- 
titled under a will, adjudging It to be a charge upon the lands of the 
testator, and appointing a receiver to coUect the same from such lands, 
Is not final and conclusive of the rights of the annultant, where, during 
the same term, it was suspended as to certain purchasers of the lands 
and afterward a référence was made and a further hearing had, and an 
appea! from the decree subsequently entered brings up the entire case 
for revlew.i 

Cross Appeals from the Circuit Court of the United States for the 
District of West Virginia, at Parkersburg. 

H. P. Camden, for Ohio River R. Co. and Lewis Pfalzgraf. 
V. B. Archer, for Maria P. Fisher. 

Before GOFF and SIMONTON, Circuit Judges, and KELLER, 
District Judge.. 

1 Quallty of Judgments for purpose of review, see notes to Trust Co. v. 
Madden, 17 C. G. A. 238; Preseott & A. 0. Ry. Co. v. Atchison, T. & S. B\ 
B. Co., 28 C. 0. A. 482; Emigration Co. v. Gallegos, 33 C. C. A. 475. 
115 F.— 59 
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SIMONTON, Circuit Judge. This case cornes ,up on an appeal 
from the decree of the circuit court of the United States for the dis- 
trict of West Virginia. . 

Henry J. Fisher, a prominent lawyer in West Virginia, departed 
this life in 1883, seised and possessed of considérable real and per- 
sonal estate. He left a widow and but one child, a son, Henry J. 
Fisher, Jr. By his last will and testament he devised and bequeathed 
the whole of his estate, tealand personal, to Charles E. Hogg and 
L. F. Caînpbell, as trustées in trust to dole out to his son a bare 
subsistence. He then directs that the accumulations of his estate 
be safely invested, and, if his son should hâve any lawful children, 
that his property be equaîly divided among them, the shares of the 
daughters tO be paid on marriage, and those of the sons at 24 years 
of âge. In case his son dies without lawful issue, he wished that his 
widow béœomfortably supported out of his estate during her widow- 
hood, and the résidue of his estate, not required for such comforta- 
ble support of his son's widow, he wishes divided into four parts, — 
one-fourth to his natural daughter, Mrs. Fowler, one-fourth to the 
lawful ichildren of , Nicholas Perkins, one-fourth to the children of 
John Heisner, and one-fourth to the children of his sister, Sophia 
Choen; a.11 thèse in subordination to his wife's dower. By a codicil 
to his wilLhe revoked the gift of the one-fourth to the children of 
John Heisner and also of the one-fourth to the children of Sophia 
Choen. He appointed the persons named as trustées his executors 
also. Thç ■tvill was duly fîled for probate, and the trustées and ex- 
eciitors took charge of the estate. On April 24, 1884, a bill was 
filed in the circuit court of the United States for the district of West 
Virginia by Henry J. Fisher, the son, to which Mrs. Eliza S. Fisher, 
widow of the testator, Hogg and Campbell, trustées and executors, 
Henrietta Blackburn, Nichblas Perkins and Susan Perkins, his wife, 
Elma Perkins, Shelby Perkins, Lila Perkins, Mary Perkins, and 
Eugène Perkins were made défendants. This bill sought to hâve the 
will of Henry J. Fisher declared invalid, by reason that it created 
perpetuities. By a decree of that court, made upon hearing the issues 
of the bill, the will of Henry J. Fisher, the elder, was declared in- 
valid, and the trustées and executors were ordered to deliver up the 
whole property to Henry J. Fisher, the younger, the heir at law 
of the testator. This order of the court was carried into effect by 
the trustées and jexecutors. On June 11, 1890, a bill of review of 
this decree was filed in the same circuit court by Elma Perkins et 
al. against ail the other parties to the fîrst suit, which bill and the 
answers thereto were heard by the circuit court. The cause came up 
by appeal into this court, and by its order and decree the validity 
of the will was sustained, and, as the testator had revoked in a codicil 
to his will the one-fourth of his residue bequeathed to the children 
of John Heisner and the one-fourth bequeathed to the children of 
Sophia Choen, this court declared that thèse are fourths of the resi- 
due of the estate, after a comfortable support for the widow of the 
son of the testator during her widowhood is secured. Subject to 
this charge, thèse two-fourths hâve been undisposed of by the tes- 
tator, and to that extent went to his son as heir at law. Perkins v. 
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Fisher, 8 C. C, A. zjj, 59 Fed. 801. Pending this bill of review, 
Mrs. Maria P. Fisher, vvidow of the son, Henry J. Fisher, Jr., filed 
her pétition in the cause, in which she set forth that her husband 
had died childless; that she had received nothing from the estate of 
the testator toward a comfortable Hving, and prayed that, in case 
the will be declared valid, her provision, which was a charge on the 
whole estate, should be secured to her, and to that end that the ex- 
ecutors and trustées, who had possessed themselves of the personal 
estate, and had converted the same to their own use, be compelled to 
account for the same. The cause having been remanded to the cir- 
cuit court, this pétition was pressed, and upon some of the questions 
arising under it the cause is in this court. A spécial master was ap- 
pointed upon the présentation of the pétition, who was instructed 
to inquire and report: (i) Of what real estate the testator, Henry 
J. Fisher, died seised ; (2) who claim to be the présent owners of such 
reaJ estate, and under what title; (3) the fair rental value of each 
tract or house and lot, and what has been the yearly rental value of 
each for each year since the death of testator; (4) the annual rental 
value of each of them at this time; (5) the value of improvements 
made on each of them since the death of the testator, and the in- 
crease of rental value because of thèse improvements; (6) the âge 
of Mrs. Maria P. Fisher, widow of H. J. Fisher, Jr.; (7) what sum 
would give her a comfortable support during her widowhood; (8) 
what personalty came into the hands of the executors of H. J. Fisher, 
the testator, and what disposition has been made of it. The master 
made a full and elaborate report on ail of thèse points. 

The âge of Mrs. Fisher is 39 years, and the amount necessary to 
give her a comfortable support is fixed at $700. AU the realty of 
which H. J. Fisher died seised has been sold, between July 4, 1885, 
and June 15, 1886; that is to say, during the interval of the decree 
declaring the will invalid and the fîling of the bill of review. The 
great majority of thèse tracts and lots were sold and conveyed by 
H. J. Fisher, Jr., hîs wife joining in the deeds so as to release her 
dower. One lot was forfeited for taxes, one or two sold and con- 
veyed by Mrs. Maria Fisher, she having obtained a tax title therefor, 
and one was sold by her as executrix of her husband. The master 
reports in full détail the présent rental value of each parcel, its aver- 
age rental value during the period stipulated, the average between 
thèse and the amount apportioned to each upon the assumption that 
each of them is liable to contribute to the comfortable support of 
Mrs. Maria P. Fisher, at $700 per annum. The report having been 
fîled, the court, on February 20, 1897, confirmed so much of it as 
stated the âge of Mrs. Fisher, and fixed the amount of $700 as a 
sum for her comfortable support, ordering the compensation to begin 
as of June 18, 1887, the date of her husband's death. And, further, 
the court, after reciting the several tracts and parcels of land and the 
owners thereof, and the aliquot annual payment each should make 
in order to get the said sum of S700 per annum, adds : 

"And the court doth charge upon the several parcels of real estate and 
other property, as now divided up among the several holders above named, 
the several aroounts so decreed to be pald as an annual charge agalnst the 
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several parcels of property clalméâ by Ihem, respectively, as aforesaid, 
from June 18, 1887." 

This order was suspended as to the Ohio River Railroad Company, 
one of the owners of a part of Fisher's land, on March 30, 1897, 
and on the same day that company filed a pétition hereinafter men- 
tioned. On March 5, 1898, at the instance of Maria P. Fisher, a 
receiver was appoihted to coUect from each tract of land the sum 
apportioned against it by the master, with ail arrearages from Feb- 
ruary 20, 1897, and an injunction issued to enforce the same. As 
has been stated, the Ohio River Railroad Company, having obtained 
an order suspending the decree of March 30, 1897, filed its pétition 
in the cause. This pétition, after stating that it was a party to the 
bill of review, refers to the decree of January 21, 1885, declaring 
Fisher's will invalid; that thereupon the lands of the testator were 
conveyed by Hogg and Campbell, trustées and executors, to Henry 
J. Fisher, Jr., among thèse a farm adjoining the town of Point 
Pleasant, known as the "Fisher Farm"; that on January 28, 1885, 
Fisher, the son, executed a deed of trust of this farm to Bright and 
Sehon, trustées, as security for debt, and on January 29, 1885, and 
February 10, 1885, executed two other deeds of trust to same trus- 
tées; that thèse deeds of trust were foreclosed, and J. N. Camden 
became the purchaser at public sale May 14, 1887; that Mrs. H. J. 
Fisher was notified of a motion to confirm this sale, b«t made no 
objection; that the sale was confirmed and title made to J. N. Cam- 
den ; that J. N. Camden conveyed the land so purchased to the Point 
Pleasant Manufacturing & Extension Company, who divided the 
land into town lots, sold some of them to other parties and conveyed 
the remaihder to the Ohio River Railroad Company, and so it claims 
title; that another pièce of the Fisher land was condemned by regu- 
lar proceedihgs instituted against Hogg and Campbell, trustées, and 
the money assessed for the value of the land paid to them, Mrs. 
Fisher never interposing or offering any objection. The pétition 
also sets up that there was a large amount of personalty in the es- 
tatc of Fisher, out of which this legacy to Mrs. Fisher should be 
paid, also that petitioner holds the légal title from trustées named 
in the will, and also that Mrs. Maria P. Fisher recognized the title 
of the lands to be in her husband by renouncing dower therein, by 
standing by and seeing them sold and being silent. Mrs. Fisher, in 
her answer, dénies the statements of the pétition. On June 29, 1898, 
Lewis Pfalzgraf obtained permission to fîle an answer to the pétition 
of Mafia P. Fisher. The master reported that he had acquired title 
to 300 or 322 acres in Wood county, W. Va., by deed from Henry 
J. Fisher and wife to him, dated July 14, 1885, and duly recorded. 
In his answer Pfalzgraf dénies that his land should be assessed for 
any annuity or arrears of annuity to Mrs. Fisher, for thèse reasons : 
He was a bona fide purchaser without notice from Henry J. Fisher, 
Jr., by deed dated July 14, 1885, in which deed Mrs. Maria P. Fisher 
joined with her said husband, and that the title accrued before the 
bill of review was filed or decided. He avers also that the testator, 
Henry Fisher, Sr., left a large amount of personal estate, which 
should bè first exhausted before the lands can be assessed for the 
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support of the widow of his son, and that Mrs. Fisher has, in fact, 
received large sums from said personal estate. He also avers that 
the estate of H. J. Fisher, the testator, has long since been for- 
feited for taxes. The master reports the accounts of Hogg and 
Campbell, executors and trustées, by which it is claimed that, after 
disbursements because of the estate, they paid to H. J. Fisher, Jr., 
$17,383, and to the widow of the testator, presumably for her dower, 
$8,242, leaving due by them to the estate $ioo. The master also re- 
ports the accounts of Mrs. Maria P. Fisher, as executrix of her hus- 
band, H. J. Fisher, Jr. By this it appears that she received as her 
award, as widow, in ail, $1,455, and that she is indebted to that es- 
tate $547.85. This debt she claims to hâve accounted for, but the 
master does not report it. Ail crédits to the estate came from the 
estate of the testator. 

The cause came on to be heard on the pétitions of Mrs. Fisher 
and the Ohio River Railroad Company, and on the answers of Pfalz- 
graf and the other parties, with the report of the master. The court, 
after argument, held : 

(i) That the transactions of Mrs. Maria P. Fisher, as executrix 
of her husband, do not bar her claim to a support out of the estate 
of H. J. Fisher, Sr., notwithstanding the fact that ail of the property 
so administered by her as the property of the son was, in fact, part 
of the father's estate. The reason given is that ail of this occurred 
after the will was declared invalid, and before the bill of review was 
filed. And also because her accounts as executrix were settled in a 
court of compétent jurisdiction. 

(2) The court also held that the joinder of Mrs. Fisher with her 
husband in the deeds conveying the lands left by the testator did not 
bar her from claiming comfortable maintenance out of thèse lands, 
for the reason that by so doing she only barred her contingent right 
of dower. 

(3) With regard to the right of way over the Fisher lands, obtained 
by way of condemnation by the Ohio River Railroad Company and 
the Kanawha & Michigan Railroad Company, the court sustains this 
acquisition, the trustées and executors, in whom was the fee, being 
parties thereto, and remits Mrs. Fisher to her claim on the fund, or 
so much of it,as exists, which was paid under the award of the com- 
mis sioner. 

(4) The court also held that Mrs. Maria P. Fisher has settled or 
compromised with some parties holding parcels of the lands of the 
estate of Fisher, the elder, and to the extent of the amounts assessed 
on such parcels, diminishing the sum to be paid her for her com- 
fortable support. As a resuit, the court assesses against each sev- 
eral parcel of land, not so released, its share in the annuity allowed 
Mrs. Fisher, calculating the same to begin from the death of her 
husband, June 18, 1887. It also ordered exécutions to issue against 
the several parties now owning the respective parcels of land assessed 
for the several sums assessed against them, respectively, and, in case 
thèse exécutions be not paid, the land, the owner of which is in de- 
fault, be levied upon, and, after advertisement, sold for the payment 
of the assessments, respectively; ail such sales to be made subject to 



934 115 FEDERAL REPORTER. 

the fpture annual payments of the several sums assessed on each of 
said parties. 

From this decree the Ohib River Railroad Company and Lewis 
Pfalzgraf applied for and obtained leave to appeal. Mrs. Maria P. 
Fisher also applied for and obtained leave to appeal. Thèse appeals 
are hère pn the errors assigned. The Ohio River Railroad Company 
and Pfalzgraf join in their appeal. 

The conclusion we hâve reached in this case renders unnecessary 
a discussion in détail of the first of thèse assignments of error. The 
Ohio River Railroad Company and Lewis Pfalzgraf are bona fide 
purchasêrs for valuable considération, without notice, from H. J. 
Fisher, Jr., after a final decree declaring his father's will invalid and 
recognizing his right as heir àt law, and after a decree directing the 
trustées and executors named in the will to convey to him the realty 
and deliver to him the personalty. This decree, filed January 21, 
1885, invested H. J. Fisher, Jr., with ail the évidence of an absolute 
title. Theh thèse appellants purchased, paid their money, entered 
into and remained in possession of the realty thus acquired. "No 
equity can be stronger than that of a purchaser who has put him- 
self in péril by purchasing for valuable considération without notice 
of any defect in the title." Boone v. Chiles, 10 Pet. 177, 9 L. Ed. 
388. How are they afïected, as respects the rights of Mrs. Slaria P. 
Fisher, by the bill of review filed in 1890, several years after their 
purchase?. In Recter v. Fitzgerald, 8 C. C. A. 277, 59 Fed. 808, we 
find this: A bill of complaint had been filed by R., and a final de- 
cree had been entered May 2, 1881, dismissing the bill. R. appealed 
from the decree, but failed to prosecute the appeal, and it was dis- 
missed Dëcember 6, 1881. On February 29, 1884, one F. took a 
mortgage on lands, the subject matter of the litigation, from one 
who had pjirchased from successful party. On April 29th thereafter 
R. filed his bill of review, towhich he made F., the mortgagee, and 
his mortgagor parties. He sougbt to reverse the former decree for 
error appéai-ing on the record. F. pleaded his equity as a bona fide 
purchaser without notice. After a full and elaborate discussion, the 
court held that the purchaser without notice bona fide, after a final 
decree in favor of his grantor, had a title which could not be af- 
fected by a decree rendered on a bill of review subsequently filed; 
that a billof review will not be regarded as a continuation of the 
original suit, so as to afïect a person purchasing the property in con- 
troversy in good faith from the successful party, after a final decree 
and without notice of any intention to file a bill of review. This 
case cites Ludlow's Heirs v. Kidd's Ex'rs, 3 Ohio, 541. Certain in- 
fants filed a bill to obtain the légal title to certain lands. The bill 
was dismissed on final hearing. The défendants, who were in posses- 
sion of the land and had an apparent légal title, sold the same to 
thîrd persons, strangers to the suit. A statute of Ohio allowed 
infants five years after attaining majority to bring a bill of re- 
view in cases of this character. The complainants availed themselves 
of this statutory right after becoming of full âge, and prayed a re- 
versai of the original decree. It was held, after a careful scrutiny 
of the authoritjes, that the intermediate purchasêrs were not afïected 



OHIO KIVER E. CO. V. FISHEB. 935 

by the decree of reversai. This case also quotes L,ee Co. v. Rogers, 
7 Wall. i8i, 19 L. Ed. i6o, in which it is held that a purchaser bona 
fide of bonds, after a final decree declaring them valid, and before 
a decree on bill of review declaring them invalid, was not aflfected 
by the latter decree, because they were distinct and independent 
suits. This doctrine seems also to hâve been recognized in Bank 
V. Ritchie, 8 Pet. 146, 8 L. Ed. 890. On a bill of review Chief Jus- 
tice Marshall set aside sales made under the authority of a decree 
which he reverses. He, however, gives it as a reason for this that the 
title acquired by the purchasers was détective in itself, inasmuch 
as the executor, who made the sale, had not compUed with the 
terms of the decree under which he claimed to act, and because it 
also appeared that the bill of review asked that thèse conveyances 
be set aside on this ground. Thèse authorities présent a strong case. 
When we apply them to the circumstances of this case, the equities 
of the purchasers without notice, as compared with the equity of 
Mrs. Fisher, seem the stronger. It can scarcely be possible that she 
did not know of the recorded will of H. J. Fisher, Sr., in which he 
had practically eut his son, her husband, oflf from any but the small- 
est interest in his estate in favor of his children, with incidental benefit 
to her, if she became his widow ; or that she was not aware of the pur- 
pose of her husband to contest the will, of his action in this regard 
and his success. She certainly was aware that he was conveying 
away ail the realty his father left, as she joined in the conveyances, 
renouncing her dower. Upon the death of her husband she, as his 
executrix, took possession of that part of the estate which was left, 
sold parts of the realty, purchased at tax sales a part which had been 
forfeited, and sold it again. She received part of the purchase money 
from persons who had purchased from her husband, notably Pfalz- 
graf, one of thèse appellants. She administered her husband's estate 
and received in cash over $2,000, as a wife's portion. She never took 
any steps to review or reverse the conclusion of the final decree, 
and when the bill of review was filed, she having been made a party 
to it, asked only that if the former decree be reversed she be allowed 
her annuity. It is true that she was a married woman, but under 
the laws of West Virginia she was not under disability. Under thèse 
circumstances we are of the opinion that the equities of the Ohio 
River Railroad Co. and of Lewis Pfalzgraf must prevail as against 
those of Mrs. Fisher. 

It is contended, however, that the decree of this court in Per- 
kins V. Fisher, 8 C. C. A. 270, 59 Fed. 801, is res judicata, and set- 
tles the right of Mrs. Fisher to this annuity. That case came up on 
demurrer. The sole question was as to the validity of the will of 
H. J. Fisher, Sr. This court held the will valid, but inasmuch as 
by codicil the testator had revoked certain bequests and legacies in 
his willi without making further disposition, it was held that as to 
thèse bequests he died intestate, and that they descended to his heir 
at law, subject, however, to the charge of a comfortable support 
for the wife of the heir at law, if she became his widow. This charge 
had been made before the disposition of the estate. The sole ques- 
tion was as to the validity of the will, and, being on demurrer, the 
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conclusion was only on the facts stated on the record (Gould v. Rail- 
road Co., 91 Û. S. 526, 23 L. Ed. 416); upon the exact point raised 
in the pleadings, and on nothing else (Wiggins Ferry Co. v. Ohio & 
M. R. Co., 142 U. S. 397, 12 Sup. Ct. 188, 35 L. Ed. 1055). The 
judgment was conclusiye only upon the matter within the issue and 
necessarily involved in the décision (McCall v. Carpenter, 18 How. 
297, 15 L. Ed. 389; Packet Co. v. Sickles, 5 Wall. 580, 18 L. Ed. 
550; Last Chance Min. Co. v. Tyler Min. Co., 157 U.; S. 683, 15 
Sup. Ct. 733, ,39 L. Ed. 859). Even were it not so, it would not 
preclude the inquiry whether the widow had not parted with ail or 
any part of her right. In the decree we are reviewing the court held 
that she had either compromised or released a large part of her 
annuity. 

Mrs. Maria P. Fisher also assigns error in the decree as follows : 

First. Because the court doth release one-half of the land owned 
by Lewis Pfalzgraf, and also doth release one-half of the remaining 
one-half of said land of Lewis Pfalzgraf from the claim of the said 
défendant to her support as fixed by the commissioner in said cause. 

Second. Because the court released the right of way of the Kana- 
wha & Michigan Railroad Company from the lien or charge of the 
défendant fixed against the same as ascertained by the commissioner 
in said causej 

Third. Because the court released the right of way of the Ohio 
River Railroad Company from the lien or charge against the same 
as ascertained by the commissioner in said cause. 

Fourth. Because the court sustained the exceptions of the Ohio 
River Railroad Company to the report of John T. Harris, commis- 
sioner in said cause, to the extent of releasing the right of way of 
said OhioR^ver Railroad Company from the lien claimed by the said 
défendant] 

Fifth. Because the court reduced the annuity or charge against 
the estate of Henry J. Fisher, Sr., from the amount, to wit, $700, 
as ascertained by the commissioner, to the sum of $337.93 per annum. 

What has been said supra meets the first assignment of error. 

With regard to the second, third, and fourth assignrnents of error, 
it appears that proceedings for condemnation of a right of way were 
regularly entered by the Kanawha & Michigan Railroad Company, 
and by the Ohio River Railroad Company, to which the trustées and 
executors of H. J. Fisher, the elder, were made parties. Under the 
will they had in them the fee and the légal estate. There is nothing 
to show that thèse proceedings were irregular and unauthorized, and 
the conclusion of the court below as to them must be sustained. 

With regard to the fifth assignment of error, the master and the 
court below both found that Mrs. Fisher had compromised and re- 
leased lands held by some persons which had been assessed to an 
amount which would reduce her claim to $337.93. We see no error 
in this. 

Her counsel object to the appeal upon the ground that the order 
of 20th February, 1897, and the decree of 5th March, 1898, are final, 
and that from them there was no appeal. A final decree is one which 
concludes ail matters in controversy and can exécute itself. Neither 
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of thèse orders are of that character. The court itself went înto fur- 
iher examination, made références to the master, received his report, 
and then only finally fixed the amount and mode of distribution. 

It is ordered that so much of the pétition of Mrs. Maria P. Fisher 
as relates to the appellants, the Ohio River Railroad Company and 
Lewis Pfalzgraf, be dismissed, and that in ail other respects the de- 
cree of the court below be affirmed. 

Decree below modiiîed* 
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In re HUTCHINSON. 

(Circuit Court of Appeals, First Circuit May 22, 1902.) 

Nos. 415, 416, 

1. Bankbuptct— Rbvibw by Appkli-ate Court. 

Tlie question whether proceedings relatlng to an adverse elaim to & 

fund in the hands of a trustée in banliruptcy arise strlctly on the 

bankruptcy slde of the court, or should be regarded as within the rules 

governing summary intervening pétitions, reserved. 
3. Same — Prooï of Claim— Amendmbkt. l 

A court of bankruptcy may permit the amendment of a proof ot 

claim after the expiration of the year allowed for provlng claims, where 

there was sufficlent to amend by In the original proof. 
8. Samb— Rblinquishment of Lien Thbough Mistake— Right to Rbinstate- 

MENT. 

A nonresident ereditor of a bankrupt brought garnishment suita 
against him in other states within four months prior to the beginnlng of 
proceedings in bankruptcy, and obtained judgments, whlch he coUected 
from the gamishees in the bellef that the gamishments were valld. At 
the tlme of Buch payment both he and the gamishees knew of the bank- 
ruptcy, but It dld not appear that the créditer knew that the bank 
ruptcy proceedings were commenced within four months after hls gar- 
nlshments. Thereafter the seat of the bankrupt in a stock exchange 
was sold, upon the proceeds of whlch, under the rules of the exchange, 
the créditer had a lien for his debt; but in the bellef that he 
had received payment he waived his lien by an Informai letter, and 
the proceeds were paid over by the exchange to the trustée in bank- 
ruptcy. The trustée havlng brought suits against the gamishees, they 
made demand on the ereditor on hls bond of indemnlty, whlch he had 
glven them, and he subsequently settled such suits by paylng over to 
the trustée the amounts he had received. He tben proved his claim 
against the estate In bankruptcy, and asked to be restored to his lien 
on the fund received from the stock exchange. Belê, that havlng acted 
apparently under a mistake of fact, by whlch no one had been prejudiced, 
he was equltably entitled to such relief. 

4 Same — Enporcembnt dp Lien Given by Rules op Stock Exchange. 

Where the rules of a stock exchange, whlch glve members a lien for 
debts due them from a defaulting member upon the proceeds of his seat, 
by provlng their claims before a committee while the fund remains in 
their hands, do not expressly assume to make the remedy by so provlng 
the claims exclusive, a court of bankruptcy, when equlty requires it, may 
properly recognize and enforce such lien after the fund bas corne into 
its possession. 

6. Same — Adverse Claims— Allowance of Interbst against Trustée. 

Where a ereditor of a bankrupt entitled to a lien upon a partlcular 
fund, through oversight or mistake, waived his lien, and permitted the 
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• fund; tp be pald over to the trustée wlthout objection, but thereafter 
assertM iils lien In the bankrriptey court, and the trustée merely re- 
tainèatiie fund untll the courts should détermine to whom it belonged. 
alttiough In hla officiai capaclty he took an appeal to settle a matter 
ot substantlal doubt, the credltor on establishlng his rlght is not en- 
tltled to interest, It not belng shown that any was recelved by the 
trustée. 

Appeal from and Pétition for Revision of Proceedings in the Dis- 
trict Court of tlie United States for the District of Massachusetts. 
See III Fed. 503; 113 Fed. 202. . 

Freedom Hutchinson, for appellant. 

Roland Gray and Robert S. Gorham, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. Thèse cases relate to proceedings in the 
disti-jct court for the district of Massachusetts, sitting in bankruptcy, 
with référence to questions between the trustée of E. C Hodges & 
Co., in baiïkruptcy, and Otis, Wilcox & Co. The leading facts are 
well statêd in the opinion of the learned iudge of the district court, 
as follows: 

^'Wilcox, a credltor of the bankrupt, sued hlm and gamlshed Post & Flagg 
lesB than four tnonths before the fillng of the pétition. Thereafter he pro- 
ceeded to judgment, toofe out exécution, and collected from Post & Flagg the 
amount due Mm from the bankrupt, ta the bellef that It had been duly 
recovered under a valld garnlshment, and that there had thus been effected 
a full settlement of the judgment rendered agalnst the bankrupt. The 
judgment was entered satlsfled. At that tlme Wlleox knew that bankruptcy 
proceedings were pending, and that Swlf t's trustée clalmed the debt owed 
by Post & Flagg. As Post & Flagg had been Informed of the bankruptcy, 
they took a bond from Wilcox to indemnlfy them in case of loss. Still later. 
WUcox -was notlfled that: the bankrupt's seat in the New York Stock Ex 
change had been sold. The rùles of the exchange gave Wilcox a lien upon 
the proceeda of the seat fcœ the amount of the bankrupt's debt to hlm, and 
he was Intrlted to prove hls daim agalnst the bankrupt in the manner pre- 
scribed by the rules. Ta thls notice he replled that he had already made a 
settlement Wlth the bankrUpt, and that he relinqulshed whatever clalm he 
iiad agalnst the bankrupt's membershlp. The trustée brought suit agalnst 
Post & Flagg to recoTér thelr debt to the bankrupt's estate. As the gar- 

imlshment made by Wilcox was vold under section 67 of the bankrupt act, 
the paymént by Post & Flagg to WUcox dld not avall them to reslst the 
trustee's Suit. Wilcox was called upon under hls bond of Indemnlty, and 
agreed wlth the trustée that the trustee's suit agalnst Post & Flagg should 

;be settled by the payment by Wilcox of the money due the trustée from 
Post & Flaigg* The paymeht was made, and the trustée received and ap- 
plled the same In full settlement of his suit. WUcox now seeks to prove 
agalnst the bankrupt's estate, and to relnstate his lien upon the proceeds of 
the bankrupt's seat In the stock exchange whleh hâve been pald over to 
the trustée." 

This statément, however, requires to be supplemented by a few 
additional facts. There were two garnishee suits instead of one, each 
standing on the same 'basis. The bankrupts, who are résidents of 
Massachusetts, made a voluntary assignaient for the benefit of cred- 
itors on Dêcerttbér 26, 1899. Otis, Wilcox & Co., who are résidents 
of Illinois, and therefore not aflfectèd by the assignment so far as as- 
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sets beyond the jurisdiction of the state oî Massacliusetts were con- 
cerned, brought trustée suits, as explained by the learned judge of 
the district court, in Illinois and New York, on the same day that 
the assignment was made. The pétition in bankruptcy was filed 
against E. C. Hodges & Co. in the district of Massachusetts on April 
6, 1900. They were adjudged bankrupts on the 27th day of the 
same month of April, and Mr. Hutchinson was appoint ed trustée on 
the 23d day of the following May. The agreed statement which we 
fînd in the record, referring to the amounts which Otis, Wilcox & 
Co. received by virtue of their garnishee suits, says that they re- 
ceived them in the belief that they had been duly recovered under 
valid attachments, and that thus there had been efïected full settle- 
ments of their judgments against E. C. Hodges & Co. It is true it 
also States that Otis, Wilcox & Co. received the proceeds of their 
judgments knowing of the pendency of the bankruptcy proceedings 
against E. C. Hodges & Co., and knowing that the trustée in bank- 
ruptcy claimed that the garnishees were liable to pay to him the 
debts covered by the gamishments. Thèse statements, however, need 
explanation. 

Ûnder the bankruptcy act of 1867, with its amendments, the trans- 
fer of the bankrupt's assets was accomplished by a formai assign- 
ment, executed by the district court or the register in bankruptcy. 
That assignment, on its face, related back to the date of the com- 
mencement of proceedings in bankruptcy, and expressly stated what 
that date was; so that any person informed of the assignment was 
thereby informed of this essential fact. TJnder the présent act there 
is no formai assignment, but merely an order, which fails to state 
the date of the commencement of the proceedings, and therefore nec- 
essarily fails ,to make known that the transfer of the assets of the 
bankrupt relates to that date. Otis, Wilcox & Co., so far as the 
record is concerned, received their knowledge of the pendency of 
the bankruptcy proceedings, and of the claim of the trustée that 
he was entitled to the debts which they had garnished, by letters 
sent by the trustée to the garnishees, or one of them, under date of 
May 28, 1900. Thèse inclosed copies of the appointment of Mr. 
Hutchinson as trustée, but, so far as the record goes, they gave no 
information as to the date of the commencement of the proceedings. 
On April 27, 1900, the garnishee suits of Otis, Wilcox & Co. had 
been running four months, so that their claims were then apparently 
secured; and, so far as the case shows, never, until after the collec- 
tion of their judgments in the garnishee suits, were they informed 
that the proceedings in bankruptcy were commenced in the early 
part of that mpnth. The record does not expressly state whether the 
belief of Otis, Wilcox & Co. as to the status of the garnishee suits 
was based on a mistake of law, or on a mistake of fact arising through 
ignorance of the date when the proceedings in bankruptcy were com- 
menced. Inasmuch as, on one of the proceedings before us, we are 
limited to "matter of law," it is fortunate that we do not fînd it nec- 
essary on this point to make a finding of fact. We reach this con- 
clusion as the resuit of putting an interprétation on the record. We 
would not be justifîed, in the absence of a necessary conclusion to 
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tliat effecï, in finding, to the préjudice of a residenl of tHe Unîte3 
States, thathe was ignorant of the laws thereof. Therefore, as the 
record l^aves the matter open, we are bound to conclude that, in ail 
the proceedings which it is necessary for us to consider, Otis, Wilcox 
& Co. acted under a mistake of fact, and not a mère mistake of 
ïaw, although it is settled beyond question that parties acting under 
a mistake of law will not necessarily be held to that mistake by a 
court of bankruptcy when the resuit would be to do substantial in- 
justice. 

In this connection we ought to observe that whatever mistake Otis, 
Wilcox & Co. made has not resulted to the préjudice of any one, 
that no one has relied on it in such way that he would now be harmed 
by its being corrected, and that the trustée cannot build up any 
estoppel thereon, because, as we said in Hutchinson v. Le Roy (C. C. 
A.) 113 Fed. 202, a trustée in bankruptcy, like ail other représenta- 
tives of insolvent estâtes, takes only the equities of the bankrupt. 

Within the year hmited by the statute for proof of claims in bank- 
ruptcy, Otis, Wilcox & Co. filed a proof which failed, in very sub- 
stantial pafticulars, to comply with the gênerai orders of the suprême 
court in référence to such matters. Subsequently, after the expira- 
tion of the year, they filed a substituted proof of a claim, alleged to be 
secured in part by that portion of the proceeds of the sale of the seat 
of the bahkrupts in the New York Stock Exchange which had been 
paid over to the trustée. Previously they had filed a pétition that the 
court should direct the amount so received by the trustée to be paid 
to them. After a full hearing of the case, the court, on November 4, 
1901, eritered the foUowing decree: 

"At Boston, In said district, on the fourth day of November, A. D. 1901, 
upon tlie question certified to the court by the référée in said matter, on 
the Ist day of August, A. D. 1901, now, therefore, after hearing arguments 
of Preedom Hutchinson, trustée, and of R. S. Gorhaœ, Esq., of counsei for 
Otis, Wilcox & Company, créditer, and after due considération of the same. 
and the said Otis, Wilcox & Cîompany havlng filed, by consent of the trustée, 
an amended proof of claim to be substituted for the proof annexed to their 
original pétition, it Is hereby ordered and decreed that the judgment of the 
référée be reversed, and that the said substituted proof be allowed, and 
that the trustée pay to Otis, Wilcox & Go. the balance of the proceeds of 
the seat in the New York Stock Exchange, to the amount of .$4,091.28, on 
account of their claim, and that for the remainder they may be admltted 
to receive divideuds; and It is further ordered and decreed that Otis, Wilcox 
& Oo. pay to thé trustée three hundred dollars paid by him to counsei In 
suit against Post & Flagg, and recover no costs of thèse proceedings." 

This decreè covers two subject-matters : First, an allowance of 
the substituted proof of a claim partly secured; and, second, a judg- 
ment that the trustée pay to Otis, Wilcox & Co. the balance of the 
proceeds of the seat in the exçhange which he had received. The 
resuit is that we hâve pending befôre us with référence to that de- 
cree both an appeal and a revisory pétition. Among the errors as- 
signed on the appeal is that the court below erred in allowing the 
substituted proof. This, pf course, raises a question which properly 
cornes before us on appeal. The substance of the other errors as- 
signed is that Otis, Wilcox & Co. are not entitled to any lien on 
the money received by the trustée on account of the seat in the ex- 
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change. This, of course, raises a question which cornes before us 
only on the pétition. 

Heretofore, wiien we hâve had before us an appeal and a simul- 
taneous revisory pétition, with regard to proceedings by the district 
court which were supposed to be on its bankruptcy side, we hâve as- 
sumed that each had référence to supervision in the appellate tri- 
bunals in accordance with section 57 of the bankruptcy act of July 
I, 1898. The first instance of this kînd was in Re Worcester Co., 
42 C. C. A. 637, 102 Fed. 808, decided by us on April 20, 1900. Then 
there was no question that the proceedings before us arose under 
section 57, because nothing was involved except a proof of debt and 
a priority in bankruptcy. In subséquent cases we hâve assumed that 
ail the proceedings were taken by virtue of section 57, because the 
parties themselves so assumed ; but such instances hâve now become 
so numerous that we deem it necessary to express ourselves in a cau- 
tionary way, in order that it may not be accepted that we hâve de- 
termined anything on that particular point. In Hutchinson v. Le 
Roy, already referred to, the question was one of an adverse claim on 
the part of Le Roy to a fund in the hands of the trustée, and the sub- 
stantial question in the proceedings now before us is of the same 
character. We wish merely to say that we hâve not determined, and 
we do not now détermine, whether such claims arise strictly on the 
bankruptcy side of the district court, or should be regarded as within 
the rules governing summary intervening pétitions against a fund in 
the registry of a court, or in the hands of its officers or appointées, 
whether the court be one of equity, bankruptcy, admiralty, or even 
sitting at common law. We reserve ail such questions for déter- 
mination at some future time, when they hâve been raised by parties 
and it becomes necessary to pass on them. They are of a substan- 
tial character. With référence to a proceeding in the district court 
in the nature of a summary intervening pétition under gênerai jurid- 
ical rules, and not controlled by section 57 of the bankruptcy act of 
July I, 1898, an appellate tribunal would not be limited to matters 
of law, and it could pass on the entire merits, as on other ordinary 
appeals conceming such pétitions. Moreover, under those circum- 
stances, the right to an appeal to the suprême court from the circuit 
court of appeals might dépend on the statute establishing the latter 
court, and not on anything found in the statutes of bankruptcy. 

We now corne to the appeal. The only ground to which it can 
relate is the objection to the substituted proof because it was not 
filed within the year limited by the terms of the statute. This, how- 
ever, is easily disposed of. Courts of bankruptcy, like courts of ad- 
miralty, permit amendments with a most libéral hand ; and as there 
was enough in the original proof by which to amend, and as the dis- 
trict court thought it was équitable to allow the amendment, the ap- 
peal cannot be maintained. In addition thereto, it may well be ob- 
served that the provision of section 57 of the bankruptcy act of July 
I, 1898, which limita the time for proving claims, reads as follows: 

"Claims shall not be proved against a bankrupt estate subséquent to one 
year after the adjudication; or if tliey are liquida ted by litigation and the 
final judgment therein is rendered within thirty days before or after the 
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éxplfatioù' 'of guch time, then wlthln sixty days after the rendltlon of such 
judgment." 

If the Stâtute is to be tonstrued in the same spirit in which other 
remédiai statutes are, and not in a literal way, there might be reason 
for holding that this provision, extending the time for probf with réf- 
érence to claims "liquidated by litigation," reaches every case in which 
a questiori àrises, and which cornes into a judicial tribunal within the 
year limited, if the question, in any manner, involves the détermina- 
tion pf tîië net amount for which the claim shall be finally allowed. 
In any eveiit, the appeal cannot be sustained. 

Corhing. now to so much of thèse proceedings as relates to the 
right of Otis, Wilcox & Co. to the amount remitted by the New York 
Stock Exchange to the trustée, we wish to observe, first of ail, that 
thë trustée relies on the fact, as stated by him, that Otis, Wilcox & 
Co., haVing given indemnity to the garnishees, settled the trustee's 
claims agaitist them by thethselves paying the trustée ; so that the 
trustée séems to understand that, inasmuch as Otis, Wilcox & Co. 
did not répay to the garnishees the amounts collected from them, 
the traHsaictions growing eut of the garnishments were not annuUed. 
But it is not necessary to state with détail the various propositions pro 
and coh relating to thèse tfansactions, because the law does not look 
at the mère form of eff ecting restitution. The ultimate resuit was 
that Otis, Wilcox & Co. received nothing by their proceedings against 
the garnishees ; and, inasmuch as they acted under a mistaken belief 
of fact, it f ollows, according to the well-settled rules of law, that ail 
their transactions with which the record is incumbered went for 
naught, and that, therefore, in the eyes of the law, everything stands 
precisely as though they had taken no steps whatever. The law itself 
restores the prior condition, without any resort to the peculiar remé- 
dies of the chàncery courts, or to any other formalities whatever, 
except, merely, that it was necessary that Otis, Wilcox & Co. should 
advise the parties coticernedthat they reclaimed their original position. 

Of course, if, meanwhile, any individual or officiai, relying on the 
notice given by Otis, Wilcox & Co. to the exchange that they made 
no claim on the proceeds of the bankrupt's seat, had done, or omitted 
to do, anything, so that he would hâve been prejudiced by the effect 
of a subséquent réclamation by Otis, Wilcox & Co., further exam- 
ination of this point would be required ; but we hâve seen that there 
is nothing of this kind. So, also, if Otis, Wilcox & Co. had exe- 
cuted to the exchange, or to the trustée, or to any one else, a formai 
instrument under seal, releasing or transferring any right, it might 
be necessary to ask a chancery court, or the district court exercising 
its equity powers, to decree a cancellation. That such a decree would 
unhesitatingly be conceded, in the event the rights of no other per- 
sons had meanwhile interVened, is so well settled that we need not 
dwell oïl the point. Ind'eed, even where, under a mistake, mort- 
gagées hâve discharged rhortgages of real estate on the public rec- 
ords in the most formai manner, chancery has not hesitated to order 
cancellation. We refer to this, not because any such spécial remedy 
is needed in the case at bar, as we hâve said it is not, but for the pur- 
pose of illustrating the underlying principle. In lieu of a formai re- 
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lease or assignaient, what appears in the record is only the foUowing 
letter fr'om a gentleman representing Otis, Wilcox & Co. to the New 
York Stock Exchange: 

"Chicago, AvLg. 25, 1900. 

"I am in reeeipt of your faror of tlie 23cl, requesting my appearance before 
the eommlttee on admissions on Ttiursday, tlie 30th, at twelve o'clocls, to 
substantiate our elaim against E. C. Hodges. 

"With regard to tbis clalm, we wish to say that we tiave made a settle- 
ment, and relinquisli whatever elaim we had against Mr. Hodges' member- 
stiip. Klndly communicate the above to eommlttee on admissions, and oblige, 
"Yours very truly, J. B. Otis, Jr." 

Although not directly so stated, the letter makes it plain that the 
condition of the relinquishment of the exchange was that Otis, Wil- 
cox & Co. understood that they had made a full settlement of the 
debt which E. C. Hodges & Co. owed them. Therefore, as there 
was merely this letter of advice, the law itself, without the aid of 
the equity courts, could, and, on Otis, Wilcox & Co. discovering 
their mistake and making their elaim on the trustée, did, annul ail 
their prior proceedings, and restore ail the same rights as though such 
proceedings had not taken place. Therefore we hâve no occasion 
to discuss the proposition that no man is entitled to the aid of courts 
of equity when that aid becomes necessary through his own fault, 
because, in the first place, it is too broad in any view, in that it is 
among the highest prérogatives of those courts to accomplish jus- 
tice sometimes in behalf even of one who has been imprudent, and 
because, in the présent case, as we hâve said, the restoration of the 
rights of Otis, Wilcox & Co. was efïected without the aid of any of 
the spécial remédies to which chancery is accustomed. 

The only substantial doubt is raised by the constitution of the New 
York Stock Exchange, extracts from which are found in the record. 
Thèse are susceptible of such a construction as to bar any lien in fa- 
vor of a member of the exchange who does not prove his elaim to 
its committee named in the constitution. They are, however, equally 
susceptible of a diiïerent construction; and, inasmuch as their sub- 
stantial purpose is to secure other members against a defaulting mem- 
ber by a lien on the proceeds of his seat, we ought, in the absence 
of clear language to the contrary, to adopt such an interprétation as 
accomplishes that intent. Appreciating the fact that the New York 
Stock Exchange, like other similar exchanges in the great commer- 
cial marts, is, so to speak, "domestic" in its character, and reserves 
to itself the détermination of ail questions arising between its various 
members so far as it is practicable and lawful so to do, we perhaps 
would décline to interfère in the disposition of this fund if it still re- 
mained with the exchange. But, after the exchange had parted with 
it, the possibility of its taking jurisdiction in référence thereto ceased, 
and we do no injustice to any one, and do not interfère with any "do- 
mestic" policy, by now substituting ourselves in place of its com- 
mittee. We are encouraged in this, if not fully sustained, by the ex- 
pressions in Clews v. Jamieson, 182 U. S. 461, 495, 496, 21 Sup. Ct. 
845, 859, 45 ly. Ed. 1183, with référence to the rules of the Chicago 
Stock Exchange, although it is true that the rules there referred to 
related to the adjustment of accounts between its members, and not 
to the particular topic which we hâve before us. The opinion says; 
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"Thé sales were made subject to the rules referred to, but, so far as re- 
gards a iréniedy for their Tlolatlon, those rules provide a means by which 
parties may seek and obtain relief In accordance wlth thelr terms. They 
do not assume to exclude the jurisdlctlon of the courts, or, In other words, 
they do iipf assume to provide an exclusive remedy whlch the parties must 
necessariiy foUow, and whlch they hâve no rlght to refuse to foUovr without 
violatlng such rules, and thereby violatlng their contract." 

ào, in the présent case, we may well say that, inasmuch as the ex- 
tracts from the constitution of the exchange before us do not "as- 
sume to exclude the jurisdiction of the courts," or "assume to pro- 
vide an exclusive remedy" because they contain no express terms to 
that efîfect with référence to the existing circumstances shown by this 
record, we may now jùstly adjudicate in référence hereto. Conse- 
queiitly we hold that Otis, Wilcox & Co. had a lien and équitable se- 
curity on the fund while it was in the hands of the exchange, that the 
rules of the exchange did not intçrçosê any limitation of time, that 
their rights thereto were only intermitted and not lost, and that their 
lien followed the fund into the hands of the trustée in bankruptcy, 
so that the decree of the district court in that respect was correct. 

The pîurties havè raised before us no question with référence to 
interest oh the fund in issue, but we find it necessary to consider it. 
Ordinarily, an appellant, or other party, who has postponed by a 
proceeding in an appellate tribunal the payment of an amount justly 
due, should pay damages therefor equal, at least, to légal interest, 
even if he has not received any incrément of the fund corresponding 
thereto. In Hutchinson v. Le Roy (C. C. A.) 113 Fed. 202, already 
referred to, we allowed interest against the petitioner; but there the 
fund which it was determined belonged to him had been held ad- 
versely from the outset, as it grew out of a tort of the bankrupt 
which arose before proceedings in bankruptcy were commenced. In 
the présent case, however, the fund came into the hands of the trus- 
tée in bankruptcy, not through any tort, but through the oversight of 
Otis, Wilcox & Co. The trustée merely held it until the courts could 
détermine to whom it belonged, and the record does not show that the 
trustée has received any incrément thereof. Under the circumstances, 
and as this appeal was taken by the trustée in his officiai capacity to 
settle a question involving substantial doubts, we think that interest 
should not bè allowed. We hâve discussed the matter of interest 
under circumstances of like spécial character in New England R. Co. 
V. Carnegie Steel Co., 21 C. C. A. 219, 75 Fed. 54, 59, and in The 
lî. F. Dimock, 23 C. C. A. 123, 77 Fed. 226, 239, 240. In New 
England R. Co. v. Carnegie Steel Co., the fund was, for a portion of 
the time, held under conditions analogous to those at bar, in that it 
was in the hands of the court. So far as that period was concerned, 
we followed Thomas v.Xâr Co., 149 U. S. 95, 116, 13 Sup. Ct. 824, 
37 L. Ed. 663. For the .i;'eniaining period the fund was in the hands of 
the New England Railrpad Company, having been transferred to it 
by the order of the court, and as that corporation took out the appeal, 
which was décided against it, we awarded interest from the time it was 
taken. 

In No. 415 (Hutchinson, Trustée, Appellant, v. Otis, Wilcox & Co., 
Appellees) the decree of the district court allowing the appellees' proof 
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of ciaim îs affirmed, and the costs of appeal are awarded to the ap- 
pellees. 

In No. 416 (Hutchinson, Trustée, Petitioner) the decree of the dis- 
trict court directing the payment by the trustée to Otis, Wilcox & Co. 
of $4,091.28 is affirmed, without interest, the costs on the pétition are 
awarded to the respondents, and the district court is directed to give 
effect to this decree, both as to debt and costs. 



CONTINENTAL COAL CO. V. BOWNB. 

BOWNE V. CONTINENTAL COAL CO. 

(Circuit Court of Appeals, First Circuit. April 24, 1902.) 

Nos. 424, 425. 

Shippino— Construction op Bill of Ladinq— Spécial Dbmurraok. 

A clause of a charter party or bill of lading providing that, after 
arrivai and notice to the consignée, the vessel shall hâve precedence in 
discharging over ail vessels arriving or giving notice after her arrivai, 
and stipulating for spécial demurrage in case of a violation of such 
provision, Is In the nature of one for a penalty, whlch should not be Im- 
posed unless the case cornes clearly within the purpose whlch It In- 
tended to accompllsh; and where the original consignée of the cargo, 
to whom notice of arrivai was given, refused to recelve it, and the mas- 
ter was Instmcted by the shipper to deliver to another, the latter be- 
came from that time the consignée, for the pnrposes of such clause, 
and the spécial demurrage Is not recoverable beeause precedence In dis- 
charging was given to another vessel, through the action of the original 
consignée, after its refusai to accept the cargo. 

Appeal from the District Court of the United States for the Dis- 
trict of Rhode Island. 

William B. Greenough, for Continental Coal Company. 
Frank Healy (Archibald C. Matteson, on the brief), for William 
B. Bowne. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This îs a question of demurrage. By 
the bill of lading, a lien was reserved against the cargo, not only for 
freight, but for demurrage. Both parties hâve appealed. The lead- 
ing facts are stated in the opinion passed down in the district court. 
Questions arising from the same forms of charter party and bill of 
lading were raised in "i,7SS Tons of Cumberland Coal," decided by 
us on March 4, 1902 (Evans v. Blair, 114 Fed. 616). 

One question is whether any demurrage should bave been allowed. 
The district court allowed it at the ordinary rate, and the appeal of 
the Continental Coal Company is against this allowance. It is based 
on two propositions. R. B. Little & Co., the consignées named in 
the bill of lading, refused to receive the cargo. Thereupon com- 
munication was had with the shipper, which was the Continental Coal 
Company; and it is claimed that the shipper promptiy telegraphed 
115 P.— 60 
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the master of the vessel to deliver to the Providence Goal Company, 
that the master was absent, ànd tliat if he had net been absent, and 
had attended immediately to delivery, the cargo could hâve been dis- 
charged in season to hâve avoided demurrage. It is true that the 
master went to his home over Sunday ; that he did not provide for 
propçr attention to telegrams, as he should hâve done; and that the 
dispatch from the Continental Coal Company was received on the 
afternoon of Saturday, when he was absent. Nevertheless,. on his re- 
turn on Monday morning he was ready to attend to the delivery of 
his cargo ; but there was no person ready to pay his freight or guar- 
anty his demurrage, anji the dupliçate bill of lading was not at hand. 
This last was necessâfy, because R. B. tittle & Co. had merely re- 
fused to receive the cargo, and had not signified the status of the 
dupliçate. |ji|ll.of lading, so that in its absence the master could not 
be sure oï right delivery. Therefore it foUows that no détriment came 
to the Continental Coal Company from his absence over Sunday. 

During j^onday or Tuesday the master was satisfied with référence 
to the freight and demurrage, and the dupliçate bill of lading was at 
hand. At this point, however, the Continental Coal Company claims 
that thé master delayed docking his vessel. The record is obscure 
on the qtieétion whether this delay was caused by the master, or by 
the fault of the Providence Coal Company, which, acting for the Con- 
tinental Coal Company, had agreed to notify the master, through the 
tugs which were to dock the vessel, when it would be' ready to re- 
ceive delivery; but it is clear that this is not essential, because the 
crucial delay was caused by the fact that a coal-laden barge was al- 
ready discharging at the same dock, and that both vessels could not 
be there unladen simultanfeously. On the -whalè, we are of the opin- 
ion that the decree of the district court in allowing demurrage was 
correct. 

The appeal of Williarn B. BoAvne, who represents th,e vessel, is 
against the féfusal to allow spécial demurrage undèr the following 
clause : 

"After arrivai and notice to the consignée as aforesald, and the expira- 
tion of sald twenty-f our tours, sald vessel shall hâve precedehce in dis- 
charging over ail vessels arriving or giving notice after her arrivai; and 
for any violation of this provision she shall be compensated in demurrage 
as if while delayed by such violation her discharge had proceeded at the 
rate of three hiindred tons per day." 

This clause is in the nature of a penalty, so that it ought not to be 
imposed unlçss the case , comes clearly within the purpose which it 
intended to accomplish. That is the preventing of unjust discrimina- 
tion. It has np proper relation to what occurs through contingen- 
cies like that in the case at bar. From the time that R. B. Little & 
Co. refused to accept the cargo, and the Providence Coal Company 
consented to receive it, the latter became il-s real consignée, notwith- 
standing the l>ill of lading was not indorsed to it. R. B. Little & 
Co. might, necessarily, hâve been considered the consignées, for the 
purpose of potifying them of the arrivai of the vessel. But after they 
refused to receive the cargo, they no longer remained the consignées 
for any other substantial purpose. Therefore, even if the Providence 
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Coal Company might not be regarded as the consignée for ail pur- 
poses, within a literal construction of the charter party and the bill 
of lading, yet, under the circumstances, they became such in sub- 
stance, and the relations of the parties on this question should be 
treated from that standpoint. Inasmuch as the precedence given to 
another vessel was given by R. B. Little & Co. after they had re- 
fused to accept the cargo, there would be no substantial justice in 
holding the clause in question applicable to this case; and there is 
no such condition of the law relating to the construction of mercan- 
tile instruments as requires us to stand by the mère letter for the 
purpose of enforcing what is, in substance, a penalty. 

Both parties having appealed, and the appeal of each failing, in- 
terest on the amount decreed should not be allowed. 

In each case the decree of the district court is affirmed, and the 
appellee r^covers the costs of appeal. 



EOCKPORT GRANITE 00. v. BJORNHOLM. 

(Circuit Court of Appeals, First Circuit AprU 25, 1902.) 

No. 421. 

1. Mastbb and Servant— Absumed Risks. 

Whlle an employé assumes the known rlsks of hls employment, he 
assumes them wlth ail of their qualifications, whlch include tbe exercise 
of the care whlch the employer Is accustomed to use to obviate or mlni- 
mize the danger from such rlsks. 

S. Bamb— Safkty of Wats and Wokks— Care Reqdired of Servant. 

It was not error to refuse an instruction that an employé could not 
recover for an injury alleged to hâve resulted from the négligence of 
the master, In failing to make proper examination and test of a ledge 
of rock before a blast was made, if he "had as good an opportunity as 
defendant's superintendent to examine the situation," where he was not 
chargea by hls employment wlth any duty in that respect, and the de- 
fect which caused the accident was not so obvions that he must be 
held to hâve known of It as matter of law. Railroad Co. y. CDeary, 9S 
Fed. 737, 741, 35 O. C. A. 562, applied. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Frank E. Dunbar, for plaintiff in error. 
William A. Pew, Jr., for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This case cornes up on a writ of error 
brought by the défendant below. For convenience, we will style it 
the défendant, and the défendant in error plaintifif. The case was tried 
to a jury, with a verdict for the plaintifif. 

The défendant says that the plaintifif is 25 years old ; that for S or 6 
years he had been working at cutting paving blocks in quarries, 
during which time he had seen the usual quarrying and blasting opei'- 
ations; that he then went to work for the défendant in its quarry. 
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where he continued to the time of the accident; that wliàle tliere he 
had seen a great number of blasts, including "snapping" or "jogging" 
blasts ; and that he had himself "struck oft'" 50 or 60 of the latter. 
The defendant's quarry is one where large stones are quarried. The 
"snapping" or "jogging" blasts in question in this case are light, 
intended to slightly niove frora the ledge large rocks, already split 
out, and not involving heavy explosions, or throwing rocks in the 
air unless some portion of the ledge is shaky, or ail ready to throw 
off. Indeed, thèse blasts are intended to be so managed as to avoid 
breaking up the ledge. 

The plaintiflf was a quarryman, although receiving somewhat ad- 
vanced pay on account of his expérience and capacity. He claims to 
hâve been injured by a stone thrown out by one of the blasts to 
a very considérable distance, to which he had retired. He rests his 
case on the alleged négligence of one Swanson, the defendant's super- 
intendent. Swanson testified, among other things, as follows: 

"Before maklng the blast, I examined the stone to see If It was safe for 
powder. It Is usual to examine the seams to see if they will throw rocks. 
I thought the split would not throw rocks. I examined the back part and 
dépression. I concluded no stone would fly. Where stone is perfeetly solid 
there is soroetlmes danger of pièces flylng. I hollered to the men a hun- 
drcd feet away. I always do that, even when I thlnk nothlng Is going to 
tiy. I hoUer 'Look up.' I shouted to the people so far away because it 
is my custom. I blow a whistle when there Is danger from a heavy Lewis 
liole, and shout when there is pnly a 'jogging* blast. Those are my orders. 
We mean everybody should look In the air. Sometlmes, in 'jogging' blasts, 
stones will fly. There might be a pièce bieak off. I know when a rock la 
shelly; find It out sometlmes by tapping. I didn't tap this stone to see if 
it was shelly. It didn't occur to me to tap It. I thought It was ail right. 
I made enough examinatlon to satisfy me the stone was perfect." 

The plaintifif claims on this testimony that, on the question whether 
the stone was safe for powder, Swanson might hâve determined most 
satisfactorily by tapping jt. Whether he should hâve tapped it or 
whether he used reasonable care in view of not tapping it is not be- 
fore us. We refer to this testimony for the mère purpose of showing 
the methods of testing whether a ledge is safe for powder or is shelly, 
with the view of applying properly the propositions on which the de- 
fendant claims the verdict should be set aside. 

The défendant seasonably and properly moved for a direction for a 
verdict in its favor on the grounds now submitted to us, and the rec- 
ord shows that it is entitled to their considération at our hands. The 
first which we hâve to consider is couched by the défendant in the 
following languagé: 

"The évidence in the case shows Indlsputably that the plaintiff knew 
and appreciated the danger of being hit by a stone thrown up by the blast. 

"The doctrine Is too well established to require argument that one who 
knows of a danger and voluntarily exposes himself to it, understanding and 
appreciating the risk In so doing, la precluded from recovering for a re- 
sulting injury." 

The last proposition need not be questioned, but the fîrst, to the 
efïect that the évidence shows that the plaintiff knew and appreciated 
the danger of being hit by a stone, does not meet the case. Of 
course, as a matter of common knowledge, there is always danger 
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that any quarryman may be hit by a flying stone so long as blast- 
ing in any form is continued; but when an employé assumes the 
known risks of bis employment he assumes them with ail their quali- 
fications. An employer cannot set up this rule and deny the employé 
the benefit of the qualifications. While there is always danger of 
flying stones, yet it is plain from this record that, as the danger hère 
came mainly, if not wholly, from shelly rock, it was one which might 
hâve been largely, if not entirely, guarded against by care on the 
part of the superintendent of the kind which he was accustomed to 
exercise. It may be true that such reasonable care would not en- 
tirely obviate the danger, but it certainly would minimize it ; so that, 
on clear principles, while the plaintifï must be said to hâve acceptée! 
the danger, he cannot be said to hâve accepted it without the benefit 
of its being thus minimized. Therefore, on this proposition, it fol- 
lows that there is in this record no évidence of any assumption of risks 
by the employé which waived the minimizing of them by reasonable 
care on the part of the employer; and, as the verdict of the jury 
necessarily involves finding that his superintendent did not use rea- 
sonable care, and that the plaintifï was injured in conséquence thereof, 
the verdict must stand, so far as this portion of the défense is con- 
cerned. 

The only other proposition made by the défendant is that the court 
refused to give the foUowing instruction, which was requested: 

"If the plaintlfC had as good an opportunity as the defendant's superin- 
tendent to examine the situation and détermine the liability of material 
to be thrown up by a blast of the character descrlbed In this testlmony, 
and was not excnsed from making such examination by any assurance of 
safety or aet of the defendant's superintendent, he must be held to hâve 
assumed the rlsk, and cannot recover." 

It is apparent that we would not be justified in holding that this 
request had any application to the facts of the case, because it is en- 
tirely plain that the plaintifï did not hâve as good an opportunity as 
defendant's superintendent to examine the situation. It must be 
assumed that he could not leave his work and examine the ledge by 
tapping it, as the superintendent was able to do. Moreover, the re- 
quest is not in harmony with Railroad Co. v. O'Leary, 35 C. C. A. 
562, 93 Fed. 737, 741. Of course, it is understood that, on questions 
of gênerai law like this now involved, we hâve no occasion to exam- 
ine the local décisions when we hâve the suprême court to guide us. 
We there showed that it is settled by the suprême court that it is 
not the duty of an employé to use "ordinary care in ascertaining the 
condition of his employer's appliances," and that there rests on him 
the péril only of "defects known to him, or plainly observable by 
him." The requested instruction at bar, in that it is based on the 
claim that the "plaintifï had as good an opportunity as the defend- 
ant's superintendent to examine the situation," départs from the law 
as thus stated by us. 

The case cornes down, however, to a simple proposition. There 
is nothing in the record which would hâve justified the circuit court, 
6t would justify us, in determining that the plaintifï waived the pro- 
tection which would hâve come to him from the use of reasonable 
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care On the part of the superintendent in testing the ledge before the 
blast in question was made, or in holding that the def ect in the ledge 
was knbwn to the plaintiff or was i>lainly observable by him, or that 
he had any duty in référence thereto, and nothing therein which would 
hâve justified the circuit court in submitting to the jury any such issue. 
Therefore,, lione of the defendant's propositions lay the basis of any 
exception to be approved by us. 

In Roytio v. Litchfîeld (C. C. A.) U3 Fed. 240, which was also a 
case of an employé against an employer, alleging négligence of a su- 
perintendent witb référence to loose rock which had been quarried 
from a ledge, the court hpld that a verdict for the défendant was prop- 
erly ordered; but ihtré the superintendent made use of the usual 
care to pfevent possible injury, and he was net in a position requiring 
him to understand that there was any requirement for anything un- 
usual on his part. In other particulars, which it is unnecessary to 
détail, that case was unlike the one at bar. 

The judgment of the circuit court is affirmed, with interest, and 
the costs oî appeal are aWârded to the défendant in error. 



FIELDS V. KARTBiR, 
(Circuit Court of Appeals, Fifth Circuit. May 20, 1902.) 
No. 1,127. 
BaNKECPTCT— DI8CHARGB— CoNCBiLMENT OF Phopertt. 

Spécifications In oppoeltloB to the discharge of a bankrupt, on the 
ground that hé concealed from his trustée, while a bankrupt, property 
belonging to his estate In bankruptcy, cannot be sustained on proofs 
sho'wlng that the transfers of property relied on were of record, and 
made more than a year before the bankruptcy, and that they were 
fully detalled and explained by the bankrupt on his examinatlon. 

Appeal from the District Court of the United States for the North- 
ern District of Alabama. 

S. S. Pleasants, for appèllant. 
J. J. Gurtis, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges. 

PER CURIAM. On the 4th day of March, 1901, J. H. Karter, 
residing in CuUman county, state of Alabama, filed a voluntary péti- 
tion in bankruptcy, annexing thereto the formai schedules, and there- 
upon was duly adjudged a bankrupt, and a meeting of creditors duly 
ordered. The meeting was held on the ajth day of March, 1901, and 
one creditor, the appèllant in this case, appeared and proved his claim. 
Thereupon the référée appointed a trustée, who duly qualified, and 
gave the bond required. On April 6, 1901, the bankrupt was ex- 
amined before the référée, That examination covered the disposition 
the bankrupt had made nibre than a year prior to thé bankruptcy of 
real estate and merchandise, the organization of the J. H. Karter Com- 
pany, and the transfer by the bankrupt to his wife, Mary B. Karter, 
of 559 shares of the stock of the said company, and the bankrupt's 
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subséquent connection with the company as président and employé. 
On the iith day of July, 1901, the bankrupt applied for his discharge, 
and a hearing thereon was duly ordered ; whereupon the appellant ap- 
peared and filed an opposition to the discharge, specifying that the 
bankrupt had concealed while a bankrupt, from his trustée, property 
belonging to his estate in bankruptcy, to wit, 559 shares of the capital 
stock of the J. H. Karter Company ; one lot of ground in the town of 
Falkville, Morgan county, Ala.; 40 acres of land in Blount county, 
Ala.; a gênerai mercantile business in the town of Cullman, Ala.; 
and sundry pièces of real estate, not necessary to describe. Ail of 
thèse acts of concealment were charged as having been committed 
knowingly and fraudulently, for the purpose of concealing his property 
from his creditors. To this opposition the bankrupt filed an answer, 
as follows: 

"First, that he Is not guUty of the matters and thlngs alleged In said 
spécifications; second, that at the tlme of the formation of the corporation 
of J. H. Karter & Oo.. In August, 1899, he did not owe the said A. E. Fields 
one cent, and that he was not indebted to hlm In apy sum whatever for 
more than thirteen months thereafter, which could be proved in bank- 
ruptcy; third, that at the time of the alleged conveyance of the bankrupt's 
property to said corporation he was not indebted to said objecting creditor 
in any amount whatsoever, and was not for more than twelve months 
thereafter, on any claim provable in bankruptcy; fourth, that at the time 
of the alleged transfer of real estate In Morgan and Blount counties to 
bankrupt's son, F. A. Karter, that said bankrupt was not Indebted to said 
objecting creditor in any amount whatsoever, and was not for more than 
seven months thereafter; flfth, that any and ail debts that bankrupt owed 
at the time of the alleged fraudulent transfers, if he owed any, hâve been 
discharged in full more than four months before the filing of his pétition 
in bankruptcy; sixth, that the elalm of said objecting creditor was for dam- 
ages for a tort alleged to hâve been committed by bankrupt, and same was 
not provable in this court, and that said tort was never reduced to judg- 
ment until about September 20, 1900, or more than a year after the trans- 
fers complalned of." 

The case was then certified to the district j'udge, as follows: 

"I, Jere Murphy, Jr., one of the référées of said court In bankruptcy, do 
hereby certify that, in the course of the proceedlngs in said cause before 
me, spécifications in opposition to discharge were filed, notice under rule 
27 (32 C. C. A. xxyil, 89 Fed. xi) was given. Creditor relies on testlmony 
of bankrupt to support spécifications. Bankrupt relies on his own testlmony 
and aflSdavits on file. The pétition for diseharge and spécifications in oppo- 
sition thereto, the testlmony, and the entire record is certified under rule 27 
regulating practice. And the said spécifications are certified to the Judge 
for his action thereon. 

"Dated at HuntsvlUe, the 14th day of October, 1901. 

"Jere Murphy, Jr., Référée In Bankruptcy." 

On the certificate and the évidence as certified the district judge 
overruled and disallowed the spécifications and opposition, and or- 
dered the discharge of the bankrupt. 

In our opinion, the opposition might hâve been overruled without 
évidence, because, on the face of the opposition, it appears that ail 
the transfers and alleged concealments charged therein were of record, 
and antedated the adjudication in bankruptcy more than a year, and 
at a time when, so far as the record shows, the bankrupt had not a 
single creditor. But, be that as it may, the évidence of the bankrupt 
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upoH which thè opponent relies fuUy shows that ail the transfers and 
concealments of which the opponent complained were fuUy set forth 
and detailed in the examination of the bankrupt, which took place 
within a little over a month after the adjudication in bankruptcy, and 
within two weeks after the appointment of a trustée. We, therefore, 
conclude that there could hâve been no substantial concealment from 
the trustée of the property belonging to the estate in bankruptcy, nor 
of the bankrupt's former dealings with his property ; and, considering 
ail the matters exhibited in the record, we are unable to discover any 
such fraudulent conduct on thë part of the bankrupt as would justify a 
refusai of his discharge. 
The judgment appealed from is afRrmed. 



BBASLEY et al. V. TEXAS & P. RT. CO. 

(Circuit Court of Appeals. Flfth Circuit May 13, 1902.) 

No. 1,141. 

L Railboads— CoNTBACT Restricting Location op Stations— Validitt. 

A contract by which a rallroad company agrées to establlsh and maln- 
tain a station at a pairtlcular place, and not to establish or maintain any 
other station within a certain distance therefrom, Is contrary to public 
policy, and cannot be enforced in a court of equity; but it would seem 
that the lUegallty , of the agreement should not deprive one who on the 
faith of it, and without wrongful Intent, has conveyed valuable prop- 
erty to the company, of a remedy at law. 

Appeal from the Circuit Court of the United States for the Western 
District of Louisiana, 

Mrs. Matlldà R. Beasley, complalnant in the circuit court, appellant hère, 
brought her bill agalnst the Texas & Pacific Rallway Company, and therein 
alleged: "(1) That she is the. owner in her own separate right of a large 
plantation In thé parish of Ca'ddo, in sald Western district of Louisiana, 
situated on the right; descending bank of Red river, in a rich alluvial dis- 
trict. (2) That In the year 1899 a corporation organized under the laws of 
lioulslana, wlth its domicile at Shreveport, under the name of the Texarkana, 
Shreveport & Natchez Rallway; Company, with G. W. Fouke as président, 
was engagea in constructlng a Tailway from Texarkana, in the state of 
Texas, to the city of Shreveport, Xoulslana. (3) That the route of sald rall- 
road traversed your orator's plantation for a distance of one (1) and flve- 
eighths (Vs) mllefl, and through the land of her friend W, F. Dillon for a 
distance of four and a half miles (é^), and that the right of way through 
thèse lands was well worth more than six thousand dollars ($6,000.00). (4) 
That, In order to secure sald right of way through ail of sald lands, the 
sald Texarkana, Shreveport & Natchez Rallway Company entered into a 
contract of purchasé from orator of a right of way through orator's land 
for the considération of flve hundred dollars ($500.00), and the further con- 
sidération that said rallway company shall establish and build and maintain 
a dépôt and platform, and a swltch and slde track, to be not less than flfteen 
hundred f eet in length, at such point upon sâld strlp of land so conveyed 
as mlght be deslgUated by your orator, and the further considération that 
tb* said grantce or its assigns shall not build or establish, or permit to be 
built or established, any other, dépôt along the line of sald railroad within 
three miles north or south of thé one aboVé stipulated for, as wiU be seen 

H 1. See Oontracts, vol. 11, Cent Dig. i B70. 
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by a duly certifled copy of sald act o£ sale, hereto annexed and made a part 
of this blU; and that the said W. F. Dillon thereupon signed and executed 
a deed of sale of the right of way through his laiids above mentioned, without 
other costs to said grantee than the considérations above stipulated in favor 
of your orator. (5) That under said contract the said grantee built its road 
over said lands, and established and built a dépôt and switch at TJni Station 
on sald plantation, and your orator spent more than eight thousand dollars 
for buildings and Improvements in the way of building a town, upon the 
faith that no rival dépôt would be built or established in less than the dis- 
tance of three miles. (6) That there is no public necesslty or demand for 
any dépôt wlthin said llmits. (7) That on the 9th day of February, 1901, 
the said Texarkana, Shreveport & Natchez Railway Company sold said 
railroad from Texarkana to Shreveport, with ail of its rlght of way and 
other property and franchises, to the Texas & Pacific Bailroad Company, a 
corporation organized under the aets of congress of the tJnited States above 
recited in the beginnlng of this bill. (8) That sald Texas & Pacific Railroad 
Company purchased sald railroad and right of way and franchises subject 
to the obligations and stipulations contained in the said act of sale from 
your orator, and is bound by the same not to bulld, operate, or establish a 
dépôt on said railroad within three miles of said dépôt at Uni Station. (9) 
That, in violation of sald contract and obligation, the said Texas & Pacific 
Railway Company is now constructing a dépôt on said railroad at a point 
called 'Belcher,' within less than three miles, to wit, about one and one-eighth 
(V/a) miles, from the said dépôt at Uni Station on orator's plantation, and 
unless restrained and enjoined by the order and proeess of this court It will 
proceed to build and operate sald dépôt in violation of said contract, and 
that your orator will be damaged by the destruction of the value of improve- 
ments placed upon sald property, and by the loss of aU advantages derived 
from said contract, amounting to more than flfty thousand dollars ($50,000.00), 
whlch loss and destruction of her property will be irréparable, and for which 
she has no adéquate remedy at law, and that this suit arlses under the lawa 
of the United States, within the meaning of the act of congress of March 
3, 1875, as amended by the acts of congress of March 3, A. D. 1887, and 
August 13, A. D. 1888." The prayer of the bill was for an Injunction 
pendente lite, to be in due course made perpétuai. 

The Texas & Pacific Railway Company appeared, and filed a demurrer to 
the bill, and for cause of demurrer showed: "That it appeareth by the plain- 
tifE's own showing in her said bill that she is not entitled to the relief 
prayed for therein agalnst this défendant, for the reason that It appears 
from the allégations of sald bill that she has a fuU, adéquate, and complète 
remedy at law, if any remedy she has, and this court is without Jurisdiction ; 
and. further, there being no allégation or averment in sald bill that this de- 
fendant is not solvent or able to respond to any recovery she may obtain in 
a court of law." This demurrer was heard, and on argument was sustained 
by the circuit court, and thereupon the complainant's bill was dismissed; 
whereupon the complainant sued out this appeal, assigning as errer the 
rulJng on the demurrer. 

W. P. Hall and E. W. Sutherlin, for appellant. 
E. H. Randolph, T, J. Freeman, W. B. Spencer, W. W. Howe, and 
C. P. Cocke, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts). As the circuit 
court rendered an absolute decree dismissing the bill, which would 
probably bar proceedings instituted at law for the recovery of damages, 
it is probable that the court in hearing the demurrer allowed other 
causes of demurrer to be orally assigned in addition to the cause as- 
signed upon the record. The rule permitting this is thus declared in 
I Bâtes, Fed. Proc. § 204, as follows: 
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"A défendant !s not Umlted to one cause of demurrer, but may assign 
a8 many càuBies as hls couflsël may deem proper, elther to the whole bill or 
to eacn part oî the bîU demUtred to, and' îf any one of the causes assigned 
be held good by the court the demurrer wlU be allowed; and the défendant 
may on the ari^ment, at the héarlng, ôraily asalgn other causes of demurrer, 
différent or In addition to those assigned Upon the record, whlch if valid 
wlU support thé demurrer, although the causes of demurrer stated upon the 
record be held to be Invalld." 

In this court the appellee urges in support of the decree appealed 
from that the bill is defectiyé, because one of the original contracting 
parties, the Texarkana, Shreveport & Natchez Railway Coinpany, is 
not made a party; that the complainant bas a complète and adéquate 
remedy at law; arid that the eontract as alleged, in so far as it stipu- 
lâtes and restricts as to thé location of dépôts along the line of railway, 
is contrary to public policy and yoid. As there is no averment that 
the Texarkana, Shreveport & Natchez Railway Company is doing any- 
thing or proposes to do anything in violation of its eontract with com- 
plainant, and no relief is prayed against said railway company or affect- 
ing it, it does nôt seem to be à necessary party to the suit, and if it is 
a necessary party the defect cah be, cured by amendment to the bill. 

It is not clear that the complainant bas, for the wrong alleged, a 
complète and adéquate remedy at law. Damages are not always easily 
ascertained, aiid sometimes do not and cannot adequately compensate. 
A remedy which prevents a threatened wrong is in its essential nature 
nearer adéquate and complète than a remedy which permits the wrong 
to be donc, and then attempts to compensate by damages assessed by 
a jury. See 3 Pom. Eq. Jur. § 1357. 

Thèse remarks are pertinent to the case in hand, for the bill allèges 
only indirect and remote damages, and the case presented seems to 
be one in which before a jury it would be very difîicult to point out 
and prove much if any actual damage. However, in the matter of 
dàrnages from the threatened wrong in this case, if the bill is defective 
in not being sufficiently spécifie or in not alleging direct damage, the 
complainant might perhaps âmend, and, before her bill should be dis- 
, missed on that sole ground, she should be given an opportunity to 
amerid. 

The objection based on public policy présents the real difficulty in 
maintaining this bill. The appellee, as owner and operator of the 
Texas, Shreveport & Natchez Railway Company, is a public common 
carrier, operating^ public franchises, and is under duties and obligations 
to the State and public. Operating in Louisiana and under a Louisi- 
ana charter, it is, by article 284 of the Louisiana constitution of .1898, 
subject, as to the building and location of dépôts (and in many other 
matters), to the control of the Louisiana railway commission. Aside 
from this, it is bound in the public interest, and in its own interest, to 
establish such stations, and build and locate such dépôts, along and 
near the railroad as the convenience to the pubUc, the transaction of 
business, and the rapid and economical transportation of goods and 
passengers may require. 

In Railroad Co. v. Scott was involved the right of the railway com- 
pany to abandon a dépôt originally located, constructed, and main- 
tained in considération of the right of way granted, and this court 
said: 
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"It must be that such an agreement is made subject to the gênerai ex- 
igencies of business, the public interests, and to tiie change, modification, 
and growth of transportation routes, as thèse may affeet the requirements 
of the rallway company's business." 23 C. G. A. 424, 429, 7T Fed. 726, 3T 
L. K. A. 94. 

In Florida Cent. & P. R. Co. v. State, 31 Fia. 509, 13 South. 106, 
20 L. R. A. 419, 34 Am. St. Rep. 30, in dealing with a restrictive con- 
tract, as to the location of railroad dépôts, the suprême court of Florida 
well says, on principle and authority: 

"We cannot admit that an individual is entltled to call for the interférence 
of a court of equity to compel a railroad company to locate unchangeably 
Its dépôt at a particular spot to subserve the private advantages of such 
individual. Eailroad companies, in order to fulfill one of the ends of thelr 
création — ^the promotion of the public vrelfare — should be left free to estab- 
lish and re-establish thelr dépôts vfheresoever the accommodation of the 
wants of the public may require. To grant the relief asked for by the 
complainant we would regard as against public policy. In People v. Chi- 
cago & A. B. Co., 130 111. 175, 22 N. B. 867, the court says: 'It Is in récogni- 
tion of the paramount duty of railway companies to establish and maintain 
their dépôts at such points, and in such manner, as to subserve the public 
necessities and convenienee, that it bas been held by ail the courts, wlth 
very few exceptions, that contracts materially limiting their power to locate 
and relocate their dépôts are against public policy, and therefore vold.' 
The same doctrine v?as announced by Chief Justice Shaw in Fuller v. Dane, 
18 Pick. 472; and also in Baihroad Co. v. Ryan, 11 Kan. 602, 15 Am. Rep. 
357; Kailroad Co. v. Seely, 45 Mo. 212, 100 Am. Dec. 309; Currie v. Railroad 
Co., 61 Miss. 725. In Mobile & O. R. Co. v. People, 132 111. 559, 24 N. E. 
643, 22 Am. St. Rep. 556, the court says: 'The location of stations for the 
receipt and discharge of passengers and freight at points most désirable for 
the convenienee of travel and business belng indispensable to the efficient 
opération of a railroad and the enjoyment of it by the public, the railway 
Company cannot be compelled, on the one hand, to locate stations at points 
where the cost of malntaining them will exceed the profits resulting there- 
from to the company, nor allowed, on the other hand, to locate them so far 
apart as to practically deny to the communities on the Une of the road 
reasonable access to its use. A railway company cannot be compelled to 
maintain or continue a station at a point when the welfare of the company 
and the community In gênerai requires that it should be changed to some 
other point. A railway company cannot blnd itself by contract with In- 
dividuals to locate and maintain stations at particular points, or to not 
locate and maintain them at other points. The company must be left free 
to establish and re-establish its dépôts wherever the public welfare or wants 
of the public may require.' The same doctrine is held in HoUaday v. Patter- 
son, 5 Or. 177, in which case the court says: 'A railroad company is a quasi 
public corporation, and the public hare an Interest in the location of their 
Unes of roads and dépôts. An agreement which tends to lead persons 
charged with the performance of trusts or duties for the benefit of others 
to violate or betray them will not be enforced.' " 

In Texas & P. R. Co. v. City of Marshall it is held that a contract 
to forever maintain a terminus, shops, and offices at a particular place, 
without regard to the business of the company and the interests of the 
public, is not one to be enforced in a court of equity. 136 U. S. 393, 
10 Sup. Ct. 846, 34 L. Ed. 385. 

The présent bill allèges "that there is no public necessity or demand 
for any dépôt within said limits," i. e., within three miles north and 
south of Uni Station ; but we take this to be largely a conclusion of 
the pleader, and not to be taken as conclusively admitted by the de- 
murrer. Whether or not the interest of the public or the railway com- 
pany demanda a dépôt within the said limits is a question involving 
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facts and judgment which a court of equity, under proper allégations, 
might perhaps deal with, but which, in our opinion, should be left to 
the détermination of the officiais of the raihvay company under the 
régulations of the railroad commission. It is not probable, and 
certainly not to be assumed on a naked allégation, that the railway 
company will voluntarily locate and build a dépôt not believed by the 
officiais of the company to be necessary for the transaction and fur- 
therance of the railway's business or the just and proper convenience 
of the public. 

In Texas & P. R. Co. v. City of Marshall, supra, a case much relied 
upon by both parties, there is an intimation that, while equity will not 
grant relief in cases of this kind, there may be a remedy at law in an 
action for damages. 

It wouid seem that where, under a contract which is in part con- 
trary to public policy, a valuable considération in the way of property 
has passed, the courts should not deny ail relief, and thus allow 
one party to be enriched at the expense of another not guilty of actual 
turpitude ; and it has been held that where, under a contract absolutely 
void, because unlawful, a valuable property has been transferred, while 
no action based on the contract will lie to recover the property, still 
the right of recovery may be permitted in a proper case, based on a 
disaffirmance of the contract, because of the désire of the courts to 
do justice as far as possible to the party who has made payment or 
delivered property under a void agreement which in justice he ought 
to recover. See Pullman's Palace Car Co. v. Central Transp. Co., 
171 U. S. 138, 18 Sup. Ct. 808, 43 L. Ed. 108. 

The real question presented in the court below, and renewed in thîs 
court, is whether the complainant for the matters alleged in her bill 
can hâve relief ih a court of equity, and it is only incidentally involved 
hère as to whether the complainant for the same matters can hâve 
relief in a court of law. For the reasons given, we are of opinion that 
the complainant can hâve no remedy in equity. As to the right to a 
remedy elsewhere, we express no opinion further than as herein out- 
lined. 

The decree appealed from is absolute as to the dismissal of the bill, 
and, as it may be considered a bar to an action at law, it is ordered and 
adjudged that said decree be reversed, and the cause remanded to the 
circuit court, with instructions to enter a decree dismissing the bill 
for want of jurisdiction in equity, and without préjudice to any action 
at law to which the complainant, as advised by counsel, may think her- 
self entitled. 



JITLIAN, Sheriff, et al. v. CENTRAL TRUST CO. OF NEW YORK et aL 

(Circuit Court of Appeals, Fourth Circuit. May 8, 1902.) 

No. 438. 

L Raii.roa.d8 — Epfbct of Sale under Foheclosure. 

A railroad company of Nortli Carolina executed a mortgage on ail Its 
property and franchises, as authorized by law, the effect of -wliicli, 
under the law of the state, was to convey the légal title to the prop- 
erty to the mortgagee, leaving In the company only the equity of re- 
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demption. Subsequently, It exeeuted a second mortgage eoverîng the 
same property and franchises, which was foreclosed, a sale was made 
under the decree and confirmed, and the purehaser put in possession. 
Afterward, a judgment was rendered against the company on a cause 
of action which arose subséquent to the foreclosure sale, and the sheriff 
levîed an exécution Issued thereon on the property and franchises so 
sold and conveyed, and adTertised the same for sale. <Helê, that there 
was no estate, right, or Interest in such property or franchises reiuain- 
Ing in the mortgagor upon which the judgment could operate, and that 
the action of the sherifC was illégal, and entitled the owner of the prop- 
erty to an Injunction to restraln its sale. 

8. Samk — Validity of Sale— Power dp Pcrchaser to Hold Property. 

Neither the mortgagor company, which was a party to the foreclosure 
sale and received the beneflt of the purchase money, nor the judgment 
créditer, whose claim arose thereafter, could set up the clalm that the 
property did not pass by such sale because the purehaser was a foreign 
corporation not authorized to hold railroad property in the state; both 
being estopped by the decree of confirmation, and the question of the 
purchasers' power being one which could only be raised by the state. 

8. Pbdbbai, Courts — Injunction— Staying Proceedikgs of State Courts. 

Eev. St. § 720, which prohlblts a fédéral court from granting an in- 
junction to stay proceedings In a state court, bas no application to the 
granting of an injunction to restraln a sherifC from selling, under an 
exécution from a state court, property of a third person who was not a 
party to the judgment, in which he Is not actlng under the process of 
the state court, but in abuse of it, and as a trespasser.i 

4 Bailroads— Epfbct of Sale under Foreclosure— North Cakolina Stat- 

UTE. 

Code N. G. I 1255, providing that a judgment against a corporation 
for a tort shall take precedence over a prior mortgage upon Its prop- 
erty, does not operate to render railroad property In the hands of a pur- 
ehaser at foreclosure sale subject to a judgment recovered against the 
mortgagor for a tort committed after the sale. 

Appeal from the Circuit Court of the United States for the West- 
ern District of North Carolina. 

See 39 C. C. A. 126, 98 Fed. 489; 47 C. C. A. 374, 108 Fed. 929. 

This case cornes up on appeal from the decree of the circuit court of the 
United States for the Western district of North Carolina, granting an In- 
junction. 

The blU of complaint was flled by the Central Trust Company, a corpora- 
tion of the state of New York, and the Southern Rallway Company, a cor- 
poration of the state of Virginia. It was a supplemental bill, or, more 
properly, a bill In the nature of a supplemental bill, to a bill theretofore 
filed In the same court by the Central Trust Company of New York, the 
same complainant, against the Western North Carolina Railroad Company, a 
corporation of the state of North Carolina, et al., to which proceedings the 
Southern Railway Company had been made a party, as purehaser under a 
decree made thereln. The défendant to this bill was David R. Julian, sheriff 
of Eowan county, N. C, a citizen and résident of the state of North Caro- 
lina. He demurred to the bill, and his demurrer, clalming that he acted 
solely in his officiai capacity, having been overruled, Mrs. Clemye James, 
admlnlstratrix, and Fannie E. Howard, administratrix, were also added as 
parties défendant. The facts disclosed by the pleadings are thèse: 

W. A. James and John H. A. Howard, the one an englneer and the otUer 
a flreman, both in the service of the Southern Railway Company, and whilst 
In the actual employment of that company, lost their llves on 17th November. 
1896, on the railroad of that company known as the Western North Carolina 
Railroad. Thereupon separate actions were brought in the superior court 
of Rowan county, N. C, on the 30th January, 1897, by Mrs. Olemye James, 

1 See Courts, vol. 13, Cent. Dig. {^ 1418, 1422. 
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who had adpilplstered upon the estate of W. A. James, and Mrs. Fannie 
E. Howard, jFho had adminlstered on the estate of John H. A. Howard, 
agaliist the Western North CaroUna Railroad Company, a corporation of the 
State of Norti^ CaroUna, wholly distinct from the Southern Eallway Com- 
pany, anâjWhlch was not a party thereto, séelclng damages. In thèse actions 
verdicts were rendered on 21st February, 1898, against the Western North 
Caroline dSailroad Company, one in favor of Mrs. Clemye James, adminls- 
tratrix. In the sum of $15,000, and one in favor of Mrs. Fannie B. Howard, 
administratrix, in the sum of $5,000. Judgments were entered on thèse ver- 
dicts, and exécutions were issued, and placed in the liands of D. R. Julian, 
who then was and is now sheriff of Rowan county, N. C. Bach exécution, 
after reciting the judgment, proceeds as follows: "You are therefore com- 
manded, as often before, to satisfy the sald Judgment out of the Personal 
property of the said défendant [the Western North CaroUna Railrofi'T Com- 
pany], withln your county, or, if sufflcient personal property cannot be 
found, then ont of the real property of the défendant, and out of fhe cor- 
porate property, real and Personal, of the sald défendant, including Its cor- 
porate franchises, corporate rights, privilèges, powers, immunities, and ail 
its appurtenances belonging or In anywlse conneeted with or appertaiuing 
to it as a body corporate, as owned and held by It on the day when the 
said judgment was so docketed in said county of Rowan, or at any time 
thereafter, in ■vyhose hands soever the same may be." The exécution states 
that the judgment was rendered on 21st February, 1898, and is dated itself 
3d September, 1901. The sheriff proceeded under sald exécution, and adver- 
tlsed for sale thé property levled on as follows: 

"Sale of the Western North CaroUna Railroad under Execution. 
"By virtue of exécution Issuing from the superior court of Rowan county, 
North CaroUna, one in favor of Olemye James, admrx. of W. A. James, for 
$15,000, interest and costs, and the other in favor of Fannie E. Howard, 
admrx. of John H. A. Howard, for $5,000, interest and costs, upon judgments 
duly docketed in the superior court of said county Of Rowan, référence hereby 
being had tO the Said judgments for a fuUer description thereof, and by 
virtue of the levy made thereunder, the undersigned, as sheriff of Rowan 
county, State pf North CaroUna, wUl sell, agreeably to the laws of the state 
in this behalf prôvlded, at public auction, to the highest bidder, at the court 
house door in Salisbury, on Monday the 7th day of October, A. D. 1901, at 
the hour of 12 m., fill and singular, the corporate property of the défendant, 
the Western North' CaroUna Railroad, existing in the state of North Caro- 
Una, including its corporate franchises, rights, privilèges, immunities, ease- 
ments, and appurtenances of every kind appertainlng, belonging to, or in 
anywlse conneeted therewith, or issuing out of and relatlng to the said the 
Western North CaroUna Railroad, together wlth ail of Its property in the 
state of North CairoUna, and including its roadbed and right of way, its 
real estate acquired and owned for railroad purposes, its stations, dépôts, 
grounds, Its railway tracks, switches, sidings, bridges, fenees, turntables, 
water tanks, vladucts, eulverts, superstructures, passenger, freight, and 
other houses, macliine shops, buildings and flxtures, the said railroad ex- 
tending from the tOwn of Salisbury, through StatesvlUe, Newton, HIckory, 
Morganton, Marlon, AsheviUe, to Paint Rock, In Madlson county, and from 
Asheville westward, by way of Waynesville, to Murphy, in Oherokee county 
— référence bèing had for a f urther description of said road, and its property, 
rights, and franchisés, to the charter of the said road, and the amendments 
thereto enacted frorù tlme to time by the gênerai assembly of North Caro- 
Una." 

tJnder section 674 of the Code of North CaroUna, it is provided that: 

"The offlcer making such a sale shall, by deed, convey to the purchaser ail 
the immunities and privUeges which by law belong to the corporation, so 
far as relates to the right of demanding fare and toU, and the offlcer shall, 
immediately after such sale, deliver to the purchaser possession of ail the 
corporate real property conneeted wlth the franchise belonging to such cor- 
poration in whatever county the same may be situated, and the purchaser 
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may thereupon demand and reeeive for his own use ail the fare and toll 
which may accrue within the time limited by the tenns of purchase in the 
same manuer and under the same régulations as such corporation was before 
authorized to demand and reeeive." 

It was stated at the bar that the exécutions for the recovery of $20,000 
in the aggregate were levied on property valued at $5,000,000. 

The purpose and prayer of the bill of eomplaint were for an Injunction 
agalnst this action on the part of David R. Jullan, the sherifl. 

A. C. Avery (B. F. Long and Lee S. Overman, on the briefs), for 
appellants. 

Charles Price, for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and KELLER, 
District Judge. 

SIMONTON, Circuit Judge (after stating the facts). The first 
question is; Was the property so levied upon and advertised for 
sale corporate property of the Western North Carolina Railroad 
Company, as owned and held by it on the day when said judgment 
was so docketed in said county of Rowan, or at any time thereafter, 
in whose hands soever the same may be ? The Western North Caro- 
lina Railroad Company wras created a corporation of that state by 
its législature. The sovereign power made of the corporators a 
single entity, and conferred upon them the franchises of acting as a 
person. This new person, créature of the law, and existing through 
the grâce of and at the will of the sovereign, was then clothed with 
certain powers, and granted certain privilèges. Thèse are called fran- 
chises. They were: First. To construct a railroad from Salisbury 
to Asheville, etc. Second. To this end, it was empowered to acquire 
and hold lands for railroad purposes, by purchase, gift, or by con- 
demnation proceedings, in the exercise of eminent domain. Third. 
Over the road so constructed, it was endowed with the franchise 
of acting as a common carrier of persons and property, and to de- 
mand and reeeive toll and fare therefor. The franchise to be a cor- 
poration is its life. It is inséparable from it. When it surrenders 
it, or is deprived of it, it parts with its existence. But with regard 
to the other franchises mentioned, thèse are not inséparable from its 
existence. They constitute its property. They are distinct from the 
franchise to be a corporation. They may be mortgaged without it, 
and may pass to a purchaser by sale ; may be levied upon and sold 
under exécution. Railroad Ce. v. Berry, 112 U. S. 610, 5 Sup. Ct. 
299, 28 L. Ed. 831. Under the laws of North Carolina a corpora- 
tion can sell and transfer its franchises. Code N. C. §§ 671, 673, 
675. And the franchise, so far as it relates to the receiving of fare or 
tolls, may be sold under exécution, with or without the other prop- 
erty of the corporation. Code N. C. §§ 671, 672. Pursuing the 
power conferred upon it by its charter, the Western North Carolina 
Railroad executed a mortgage of its property and franchises to the 
Central Trust Company of New York, on ist day of September, 
1884, to secure an amount of bonds not exceeding $12,500 for each 
mile of said road. This mortgage having been executed, the légal 
title, under the opération of law in North Carolina, passed to the 



960 115 FEDERAL REPORTER. 

Central Trust Company qî New York, leaving in the Western North 
Carolina Railroad Company the equity of rédemption only. Hemp- 
hîll V. Ross, 66 N. C. 477; Ellis v. Hussey, Id. soi ; Isler v. Koonce, 
8i N. C. 378; Williams v. Teachey, 85 N. C. 402, 405; Parker v. 
Beasley, itè N. C. 1, 21 S. E. 955, 33 L,. R. A. 231. The mortgagee, 
being the légal owner of the land mortgaged, is the person to whom 
notice must be given by the sheriff of a levy and sale of such land 
for unpaid taxes. Whitehurst v. Gaskill, 69 N. C. 449, 12 Am. Rep. 
655, cited and approved in Re Macay, 84 N. C. 63; Hill v. Nicholson, 
92 N. C. 24. On the 2d day of September, 1884, the Western North 
Carolina Railroad Company executed to the same Central Trust 
CompaiJy" of New York ; its second mortgage, being the mortgage 
of this equity of rédemption, to secure two bonds, one in the sum 
of $3,090,000, and the other in the sum of $1,020,000. Default hav- 
ing been made on the bonds secured by this second mortgage, the 
Central Trust Company of New York, the mortgagee, filed its bill of 
foreclosure of this second mortgage, in the circuit court of the United 
States for the Western district of North Carolina, on 20th April, 1894, 
to which bill the Western North Carolina Railroad Company and its 
lessee were made parties défendant. Answers were duly filed and, 
the cause being at issue, proceedings were had thereunder, whereby 
a decree for the foreclosure of said mortgage was made, and an 
order for the sale of the interests mentioned in said mortgage, and 
that by said sale ail right and equity of rédemption in the Western 
North Carolina Railroad Company, and ail persons claiming by, 
through, or under it would be forever barred and foreclosed. It 
goes without saying that the right to exécute a mortgage carried 
with it the right of the mortgagee to obtain foreclosure of such mort- 
gage. New Orléans, S. F. & L. R. Co. v. Delaware, 114 U. S. 501, 
5 Sup. Ct. 1009, 29 L. Ed. 244. After due advertisement, this sale 
was liad under the order of that court. The Southern Railway Com- 
pany became the purchaser. Upon report of sale, it was confirmed 
on 22d August, 1894. The order of confirmation is in thèse words, 
after reciting that the spécial master exécute his conveyance to the 
purchaser: 

"Upon the dellvery of said conveyance by the spécial master, the Southern 
Eailway Company shall fuUy possess and be Inrested wlth ail of the estate, 
right, tltle, and Interest In, to, and of such railroad, equipment, property, 
and franchises so sold under the decree of t^iis court as the absolute owner 
thereof, to hâve and to hold the same to It. and its successors and assigna, 
forever." 

This conveyance was duly executed and recorded. The purchaser 
was put into possession. To ail thèse proceedings the Central Trust 
Company, holder of the first mortgage, was a party, moving for and 
assenting to ail the decrees therein, recognizing the Southern Railway 
Company as the owner of the equity of rédemption, and as the party 
liable for the payment of the bonds fîrst issued under the first mort- 
gage. It thus appears that the Western North Carolina Railroad 
Company, originally the owner of this property, with authority to 
alien, sell, or mortgage the same, then the mortgagor, then the owner 
of the equity of rédemption, its only means of procuring release of 
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the mortgag-e, then the mortgagor of this equity of rédemption, by a 
decree of a court of compétent jurisdiction, in a suit to which it was a 
party, appearing and answerittg, was forever debarred and foreclosed 
of ail right, title, interest, and estate at law thereih, and of ail right 
and equity therein, including this equity of rédemption. This being 
so, it did not hâve, on 2ist February, 1898 (the day on which the 
judgment upon which the exécution complained of in this case was 
rendered), any interest, rightj estate, or property in the road levied 
upon or in its equipment, rollmg stock, franchises, or property of any 
description. Ail of thèse had become and were vested in the South- 
ern Railway Company, the purchaser, under the decree of the cir- 
cuit court of the United States for the Western district of North Caro- 
lina. The sheriflf, under his precept, had no right to levy upon and 
advertise the same for sale. A purchaser at a sale under exécution 
takes only the right of the debtor at the time the judgment was en- 
tered. A judgment at law does not overreach a prior equity of a 
third person acquired bona fîde for valuable considération. George- 
town V. Smith, 4 Cranch, C. C. 91, Fed. Cas. No. 5,347. The su- 
prême court of the United States, in Simmons v. Railroad Co., 159 
U. S. 288, 289, 16 Sup. Ct. 5, 40 L. Ed. 150, quoted with approval 
Lansing v. Goelet, 9 Cow. 346, to the efïect that a judicial sale of 
the estate under the decree of the court, if the court has the power 
to make a decree, whether it be in the form of a decree of sale pre- 
ceded by a formai decree of foreclosure, or in the form of a decree of 
sale without a formai decree of foreclosure, efïectually bars the right 
of the mortgagor to redeem, and the purchaser will hold it under the 
title he acquires to it by virtue of the sale and conveyance he receives 
from the master, free ând discharged from the equity of rédemption. 
They also quote with approval 3 Pom. Eq. Jur. § 1228, as follows : 

"The sale, under a valid decree, immedlately cuts off, bars, and forecloses 
the rights of the mortgagor and of ail subséquent grantees, owners, incum- 
brancers, and other persons interested, who were made parties défendant, 
and of ail grantees, owners and incumbrancers subséquent to the flllng of 
a notice of Us pendens, although not made défendants." 

The case of Jefïrey v. Moran, loi U. S. 286, 25 L. Ed. 785, resem- 
bles very much the case at bar. A railroad company of Ohio was sold 
under foreclosure proceedings 3d June, 1863, and was purchased by 
Moran. It was reorganized on iith March, 1864; and on I2th 
March, 1864, Moran conveyed the whole railroad property to the new 
company, taking bonds and a mortgage for the purchase money. 
The bonds not having been paid, Moran filed his bill for foreclosure 
30th April, 1869. On 6th October, 1869, sale was ordered, Moran 
purchased at the sale, and it was confirmed on 2d December, 1869. 
On 22d June, 1866, one Zentmeyer was killed on the railroad. His 
administrator sued the road, and got judgment 28th February, 1871, 
a year and some months after the sale of the road. The administrator 
intervened, and claimed part of the proceeds of sale. The mortgage 
to Moran had been executed subject to an act of iith April, 1861, as 
follows : 

"The lien of mortgages and deeds of trust authorized by this act, shall 
be spbject to the lien of judgments recovered against sald corporation after 
115 F.— 61 ; 
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lis fèorgafctlÉàtldn, fèr labbr therftââer pwformed for It of for naaterials or 
SMSipIlesitliertlafter furnlslied toilt*;,!??, for damages for losses or injtiries 
tb^reaf<;e!Ç pnflfreâ or sustalned by misconduct of ita agents or in any actioa 
fouRdefl on Ità çontracts or llabilitlei as a èommôn carrier, théreafter made 
or Môum^*' '58 Qhlo XawB, p. 72: 

On this staté pf facts, the coiij:*t says : 

"When tbls Judgnjent was wjMjépéid, tbere was no real estate of any kind 
in Cl|»ton connty belonging to the raliroad cpmpany. The road, with ail 
Its aj^uïtenânèés, tad beén sold to Moran'under a dècree npoh tlie mortgage 
anS siàle, con^iiêd more than a yeàt before that tlme. Thereafter the rela- 
tion of Ûie prttpèrty to the company was.in ail respects as if the company 
had never «wned It. A lien by judgmept, therefore, was impossible." 

The act ôiE the sheriff in levying on this property, clearly, was illé- 
gal. And inasmuch as under the law of North Carolina it would hâve 
beén hisduty tô hâve put the purchaser into immédiate possession, 
and intô the enjtvyment aiid Uëe of ail the franchisés of the eompany, 
and so Work irrèjparable iiïjufy to the Southern Railway, the owner 
ih'pdSsessiôn; the court, havitig right and aùthority to do so, was 
bbUrid'to issue its v«-it of injunctiôn. Marshall v. Holmes, 141 U. S. 
596, lia Sup. Ct. 62j 35 L. Ed. 870; Barrow v. Hunton, 99 U. S. 80, 
25 L. Ed. 40;?. ' 

It is insisted upoii in argument that the Southern Railway Company, 
being a torpôration of the staté of Virginia, cannot hold railroad 
property iii' North Carolina. This question cànnot arise in this dis- 
cussion. Whatever may be thé law in this regard, the title of the 
Sdutherri Railway cannot be disputed by the Western North Carolina 
Railroad Company, or any person claiming by, through, or under it. 
The'decrèe bf thé circuit court of the United States for the Western 
district pf North Carolina, confirming the sale in a cause to which 
the Westerïi! North Carolina Railroad Company was a party, estops 
it. The purchase money was paid, and was applied to the debts of 
this railroad. It would be monstrbus to afïirm that, in despite of this, 
the railroa^ :^if0perty and its franchises still remained in the Western 
North Carolina Railrpad Company, subject to its débts, to its obliga- 
tions incurred after the sale. If the Southern Railway Company holds 
this property contt-ary to the will of the sovereign power of the state, 
it is for the state to interfère. Nb private individual can usurp its 
prérogative. Bank v. Matthewg, 98 U. S. 628, 25 L. Ed^ 188 ; Lea- 
zurè V. Hilleyas, 7 Serg. & R. 3^3. 

The ohly fémaining question is, can the circuit cburt of the United 
States interfère . with this state ofRcer, or is it precluded by the pro- 
visions of sectibn 720 Of the Revised Statutes of the United States ? 
It Wîll be obsèfvéd that no question is made upon the validity of the 
jtidgmentS of James, administratrix, and of Howard, administratrix, 
iii the state court. We do not sit to review thèse judgments, nor 
hâve we the right to do so. The case made shows that Julian, the 
sheriff, is attempting to se'll, for the satisfaction of judgments against 
the Western North Carolina Railroad Company, property in which 
that company has no interest ' br estate whatsoever. He has been 
enjoined, not from or because of the use of process, but because of 
the abuse of process. When he seeks to subject the property of the 
Southern Railway Company, by levying upon it under a judgment 
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to which it was not a party, for the payment of the Judgment against 
the Western North Carolina Railroad Company, he goes outside of 
his officiai duty, and becomes a bald trespasser. The suprême court 
of North Carolina has held in a current of cases, such as Logan v,. 
Railroad Ce, il6 N. C. 940, 21 S. E. 959, that the lessor of a rail- 
road cannot devest himself of the public duties cast upon him by 
his charter by transferring them to another, without the express 
sanction of the state; that, so, a lessor is liable for any injury or 
trespass committed by his lessee, and his property may be levied 
upon for damages. This must proceed upon the idea that the prop- 
erty is still the property of the lessor, and so hable for his obliga- 
tions. But it cannot be held that the property of the lessee can 
be levied upon and sold under a judgment against the lessor, to which 
the lessee was not a party. Such a proceeding would be abhorrent 
to ail law. 

It is said, also, that under the statute law of North Carolina judg- 
ments for torts committed by a mortgagor take precedence of the 
lien of any mortgage executed by the mortgagor upon his property. 
Code, § 1255. This, doubtless, is.so as to any property held by the 
mortgagor at the time the tort was committed. But can it be said 
that the commission of a tort and judgment had thereon shall hâve 
such rétroactive opération as to spring and create a lien upon prop- 
erty which, by operati.on of law, had passed out of the possession, 
ownership, and control of the mortgagor, long before the tort was 
committed? Surely not. Jeffrey v. Moran, ici U. S. 286, 25 L. Ed. 
785, quoted supra. Under authority of the législature the Western 
North Carolina Railroad Company mortgaged its property and fran- 
chises to the Central Trust Company of New York. Thèse inort- 
gages included the whole estate of the mortgagor, the fee under the 
first mortgage, subject to the equity of rédemption, and the equity of 
rédemption itself under the second mortgage. Until this equity of 
rédemption was exercised, the fee remained in the first mortgagee. 
This equity of rédemption was foreclosed, and the Western North 
Carolina Railroad Company lost it; was forever debarred from 
setting it up and exercising it. Ail of thèse proceedings were légal, — 
sanctioned by the action of the législature. The Southern Railway 
Company purchased this equity of rédemption and the franchises sold, 
and thenceforward, going into possession, claimed to be thé owner 
thereof. Its rights were derived from proceedings inaugurated by 
creditors, establishing their rights under the mortgage, making thèse 
defeasible rights absolute. It does not claim under, but against, the 
Western North Carolina Railroad Company. It conducts its road in 
no sensé as the agent of this railroad company. There is no privity 
between it and this railroad company which can make its property 
liable for the obligations of, or subject to levy under a judgment 
against, the Western North Carolina Railroad Company. 

The decree of the circuit court is affirmed. 
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PHEÏÎIS: INS. CO. OF BROOKLYN; N. Y., v. GtTARANTEB COMPANY 
OF NORTH AMERIC3A, 

(Circuit Court of Appeàls, Elghth Circuit April 21, 1902.) 

No. 1,602. 

1. ÏSDMUTSati IHBUBAHOB — UONSTEUCTION OV CONTRACT — WaKRANTIES IN 
APPÙCAiTtolï, 

Au application to a surety company for a bond to secure the faithful 
performance of his dutles Jjy the cashier of the applicant, a corporation, 
contalnéd the foUowlng questiofl and answer: "Will he rèceive remit- 
tances frons cistomers on opeu accounts? If so, how often wili you 
render custoiïiërs a statetaent. of balances due by them, and by whom 
will this be. doneî This :@hpuld be; dojje; by eome other person than the 
applicant, and is Important as à means of verifying balances appearing 
on the lèdgër." Answer: ' "Yes. Monthiy by bookkeeper." lEeld), that 
BUch answer was not a warranty that such monthiy statements should 
be delivéred to the custoiners, ior deposlted In the mail, by the book- 
keeper personally, but that It /was cpmplied "^ti^ where such statements 
were made out by the bookkeeper, and deposited by him, in sealed en- 
velopesi In the réceptacle used for outgolng mail, according to the cus- 
tomary ptaetice of the Corpoiratlbn's business. 
*, Same. 

Such application also contained the foliowlng question and answer: 
"It is suggested: (1) That ;all tooneys and ehecks recelved be deposited 
Intact In bank, and ail disbiraements be made either by check or from 
a petty.càsh fund drâwil from the bank as required; and (2) that ail 
cheets técelYéd be Indorséfl *For deposit,' to prevent any loss or con- 
version- Towhat estent "Will thèse practices be followedî" Answer: 
"Fully." 'BeJ4, that the eteployep epmplied wlth such warranty by adopt- 
Ing a regulRtion requlring ail çliecks to be deposited, indorsed as therein 
Speçiâed» and by exercisîn^ reàsonable supervision over its cashier to 
éèe that the practice was pursued; that the ansWer to such question 
could n6t bè constrUed asan absolute warranty by the employer that 
Its cashier would deposit aJIi ehecks, properly indorsed, and to relieve the 
surety frop» liabillty for thiç f^l^ure to make such deposits, contrary to 
the employ.er>'s. régulations, and wlthout its knowledge, where it exer- 
cised reasohable diligeUce In the premises, which would render the con- 
tract nugatory âs one for lâdemnity. 

Sanborn, Circuit Judge, dissentlng. 

; In Error to the Circuit Çqtirt.of the Ûnîted States for the District 
of Nebfaska. , ■ c'-rys:'/ '^! 

Hi C. Brotne'(A. H. Burnett, on the brief), for plaintiff in error. 
^ ■ Warren Switzler (L. C. Cooper ând Clèncy St. Clair, on the brief), 
for défendant in error. 

Before CÀIvtlWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Jtid'gel' The Phénix InStH^ânce Company of 
'Bfôoklyn, N. Y.^ the plaintiff iii :errôr,hereafter callèd the "plaintiff," 
is â fire insurance company incorporated under the laws of the state 
of New York and carries on its business in other states of the Union, 
including the state of Nebraska, having its state agency for that state 
in the city of Omaha. The Guarantee Company of North America, 
the défendant in error, hereafter called the "défendant," is a surety 
company incorporated under the laws of the dominion of Canada, 
and has an agency and carries on its business in the state of Nebraska. 
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The plaintiff employed Fred S. Kelly as its cashier at its state agency 
in Omaha, and required him to give security for the honest and faith- 
ful performance of his duties as such. Upon application therefor, the 
défendant, on the 27th day of May, 1895, became the surety of Kelly 
in the sum of $S,ooo for one year, for which it received a premium 
of $50, and issued a policy, termed in the instrument a "bond," in the 
usual form of such instruments, which was renewed and extended from 
year to year upon the payment of the like premium. While the policy 
was in force, Kelly embezzled and converted to his own use moneys 
of the plaintiff amounting approximately to $5,000. The défendant 
refused to pay this loss, and thereupon the plaintifï brought this suit. 
There was a trial to a jury, and a gênerai verdict for the plaintifï. 
The jury also made spécial fïndings in answer to 25 interrogatories 
propounded by the court. On motion the court set aside the gênerai 
verdict for the plaintifï and rendered judgment for the défendant on 
the spécial findings, which are as foUows: 

"The jury are instructed to answer the foUowing questions: First Dld 
plaintiff, at the tlme of making the application to défendant for the Insurance 
bond, know that sald Fred S. Kelly had speculated, or gambled, or engaged 
lu other disreputable and unlawful pursults, or that he had been Irregular 
in his habits or associations, or In his attention to his duty? Answer. No. 
Second. Did plaintiff, at the time of making application for the last renewal 
of said bond, know the facts stated In the foregoing question? Answer. No. 
Thlrd. Dld the plalntifC make out and render to its sereral agents or cus- 
tomers monthly statements? Answer. Yes. Fourth. Were such monthly 
statements made out and rendered by the bookkeeper of the plaintiff, or 
were they, after belng made out, Intrusted to the care of sald Fred S. Kelly, 
and dld he wlthhold any of them from such customers? Answer. TUey were 
made out by bookkeeper, and deposited in mailing basket, as customary. 
Flfth. Were the books of said Fred S. Kelly balanced and verified, and a 
monthly trial balance regularly rendered? Answer. Tes. Slxtb. Were the 
books of aceount of the sald Fred S. Kelly examlned and audlted by the 
bookkeeper monthly, and by the auditor of the plaintiff semiannually, and 
ail money, securities. Touchers, and property on hand examlned and verifled, 
and a ialance sheet prepared, and the correetness of same certifled to? 
Answer. ïes. Seventli. At each periodieal examination was the plaintiff's 
pass book balanced by the bank, and verifled with the bank ledger, and com- 
pared with plaintiff's cash book by the party examining? Answer. Tes. 
Bighth. Did plaintiff, by its régulations, requlre that ail checks drawn should 
be signed by Its agent, H. B. Coryell. and countersigned by Fred S. Kelly? 
Answer. Tes. Nlnth. Did said Fred S. Kelly sign checks of plaintiff withont 
same belng also signed by said Coryell? Answer. No. Tenth. If your 
answer to the last question Is 'Yes,' then answer when plaintiff flrst knew 
of such faet, — whether before or after sald Kelly left the employ of plaintiff? 

Answer. . Eleventh. Did the sald Fred S. Kelly receive any checks 

belonglng to the plaintiff which he did not deposit to the aceount of plaintiff 
In the bank, but which he indorsed, and received the money thereon? 
Answer. Tes. Twelfth. If you answer the last question 'ïes,' then answer, 
Did the plaintiff know of his so doing before be quit the employ of plaintiff? 
Answer. Yes. Thirteenth. If you answer the last question above Tes,' then 
give the date, as near as possible, when the plaintiff first knew such fact. 
Answer. On or about the day of Kelly's discharge." 

We agrée with the trial court that thèse spécial fïndings cover ail 
the issues embraced in the pleadings, and raise the questions în con- 
troversy in the case. Among the questions propounded by the de- 
fendant to the plaintifï, and made part of the application for the policy, 
was this : 
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"(9) wni he recelve . remlttances from customerg on open accounts? If 
soi how ôften ^111 you fënder customers a statement of balances due by 
thèiBa, anâ tty whom wlll thls be done? , Thls should be done by sorne other 
person tban the applicaat,; and ts Important as a means of verifying balances 
appearipg ui)on the ledger." 

To this question the plaintifï answered: "Yes. Monthly by book- 
kèeper."\';i.;!- 

Question ly propounded by the défendant to the plaintifï reads as 
foUows: 

"(17) It W snggested: Ô) Thàt ail ïtioneys and checks recelved be de- 
poslted totact In bank, and ail dlsbnrsements be made elther by check or 
frow a petty cash fnnd drawn from bank as requlred; and (2) that ail 
checks recel|?ed be îndorsed, 'For Deposlt,' to preyent loss or conversion. To 
■what exteiit ■will thèse practlces be foUowedî" 

The answer to this question was, "Fully." 

.The action of the trial court in setting aside the gênerai verdict 
for the plaintifï and rendering jqdgment for the défendant on the spé- 
cial fîndings was based on the plaintifï's answers to thèse two ques- 
tions, and, in order that the grourids of'its judgment— which are the 
same upon which it is sought to be upheld — may be clearly under- 
stood, we hère insert ail the court said on the subject : 

"The spécial flnding of f^cts that the monthly statements guarantled to 
be rendered by the bookkeeper of plaintlffi to the sererai agents or customers 
of plaintlffi is that such monthly statements were rendered by the bookkeeper 
mifking the sàmç' ont and deposlting them In the mailing basket. This I 
do not think was & compllançe with the guaranty upon the part of plaintlffi. 
They should hâve been either dellvered to the customers or deposited in the 
United States iflail. The jury further flnd the fact to be that sàld Kelly 
received checks belonging to the plaintlffi vrhich he dld not deposlt to the 
account of plalnîtlff In the bank, but which he Indorsed, and recelved the 
jçDoney thereon. It seems to me that, if this provision In the poUcy is a 
guaranty, it was a guaranty upon the part of the plalntifit that the deposit 
of such checks wonld be made by Kelly. Àt the trial I was disposed te 
tblnk that ail that plaintlffi was requlred to do was to adopt a régulation 
requlrlng this to be done on the part of Kelly, and that. If he vlolated the 
j-egulatlon in iMa respect without the knowle4ge of the plaintlffi, that de- 
jf^ndant would oe Uable therefor. I hâve, however, upon more mature con- 
sli^^ration, reached the opposite conclusion.; It is further found by the jury 
that said Kelly deposited checks belonging to plaintlffi without having the 
same indorsed "ifor Deposlt.' If we are rlght in saylng that this provision 
ilj the application was a guaranty upon th© part of plaintlffi, then the guar- 
anty was vlolated." 

We think the trial court misconstrùed the warranty contained in 
ttiç answers-io questions g and 17 of the application. By its answer 
to question g the plaintifï agreed that it would render its customers 
a statement pi the balance due by them, and that this should be done, 
nOt by its câshier, but by its bookkeeper. This warranty was satis- 
fied by requirihg its bookkeeper to make out the statements, and 
place them, when made out, in sealed envelopes in the réceptacle used 
for outgoing mail. It did not bind itself nor agrée that its book- 
keeper should personaljy deposit thèse statements in the post ofEce. 
The jury found that the statements were made oui by the bookkeeper, 
and that, when made, they were placed in the tnailing basket, ac- 
çording to the custornary practice. It would be à most unreason- 
able construction of this warranty tbhold that it required the plaintifï 
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to exclude its cashiêt from ail possible access to its mail, and to that 
end conduct its business and correspondence in a différent mode from 
that pursued by ail persons and corporations engaged in like business 
pursuits. By its answer to question 17 the plaintiff did not agrée 
that it would employ a person to watch its cashier, and see that he 
deposited ail the money and checks received by him in bank in the 
form in which he had received the same, and that he would make 
ail disbursements by check, and that ail checks should be indorsed 
"For Deposit." If it had undertaken to do this, it would not hâve 
needed a bond of indemnity. It was asked to what extent the prac- 
tice would be followed, and it answered, "Fully." The natural and 
plain meaning of this answer was that it would adopt that method 
of transacting its business, and exercise a reasonable supervision over 
its cashier to see that the practice was pursued. We cannot give the 
warranty any greater scope than this without leading to an absurdity. 
In the eleventh, twelfth, thirteenth, fourteenth, and sixteenth spécial 
findings the jury found that, while the cashier did receive certain 
checks belonging to the plaintifï, which he did not deposit to the 
plaintiflf's account in bank, and while he did not indorse ail checks 
"For Deposit," yet that his conduct in this respect was contrary to 
régulations made by the plaintiff, and that the fact of his violation 
of duty was not known to the plaintiff until his discharge. The jury 
further found in the sixth finding that the accounts of Kelly were 
examined and audited by tlie bookkeeper monthly, and by the plain- 
tiff's auditor semiannually, and that in such examinations the balance 
sheet was certified to as correct by the examining offîcer. They fur- 
ther found that the cashier succeeded in keeping his accounts in such 
a manner that the acts of dishonesty of which he was guilty were 
not discovered when his accounts were audited and examined. In 
effect, the contention of the défendant is that the plaintiff warranted 
that its cashier, Kelly, would indorse ail checks "For Deposit," and 
deposit the proceeds in bank to the crédit of the plaintiff, and pay 
the same over to its proper agent ; and that the plaintiff took upon 
itself the burden of seeing that this was donc, and that, if Kelly was 
guilty of a breach of his duty in this regard, although the fact was 
unknown to the plaintiff, and could not be discovered by it with rea- 
sonable diligence, it nevertheless constituted a breach of the plaintiff's 
warranty, and imposed no liability on the défendant to pay the rè- 
sulting loss. Such a construction of the contract would devest it of 
ail semblance to a contract of indemnity against Kelly's malfeasance 
or misfeasance. If the indemnity company cannot be held liable in 
this case, it never cart be held liable in any case. In short, if we give 
the alleged warranties the scope which the défendant claims should 
be given to them, no bond of indemnity would ever be taken out by 
an employer, because he would assume the full burden o"f watching 
his employé, and relieve the indemnity company of ail responsibility. 
The spécial findings of the jury show that plaintiff was entitled 
to recover in the action, and the judgment of the circuit court for the 
défendant is reversed, and the cause remanded, with instructions to 
that court to render judgment on the gênerai verdict in favor of the 
plaintiff for $4,836 and interest computed to the day of the rendition 
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of sai^ verdict, amounting to $6035.69, as agreed upon by tlie parties, 
and such intere,5t qi^ said verdict after that date as may be allowed 
by ttte laws of Neferaska, and for costs. 

SAjSIBORN, Circuit Judge (dissenting). I agrée with the district 
judge ,who triéjd this case bçlow, and I think the judgment he rendered 
should be afïirmed. It is neither a fulfiUmept nor a lawful excuse 
for a failure to fulfiU à.covenant to pay a debt, to perform an act, 
or to cause; the performance of an act by a third party that the cove- 
nantor made a rule for the payment of the deb^t, or for the perform- 
ance 6f the, act, and carefully inspected, but was ignorant of, the failure 
to malîe the payment or the failure to do the deed while the debt 
was not: p^id and the covenanted act was not pearformed. It is true, 
as the œajority remark, that the requirement of such a covenant is 
not that the promisor shall pay a -watchman or a spy to see whether 
or not the payment is made or the covenanted deed is done. The 
requirement of the covenant is more. It is that the promisor shall 
make the payment, or cause the third party to perform the cove- 
nanted açct. And a careful inspectjo;i by the covenantor of the acts 
of thejthird person, and the adoption of a rule that such person shall 
do a promised act, that he shall make a covenanted indorsement of 
checks with the words "For Deposit," and ignorance of his failure 
whiïé he jçttterly fails to make the indorsement are no more a f ulfill- 
ment, Or à lawful excuse for the failure to fulfill, a covenant that he 
shall do the act, than a careful inspection of the failure to make a 
promised payment of a debt, the adoption of a rule that it shall be 
paid, i^nd ignorance that it is not paid while no part of it is in fact 
paid are a fulfillment, or a lawful excuse for a failure to fulfill, a cove- 
nant to pay a debt. The very purpose of a covenant is to relieve 
the covenantee of ail inquiry relative to the matters covenanted, and 
to impose upon the covenantor the absolute obligation to make them 
as he guaranties that they shall be; and nothing short of that is a 
fulfillment of his warranty. The application and bond in this case 
are to be read together, and they constitute but a single contract. 
By this contract the plaintiff covenanted with the défendant that dur- 
ing the.term of the bond its employé Kelly, who was under its control, 
and subject to its orders, should "fully" practice indorsing the checks 
he received with the words "For Deposit" for the purpose of pre- 
venting the loss or conversion by him of the funds those checks rep- 
resented ; and the défendant, as the surety of Kelly on his bond, 
covenanted that ît would insure the plaintiff against loss by his dis- 
honest or fraudulent acts., In this state of the case the performance 
of the covenant of the plaintif! was a condition précèdent to the lia- 
bUity of |he défendant,: the surety on the bond, The plaintifï re- 
ceived the -bond, and Icnew that the défendant stood in the relation 
of a surety. By the application whiçhit tendered to iiiduce the plain- 
tifï to become the surety it agreed in s6 many words that the in- 
dorsement, of the words "!For Deposit" by its cashier, Kelly, on the 
checks he received, should be a condition of the defendant's liability 
as ■ surety. And the gênerai rule is that if a condition known to the 
obligée, upon which a surety agrées to be bound, is not complied 
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■with, the surety is discbarged. 2 Brandt, Sur. § 403 ; Jones v. Keer, 
30 Ga. 93, 95 ; Cunningham v. Wrenn, 23 111. 64, 65 ; Lynch v. Cole- 
gate, 2 Har. & J. 34, 37; HoU v. Hadley, 4 Nev. & M. 515, 520; 
Bonser v. Cox, 4 Beav. 379, 384; U. S. v. Hillegas, 3 Wash. C. C. 
70, 76, Fed. Cas. No. 15,366; Whitcher v. Hall, 5 Barn. & C. 269; 
Combe V. Woolf, 8 Bing. 156, 161. 

Again, the contract of thèse parties consisted of mutual covenants, 
— a covenant by the plaintiff that its cashier, Kelly, should invariably 
indorse its checks with the words "For Deposit," and a covenant by 
the défendant that it would pay the losses resulting from the fraudu- 
lent and dishonest acts of Kelly if he failed to do so. The plaintiff 
failed to fulfill any part of its covenant. It failed in toto. Kelly 
received and used many of his employer's checks, but he never in- 
dorsed one of them with the words "For Deposit" during the entire 
term of the bond. As the plaintiff has committed a complète breach 
of its covenant, it cannot enforce the fulfillment of the covenant of 
the défendant. He who commits the iirst substantial breach of a cov- 
enant cannot maintain an action against the other contracting party 
for a subséquent failure to perform it. Rice v. Deposit Co., 103 Fed. 
427, 432, 433, 43 C. C. A. 270, 276; Impérial Fire Ins. Co. v. Coos 
Co., 151 U. S. 463, 467, 14 Sup. Ct. 379, 38 L. Ed. 231 ; Guarantee 
Co. of North America v. Mechanics' Sav. Bank & Trust Co. (decided 

by the suprême court Jân. 6, 1902) 22 Sup. Ct. 124, 46 L. Ed. ; 

Hubbard v. Association, 100 Fed. 719, 40 C. C. A. 665 ; Seal v. In- 
surance Co., 59. Neb. 253, 80 N. W. 807 ; Brady v. Association, 60 
Fed. 727, 9 C. C. A. 252. The case of Rice v. Fidelity Deposit Co., 
103 Fed. 427, 432, 433, 43 C. C. A. 270, 276, which was decided by 
this court on July 16, 1900, was, in my opinion, identical in every 
essential particular with the case in hand, and the law applicable to the 
facts of thèse cases has not changed since that case was decided. In 
that case the covenant contained in the answer of the employer in 
the application for the bond was that the checks should be counter- 
signed by the bookkeeper, and the bookkeeper did not countersign 
them. We held that the employer could not 'recover, and, among 
other things, we said : 

"The légal efifect of thèse contracts was to create the relation of principal 
and surety between Perry and the fldellty company. The plalntiffs were 
necessarlly aware of this relation. They agreed, in so many words, bv the 
Instrument of August 3Ô, 1895, that the countersignature of thoir book- 
keeper on the checks of Perry against thelr account should be a condition 
of the liàbllity of this surety; and the gênerai rule Is that if a condition, 
known to the obligée, upon which a surety agrées to be bound, is not com- 
plied with, the surety is discharged. 2 Brandt, Sur. ? 403; Jones v. Keer, 
30 Ga. 93, 95; Cunningham v. Wrenn, 23 111. 64, 65; Lynch v. Colegate, 2 
Har. & J. 34, 37; Holl v. Hadley. 4 Nev. & M. 515, 520; Bonser v. Cox, 4 
Beav. 379, 384; U. S. v. Hillegas, 3 Wash. C. C. 70, 76, Fed. Cas. No. 15.366; 
Whitcher v. Hall, 5 Barn. & 0. 269; Combe v. Woolf, 8 Bing. 156, 161. 
Again, the bond and the instrument of August 30, 1895, must be read, eon- 
strued, and enforced together. The contract of thèse parties consista of ail 
the stipulations and agreements in both instruments. Both instruments are 
parts of a single contract. When they are so read, the agreement of thèse 
parties is found to contain mutual covenants, — a covenant of the employer» 
that they will invariably require the countersignature of thetr bookkeeper, 
Gribble, on ail checks of PeiTy against their account, and a covenant of the 
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flflelity cpmpany. jt^at -It jrill pay the lossps resulting from the dishonest 
ànd fraudulent aets of Perry. Now, tie i^laintlffs hâve entlrely failed to 
këép tbeir cOvenànt. rGbnsequently they -eannot enforce tûe, fulflllment of 
;the coVenamt o£ the ffldelity company,, M& 'who commlts thé flrst substantial 
,Ureajih,i<jf ;ft Gontr^Gt eannot maintalp a^ action agalnst the other coutracting 
pajSy for, a subséquent failure to pérform. Cattle Co. v. Martindale, 63 Fed. 
84, 89. 11 0. O: A. 38, 38, 27 U. S. Aïtp. 277, 284, 285; Norrlngtoia v. Wright, 
115 U. S. 188, 204, 205, 6 Sup. Ot. 12* 29 I/. Ed. 366; Filley v. Pope, 115 
U. S. 218, 6 Snp. et. 19. 28 L. Ed. 372î. RoUing Mill Oo. y. Rhodes, 121 U. 
S. 256, 261, 264, 7 Sup. Ot. 882, 30 L, Ed. 920; Beck & Pauli Lithographing 
Oo. V. Colorado MlUing & Blevfit<;>r Co., 8 C. C. A. 248, 52 Fed. 70O, 10 
U, S. App, 465, 470; Klhg PhlUp Mills v. Slater, 12 R. I. 82, 34 Am. 
Rép. eoS; gmith V. Lewis, 40 Ind. 08; Hoare v. Rennle, 5 Hurl. & N. 
19i;Pope(?«i^. Porter, 102 N.' Y. 366,1371, 7:1N. E. 304; Dwlnel v. Howard, 30 
Me.,258; Bobson T. Bohni[27 Minn. 33lj, 344, 7 N. W. 357; Beybold v. Voor- 
hees» 30 Pa. 116, 121; Stephenson v. Cady, ll7 Mass. 6, 9; Braneh v. Palmer, 
65 Ga. 2l0; Flétcher V. dolp, 23 Vt 114, 119." 

Thèse remarks are applicable to>,and should contrpl the décision of, 
this case, 

It is îurther submitted that,, if thèse views are errotteous, and if the 
mère adoption of a rule that oneshall do an act,, and ignorance 
whether it iç cpmplied. with or not, cqnstitute eithér the fulfiUment, 
or a légal excuse for the failure tpfûlfiH, a guaranty that he will per- 
,form it, then, by the same mark^ the adoption of a nile by the dé- 
fendant that the plaintiff's loss from; the fraudulenj: or dishonest acts 
of the cashier shall be paid without the payment bf it niust consti- 
tute either a payment of that loss or à légal excuse for a failure to pay 
it, and the Judgment ought not to require the défendant to do more 
than to aclopt such a rule. It ought not to require it to pay the loss. 
^Tiïîie défendant should hâve the benefit of the rule applied to the 
plaintiff. 



KNIGHT V. WEETtS et aL 

(Olrcult Court df Appeals, Fifth Circuit. May 20, 1902.) 

iSuBKTiES— Contribution— Enforcembnt of; Execution aoainst CoSurett. 
Under Rev. gt. Flifi, §-983, -whlch provides that co-sureties shall be 
bound to eachi other ior a proportiohal contribution, and section 1177, 
whlch provides that any one who has pald money as a surety shall hâve 
the rightto control the Jijdgpient, ^.surety \yho has pald a judgment at 
law aïtér exécution issuèd has the rïght to cause such exécution to be 
levied oii property of |, co-surety^who Is also a judgment défendant. 
, and to enforcé payment of hls proportlonal shàre; and the court cajonot 
arrest the exécution on a. pétition of such co^suiréty isetting up prior 
equities iety.een the parties, wl<lç(l} Itls the sole provision of à court of 
equlty to détermine. 

In Error tothe Circuit Court! of the United States for the Southern 
District of Florida. 

H. L. An(JeriSOn, for plaintiff in error. 
G. C.Martin, for defendâritS in error. 

i Before FARDEE, McCORMIGK, and SHELBY, Circuit Judges. 

• PER CURIAM. The transcript in this case embraces the opinion 
of the judge of the circuit court, as anrtounced on the hearing of the 
motion to stay exécution, as foUows : 
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"On the 9tli day of April. 1900, the Gulf Transportation Company, a cor- 
poration under the laws of the state of Florida, made two certain promissory 
notes in the sum of fifteen hundred (?1,5()0.00) dollars eaeh, anfl delivered 
the same to the Brunswick & Hawklnsville Transportation Company, a cor- 
poration under the laws of the State of Georgia, but before the delivery of 
the same E. J. Knight, E. P. Rose, J. S. AVeeks, Sr., and J. S. Weeks, Jr., 
and L. P, Weeks, doing business as J. S. Weeks & Sons, and G. W. Varn, 
indorsed the sald promissory notes. Afterwards judgment was enterod 
against the above-named persons In the circuit court of the United States 
for the Southern district of the state of Florida, and exécution thereon issued 
In the sum of three thousand flve hundred and thirty and so/^gj ($3,530.50) dol- 
lars, and the sald exécution was levied upon certain lands and property In 
said district belonglng to the défendants Weeks and Varn, and the same 
was advertlsed by the marshal of the said district for sale. Before the day 
of the sald sale so advertlsed, certain of the défendants, — E. P. Rose, J. S. 
Weeks & Sons, and G. W. Varn, — pald to the Brunswick & Hawklnsville 
Transportation Company and Its attorneys the fuU amount of the principal 
and Interest of the sald exécution, and, Instead of havlng tlie sald exécution 
satisfied of record, and returned into the oflice of the clerk of this court, 
procured from the Brunswick & Hawklnsville Transportation Company an 
alleged assignment of sald exécution to one Lazarus B. Varn. After havlng 
procured the alleged assignment of said exécution, the défendants Rose, 
Weeks & Sons, and G. W. Varn procured the marshal of the said district 
to make a levy upon the property belonglng to Robert J. Knight and .J. B. 
Martin as copartners under the flrm name of J. B. Martin & Co. It is ad- 
mitted that the payment and assignment was made for the purpose of hold- 
ing the judgment in force In order to recover from R. J. Knight, the fourth 
snrety, one-quarter part of the judgment recovered, under sections 1177 
and 983 of the Revlsed Statutes of Florida. The petltioner herein does not 
deny that he Is a codefendant and co-surety, and owes his share of the 
judgment, but daims that, as the co-debtors hâve advanced the money and 
pald the same In full, It should be satisfled of record, and he not beld to 
pay his share In this proceeding. 

"Section 983 of the Revlsed Statutes of Florida provides that co-suretles 
shall be bound to each other for a proportlonal contribution, and, if one is 
compelled to pay the debt, he shall hâve his remedy against his co-surety; and 
section 1177, Id., provides that any one who has pald money as a surety shall 
hâve a rlght to control the said judgment. Thèse prlnclples seem to détermine 
the questions presented, and the court cannot conslder in this motion for a 
stay of exécution the matters set up In the pétition, whlch are Irrelevant 
and Immaterial to that issue, although they mlght be urged In a chancery 
suit. This court, as a eommon-law court, has no power to go back of the 
judgment and make Inquiry as to the relations and equities existlng between 
the parties prlor thereto. This is especlally the privilège of a court of equity. 
It will therefore be ordered that upon payment of the petitloner's con- 
tributory portion of the judgment further enforcement of the exécution be 
stayed, otherwise to be enforced to the extent of that amount." 

On a careful examination of the record and on considération of the 
briefs submitted in this court, we find no reason to dissent from the 
views expressed by the trial judge as above given. The judgment of 
the circuit court is therefore affirmed. 
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'; McKNIGHT V. TiMteD STATES. 

; ; (CSrcult Court of Appeals, Slxth Circuit. May C, 1902.) 

No. 1,078. 

i. CmitiitAXi Law — IirsTR0CTtONs— Bukden of Provins Intent. 

A charge In a crlminal case, toi whlch intent was an essentlal In- 
grediefit of the offense, was erroneous, where, after correctly statlng 
that the burden rested upon the government to prove such Intent beyond 
a reàsonable doubt, but that It might be Inferred from the acts of the 
défendant, who Was presumed to hâve intended the natural and prob- 
able conséquences of Us acts, It was further stated that, If the acts 
proven were such as to ralse an Inference of gullty Intent, the burden 
was thrôiwn upon défendant to rebut such inference by évidence suf- 
flclently strong to satlsfy the Jury beyond a reasonable doubt that there 
wfes; no gullty intent; and the error cannot be held harmless where the 
gênerai instruction that the burden of proof rested on the government 
and continued throughout the case, was quallfled by the words, "subject 
to what.will be thereafter sald upon the question of proof of Intent" 

2. BAMB-^CONSTIÏtoTIOKAL RiGHTS OF DEPENDANT— DeMAND FOB PbODUCTIOK 

DP IncRiminatinq Documents. 

To permit a demand to be made on the défendant In a crlminal case, 
In the ptésence of the jury, to produce a paper or document containing 
incflmlnàtlng évidence agàinst hlm, is a violation of the Immunity se- 
cured to hlm by the flfth amendment to the constitution, provldlng that 
no person in any crlminal case shall be compelled to be a vvitness 
agalhst himself, even though no order for the production of the paper 
Is made, and the demand Is made solely because of Its supposed neces- 
slty to authorlze the Introduction of secondary évidence. 
8. BaîIbi— Remarks op Court ob Codnsei,— Référence to Dbpbndant's 

RiGHT TO TESTIFY. ' 

It Is prejudiclal error for the court or counsel to call to the attention 
ot the jury. In a crlminal case, In ariy manner, the rlght of the défendant, 
undèr the statute, to testlfy In hls own behalf ; and such an error ean 
only be cured. If at ail, by a cléaf and emphatic statement by the court 
that the jury are not permltted to attach any importance to the f allure 
of the défendant to testlfy. Such comment Is not rendered harmless by 
the fact that the défendant does afterwards testlfy, slnce It virtually 
compels hlm to do so to avold unf avorawe Inf erences by the jury. 

4, Nationai, Banks^Embbzzlement bt Oppicbr — Instrdcttons. 

Under Sin indictment' charging an oflacer of a national bank wlth em- 
bëzzlement of Its funds by causlng money of the bank to be pald to 
persons kilown by hlm to bé Insolvent, for the purpbsè of bribery, and 
wlth Intent to' defraud the banK,^^sueh payment belng made under the 
guise of a loan, for vi'Hlch such Versons executed their note to the bank, 
— the Insolvéhcy of such persons is an important' considération, going 
to t^ questlop of Intent; and an Ipstructlop whieh. In effect tells the 
jury that the question of their insolyency niay be Ignored, is misleadlng. 

Q. Bame— Eléments dp Oppen^b— Çnqwlbdgb and Coîjsent op Directors. 
An avermènt, in an Indlctmènt charging an offlcer of a national bank 
wlth embezzlement by paylng ©Ut aaoney on a note whieh he knew to 
be worthless, wlth Intent to Injure and defraud the bank, that the 
transaction was without the knowledge or consent of the directors or 
the discount commlttee, need not be specifically proved, where the trans- 
action whieh the évidence tends to fcrove was one to whieh it cannot 
be presumed the directors or commlttee would consent; but In such case. 
If consent is relied on, It must be proved as matter of défense, and by 
évidence showlng that It was glven In good falth and wlth knowledge 
of the facts. 

V 5. See Banks and Banking, vol. 6, Cent Dig. § 973. 
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In Error to the District Court of the United States for the Western 
District of Kentucky. 
See 97 Fed. 208; 113 Fed. 450. 

A. E. Richards and W. C. P. Breckinridge, for plaintiff in error. 

R. D. Hill, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge. This case having been before this court upon 
former writs of error, it is unnecessary to state in détail the facts 
upon which it dépends. McKnight v. U. S., 38 C. C. A. 115, 97 Fed. 
208; Id., 49 C. C. A. 594, III Fed. 735. We shall proceed to no- 
tice some of the assignments of error: 

I. Upon the question of the burden of proof to establish the intent 
of the accused to defraud the bank in doing the acts charged, the 
court, in response to a request of the défendant, gave the charge as 
follows : 

"On motion of the défendant the court Instructs the Jury that Intent Is 
a fact to be proved as any other fact; It Is the state of mind with whleh 
an act is done; it Is the motive from which an act springs; and iu this 
case a fraudulent Intent is the purpose of the défendant to do an act to 
defraud or cheat the bank, and to couvert to his own use the sums of 
money set out in counts Nos. 2 and 39, in which he is charged with em- 
bezzlement with sueh fraudulent intent; and uniess the jury believe that 
it bas been established by the testlmony beyond a reasonable doubt, as a 
fact existing at the time that the act was so done, it is the duty of the 
jury to acquit. The court has given this charge No. 11, aslied for by the 
défendant, and now the court further charges you that the rule of law 
in regard to intent in this case is this: The intent to defraud is to be 
inferred from willfully and linovringly doing that which is wrongful or Il- 
légal, and which, in its necessary conséquences and results, mnat injure 
another. The intent may be presumed from the doing of the wrongful 
or fraudulent or illégal act. But this Inference or presumptlon is not neces- 
sarily conclusive. There may be other évidence which may satisfy the jury 
that there was no such intent, but such inference or presumption throws 
the burden of proof upon the défendant, and the évidence upon hlm in 
rebuttal to do away with that presumption of guilty intent must be suffl- 
ciently strong to satisfy you beyond a reasonable doubt that there was 
no such guilty Intent in such transaction. The presumption is that a per- 
son intends the natural and probable conséquence of acts Intentionally 
done, and that an unlawful act implies an unlawful Intent. The laW pré- 
sumes that every man intends the legitlmate conséquences of his own acts. 
Wrongful acts knowingly or intentionally committed can neither be justi- 
fled nor excused on the ground of innocent intent The intent to Injure 
or defraud is presumed when the unlawful act which resUlts in loss or in- 
jury Is proved to hâve been knowingly committed. It is a well-settled rule, 
which the law applies in both criminal and civil cases, that the intent is 
presumed and inferred from the resuit of the action. If, therefore, you 
believe from the évidence, to the exclusion of a reasonable, doubt, that 
the défendant willfully and knowingly appropriated to his own uses either 
the $2,000 of the bank's Oioney mentioned in one eount of the Indictment, 
or the $3,736.60 of the bank's money mentioned in the other count tîiereof, 
or both of those sums, then from those facts. If proved to your satisfaction, 
you should deduce the presumption that he intended tlaereby to injure 
or defraud the said bank in either or both instances which such character 
of appropriation was made, if at ail, by the défendant. This presumption, 
however, as I hâve said, is not conclusive; still, when It is drawn by you 
from the évidence, It would be sufflcient to support a conclusion that the 
intent of the défendant lu willfully and knowingly appropriating those parts 
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oP'the iÀrSSéà môifêy to hîs owh uœ^ If that wàs done, was to injure or 
defraud the bank, unless this presumptlon is overcome or rebutted by évi- 
dence In behalf of the défendant, or otber évidence in the case. Agnew 
■V. U. S., i65 U. S. 49, 17 Sup. Ct 235, 41 L. Ed. 624" 

To the part of the charge as tO-the, shifting of the burden of proof, 
counsel for the défendant toolc a spécifie exception. This portion of 
the charge is 'as 'Follows : 

"But this Inference or presumptlon Is not necessarlly concluslve. There 
may be otiw^r évidence whleh may satl'éfy the jury that there was no such 
Intent. But i such Inference or presumptlon throws the burden of proof 
upon the défendant, and the evldepce upon blm In rebuttal to do away 
■with that prçsumption of gullty iritent must be sufljiclently strong to sat- 
Isfy you bèyoïfd a réasonable doubt that there was no such guilty intent In 
the transaction." 

When exception was taken to tjiis language, the leârned trial judge 
responded: ;: 

"That takes only a part of it, and it takes It out of its connection; but 
the court tjiinks tlje whole connection expresses the law accurately, because 
it is expressed iin tjje exact language of the suprême court of the United 
States, but taklng dut somé part of It may not make it entirely accurate. 
T^he court, will not nndertake to modify that partlcular part for the reason 
Indicated." ' ! 

It is élementafy laW that the burden of proof to establish the com- 
mission of a cirirae, and every essential élément thereof, rests upon 
the prosecution. The statute under cover of which McKnight was 
prosecuted makes it essential, in order to work conviction, that the 
açtS chafged shall be'done with intent to defraud the bank. In the 
absence of Such întent, howévef ctilpable the acts charged may be, 
there can be no, conviction for a violation of this part of the law. 
McKnight v. U. S., 49 C. C. A. 594, m Fed. 735. How is this 
intent to be prôyeh? In view of the fâct that intent or purpose is 
ihvolved in a mental process which çan only be known to the actor, 
the, law requires only such proof as the nature of the thing to be 
proven admits; and it has long been the practice to instruct juries 
in such trials that the intent may be proven by the act done, and 
that one may be presumed to hâve intended the natural and prob- 
able conséquences of acts intentionally done. This is a rule of logical 
probability from the usual course ofevents, rather than a conclusive 
légal presumptlon. The presumptlon is a rebuttable one, and, if 
other proof in the case shall repel the presumptlon which would ordi- 
narily arise from the things done, the jury is under no necessity of 
resorting to presumptions, but should give weight to the facts which 
show the lack of intent or purpose in the particular case. This method 
pfmaking' proof of irité^t^tto defraud, as necessarily flowing from acts 
whose legitîmàte tendendy is to deffaud, doés not absolve the prose- 
cution from the requirement of showing intent, when that is an essen- 
tial élément of the crime, by the rule bf évidence which requires proof 
in cHminal caseis to be suflficiently certain as to exclude réasonable 
dôilbt of giiilt. |if the, butden of proof shifted to the défendant when, 
the prosecution has introduced testimony from which the jury, in the 
absence of other proof, may infer the présence of guilty purpose or 
intétttj^^especially if the défendant was required to establish this want 
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of intent beyond a reasonable doubt, — the accused may be convicted 
when the proof leaves in the minds of the jurors a reasonable doubt 
of his guilt as to an essential élément of the crime. In the présent 
case, if the jury should find that the natural and' probable consé- 
quence of the acts of McKnight charged and proven under the counts 
of the indictment was to defraud the bank, then the jury would be 
authorized to conclude that such was his purpose, in the absence of 
proof in the case rendering such infereîice inadmissible. While the 
jury may be properly instructed as to the manner in which intent — ■ 
"dwelling in the mind, invisible to the outward sight" — may be proven 
from inferences from acts donc, the burden of proving evil intent, 
where an essential élément of the crime, is with the prosecution, and 
does not shift to the accused. Chafïee v. U. S., i8 Wall. 516, 21 L. 
Ed. 908 ; Jones, Ev. § 175 ; Whart. Cr. Ev. § 344 ; Com. v. McKie, 
I Gray, 61, 61 Am. Dec. 410. 

The learned judge justified the charge given in this respect by the 
case of Agnew v. U. S., 165 U. S. 36, 17 Sup. Ct. 235, 41 L. Ed. 624. 
That case was a prosecution against a bank cashier for violation of 
the section of the statute under which McKnight is prosecuted in this 
case. The question hère involved arose on exception to that part 
of the charge of the court which said : 

"The rule of law In regard to intent is that Intent to defraud Is to be in- 
ferred from wiHfully and knowingly doing that which Is illégal, and which. 
in its necessary conséquences and results, must injure another. The In- 
tent may be presumed from the dolng of the wrongful or fi-audulent or 
illégal act, and in this case, if you flnd that the défendant placed that which 
was worthless or of llttle value among the assets of tlie bank at a greatly 
exaggerated value, and had that exaggerated value placed to his own Per- 
sonal aceount upon the books of the bank, from such flnding of fact you 
must necessarily infer that the Intent wIth which he did that act was to 
injure or defraud the bank, but this inference or presumptlon is not neces- 
sarily conclusive. There may be other évidence which may satisfy the jury 
that there was no such Intent, but such an Inference or presumptlon throws 
the burden of proof upon the défendant, and the évidence upon him in re- 
buttal to do away with that presumptlon of guilty intent must be suffi- 
clently strong to satisfy you beyond a reasonable doubt that there was no 
such gUilty intent in such transaction." 

On this charge the chief justice said : 

"Undoubtedly in criminal cases the burden of establlshing gullt rests upon 
the prosecution from the beginning to the end of the trial. But when a 
prima fade case bas been made out, as conviction follows unless It be re- 
butted, the necessity of adduclng évidence then devolves on the accused. 
The circuit court. In this part of the charge, was deallng with the Intent 
to defraud the bank, and rightly instructed the jury that, if they found cer- 
tain facts, such intent was necessarily to be inferred therefrom. This was 
In application of the presumptlon that a person Iptends the natura] and 
probable Conséquences of acts Intentlonally done, and that an unïawful 
act implies an unïawful intent. 1 Greenl. Ev. § 18; 3 Greenl. Ev. |§ 13, 14; 
Jones, Ev. § 23; Bish. Cr. Prac. S§ 1100, 1101, and cases cited. The circuit 
court, however, told the Jury that the presumptlon of the intent to defraud 
and injure, if the facts were found as stated, was not conclusive, but, in 
substance, that Its strength was such that it could only be overcome by évi- 
dence that cireated a reasonable doubt of its correctness; in other words. 
that, as the' presumptlon put the intent beyond reasonable doubt, It must 
prevail, unless évidence of at least équivalent welght were adduced to the 
contrary. The question of the particular intent was not treated as a ques- 
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tlëà W Ià*r, bnt as a question to be snbmitted to tlie Jury, and, cancedtng^ 
tllàt ibe statemeat of the court that the évidence to overeome the presump- 
l^on, mnst, lie ffijifQclently strong tp ^atlsfy the jury 'beyond a reasonable 
doubt' i/raà psea Jo objection for want of accuracy, we are unable to per- 
celve that tnîg #ould haVe tended to préjudice the défendant, when the 
charge Is consldëred as a whole." 

The cMef justice then goes forward to show that in the particular 
case the Jnaccurate instruction had worked no harm to the accused, 
and a_rçv€rsal on that ground was refused. But clearly the chief jus- 
tice did not mean to approve any sueh doctrine as requires the de- 
fendant to take upon himself the burden qf establishing his innocence. 
This is shown by the emphatic déclaration that in criminal cases the 
burden ;Of estabhshing guilt, rests upon the prosecution from the be- 
ginning to the end of the trial. In the case then before the court, 
as we read it, no other doctrine was intended to be established than 
the familiar one thus stated in the opinion. A reversai in that case 
was prevented because the inaccurate charge, in the opinion of the 
court, worked tià harm, in view of the repeated and emphatic instruc- 
tions that; the crime, and every élément of it, including the intent to 
defraud the bank, must be proven beyond a reasonable doubt. In 
the présent case the language used was not, as the learned trial judge 
seemed tô cpnclude, a statement of the doctrine of the suprême court, 
but was the language of the trial judge which is denominated as in- 
accurate by the chief justice. It is true that the charge below in the 
présent case lays down the correct rule in other parts of the charge, 
but it i$ aJsô true that the jtirywàs told: 

"The burden of proofto thé case Is upon the United States, and, sub- 
Ject to Whàt will be hereafter said upon the question of proof of Intent, con- 
tinues thPoughoUt the casé' Hntll thé tJnited States has shown by the évi- 
dence, to the fêsclusion of a «reasonable doubt, that the défendant is gullty." 

Later the court gave the charge as to proving the intent of the 
accused, wbich is excepted to. We cannot say that this was harmless 
error. Tiie intent tp defraud was a vital élément of the case to be 
made out by the United States. If McKnight loaned the money to 
irresponsible persons for an illégal purpose, as the govemment's 
testimony tended to prove, the intent to defraud might well be în- 
ferred. If, 'on the other hand, as the defendant's testimony, if cred- 
ited, tended, to prove, thé loân was made to persons believed to be 
good, forOJo îllegal purpose, the intent to defraud would be negatived. 
In any asppfit, the question was for the jury, under instructions which 
kept in VieW the settled rule of the criminal law which requires the 
allégations of thfe itidiçtmèht as to the essential éléments of the crime 
tb be establisiied by ttje go^emment by proot beyond à reasonable 
doubt. 

2. We might conclude this opinion with the disposition just made 
of the qUestiOrt ratisted, but, iii View of a new trial of the case, we deem 
it proper to tjpticè pthér à,çgignmen:ts: of error a5 tp matters which 
hâve been fully arguedi and- concern questions likely to again arise. 

In order to support the allégations of count 2, upon which there 
was a conviction, the government proposed to introduce in évidence 
a copy of a certain paper showing the àgreement of McKnight, Britt, 
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and Reeder, and other aldermen of Louisville, to "caucus" together 
in order to control législation and officiai appointments in said city. 
This was the agreement, as is claimed and charged in the indictment, 
which was the considération for paying to Britt and Reeder the sum 
of $2,000 of the funds of the bank. This document was an important 
item of évidence for the government, and highly incriminating in char- 
acter against the accused. After the introduction of évidence tending 
to show that the original was last seen in the possession of the de- 
fendant, the district attorney proceeded to ofïer a copy in évidence, 
when, as the record discloses, the following occurred : 

"A. My recoUectlon Is that I was In hls office, and he elther had this 
paper on his desk or brought It In there, — I don't remember which, — and 
I made a copy of it In pencU. Q. What dld he say when he brought It to 
you? A. I don't remember any conversation that took place between us 
at that time. Q. But he had a paper in hls possession, which you copied 
in pencil, and then you made that copy from the pencil copy. A. Yes, sir. 
Q. Is that a copy or the original? A. This does not contain any name of 
McKnight, does It? Q. I think so. A. It seems to me that the 'McKnight' 
was put in hère In pencil. Mr. Breckinrldge: We want to save an excep- 
tion to any statement of the contents of that paper. The Court: You can 
tell whether that is an accurate copy of the paper you saw in the défend- 
ants possession at this time? A. I think it is. I believe It Is. Q. Did you 
attempt to make an exact copy when you wrote thèse copies? (Question 
objected to by the défendant Objection overruled, to which the défendant, 
by eounsel, excepted.) A. I did. Q. You say you do not remember anything 
that was said to you by Mr. McKnight at the time he told you he had 
that paper? A. No, sir; I do not recoUect anything. — any conversation 
at ail that we had at that time. Q. Do you remember before that time of 
him havlng told you anything about Itî A. Yes, sir; my recollection is 
he mentipned somethlng about the matter. Q. What did he say about it? 
A. Simply that he had the paper. I don't think I had ever seen the paper 
■ap to that time that I saw it on his desk. Q. What did he tell you before 
you saw it on his desk; — about it? A. I do not remember of any conver- 
sation at ail that passed between us. Q. Will you please read that paper? 
(Question objected to by the défendant) By the Court: The paper from 
which this was taken was last f ound in the possession of the défendant Now, 
if the district attorney chooses, he can demand the production of that paper. 
Mr. Hill: I do demand that paper. The Court: Is it produced, or is it 
desired to produce it, by the défendant? Col. Breckinridge: We deny the 
right of the district attorney to make the demand. By the Court; That, 
of course, Is involved in your objection. The question is, do you produce 
it? Col. Breckinridge: We want to save exception to your honor's sug- 
gestion. The Court: You can reserve any exception you please. The court 
raies this can bé received as secondary évidence only after a demand has 
been made for a production of the original. The district attorney has de- 
manded. In the présence of the court, the original paper. Col. Breckinridge: 
The défendant flrst excepts to the demand belng made now, as not being 
légal; second, there is no such paper in his possession. The Court: That 
is not the question. You do not produce the paper? Ool. Breckinridge: 
In answer to the demand of the district attorney, eounsel for the défendant 
announce that there was no such paper in existence. Therefore, it never 
was in his possession, ànd no such demand can be eomplled with. By the 
Court: The essential thing is, you décline to produce it. Col. Breckin- 
ridge: No, Bir; 'declining' means we hâve the power to do so. The Court: 
Oh, no. Ool. Breckinridge: I should think it does. The Court: Yon dé- 
cline to produce it. The défendant falling to produce the paper upon the 
demand of the district attorney, this can be offered. Col. Breckinridge; 
We désire an exception to your honor's ruling that the district attorney bas 
a right to demand a production of the paper from us. The Court: The 
court does not rule anything, except to inquire whether the district attor- 
115 F.— 62 
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ney has made thls demand. The court says It cannot allow the contents 
of that paper to be presentèd unlèss tlie proper foundation Ms been laid 
by a demand for the production o£ the original. The district attorney, as I 
understand it, has made this demand now for the production of the original 
paper, whlch was last heard of in the possession of the défendant. That 
demand not havlng been compUed wlth, the court rules that this paper 
may be read. Col. Brecklnridge: To that the défendant excepts. We de- 
sire to go f Urther, and not merely to except, but to say in answer to that 
demand that there was no such paper ever in the possession of the défend- 
ant, and therefore he does not décline to deliyer the paper, but answers 
that there is: no such paper to deliver. The Court: That Is a question of 
proof, ehtlrêiy. Counsel cannot testify for the défendant Col. Breckln- 
ridge: No one can make answer for the défendant but the défendant him- 
self. The Court: He can testify in rebuttal to this proposition. Col. 
Brecklnridge: He can do more than that and we objëct to the statement 
as to hls right to testify. The Court: I dld 'not mean he could testify In 
perspn, but he can introdùce testimony in rebuttal of the proposition. (And 
thereupop ,the Jury were told by the court to disregard the statement flrst 
made.) V<>1- Brecklnridge: A demand is made in the présence of the jury, 
and the défendant slmply answers the demand whlch, undér the permission 
of ttie c<;(»rt, and in the présence of the court and thls jury, the district 
attorney has. made., By the Court: The court màkes no suggestions, ex- 
cept as statlng the rule of law In regard to proof by secondary évidence of 
the contents ,of this paper .on the part of the tJnlted States. The rule of 
law is perfectly famlllar to coujisel, as well as to the court, that secondary 
evldentjÇi cannot be produçed unless the original Is aeeounted for, and 
the foiiia(jation for the intr<?duption of secondary évidence Is laid, whlch 
is well pnderstood to be a demand on the party In whose possession the 
paper was last seen to prodiice it. Then, if that paper is not produçed, 
the questU>n Is concluded, , or évidence çan be heard on bnô side or the 
other as to whether the paper -^as ever lii ea;lstence; and that is a matter 
for the jury to détermine after hearing ail the testimony. Col. Breckln- 
ridge: If! your Jbonoi" wlU alloy? me, one ground upon wfileh "we make ob- 
jection is' that there is already testimony that the govemment took posses- 
sion of aU fthe . papeps that were In that bank, Includlng thiç dictatlon. 
Now, your honor bas ruled, a^ à,n)atter of law, that thè défendant is obllged 
to produçe, that paper, when tb€^ré is aiready testimony that ail the papers 
were taken pftpsesslon of by thé gOYCmment, so that youir hondr has ruled 
that secondary e'^ldence can. l?|ç,,lntroduced slmply uponJ(l demand on the 
défendant for tl>e production of |tie , paper, wlthout an^f èyldënce golng to 
explain whetjbfer that paper wias or was not in hls possession. By the 
Court: Counsel, Ifhe will reoa,ïl, wlU understand that tlie court has made 
no such riilé as he. States. Filrthermore, there is no prpof that thls paper 
was ever taken by any ofllcer of the United gtates. Mr.. Slll: Or that it 
was one of the bânk's papéts. The Court: That suggestion is very proper. 
So, to put au end to the matter, the court permlts the wltness to answer 
the question. „ Ooli, èrecklnrldgfi: We désire to object to, thè signatures 
because there/ is no proof ttat. the signatures were madë td) that paper. 
The court àllows tlie paper to be réad? The Court: Yes. Ç]Çxceptlon for 
the défendant) Q. Eead that., 4. , 'Loulsville, Ky., Feb. 5, 1896. We do 
thls day and date agrée wlth oiie âdother, and bind oursçlyës on our sacred 
words and honoré, fiiat we wilï stand together. on any and ail propositions 
of législation tbat may corne before the bo'dy of whiçh.we are members, 
namely, the Ijp^rd of aldermen , df tlie city of Loùlsville; that we will so 
caucus wlth pur frlend,' — ^thep witb that blank flUed In afterwards In pen- 
<^1, with 'J.M. McKntght'— , Q, Was that in the original? A. That is my 
recollection. I.made a copy'oî^lt, and my recollection is, I left that out. 
Q. Itead it right along. A. 'And act wlseiy.i and securé for our friends 
an equal division of the offices and any profits that may arlse therefrom; 
that we, as men and mémbers of the upper J^pard, will not allow the mayor 
to force upon us any appolntment that we do not deem wlse and to our 
interésts, and, in sa dolngj will not act the flrst night on any proposition 
sent in by the mayor, but will take one week for considération and caucus. 
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Now, we hare calmly consldered the above, and do agaln pledge ourselves, 
one to the other, before subseribing our names thls day and date, Febru- 
ary 5th, 1896, in the présence of one and the other.' By Mr. Hill: I ask 
that he be permitted to read the signatures. The Court; Does he know 
that those signatures were there? Q. Were those signatures on the orig- 
inal? A. Yes, sir. By Mr. Breckinrldge: Does he know the signatures? 
ïhe Court: He says they were there. A. I don't know the signatures of 
thèse gentlemen." 

In what thus took place between the court and counsel, it is claimed 
that error was committed by the trial judge in two particulars : (i) 
In permitting the défendant to be called upon to produce the paper 
in open court, and while upon trial before the jury; (2) in the com- 
ments of the court upon the right of the défendant to testify in his 
own behalf. Of the first alleged error, it is argued that to thus call 
upon the défendant for the production of this criminating document 
was to violate the immunity secured to him by the fifth amendment 
to the constitution of the United States, providing that no person in 
any criminal case shall be compelled to be a witness against himself. 
The construction of this amendment was before the suprême court 
of the United States in the leading case of Boyd v. U. S., 116 U. S. 
616, 6 Sup. Ct. 524, 29 L. Ed. 746, in which the opinion is by Mr. 
Justice Bradley, whose language has been very frequently cited with 
approval in later cases before the suprême court. In that case the 
court had under considération a section of the customs revenue laws 
of the United States, authorizing a court of the United States, in 
revenue cases, on motion of the government's attorney, to require 
the production of books, invoices, and papers in court, or else the 
allégations of the attorney to be taken as confessed ; and it was held 
that such act was unconstitutional and void, as applied to suits for 
penalties or forfeitures of the party's goods, as being répugnant to 
the fourth and fifth amendments to the constitution. In the course 
of his elaborate opinion in that case, which may be justly styled one 
of the great opinions of the distinguished justice who wrote it, référ- 
ence is made to the fact that, in empowering the courts of the United 
States to compel parties to produce books and papers in their pos- 
session containing évidence pertinent to the issue, the right is limited 
to cases and under circumstances where they might be compelled to 
produce the same (books or writings) by the ordinary rules of pro- 
ceedings in chancery ; and Justice Bradley says : 

"The restriction of this proeeeding to cases and under circumstances 
where they [the parties] might be compelled to produce the same [books 
or writings] by the ordinary rules of procédure in chancery shows the wis- 
dom of the congress of 1789. The court of chancery had for générations 
been weighing and balahcing the rules to be observed in granting discovery 
on bills flled for that purpose, in the endeavor to fis upon such as would 
best secure the ends of Justice. To go beyond the point to which that court 
had gone may well hâve been thought bazardons. Now, It is elementary 
knowledge that one cardinal rule of the court of chancery is never to de- 
cree a discovery which might tend to convict the party of a crime or to for- 
feit his property. And any compulsory discovery, by extorting the party's 
oath, or compelling the production of his private books or papers, to con- 
vict him of crime or to forfeit his property, is contrary to the principles 
of a free government. It is abhorrent to the Instincts of an Englishman. 
It is abhorrent to the instincts of an American. It may suit the purposes 
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of despotlc power, but It cannot ablfle the pure atmosphère of polltieal lib- 
erty and Personal freedom." 

In that case it was held that the cqmpulsory production of bocks 
and papers in a case which sought the forfaiture of estate was within 
the reaisoning of criminal proceedings, and the case leaves no room 
for doubt that the compulsory production of a criminâting document 
by the accused when on trial for crime is compeUing him to testify 
against himself, within the meaning of the fifth amendment to the 
constitution. The chief justice and Justice Miller dissented from the 
opinion of the majority, holding that the compulsory production of 
documents did not corne within the fourth amendment, as an unrea- 
sonable search or seizure, but concurred with the majority in holding 
the açt to be in violation of the fîfth amendment, and, in effect, équiva- 
lent to a su]f)pœna duces tecum, disobedience to which, though not 
punishable-by fine and imprisonment, "is one which may be made more 
severe, natnely, to hâve charges of a criminal nature taken as con- 
fessed, and made the foundation of the judgment of the court." Nor 
is it essential to the ends of justice that the accused may be thus 
called upon to produce évidence of a documentary character. The 
authorities, seem very clear that in such cases, where a criminâting 
document directly bearing upon the issue to be proven is in the pos- 
session of the- accused, the prosecution may be permitted to show 
the contents thereof, without notice to the défendant to produce it. 
As it would be beyond the power of the court to require the accused 
to criminate himself by the production of the paper as évidence 
against himself, secondary évidence is admissible to show its contents. 
As the introduction of secondary évidence pf a writing in such in- 
stances is founded upon proof showing. the original to be in the pos- 
session of the défendant, it will ordinarily be in his power to produce 
it, if he regards it for his interest to dd so. The court, as we hâve 
seen, cannot; çotnpel a défendant in a criminal case to produce an in- 
criminating writïng. Thç notice would therefore be futile as a means 
of compeUing tliè production of the document, and refusai to comply 
therewith might work injustice to the défendant in the inferences 
drawn from its nonproduction. The rule in this respect is thus stated 
in 3 Rice, Ev. p. 45 : 

"If the Indlctment allèges that the accused Is the custodlan of a docu- 
ment needed in evldenqe, or where the évidence in the case shows it to be 
in his possession, or that of an accomplice who refusés tb produce It on tlie 
ground of its criminâting tendency, the state is not obliged to give notice to 
produce it." 

This statemerit Sêerris ampîy sustaine'd by well-consîdèred cases. U. 
S. v. Reyburn, 6 l'et. 352, 8 L. Ed. '4?4:; State v. Gurnee, 14 Kan. 
m; U. S. V. Doebler, Baldw, 519, Fed. Cas. No. 14,977. 

In the casé just cited théiquestion -ië elaborately discussed by Mr. 
Justice Baldwin,Of the Staprehiè court, sitting at the circuit. Among 
other things, that learned judge says; 

"The secondary; évidence was in ail thèse cases admitted on the ground 
of the paper being in the possession of the défendant or third person, which 
accounted for their nonproductioni and showed that there has been no de- 
fault in the proSÈeutor, where the paper had been secreted to proteet the 
prisoner, or Is in bis own possession. In such cases the admission of the 
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secondary évidence dépends on traeing the original paper to the hands 
of the défendant or tliird person, from whom it canuot be procured, and 
net on the question of notice. This Is the rule laid down in Rex v. Layer, 
6 How. St. Tr. 319, and adopted in Le Merehanfs Case, 2 Term E. 203, 
note, in Snell's Case, 3 Mass. 82, and in U. S. v. Reyburn, 6 Pet. 366, 368, 
8 L. Ed. 424. The évidence goes to the jury, who vvill décide whether the 
paper has been so traced. It is a légal foundation for a verdict against 
the défendant, as If the original had been produced, and it is not restrlcted 
to papers which are the immédiate subject of the indictment. Kex v. Gor- 
don, 1 Leach, 300, note." 

See, also, 3 Russ. Crimes, 373 ; McGinnis v. State, 24 Ind. 500. 

A perusal of the décisions of the suprême court shows that no con- 
stitutional right has been the subject of more jealous care than that 
which protects one accused of crime from being compelled to give 
testimony against himself. The right to such protection existed at 
the common law, and was carried into the constitution, that the citi- 
zen might be forever protected from inquisitorial proceedings com- 
pellihg him to bear testimony against himself of acts which might sub- 
ject him to punishment. In the présent case the accused, in the 
présence of the jury, was, by direction of the court, called upon to pro- 
duce the document which it was alleged contained the corrupt agree- 
ment which was the basis of the note given by irresponsible persons 
for the funds of the bank by McKnight's direction. The production 
of such a paper would hâve beën self-criminating to the défendant in 
the highest degree. It is true, the learned judge made no order 
requiring its production; but the accused, by the demand made upon 
him before the jury, after proof tending to show his possession of 
the document, was required either to produce it, deny or explain his 
want of possession of the writing, or by his very silence permit infer- 
ences to be drawn against him quite as prejudicial as positive testi- 
mony would be. Nor were the jury advised that the nonproduction 
of the writing aiïorded no ground for an inference of guilt. We think 
this procédure was an infraction of the constitutional rights of the 
accused, within the meaning of the fifth amendment to the constitu- 
tion. Recurring to the opinion of Mr. Justice Bradley in the Boyd 
Case, supra, we may quote: 

"It may be, it is the obnoxious thing In its least répulsive form; but il- 
legitimate ànd unconstitutional practices get thelr flrst footing in that way, 
namely, by silent approaches and slight déviations from légal modes of pro- 
cédure. This can only be obviated by adhering to the rule that constitu- 
tional provisions for the securlty of person and property should be legally 
construed. A close and literal construction deprives them of half their ef- 
flcacy, and leads to graduai dépréciation of the right, as if it consisted more 
In Sound than in substance. It is the duty of the court to be watchful of 
the constitutional right of the citizen, and against any stealthy encroach- 
ments thereon. Their motto should be, 'Obsta principiis.' " 

|n the course of the colloquy as to the admission of secondary évi- 
dence as to the writing in question, the comment was made concern- 
ing the right of the accused to testify which is hère complained of. 
The court having observed that counsel could not testify for the de- 
fendant, his coiînsel responded: 

"No one can malie answer for the défendant but the défendant hitnself. 
The Court: He can testify in rebuttal to this proposition. Ool. Breckinridge: 
He can do more than that, and we object to the statement as to his right 
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to testify. The Court; I dlfl not mettn that he could testify In person, but 
he «can introduce tfestimony In rebuttial of thé proposition. (And thereupon 
the Jilry were told by the court to dleregftrd the statement flrst made.)" 

The act bfcohgress of Marçh 16,1878, provides : 

"That ta'the trial of ail Indietments, Informations, complaints and other 
proceedings against persons charged with the commission of crimes, ofCences, 
and raisdemeanors, in the United States courts, territorial courts and courts- 
martial, *nd courts of inquiry, in any Btate or territory, the person so charged 
shall, at his own request, but not otherwise, be a compétent witness. And 
bis f allure to make such a request shall not croate any presumption against 
him." 

The act was under considération in the case of Wilson v. U. S., 149 
U. S. 60, 13 Sup. Ct. 765, 37 L;.^,E^d. 650. In that case the compre- 
hensive opinion of Mr. Justice Fiëld leaves Uttle to be added in a 
discussioii flf the provisions. aii4 scope of this açt. The act was passed 
in order to\give the défendait tKçjprivilege denied him at the com- 
mon law of testifying in his ,o,wn behalf. It recognized that, while 
such a statute might be available. in the vindication of the innocent, 
it does not permit enforced testitnony from one on trial for an of- 
fense. It is distinctly provided that a failure to testify should not 
create any preçumption against thp défendant. In the case of Wilson 
v. U. S., supra, Mr. Justice Field said: 

"To prevent such presumption being created, comment-^especlally hostile 
comment — ^upon such failure must hecessarily be excluded from the jury. 
The minds of the jurors can only réthain unaffected from thls circumstance 
by excluding ail référence to It."' 

In many of the states it is espeçially provided that no mention shall 
be made of the failure of the accûsed to testify. This provision is not 
in the fédéral statutes, but, as the suprême court has construed it, it 
is only available to the défendant if ail référence thereto is withheld. 
The référencé to the right of the défendant to testify where he does 
wot see fit to avail himself of the privilège puts him in a position 
where the jury will draw înferences against him from his silence, and 
the statute wliich was intended as a shield for protection will be 
turned into a weapon of attack in estabhshing his guilt. There are 
two lines of décisions in the state courts arising upon facts disclosing 
a référence to this right bf the dëferidant to testify by the court or 
prôsecuting attorney. One line , oî cases holds that, when any référ- 
ence has been made in the présence of the jury to the fact that the 
accused may testify, the error is irretrievable, and no subséquent in- 
struction can dispel the efifect of the allusion. In the very instruc- 
tion not to draw inferences from the silence of the accused, the fact 
is brought to the minds of the jury that he may, if he will, testify in 
his own behalf. Another line of cases holds that when the jury are 
told, in çlear and emphatic terms, that no inference can be drawn 
against the accused because ôf his failure to testify in his own be- 
half, this dispels the effect of the allusion, and the error is cured. In 
the Wilson Casé, supra, while the question was not directly before 
the court as to whether such an instructiotj^ would cure the error, Mr. 
Justice Field sa^d: , . 

"It [the court] should haye sain} th»t counsel . is forbidden by the statute 
to inâkè apy comment which -would create or tend to create a presumption 
against the défendant from his failure to testify." 
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If this will prevent a reversai, where unforturiately référence is made 
to the right of the défendant to testify in his own behalf, we do not 
think the record discloses in this case such correction of the impres- 
sion as must hâve been left upon the jury by the statement of the 
judge that the défendant might testify in rebuttal. The jury viras not 
told specifically what the statement first made was, and, if the jury 
understood the court to refer to the right of the défendant to testify, 
they were not told, as Mr. Justice Field says is the duty of the court 
under such circumstances, in clear and emphatic terms, that no im- 
portance whatever could be attached to the failure of the défendant 
to testify. Nor does it make any différence that the défendant after- 
ward testiiied. As has been said in some authorities, after allusion 
has once been made to the right of the défendant to testify, the ac- 
cused is virtually driven upon the stand, or remains ofif at the péril 
of having inferences drawn against him from his silence, when the 
law gives him the right to speak. 

We are of the opinion that what was said by the trial judge in re- 
sponse to the objection of counsel as to the right of the défendant 
to testify was not cured by any subséquent statement to the jury upon 
that subject. 

3. When this case was first before this court (McKnight v. U. S., 
38 C. C. A. 115, 97 Fed. 208), it was held that the count charging 
the Britt and Reeder note transaction was valid as against the ob- 
jection then urged that it did not charge that the $2,000 was con- 
verted to the use of McKnight. We then held that the indictment 
sufïîciently àverred the conversion, in the allégation of the wrongful 
payment of the money to Britt and Reeder for the unlawful purpose 
charged against the défendant. In charging the jury, the court told 
them, in language of which there can be no just complaint, that the, 
éléments of^the offense of embezzlement weredefined in the statut<- 
under considération to be as follows: 

"First, the person aecused must hâve been an offlcer o( a national bank 
at the time the offense, if auy, was commltted by him; second, he must, 
as such offlcer, hâve been Intrusted by said bank with the care and custody 
of its money; third, he must hâve fraudulently appropriated to his own use 
some of the money so intrusted to him; fourth, such fraudulent appropria- 
tion thereof must hâve been -tvlth the inteut to Injure or defraud the bank." 

Subsequently the court charged : 

"I hâve already endeavored clearly and expllcitly to state to you the four 
essential éléments necessary to constitute the offense charged In this count 
of the indictment, and I repeat to you that eaeh of those éléments must be 
established to your satisfaction by the évidence to the exclusion of a rea- 
sonable doubt; but I equally as explicltly charge you that If you believe 
from the évidence, to the exclusion of a reasonable doubt, that each such 
élément of the offense charged is so proved In its substance and gênerai 
scope. It Is sufflclent to -warrant a conviction of the défendant, whether ail 
of the partlculars set forth In the indictment are speciflcally and exactly 
proved or not; and therefore if you believe from the évidence, to the ex- 
clusion of a reasonable doubt, that the défendant fraudulently converted 
the $2,000 mentioned In this count to his own use, with the Intent to Injure 
or defràud the German National Bank, — he being then its président, and 
intrusted wlth the custody of its money. If such are the facts,— then you 
should flnd the défendant guilty under this count, whether Reeder or Britt. 
or either.of them, was Insolvent or noti or ■vrhether any person or persous 



984 115 FEDERAL REPORTER.' 

other than said Britt.'and Reeder slgned so-called caucns agreement or not, 
or whfither any ot the perspns named In thls count of the indictment ever 
in fact thereaf ter caueused wlth the défendant." 

The theory of this count of the indictment is that McKnight, hav- 
ing the custody and control of the funds of the bank, as président, paid 
or directed to be paid $2,000 thereof to Britt and Reeder for the 
purpose of brîbing them to "caucus" with him, and "stand together" 
to secuife division of the offices and profits ensuing therefrom, with 
the intent to defraud the bank, by this means, of the funds so in- 
trusted tb him. That this transaction tnay also hâve taken the char- 
acter of a loan doeis not deprive it of the essential éléments of crimi- 
naHty, if proved as charged. U. S- v. Fish (C. C.) 24 Fed. 585. 
This fraudttleint scheme involved the turning over of $2,000 of trust 
funds ùpon the written obligation *of insolvent persons, as charged 
in the indictment. The court charged that McKnight might be con- 
victed if the jury believed that he fraudulently converted the $2,000 
to his own uses with iritent to defraud the bank; he being then its 
président, and intrusted with the custody of its money. And in that 
connection the court told the jury that it would make no différence 
whether Britt and Reeder were insolvent or not. But if the money 
was givento Britt and Reeder upbn their paper, which they could 
be made to pay, it was, it seems to us, a very weighty circumstance 
in detfermining whether McKnight intended to defraud the bank or 
not. Indeed, if Britt and Reeder were responsible £nancially, it is 
difificult to perceive how the baiîk could be defrauded. It is to be 
remembered' that McKnight is hère charged with an ofifense under 
the banking laws of the United States, not with the bribery of alder- 
men. This nlay bç, and, no doubt, is, a separate offense against the 
laws of Kentuckyi It is important in this case only as a part of the 
scheme by which he is charged to hâve embezzled the funds of the 
bank. Britt and Reeder could certainly not défend against the note 
in the hands of the bank because McKnight had intended to bribe 
them. In determining his guilt, therefore, under the charge made, 
it was impor^iit tp know what McKnight's understanding was as to 
the solvençy ;of thé makers of the note. While techniçally true that 
McKnight mjght be convicted îf he intended to defraud the bank 
by paying out trust funds to Britt and Reeder, yet in determining 
that issue the jury should not hâve been allovved tô ignore the sol- 
vençy or i^sôlVelîcy of the makers pf the noté, 'bécause no fraud 
Upon the baik cçjuld resuit if it rèceiyed a good note, although its 
proceeds were, put tp bad uses. It is guite true, as the learned judge 
charged, thàt, i if i the money was paid to Britt and' Reeder with the 
ihtent and in tl\e mariner charged, it is wholly iminateriaj whether 
the cauctis agféeiiient was fully Signèd, or ever, in fact, carriëd out. 

4. It is: further alleged that it is necessary to prove that McKnight 
did the things Charged in the indictment without the consent of the 
board pf difectors or the discount committée. The errtbézzlement 
featurp of tile act ;\Vas béfore the suprême court of the tJnited States 
in Claassen v, tl. S., 142 U. S. 14b, 12 Sup. Ct. 169, 35 L. Ed. 966. 
In this case it was held sufficient to charge that the défendant was 
the président of a national bank association, and that by virtue of 
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bis office he received into his possession the funds of the bank> and 
fraudulently converted them to his own use. Mr. Justice Gray, de- 
livering the opinion of the court, said: 

"There can be no doubt of the sufficieney of the ftrst count on whieh the 
défendant was convicted. It avers that the défendant was président of a 
national bank association; that by virtue of his office he received and tools 
Into his possession certain bonds, fuUy described, the property of the asso- 
ciation; and that, with intent to Injure and defraud the association, he em- 
bezzled the bonds and converted thein to his own use. On principle and 
précèdent, no further averment was requlsite to a complète and sufficient 
description of the crime chargea. U. S. v. liritton, 107 U. S. 655-G59, 2 
Sup. et. 512, 27 L. Ed. 520; Rex v. Johnson, 3 Manie & S. 5:i9-Wd; Starlile, 
Or. Pi. (2d Ed.) 454; 3 Ghit Or. Law, »81; 2 Bish. Or. Proc. «S 315-322," 

In the case of U. S. v. Britton, io8 U. S. 193, 2 Sup. Ct. 529, 27 L. 
Ed. 701, the court had under considération an indictment attempting 
to charge willful misapplication of certain funds of the bank, with 
intent to defraud the association, and held insufficient a count which 
charged the président of the bank with procuring the discount by 
the bank of a note not well secured, and of which both the maker 
and the indorser were insolvent, to the knowledge of the président, 
who appHed the proceeds to his own use. Mr. Justice Woods, de- 
iivering the opinion of the court in this case, said: 

"One branch of the business of a banfetng association Is the dlscountlng 
and negotiating of promissory notes; and this to be done by its board of 
directors, or duly authorized offlcers or agents. Rcv. St. § 5136. ïhere is 
no provision of the statute which forbids the discounting of a note not well 
seeured, or both the malîer and indorser of which .nre insolvent It Is 
withîn the discrétion of the directors, or the offlcers or agents lawfuUy ap- 
pointed by them, to discount suçh a note, if they soe Kt; and it might, under 
certain circumstances, tend to the advantage of the association. This count 
does not charge that the note of the défendant was discounted at his In- 
stance, without tlie authorlty of the board of directors. On the contrary, 
the charge is that he çaused and procured it to be discounted. This im- 
plies that It was done Ijy the directors or other duly authorized offlcers or 
agents. It is not aUeged that the discount was procured by any fraudulent 
means. From ail that appears, the board of directors, or the offlcer or agent 
by whom the note was discounted, may, upon knowledge of ail the facts, in 
the utmost good faith, and for the advantage of the association, hâve de- 
cided to discount the note. The discount may hâve turned ont to be a 
benefit to the association, for there is no averment that the note was not 
paid at maturity, or that the association suiïered any loss by reason of its 
discount. But whether the discount of the note was an advantage to the 
association or not, and whether the note was paid or not. is immaterial. 
If an offlcer of a banking association, being insolvent, submlts his own 
note, with an insolvent indorser as security, to the Iward of directors for 
discount, and they, knowing the facts, order it to be discounted, It would 
approach the verge of absurdlty to say that the use by the offlcer of the 
proceeds of the discount for his own purposes would be a willful misappli- 
cation of the funds of the bank, and subject liim to a criminal prosecution. 
The count under considération charges nothing more than this against the 
défendant. We are of the opinion, thereCore, tliat it does not charge a» 
offense under Bev. St. § 5209." 

In a later case (Evans v. U. S., 153 U. S. 584, 14 Sup. Ct. 934, 38 
L. Ed. 830), in which Evans was indicted for aiding and abetting a 
cashier in misappropriating the funds of a bank, the sufficieney of the 
indictment was under considération. Mr. Justice Brown, delivering 
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tïœ opîiilbn of fhe court, distinguished this case from the case of U. 
S. V. Brittôn,! and said : 

"It Is objected, however, to thls coiint, tiiat there was no averment that 
the cashier, In dlscounting the note, ac^ej^J In excess of his powers, or out- 
slde of bjs -regular duties; nor was, there any averment that the cashier 
was notftedùy authorized offlcer of the bank to discount paper; nor was 
there any «tiennent that the discount was proeured by fraudulent means, or 
that BJvanS'was at the tlme of sueh discount insolvent, or fcnew himself 
to be SR. It w^S held by ibis court in Baifls v. Dunn, 6 Pet. 51, 8 L. Ed. 
316, that the poWer to discount .paper wâs not one of the Implied powers 
of the cashieri and thls is belleve4 to be ihe law at the présent day. Morse, 
Banking, g 117, If the directors liad authorized thelr cashier, either gen- 
erally or In this îpartlcular case, to discount the paper, it was ciearly matter 
of défense. But even if he did possess such power, and wlllfully àbused it 
by discQuntlng nçtes whlch he knew to be worthless, and did thls with 
the dellbëràté latent to detraud thè bank, it is riot perceived that hls crlm- 
inality Is âay ïiés^ thân It wôuld haTe^ been If hé had acted beyond the scope 
of hls authOTlty-'f î 

In the' prèserit case, while'it is averred that the transactions of 
McKnight were wîthout the cotisent of the board of directors or of 
the discount Cdinituttee, when the proof tended to establish that Mc- 
Knight loanëd the fùnds of the bank to irresponsible persons under 
the Tacts sèt fôfth; this certaiiily would raise no presumption that the 
board of directors had atithorizèd the transactions ; and if the de- 
fendant rehed u|>on such authority, as Justice Brown says : 

"If the directors of the bank ÏJ^â aUthoriKed their oashier, either gen- 
erally or in thls partlcular case, tp diëcoant pàpèr, it was clearly u'atter of 
défense," 

In criminal cases, as we haveseen, the burden of proof rests upon 
thé government to make out the guilt of the défendant beyond the 
existence of a reasonable doubt; ^but wheii it is shoym that the illé- 
gal transaction had the character of that charged in the indictment, 
and the authdrity of the boafd ôf directors is relied on to sanction 
it, it would be matter of défense. In theBritton Case Mr. Justice" 
Woods said that under the allégations of that indictment the défend- 
ant might be convicted, althoiigh the board of directors had dis- 
countéd the note knowing the facts. 'Undoubtedly, ih making out 
the offense of embezzlement, it is essential to show the fraudulent 
conversion of the funds of the bank; and if the directors, knowing 
ail the facts, and acting in good faith, approve of the discount or other 
appropriation of the bank's money, the crime would be deprived of 
one of its esSential éléments. In the Britton Case, èupra, the court 
wa?, dealingiwith the misàppliçation feature of the statute, and, foi" 
aught that appears in the record, the misappHcation charged might 
hâve consisted of the discount of a note concerning which the board 
of directors were fully advised, and had authorized such action. But 
where the proof shows transactions so extraordinary as those charged 
in this indictment, and which the testimony tended to. establish, we 
think the issue may be submitted to the jury without affirmative proof 
as to the want of consent of the directors. And when such consent 
is relied upon as a défense, we think it essential to prove that the 
directors acted with knôwledge and in good faith. Certainly if the 
directors conspired with the président to defraud the bank, and there- 
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fore gave consent to the appropriation of the bank's funds, it would 
be no défense to a prosecution under this act. U. S. v. Eno (C. C.) 
56 Fed. 218. In the case of U. S. v. Taintor, Fed. Cas. No. 16,428, 
II Blatchf. 374, where the défendant had been charged with em- 
bezzHng, abstracting, and willfully misapplying the funds of a national 
bank, it was oflfered to show that the purposes for which the funds 
were taken were known to the président and some of the directors of 
the bank, and were sanctioned by them, and the dealings were for 
the interest and benefit of the bank, and believed by the défendant tO' 
be sanctioned by the président and some of the directors, although 
without any resolution of that body. This proof was oflfered for 
the purpose of showing that the dealings were carried on without 
any intention of injuring or defrauding the association. After con- 
sidération, upon motion for new trial, the circuit court, consisting 
of Woodruff, circuit judge, and Blatchf ord and Benedict, district 
judges, held the testimony incompétent, and overruled the motion. 
In the présent case we hâve not discovered any testimony in the 
record tending to show the consent of the board of directors to the 
transaction. It is true that one member of the discount committee 
is alleged to hâve been consulted, but it does not appear that he was 
fully advised as to the facts. We are not willing to sanction a doc- 
trine which prevents conviction for embezzlement, because the funds 
were converted with the consent of the board of directors, unless it 
appears to hâve been given in good faith and with knowledge of the 
facts. Where such çircumstances are disclosed as indicate that such 
may hâve been the action of the board, as in Britton's Case, supra, 
it will be incumbent upon the government to négative the consent of 
the directors of the bank. But where the allégations and proof raise 
no such presumption of authority, if the accused relies upon such con- 
sent as removing one essential élément of embezzlement or misappli- 
cation, it is a matter df défense, to be proven by him. Evans v. U. 
S., 153 U. S. 593, 14 Sup. Ct. 934, 38 L. Ed. 830. 

For the reasons hereinbefore stated, the décision of the district 
court will be reversed, and the case remanded for a new trial. 



TJNITBD STATES v. GEEMAN. 

(District Court, W. D. Kentucky. April 12, 1902.) 

1. Criminai Law— Trial— Submitting Question op Insanity at Timb op 
Triai.. 

Where the question whether a défendant in a crlmlnal case was in- 
sane at the time of the trial is submltted to the jury for a prellminary 
flnding, a unanimous verdict of Insanity is required, to authorize the 
court to take action thereon. 

a. SAMK-r-AUQTJMBNTS OP COUNSEL. 

Where counsel for the accused in a criminal trial comments to the 
jury, in argument, upon the appearance and conduct of défendant dur- 
ing the trial, for the purpose of supporting a claim that he is Insane, 
counsel for the government is entitled to comment on the same matters 
In reply. 

H 2. See Crlmlnal Law, vol. 14, Cent. DIg. § 1681. 
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8. NATiOKi^i Banks— OrPENSBs bt Officbks ok Agents— Proop OF Intbnt. 
In § prosecutlon, under Hev. St § 5209, agalnst an offlcer or clerk of 
a natioaal bank for embezzlémént or the making of false entries, with 
Intent to injure ôr defraud the bank or to decelve, If the acts chargea 
are pioyed the intent must be Inferrea therefrom; and, while such in- 
ference or presumptlon Is not coaclusive, It throws the burden of proof 
upon the! -défendant, and the évidence upon him In rebuttal to do away 
Vlth tftaf, presumptlon of guilty intent must be sufflclently strong to 
satisfy thé Jury, heyond à reasonable doubt, that there was no such 
guilty latent in the transaction, though, if the use of the words "beyond 
a reasonable doubt" was technleally erroneous, such use was not preju- 
diclal to the case, when the charge is vlewed as a whole and in con- 
nection witii the uncontradlcted évidence of the acts which constltuted 
the prima facle case. 

Prosecutionfor Violation of National Banking Law. On motion 
for new trial. 

R. D. Hill, U. S. Atty. 

Augustus E. Willson, for défendant. 

EVANS, District Judge. The défendant, a clerk in the Third Na- 
tional Bank of Léuisville, Ky.^ was indicted, under section 5209 of 
the Revised Statutes, for knowingly making many false entries on 
the books of that bank, with intent thereby to injure and defraud it. 
He was convicted, and his motion for a new trial is now to be dis- 
posed of. 

When the case was called for trial at this term the defendant's 
counsel moved the court for a continuance upon a statement and 
affidavits which Claimed that the défendant was then of unsound 
mind, whereupon the court, in order to be officially and satisfac- 
torily informed asto whether the motion should be granted, appoint- 
ed three very compétent (not to say eminent) physicians to make 
a çareful and impartial examinatiori of the accused. They did so, 
and made report that in their opinion he was entirely sane, and, upon 
considering that report and the affidavits fîled by the accused, the 
motion for a continuance was overruled. When the case was tried, 
the court, in its charge to the jury, after having admitted ail the tes- 
timony ofïered in support of the plea of présent insanity, submitted 
a preliminary question to the jury, viz., was the accused at that time . 
of unsound mind ? The court asked the jury, in the event they should 
be unaniraously of opinion that the accused was at that time insane, 
to report orally to the courte stating that in that event he would ad- 
visç them. as to their future^ course ; it being the intention of the 
court, though not announced, that, if the accused was found to be 
ttien insane, to'advîse the juiry to dîsagree on the plea of not guilty, 
SQjtl^at the casecould here^fter be again tried if the mental condi- 
tion of the accused justified it. The jury were told that, if they did 
not so agrée unanimously, then that they should proceed to consider 
and détermine the case upon the ôther issues. The accused excepted 
t,ô thé suggestion or requirement pf ,unanimity in this connection, 
thç(ugh upon what ground is nQt;quite clear. The obvious ground 
upon which the court acted was that a verdict or any binding conclu- 
sion upon the preliminary question could not be reached by a mi- 
nority, merely, nor otherwise than by unahimity; and I suppose it 
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would hardly be insisted that, even if a few of the jury thought that 
the accused was then insane, their opinion alone could be made 
binding upon anybody, although, if any one of the jury so thought, 
he was at liberty not to agrée to an ultimate verdict of guilty. 

The court recalls no testimony admitted which was incompétent 
or prejudicial to the défendant. Little of the testimony was seriously 
objected to, and that part of it which was, appears to the court to 
afiford aid in illustrating some issue in the case. It seems unneces- 
sary to go into détails in respect to them. The opinions of witnesses 
as to the sanity of a human being are admissible évidence, and a 
layman, as well as a physician, is compétent to give one, although 
the jury will judge as to the value and weight of such opinions, con- 
sidering them with référence to the expérience and capacity of those 
who give them. Brown v. Com., 14 Bush, 405. While the rule ap- 
pears to hâve been ignored, or at least not followed, by the circuit 
court of appeals for this circuit in the récent case of Robinson v. 
Railroad Co., 50 C. C. A. 357, 112 Fed. 484, stiU in the case of 
Glycérine Co. v. Kizer, 113 Fed. 894, decided a few days later, that 
court yielded to the well-established doctrine that the competency 
of witnesses to give opinions is a preliminary question, which the trial 
court must détermine in its discrétion, and with the advantage of 
seeing the witnesses who are produced. That rule was followed in 
this case, as I suppose it ought to be in every case, and I think the 
discrétion of the court in deciding that the witnesses were qualified 
to give an opinion was in no way abused. As indicated, however, 
it was for the jury alone to judge of the value of thèse opinions. 

The charge of the court was prepared with industrious care, and I 
see no reasonable ground for regarding it as erroneous. Some parts 
of the comment of the court upon the évidence were objected to by 
counsel for the accused, but I think ail of thèse matters were clearly 
submitted to the décision of the jury alone; and they were not only 
told that they were the sole judges of the weight and credibility of 
the évidence, but they were told, also, that they were in no way 
bound by the comments of the court upon the testimony. This seems 
to conform to an old and hitherto well-established rule in that re- 
gard. Indeed, the comments of the court were entirely neutral and 
colorless, and, in the main, only placed the points argued by counsel 
upon the one side and the other in antithesis, leaving it to the jury 
to détermine which opposing theory was the correct one. It should 
not be overlooked that such comments are usually made for that 
very purpose in the practical workings of a trial. 

During the argument the counsel for the accused pointed out to 
the jury the fact that the accused had during the entire trial sat stolid 
and still, and had in no way appeared to afïord, and had not afïorded, 
counsel any assistance at the trial. In replying the attorney for the 
United States made some comment upon this argument and upon 
the facts stated, whereupon the counsel for the accused arose and 
objected. The court thought that the district attorney had not donc 
more than respond to what the counsel for the accused had in this 
connection himself voluntarily brought into the argument, and over- 
ruled the objection. I adhère to that ruling, and think it was mani- 
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îestly propçr, though it might not bave been so if the defendant's 
CQURSeLhaiijnot in bis argument tp tbe jury and in tbè first instance 
bieigelf brpug% tbe subject to the attention of the jur*y. His dient, 
in the presencç, df the jury, had, wi'tb remarîcable powers of endurance, 
sat during the trial for four consécutive days without saying a word, 
and almost without changing position while the sessions lasted, and 
this fact was màde matter of comment and argument by his own coun- 
sel in support of the plea that he was insane. It would be carrying 
tenderness for pçrsons accused of crimes against the United States to 
a ridiculpus excess, as it seems to,me, if the attorney for the United 
States, under thèse circuipstances, may not at least reply to such an 
argument of counsel for the person accused, even if he might not be 
permitted otherwise tp allude to the conduct of the défendant occurring 
in the présence of the jury vvhile the trjal was in progress. 

The counsel for the accused, in the course of his argument to the 
jury, also claimed that there was a failure of proof as to the intent 
charged in the indictment, , and argued that there was no proof that 
the accused was , ever benefited by any entry alleged, tp hâve been 
made, and that there was no, évidence that he ever got any money 
from making them. When the district attorney argued to the con- 
trary, and urged that the accused had been able to get many thou- 
sands of dollars of the bank's money by means of the entries, the 
counsel for thç accused objected, but the court overruled the objec- 
tion; expressing the opinion that the argument wa^s legitimate in 
reply to that of the defendant's counsel, and probably upon the évi- 
dence as well. 1 think counsel lot one side in each of thèse matters 
had the right to ioHpw counsel on the other in the respects indicated, 
and that the accused was in, no way legally prejudiced thereby. 

Section 5209 of the Revised Statutes of the United States is in this 
language: 

"Every président, director, cashler, teller, clerk, of agent of any associa- 
tion who embezzlçs, abstracts; or wjUfully mlsàpplles any of the moneys, 
funds, or crédits of the association, or who, without authority from the 
dlrectors, Issues or pnts In circulation any of the notes of the association; 
or who, without such authority, Issues or puts forth any certlflcate of 
deiMjslt, draws any order' or blll of exçhahge, makes any acceptance, as- 
signs any note, bond, draft, bil} of exchange, mortgage, judgment, or de- 
cree; or who makes any f aise , entry in any book, report, or statement of 
the association, *lth intent, In élthèr case,- to Injure or defrand the associa- 
tion or any otlier Company, body polltlc or corporate, or any indlvldual per- 
son, or to deceive any offlcer of the association or any agent appolnted 
toexamlne the affàirs of any siiph association; and every person who with 
like intent alds or abets any ofacçr, clerk, or agent In any violation of 
pais section, shall be deemed gullty o( a misdemeanor, aiid shall be Im- 
prlsoned not less than flve yearg hoi? more than ten." 

Ariother ground" upon which the motion for a new trial is urged is 
that the court erred. in charging the jury upon the. subject of the proof 
pf, the intent mentioned in that section. After pointing out to the 
j^iry that the accused was presumed to be innocent until his guilt 
was established: by the évidence to the exclusion of a reasonable 
doubt, thç court, among many other things, charged the jury that 
that prinçiple and presumption should be applied separately to each 
of the 13 counts in the indictment, and said: 
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"There are six éléments necessary lO luake up each one of the offenses char- 
gea, and you should believe that each one of tliose éléments has been es- 
tablished by the évidence to the exclusion of a reasorable doubt before you 
would be authorlzed to convlct upon any particular count. I also charge 
you to conslder each count, and the évidence applicable tlieieto, separately 
from the others." 

The jury were told that thèse éléments were: 

"First, that the accused at the time of dolng the alleged acts was a clerk 
In the Thlrd National Bank; second, that v^hile actlng as such he made 
on a certain book of the bank the entry described In tiie count whlch you 
may be considerlng; thlrd; that such entry meant a certain thlng alleged 
in the count as explanatory thereof ; fourth, that, when he made it, It was 
false; flfth, that the accused well knew It to be false when he made it; 
and, sixth, that, knowing it to be false, he made the entry with the Intent 
to which I hâve referred. I repeat that you must believe, before you can 
convlct upon any one of the counts, that each one of thèse éléments neces- 
sary to constitute the offense charged in the count has been establlshed by 
the évidence applicable to that count to' the exclusion of a reasonable doubt 
U you do not so believe, you should acquit the défendant as to each count 
as to whlch you entertaln such reasonable doubt" 

The court then observed that: 

"At this point I may say to you that the burden of proof, speaklng gen- 
erally, Is upon the United States; but if you shall believe from the évi- 
dence that the accused was a clerk in the said Thlrd National Bank, that 
he made the entries described in the respective counts of the Indictments 
upon the books of the bank, and that he then knew them to be false, then 
the burden is upon him to show the absence of an intent thereby to de- 
fraud or deceive or Injure, to whlch I hâve referred." 

This outHne of one feature of the charge has been given in order 
to an intelHgent présentation of the principal objection to the charge, 
and which seems to arjse upon the use by the court of the foUowing 
language : 

"The court further charges yoù that the rule of law In regard to intent 
in this case is this: The intent to defraud or to deceive is to be Inferred 
from willfuUy and knowingly dolng that which is wrongful or illégal, and 
whlch, in its necessary conséquences and résulta, must injure or deceive 
another. The intent may be presumed from the dolng of the wrongful 
or fraudulent or Illégal act. But this inference or presumption is not nec- 
essarily concluslve. There may be other évidence which may satisfy the 
jury that there was no such intent, but such inference or presumption 
throws the burden of proof upon the défendant, and the évidence upon 
him in rebuttal to do away wIth that presumption of gullty intent must be 
suftciently strong to satisfy you beyond a reasonable doubt that there was 
no such guilty intent in such transaction. The presumption is that a per- 
son intends the natural and probable conséquences of acts Intentionally 
done, and that an unlawful act Implies an unlawful intent. The law pré- 
sumes that every man intends the legitimate conséquences of hls own acts. 
Wrongful acts knowingly or intentionally committed can neither be justi- 
fied nor excused on the ground of innocent intent The intent to injure or 
defraud Is presumed when the unlawful act which results in loss or injury 
Is proved to hâve been knowingly committed. It is a well-settled rule, 
which the law applles in both erimlnal and civil cases, that the intent is 
presumed and inferred from the resuit of the action." 

This language was read by the court from the opinion of the su- 
prême court of the United States in the case of Agnew v. U. S., 165 
U. S., at page 53, 17 Sup. Ct. 240, 41 L. Ed. 684. It had been used 
by the trial judge in charging the jury in that case, and was criticised 
as unsound by counsel in arguing the writ of error before the su- 
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preme court; but, that court thought it was correct, and so held, in 
plain and explicit language, and affirmed the judgment of conviction. 
That was a case âlso arising under section 5209 of the Revised Stat- 
Uteà;!' against a national bank offiçer, . and is exactly in point. No 
case, therefore, could more perfectly be an authority for another 
than that is for this. In seeking for Hght as to the law of this case, 
and as to the proper construction to be put upon section 5209, I 
naturàlly ibôked for décision^ by the suprême court upon the section 
referred to. I had donc this, alsd, in the somewhat earlier case of 
U. S. V. McKnight (D.: C.) 112 Fed. 982, now under submission in 
the circuit court of appeàls on a writ of error, and where I had also 
charged the jury in the saine way, anH where I, of course, laid down 
the saïae rule, upon the ^ple, but overwiielming, reason that the hjgh- 
est judicial tribunal in the land had approved its correctness. The 
court ilp(itt that Question was therefore upon safc and reliable ground, 
if any çan be found in the trial of criminal cases. Bcsides, the rule 
thus established is manifestly sound law, and based upon souiid logic. 
No crédible witness can ever positively and afiSrmatively testify to 
the exact intçnt— the mental purpose — of another, and hence there 
must always bé an inference frdni acts; and the jury were told that, 
if the évidence was dear as to acts, they should draw the fair infer- 
ences, unless there was évidence to rebut those inferences. The 
court, in the language ûsed, told the jury that if the évidence showed, 
to the exclusion of a reasonable doubt, that the accused, while a clerk 
of the bank, had willfully and knowingly made an intentional false 
entry on the bôoks of the bank intrusted to him for accurate keep- 
ing, then, if there was ari innocent reason actuating him in knowingly 
and intentioriaîly 'doing such an unlawful act, it was for him to show 
it, as, in the absence of such showing, or at least of some explanation 
by him, the jury^ should draw thé Ibgical conclusion that there was 
an intent to injure or defraùd the bank. An entry of that sort was 
otherwise unimaginable. This rule is founded on manifest common 
sensé, — an élément which should not be banished from judicial pro- 
ceedings. The natural presumption would be that such unlawful 
acts, if willfully, and knowingly done, could not hâve an innocent in- 
tent, but still tïie accused should hâve a chance; and in this case 
he had the liberty, if so choosing^ to prove that his case afforded an 
exception to the gênerai rule. Indeed, when we read the clear, sat- 
isfactory and authoritative reasôning upon which the suprême court 
based its approval of the change of the trial court in the Agnew Case, 
no room is left for doubt as tô the principle that court meant to es- 
tablish for the guidance of lower courts, and therefore none as to the 
accuracy of what viras char^èd in this case, when the charge given is 
viewed as a whôle, and not in detached sentences. The language 
referred to is found on pages 49, 50, 165 U. S., pages 240, 241, 17 
Sup. Ct., and page 624, 41 h. Ed., and is as follows : 

"Undoubtedly, in criminal Cases, tlîe burden of establishlng guilt rests 
on the prosecutlon from the beginnlng to the end of the trial. But when 
a prima fade case has been made ont, as conviction follows unless it be 
rebutted, the necessity of adducing évidence then devolves on the accused. 
The circuit court, m this part of the charge, was dealing with the intent 
to injure and defraud the bank, and rightly instructed the jury that. If they 
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fonnd certain faets, suclj Intent was neeessarily to be Inferred therefrom. 
Thls was in application of the presumption that a person intends the nat- 
ural and probable conséquences of acts intentionally done, and tliat an un- 
lawful act implles an unlawful intent. 1 Greenl. Ev. § 18; 3 Greenl. Bv. 
«§ 13, 14; Jones, Ev. § 23; Bish. Cr. Proc. §§ 1100, 1101, and cases cited. 
The circuit court, however, told the jury that the presumption of the In- 
tent to injure and defraud, if the facts were found as stated, was not con- 
clusive, but, In substance, that its strength was such that it could only be 
overcome by évidence that created a reasonable doubt of its correctness; 
In other words, that, as the presumption put the intent beyond reasonable 
doubt, it must prevail, unless évidence of at leàst équivalent welght were 
adduced to the contrary. The question of the particular intent was not 
treated as a question of law, but as a question to be submitted to the Jury; 
and, conceding that the statement of the court that the évidence to over- 
come the presumption must be sufficiently strong to satisfy the jury 'beyo^nd 
a reasonable doubt' was open to objection for want of accuracy, we are 
unable to percelve that thls eould hâve tended to préjudice the défendant, 
when the charge Is considered as a whole." 

This last remark of the suprême court would appear to fit this case 
perfectly. The testimony against German was clear, positive, and, in 
this connection, entirely uncontradicted ; and it would seem to be im- 
possible for him to hâve been prejudiced by the charge, taken as a 
whole, unless we are to assume that every utterance of the trial court 
is prejudicial to an accused person which leaves the jury a chance to 
convict him of a public offense, even when the proof is obvions. At 
ail events, the great tribunal which passed its judgment upon the 
Agnew Case has held that such a charge to the jury was not prejudicial ; 
and this court, even if by any possibility it would doubt the accuracy 
of that judgment, has neither the power nor the disposition to overrule 
it. The United States was entitled to hâve this court follow the rule 
established by the suprême court, and it was accordingly done. 

Without going into more détail, it seems to the court that the mo- 
tion for a new trial should be overruled, and it is so ordered, and the 
sentence of the court will now be pronounced upon the accused. 



In re REESE. 
(District Court, N. D. Alabama, S. D. May 10, 1902.) 

1, Bankkuptcy — Allowancb op Exemptions— Power to Reopbn. 

When property has been set apart to a bankrupt as exempt, and he 
has been granted a discharge, the propriety of w^hich is not questloned, 
the power of the court to exercise summary jurisdiction over the prop- 
erty so set ofC is exhausted, and it cannot entertain a pétition by a 
créditer to reconsider the question of exemptions. 

8, Samk— Lâches op Crbditok. 

A créditer of a bankrupt, who was scheduled and duly notiiied of the 
flllng of the pétition, is chargeable with notice of the bankrupt' s claim 
to exemptions made therein, and of the subséquent action taken by 
the court thereon; and his failure to appear and contest the allowance 
of such claim, or to except to its allowance, is such lâches as preeludes 
him from any right to hâve the matter reopened on his allégation that 
the property was worth more than the exemption allowed by law, — at 
least, unless his pétition therefor sets out spécifie facts which excuse his 
delay. 

ï 1. See Bankruptcy, vol. 6, Cent. Dlg. §§ 764, 769. 
115 F.— 63 
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In Bànkriïptçy. On pétition of crfedîtôr to reopen and rehear the 
fcankrupt's çlàini tp exetttptions. , 

Pétition by Rowan, a credltor of Reese, a dlscharged bankrupt, to "hâve 
the bankruptcy proiœedlngs reopenèd ;and r&-re£erred to the référée," that 
Rowan may "hâve an oppottualty to flte exceptions to the clalm of exemp- 
tions; 'that equlty may toe donc the credltors, and for gênerai relief." The 
fact» dlselosed by the pétition are as follows: Keeae, the bankrupt, and 
Rowan are «nd were résidents o£ Calhoun couaty, Ala. On February 17, 
1902, Reesé âled his pétition, and next day was duly adjudicated a bankrupt. 
Hisdebtsdtdnotexceed;?5flO. Rowan was In the list of creditors scheduled. 
Ther bankmpt, in his schedules, clalmed as exempt certain Personal property 
and a faomestead In Galh<mn oonnty, Ala.; being ail of the property retumed 
by hlm. The lands aiMÎ property so daimed were duly set apart to the 
baniaîtipt as exempt Reese was discharged the 27th o( March, 1902. On 
Aprilv^j 1902, Rowan filed his pétition, which admlts he knew he had 
beéli^«cheduled ambng the list of creditors, averring "that he did not 
know that Reese was claiming ail fais lands as exempt to hlm; that he did 
not r^eiTe any notice that the same had been set apart to him and was 
silbjètft tc( Contest and exceptions; that he was unacqtiainted- with the value 
of thé iâUdè at the time Reese flled his pétition, and had no idea of their 
value; wben he found out that Reese was claiming the lands as exempt, he 
conamenced to inquire, about them, and examined them as soon ashe couid, 
after te, found that thçy had been set apart as exempt" It is further al- 
légea t|àt the lands are worth from $2,500 to $3,000, and "that there are 
persons%ho would pnrchase the lânds at those figures, so as to leave Reese 
two tiiousahd dollars, thé value of the homestead exemptions to which he 
Is entltled," and stlU leave an excess sufflclent to pay in full the debts 
schedïiiéd. The pétition further avers "that petitloner has aeted as dili- 
gentl^ and tlmely in proteéting his rights in the promises as the clrcum- 
stances wéuld perihit" 

Joseph J. Arnold, for petitioner. 

JO^S, District Judge. No fr^ud or breach of duty of any sort 
is (^arged against the Dankrwpt. Before the filing of Rowan's péti- 
tion, the cdtlrt had set apart the hornestead to the bankrupt as a part 
of his exeriiptions, and had granted him a discharge. Ail power of 
the court of bankruptcy to exercise any summary jurisdiction over the 
bankrupt or to meddle with his exempt property had been exhausted. 
If this difficulty of want of jurisdiction could be surmounted, it would 
not benefit the petitioner. It appears on the face of the pétition that 
the petitioner has been guilty of lâches which bar him of ail right 
to -the relief he seeks. He admits that he was scheduled in the list 
of creditor^, and does not aver that he did not receive timely notice 
of the filing of the pétition. He lived in the same county with the 
bankrupt. The admission that he had notice of the filing of the péti- 
tion, the fact that he lived in the same county with the bankrupt, 
and the presumption which the court must indulge that public ofificers 
hâve donc their duty, ail force the conclusion that Rowan received no- 
tice of the ; filing of the pétition shortly thereafter. Proceedings in 
bankruptcy are in the nature of a proceeding in rem, and certainly 
a creditor who has received notice of the filing, and that he has been 
scheduled 'as a creditor, is charged with notice of whatever transpires 
in the further administration of the bankrupt's estate. As was said 
in Broderick's Will Case, 21 Wall. 518, 22 L. Ed. 599, "The world 
must move on, and those who claim an interest in persons or things 
aiuist be charged with knowledge of their status and conditions, and 
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of the vicissitudes to which they are subject." A mère reading of 
the pétition would hâve informed Rowan that Reese "claimed ail 
the lands as exempt." Being charged with this notice, the law conclu- 
sively charged Rowan with the further knowledge that in due course 
of administration of the bankrupt's estate, thèse lands might be set 
apart as exempt ; that he could prove his debt, and contest the claim 
of exemptions, if excessive, before the référée, and, if dissatisfied 
with his ruling, could except and bring the matter hère for review. 
He was not entitled to any other notice. He had actual or construc- 
tive knowledge of ail the facts, the ignorance of which is now set up 
as an excuse for not pursuing his rights, whatever they were, in the 
time and mode prescribed by law. Ignorance in fact, resulting from 
his failure: to avail himself of the sources of knowledge open to him, 
is négligence and fault which deprives of ail right to reopen the mat- 
ter of which he complains. 

If petitioner could set up his ignorance of facts, to avoid the con- 
séquences of the notice imputed to him by law, and thus excuse his 
failure to appear before the référée and contest the exemptions, the 
facts stated in the pétition do not présent a good excuse, or show 
that he was without fault. General allégations of diligence in such 
matters will not avail. When did Rowan ascertain that Reese "was 
claiming ail his lands as exempt to him"? Was it before or after 
the lands had been set apart? When he discovered that the lands 
had been set apart, had the time expired in which he could appear 
and file exceptions? He merely says, "When he found that Reese 
was claiming thèse lands as exempt, he commenced to inquire, and 
examined the lands as soon as he could after he found that they had 
been set apart as exempt." Construing his pétition (as it must be 
construed) most strongly against him, it must be held at least that 
he ascertained that the lands had been set apart before the 20 days 
had elapsed in which he could file exceptions, and he was therefore 
without the slightest légal excuse foi%not taking that mode of raising 
the contest which he now seeks to bring forward by his pétition. 
Thèse fatal defects of the pétition cannot be cured by the gênerai 
allégation that the petitioner "has acted as diligently and timely in 
protecting his rights in the premises as the circumstances would per- 
mit." The facts must be given, that the court may judge for itself. 
It is a settled rule of law that a party who relies on ignorance of facts 
material to his rights as an excuse for lâches and delay in assert- 
ing them before a tribunal where he had a right and opportunity to 
assert them must show by positive and circumstantial averments why 
he was ignc^rant, and set forth with particularity the facts and cir- 
cumstances as to the time he discovered the matters of which he claims 
to be ignorant, and why they could not sooner be ascertained. 

The pétition is denied, with costs. 
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UNITED STATES PROJECTTILE CO. V. SHAEPLESS. 

(Circuit Court, E. D. Pennsylyania. May 31, 1902.) 

No. 40. 

Rbfbrsikob — Retibw of Findings of Refbree— CoNSTKucTtoN OF Stipula- 

TION. 

By stipulation of the parties to an action at law, the case was ref erred 
to a référée; the stipulation prbvïding that his rulings on the admission 
or rejectlon of testimony and conclusions of law should be reviewahle 
on exceptions by the court, and that his findings of fact should hâve 
the same force and effect as the yerdict of a jury. Held, that the 
referee's findings of fact were équivalent, under such stipulation, to a 
spécial, verdict, and could not be modified by the court or reviewed, 
except In so far as to détermine whether they were supported by any 
évidence. 

At Law. On exceptions to report of référée. 

Joseph C. Fraley, for plaintiff. 
V. Gilpin Robinson, for défendant. 

J, B; McPHERSON, District Judge. When this case was called 
for trial before a jury, the parties entered into the foUowing agree- 
ment : 

"It Is hereby agreed that the above case shall be ref erred to Carter 
Berkeliey "Taylor, Bsq., as référée, who shall hear and détermine the case, 
and report his conclusions thereon to the court. His rullng» on the admission 
or rejectlon of testimony and conclusions of lavf shaH be reviewable on ex- 
ceptions by the United States circuit court, and his findings of fact shall 
hâve the saroe force ànd effect as the verdict of a jury. Judgment shall be 
entered on sald report in accordahce with the décision of the United States 
circuit court, and on appeal or wrlt of error from sald judgment ail questions 
ralsed by sald exceptions or by the final décision of the United States circuit 
court shall be reviewable by the United States circuit court of appeals." 

Under this agreement a large#amount of testimony was taken, and 
the report of the référée, finding in favor of the plaintifï, is now be- 
fore the court. The exceptions that were filed before the référée 
by the défendant were overruled, and the first question to be deter- 
rained is whether, under the foregoing agreement, I hâve power to 
modify the findings of the référée. The exceptions ail relate to find- 
ings of fact, and, asT understand the agreement, thèse findings are 
équivalent to the spécial verdict of a jury. If such a verdict were 
before me, it is obvious that I should hâve no authority to put in 
its place my own findings of fact. At the best, I could do no more 
than examine the testimony in order to see whether there was any 
évidence tôisuppiort the conclusions of the jury. If more than a scin- 
tilla of évidence should be found, the verdict would be final, although 
the opposing testimony might seem to me to be convincing, and to 
require a difïerent conclusion. 

The only conclusion of law is based upon the referee's findings of 
fact, and is the gênerai conclusion that the plaintiff is entitled to re- 
cover. This I can only review so far as to détermine whether the 
referee's findings of fact properly support such a conclusion. An ex- 
amination of the findings will show clearly that, if they are supported 
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by évidence, the conclusion of law indubitably follows; and I need 
only add that there is sufficient évidence to support them ail. No 
doubt, the testimony is conflicting, but with this conflict I bave nothing 
whatever to do. 

The exceptions are accordingly overruled, and judgment may be 
entered in favor of the plaintiff, upon the report of the référée, for 
the sum of $5,228.35, with interest from March 19, 1902, and with 
costs of suit, including the referee's fee. 



In re MEYEK. 

(District Court, N. D. Texas. June 7, 1902.) 

No. 41. 

1. BANKR0PTCT— Préférences— Patmbntb to Pledgbe. 

Payments made on a note by an insolvent within four months prier 
to his bankruptcy, to an indorsee, who holds the note as collatéral se- 
curity for a debt of the payée, are payments to the payée, and must be 
surrendered by hlm before he can prove a further indebtedness against 
the bankrupt's estate. 

2. Bame — Sbpabatb Claims— Debts Subsequbntlt Conteactbd. 

Where a note, which covered ail the then existlng indebtedness of the 
maker to the payée, remains the property of the latter when further 
Indebtedness is contractqd, its payment thereafter, in whole or in part, 
while the debtor is insolvent, and within four months prior to his Iwink- 
ruptcy, Is a partial payment on the entlre indebtedness, of whlch it is 
a part, and constitutes a préférence, which must be surrendered before 
the subséquent debts can be proved against the estate of the debtor iu 
bankruptcy. 

In Bankruptcy. On certificate from référée. 
G. N. Harrison, for claimant, 

MEEK, District Judge. The référée certifies that E. M. Meyer 
was adjudged a voluntary bankrupt on his pétition fîled Decembeï 23, 
1901 ; that the bankrupt, who had been a retail grocer, closed his ac- 
count with Walshe & Co., wholesale grocers, from whom he made 
purchases, on the ist day of July, 1901, by giving them his promis- 
sory note for $350, the same being dated July i, 1901, and due Octo- 
ber 15, igoi, and bearing 10 per cent, interest ffom date; that shortly 
after this note was given it vras assigned as collatéral by Walshe & 
Co. to Brooke Smith & Co. to secure their indebtedness to Brooke 
Smith & Co.; that after this settlement of July ist the bankrupt con- 
tinued to make purchases from Walshe & Co., and on November 9, 
1901, he executed to them two other promissory notes, for $279.23 
each, bearing 10 per cent, interest from date. Thèse latter notes 
were given for indebtedness incurred subséquent to the closing of the 
account by the note of July i, 1901. On November 9, 1901, the 
bankrupt paid $41.25 on the $350 note, and on November 21, 1901, 
he paid $150 on same. At thè time thèse payments were made the 
note was still held by Brooke Smith & Co. as collatéral security for 
the indebtedness of Walshe & Co., and the payments were made to 
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Brooke Smith & Co., ajad credited on Walshe & Co.'s indebtedness. 
Tllë bankrupt wâs insolvent, withiri the meaning of the bankrupt act, 
àt thé timë thèse, partial payments were made. The $350 note was 
not teridèred foi' pt-bof either by Brooke Smith & Co. or by Walshe 
& Co. The daim tendered was based on the two notes for $279.23 
eàch. The référée found that the account current between Walshe 
& Co^ and the bankrupt was closed on July i, 1901, and that the note 
éxecuted by the bankrupt at that time was a separate and distinct debt 
from the two notes offered for probf before him. Hé held that Walshe 
& Co. could not prove their claim based upon the two notes last 
given until they had surrendered the preferential payments made on 
the $350 note, notwithstanding the last mentioned was given in ex- 
tinguishment of an entirely separate and distinct indebtedness. 

Walshe & Co. excepted,,to the ruling of the référée, and urge that 
the payments made by the bankrupt ,to Brooke Smith & Co. on the 
$350 note held by them as collatérial to secure the indebtedness of 
Walshe & Co. could not be considered a préférence received by Walshe 
& Go. It is also urged that where a creditor holds two separate and 
distinct djïbtâàgainst '1;hé estate of a bankrupt a payment on one of 
the debts, whielîiis a préférence ^s to it, doés not prevent the proving 
of the other debt, upon which no payment has been made without a 
surrender of the payments on the first debt, the first debt not being 
tetidéred foi- ptttoi or alldWance. 

'Wàilshe'^ Cfi.'transferred the bankrupt's note for $350 to Brooke 
Smith & Ç6.,,:as coUat^sral to secure ;an ifidebtedness of their own. 
By pledging this note for the payment of their debt, they did not sur- 
render ail théit" înterest'în it. ' While the note was held by Brooke 
Smith Si Co.'as collatéral security, and while théy might hâve col- 
lected it under certain conditions, yet, in event Walshe & Co. paid 
their indebtedness, Brooke Smith & Co. would be compelled to sur- 
render this collatéral note. Brooke Smith & Co. stood in the posi- 
tion of trustée for the bénéficiai interest of Walshe & Co. in the 
note, and covild onlv ,deal with it according to the settled rules of 
the iaw mer,chant. The de'bt of Walshe & Co. was reduced by the 
payments mâde^ by thé baiikrupt ta^Brooke Sniith & Co., and there- 
fpre Walshe & Co. enjoyed the fruits of such payments as much as 
if they had beén made, direct to them. It would be inéquitable and 
utiji^st to othef creditors,,tô say that they had received nothing oq 
the,$35o,iï0te given thçmby, thé bankrupt. The référée was correct 
in holding that . for ail purjioges of this proceeding the payments made 
on the note would be considered as having been received by Walshe 
&'Co. ^ ,: 

Section 60a pf the b|nliTuptcy "act provides as follows : 

"A person shall be ijeemcfd tohave given a préférence If, being insolvent, 
he, * * * h»^ made a trangfer of any of his property, and the efCect of 
th^ enforceinent of such ti-ansfeir will be to enable any one of lils credltors 
to otitain a greater peréèùtttge of lils débt' than any other of his credltors 
of the: same classi" ■■ ; ; 

Section S7gof the aÇt'pi^tivides as foilows : 

"The claims! .of credltors whp hâve received préférences shall not be al- 
lô vved unless sùéh credltors shall surrender their préférences." 
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Thè bankrupt's indebtedness to Walshe & Co. at the time of the 
filing of his voluntary pétition was représentée! by three notes, — one 
for $350, dated July i, 1901 (on which twô partial payments had been 
made on November gth and 2ist, respectively) ; and two for $279.23 
each, dated November 9, 1901. While the note for $350 was given 
to settle a prior, separate, and distinct indebtedness on the part of the 
bankrupt to Walshe & Co., yet at the time of bankruptcy a portion 
of this note was still owing, and constituted a portion of the whole 
debt Owing by the bankrupt to Walshe Se Co. To rulè that a créditer 
could withhold from proof a note upon which he had received sub- 
stantial partial payments, and présent for allowance other obligations 
of indebtedness without a surrender of partial payments received, 
would be, in the judgment of the court, to ignore the plain import 
of the language abOvé quoted from the bankruptcy act. While the 
authorities on this question are in confusion and conflict, yet the 
views entertained by the court are enunciated in several recently de- 
cided cases. In re Conhaim (D. C.) 97 Fed. 923; In re Bashline 
(D. C.) 109 Fed. 965; In re Abraham Steers Lumber Co. (D. C.) 
lie Fed. 738. Thè contrary rule is announced in Re Seay (D. C.) 
113 Fed. 969, and cases therein cited. After reading the published 
adjudicated cases, the writer is of the opinion that the conflicting 
views will not be harmonized until the suprême court speaks. 

The action of the référée in refusing to allow the claim without a 
surrender of the préférences will be affirmed. 



In re GARLINGTON. 
(District Court, N. D. Texas. June 7, 1902.) 

BANKKtrPTCT— PkOVABLE DeBTS— COLLECTION? PeE StIPULA*ED IN NOTE. 

Under Bankr. Act 1898, § 63a, providing that "debts of a bankrupt 
may be proved and allowed against his estate which are (1) a flxed 
liability as evidenced by a judgment or an instrument in writing abso- 
lutely owing at the time of the filing of the pétition," etc., attomey's 
fées stipùlated for in a noté "in case it shall be placed in the hands 
of an attorney for collection" cannot be proved as a part of the debt, 
where the note had, not matured at the time of the filing of the pétition 
In bankruptcy against the maker. 

In Bankruptcy. On certificate of référée. 
Coke & Coke, for claimant. 

MEEK, District Judge. The référée certifies that Charles F. 
Garlington was adjudicated a bankrupt on his voluntary pétition No- 
vember 27, 1901 ; that among other indebtedness scheduled by the 
bankrupt as owing the National Exchange Bank of Dallas was an in- 
debtedness evidenced by a promissory note, which was submitted in 
support of proof of claim, and reads as follows : 

"Dallas, Texas, August 31, 1901. 
"On the 28th day of February, 1902, without grâce, I. we, or either of us, 
promise to pay to the order of M. N. Garlington nine thousand three hun- 
dred and seventy-flve dollars, with interest at the rate of ten per cent, per 
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annum from maturlty nntll pald, for value recelved; and further promise 
tJikt,;if thià ïnotè' la plaeed In 1ilj)e.!hâfla9i&f.aE attomey for collection, to pay 
teDiPer cent. addUflonal on .tbefuU amount due for attorney's fee. Payable 
at iUe qftce Qf the National Èiéliaiige Bank, of Dallas, Texas." 

..^his npfte wa,s .secured % a tnqrtgage upon certain real estate în the 
çity of Dallas. It is set fprth in, the proof of claim that this note, 
t;0gether;\yitiipthers, was.placed in the hands of attorneys for collec- 
tion, and that.thereby there has become due thereon, in addition to the 
principal 'aiid interest, ^o per cent, on the full amount of principal and 
intérest asîlttorney's fées.; ;, The référée allowed the claim for $9,375, 
and this jwas de^ared a; lien upon the mortgàged property. The claim 
for 10 Uercent. additional as ?ittorney's fées was disallowed, and the 
National Exchange Bank of Pallas asks for a review of the action of 
the referme: in ordering such disallowance. 

Chaptef 7,;§-63, of the bankruptcy act, reads in part as follows: 
"Debts whleh may be proTed-^<a) Debts of the banlirupt may be proved 
and allowed agaJnst his estate whlch are (1) a fixed llabllity, as evidenced 
by a judgmént or an instrument Ih writing absolutely owing at the time of 
the fillng of the .pétition against hlm, whether then payable or not, with 
Interést thereon %hlch -wouia hâve been recoverable at that date or with 
a rebate of interést upon such as were not then payable and did not bear 
Interest" , 

The debt eliridencedby the note in question was proved and allowed 
under this provision of thciact. AU that was absolutely owing on this 
note at: the time of the filing of the pétition by the bankrupt was the 
principal. It is not shown anywhere in the record that this note was 
placed in the hands of an attorney for collection prior to the institu- 
tion of bankruptcy proceedings. In any event, the holder thereof 
would hâve no right to mature the additional obligation of 10 per cent, 
for attorney's fées until after the due date of the note. 

The parties, in ?tipulating for an attorney's fee contemplated an en- 
forced collectidii of the debt from the maker through the médium of 
an attoriièy,' and possibly the courts, but did not contemplate the col- 
lection of ail br a part oï the debt from a bankruptcy estate. The 
rights and equifies of the o\vner became fixed at the institution of this 
proceedingby virtue of; the provisions of the bankruptcy act, and he 
çannot, by plàcing this note in the hands of an attorney for collection 
ait a subseqaënt date, ftirthèr burdèn the estate of the, bankrupt to the 
extent ôf lo per cent, dri the amount rendered due by the filing of the 
pétition. 

The action of the référée in'disallowing the attorney's fee is afïîrmed. 



:THE OAtTAIN SAM. 

{District Coùi^'S. D. Alabama. March 6, 1902.) 

1. CôLLiSToN— SujJT FOR Damages— Evidence. 

The téstiindny pf ofBceps^iid 'witnésses as to what was actnally done 
on boàrd thelr .Own vesseis Isi entitled to greàter weight than that of 
witnesses who form tli,eiç[Citfilnl|Ons merely from observation. 

3. SAMB^IÎEOPl!eK|ÎT,T0WING— LBJSffilTH OP LiNE. 

It Is HOT-ittegligent tindër ail olrcumstanees for a tug to tow a vessel 
with a great lèngtb: ô-f Une; and, to render her liablë for a collision on 
that groTlnd, it must be shown that it resulted from such cause. 
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8. Same— Signal on Lbaving Berth. 

Under pilot ruie 8, requiïlng boats when moved from tnelr docks or 
berths, and other boats are liable to pass from any direction toward 
them, to glve a signal, a tug should give such signal on takiug a tow 
from its berth; but the f allure to do so wiU not render her liable for a 
subséquent collision between the tow and another vessel, wliere the 
latter saw the tug at the slip, and knew she was taking out a tow. 

4. Same— Tna with Tow and Fkeb Berth. 

As between a tug with a heavy tow and an overtaking tug without 
any tow, the duty is imposed on the latter to keep out of the way. 

5. Samb— Tug Overtaking Tow— Failuke to Keep Lookout. 

The tug Captaln Sam, on a clear morning, took â large and beavily 
laden barge from her slip in Mobile, and started up the river against a 
strong wJnd and current At the time she took the barge out, the tug 
Hero was further down stream, also eoming up the river. Both tugs 
proceeded up stream, the Hero for some time gaining, untU she nad 
passed the barge, when she, in some manner, was struck by the barge 
and injured. The weight of évidence showed that the barge was f ol- 
lowing directly in the course of her tug on a Une which had been run 
out to a length of about 250 feet, and that, after passing, the Hero went 
on a course diagonally crossing that of the tug and tow, although there 
was plenty of room in the ehannel to keep away. The Hero had no 
lookout, and did not see the barge until immediately before the collision. 
iHeld, that the Captain Sam was not in fault, but that the collision re- 
sulted from the fault of the Hero, whose duty It was to see and watch 
the tug and tow, and to keep out of thelr way. 

In Admiralty. Suit for collision. 

Smith & Gaynor, for A. J. Stone. 

R. H. & N. R. Clarke, for J. B. Stiggins. 

Pillans, Hanaw & Pillans, for the tug Sam. 

TOULMIN, District Judge. Thèse are libels for collision, by A. 
J. Stone, the master and pilot of the steam tug Hero, and J. B. Stig- 
gins, the owner of said tug, against the steam tug Captain Sam. The 
collision happened near the middle of Mobile river, opposite the north 
side of the Mobile & Ohio Railroad wharf, in the city of Mobile, 
shortly after 7 o'clock in the morning of January 20, 1900, between 
the barge Jerry, in tow of the Captain Sam on a hawser, and the tug 
Hero. Both tugs were bound up the river. The Hero was dam- 
aged, and her said master and pilot was thrown into the water and 
greatly injured. 

The négligence charged is that the towline of the Captain Sam 
was too long for the proper management and control of the tow, 
and that the barge was pulled by the Captain Sam from her berth 
at the dock with so long a line and at such great speed that it swung 
therefrom, quartering across the river below the Hero, turned in 
behind her, and struck her on her port quarter some 7 or 8 feet from 
the stern; and that the C^iptain Sam, on leaving the slip at the dock 
with the barge, negligently failed to give a signal by blowing her 
whistle as required by rule , 8 of the pilot rules. The évidence, with- 
out conflict, is that the morning was bright and clear; that there 
was a strong north wind blowing, and a strong current in the river ; 
that the tug Captain Sam left the dock in the Tower part of the city, 
and came up to what is known as the elevator slip, where she took 
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in tow the barge Jerry, loaded with about 55,000 feet of timber and 
Iwniber;, tb,at tbe. JeriT; is a very large barge;' she was rigged witti 
steering aj)pliances, aqd had a captain or steérsman aboard of her. 
l'hère were severalother men on board, who were stevedores going 
up the river' to load a vessel with said tîmber and lumber; that the 
Hero left her berth in a slip some 800 yards below the elevator slip 
a little before j o'clock; that the Captain Sam had preceded her up 
the river, and when the, Hero got out of the slip of her berth the Cap- 
tain Sam wasmear by, and opposite the elevator slip, and in the act 
of takîng the barge in tpw, The IJero headed northeastwardly, and 
went out in or neàr the middle of the river; that the river from the 
Mobile & Ohio Railroad wharf to the east Une of the channel is 950 
feèt. A. J. Stôïie testifiéd that when he got out of the slip he looked 
up ;the river and saw the Captain Sam lying quartering up the river, 
and apparently about 30 yards from the elevator wharf or slip ; and, 
seeing that she was going to pull a vessel out, he went out in the 
middle of the river, and headed north; that when he reached a point 
ab,QUt opposite to the Captain Sam she passed ahead, and about 30 
yards to the westward, and proceeded up the river; that he never 
did get abreast of her; that; she ran ofif from him and left him in the 
reâr; that he did not seev;thë barge or any towline; that the first 
time he sâw tbè barge was y^lien'tlae fireman on the Hej-o called out to 
him to "look out for the barge." He looked out through the window 
of the pilot house, and saw the barge 15 or 20 feet from, and a little 
below, him, coming quartering towards the Hero's stern. He did 
not see the towline, but said he "did not notice particularly" ; that 
when he saw the barge he put the wheel of the Hero to starboard 
and the helm to port, but it did not hâve much eflfect, — the barge 
w^s then too closCf ,When the barge struck the Hero the Captain 
Stim was gàirtg sWaight up the river, and nearly 100 yards ahead of 
him, — at leaàt-2s6 feet,— and'a little to the westward of him; she 
appeared to be going atiùll speed; that the Captain Sam blew no 
Whistle when she came' out with her tow, and the Hero blew no 
whistle as she procèeded up thé river behind the Captain Sam, and 
had no loôkout. He fùrther testified that it was the custom to blow 
a whistle when; leaving the .dbck' with or without a tow, as required 
by the rule.' Horace Saiiïoèls''also testified, for the libelants, that 
hé was the fireman ôîi the-Hëro; that when he first saw the barge, 
just before the collision, it was, coming towards the Hero on the 
port side in an anglittg direction; and was about lo feet of the Hero; 
that his attention wais called to thé barge by hearing some one laugh- 
ing, and he JOQked out aiid saw her as stated. Hé was in the hble 
of the boat, putting ,iii 'écrali. aiid had been down there ever since he 
left the wharf, excejit vJlifeii hë came on deck one time to straighten 
otit a rope ; that liie Captàîà Sam was about, 100 yards from the 
Hero at the time ôf ' tHë collisîotij and thàt thé tow line was taut; 
that when he first saw the Captain Sam going out in the stréara she 
was about 150 yards frd^!thë Hèro', and that befbre the collision hap- 
pénéd she was in 60 oif 75 yârds of her. It appears that the Hero had 
a crew of three rneil,-— pilot, fireman, and engineer. The pilot and 
fifeman testified sùbstarttially as hereinabove stated. The engineer 
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uhfortunately lost his life in the disaster. A number of other wit- 
nesses testified, both for the libelants and the claimants, some of whom 
were on shore, and witnessed the collision and circumstances con- 
nected with it, and some were aboard the Captain Sam, and on the 
barge Jerry. 

The decided weight of the évidence is that the towline was cora- 
paratively a short one when passed to the barge, — not more than 30 
or 35 feet long, — ^but was gradually let out until it was perhaps 250 
feet long, though there was some discrepancy in the testimony on this 
point ; that when the Captain Sam stopped to take the tow she occu- 
pied a very few minutes in doing so; that the barge was ready tobe 
taken up, and the Captain Sam halted in the stream, hardly coming 
to a dead stop. There is a want of harmony in the testimony as to 
whether the barge was entirely out of the slip when the line was 
passed to it, or whether it was only partly out. Some of the wit- 
nesses — even some who aided in moving the barge out — said it was 
entirely out of the slip and in the stream, while others said it was 
only partly out of the slip, and that the tug passed the line to it and 
pulled her clear of the slip. However, they ail substantially agreed 
in saying that a very short time was consumed by the tug in getting 
the tow and going ahead, and that it went out in the stream, quar- 
tering or angling in a northeasterly direction, and with a little swing 
or sheer by the barge, and that the tug went off slowly, and did not 
quite reach the middle of the river when she headed north, and the 
barge straightened up behind her, and was so foUowing her at the 
time of the collision ; that the Captain Sam had not attained full speed 
when the collision occurred, but was going faster than she was when 
she started out with the tow. The weight of the évidence, further, 
is that the Hero was farther down the river than the Captain Sam 
when the latter left the elevator slip, and was about 150 yards south- 
eastwardly from her; that the Hero was making more speed than 
the Captain Sam up to a few minutes before the collision. The Hero 
was unencumbered, while the Captain Sam was encumbered with a 
heavy tow going against a strong entrent and north wind; that for 
some few minutes before the collision the Hero was abreast of the 
barge to the eastward of her, and approaching on a line intersecting 
the course of the barge, and had gotten partly ahead of the barge, 
bearing northwestwardly across her course, when the collision hap- 
pened. The weight of the évidence also is that the manner in which 
the barge was being towed was a proper, and the customary, man- 
ner. The Captain Sam was a much larger, more powerful, and 
faster boat than the Hero. The captain of the barge and others on 
board of her with him, who testified, stated that he was at the helm, 
steering the barge, from the time they left the slip up to the time of 
the collision, and that she was straight behind the Captain Sam when 
the collision happened. There is some other testimony, which tends 
to show he was not steering at the time ; but it is of a négative char- 
acter. Furthermore, "the established rule is that the testimony of 
ofiScers and witnesses as to what was actually done on board their 
own vessels is entitled to greater weight than of witnesses * * * 
who judge or form opinions merely from observation." The Havana 
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(D. C.) 54 Fed. 413; The Alexander Folsom, 3 C. C. A. 165, 52 
Fed. 41Ï. 

' It is riegligence for a tug to tow a vessel on a hawser that is so 
îôpg that it îs linmanageable and liable to sndden sheer. The theory 
of thë hbelants' case is based on this rule. But the tacts of the case 
as developed by the évidence do not sustain their theory. "It i not 
négligent ùnder ail circumstances for a tug to tow a vessel wiih a 
great lerigth of line. To render her liable, it must be shown by a 
fair prépondérance of proof that the collision resulted from such dan- 
gerous length of line." Spenc. Mar. Coll. § 128; The Ashford (D. 
C.) 44 Fed. 703. I find that the prépondérance of proof is the con- 
trary. 

"As between a steamer and a tug wlth a heavy tow, the tug and tow are 
to be treated as a salling vessel, and the duty of avoiding them is imposed 
on the steamer." Spenc. Mar. Coll. § 123, and authoritles cited in note. "The 
rule gives the rlght of way to a salling vessel as against a steamer, and re- 
quires the steamer to keep off the course of the sailing vessel if it is prac- 
tically possible to do so." The Marguerite (D. C.) 87 Fed. 953. 

The évidence shows that there was ample room in the river to the 
eastward bf the Captaîn Sam and her tow for the Hero to hâve kept 
out of their course. Moreover, the Hero was the overtaking vessel, 
and it was her duty as such to keep out of the way of the Captain 
Sam and her tow. i Supp. Rev. St. p. 787, arts. 24. 25 ; The Svlvan 
Grove (D. C.) 29 Fed. 336; Spenc. Mar. Coll. § 69. That the Hero 
was the overtaking vessel is clearly shown by the testimony of the 
witness Horace Samuels, the fireman on the Hero. He stated that 
when he saw the Captain Sam with the barge going out in the stream 
the Hero was 150 yards southeastwardly of her, and that before the 
collision occurred she was in 60 or 75 yards of her. His testimony, 
which is corroborated by bther évidence in the case, establishes sev- 
eral material facts, namely: That the Hero was the overtaking 
vessel; that she was rurining faster than the Captain Sam, at least 
up to a few minutes before the collision occurred; that she had 
gained on the Captain Sam the diiïerence between 150 yards and 
60 or 75 yards before t-hàt time; and that when the Hero was 150 
yards, say 450 feet, of the Captain Sam shç was a greater distance 
from the Captain Sam than the barge was by 150 to .200 feet. It 
was the duty of the Hero to see the Captain Sam with her tow as 
soon as she could be sçen, to watch her progress and direction, to 
take into account ail the circumstances of the situation, and so govern 
herself as to guard against péril to either. The Falcon, 19 Wall. 
75, 22 L. Ed. ^; The Càrroll, 8 Wall. 302, 19 L. Ed. 392. And the 
Hero should hâve had a lookout, and especially was it her duty, 
knowing that the Captain Sam was in the river, and when fîrst seen 
by the master and pilot" of the Hero at or near the elevator slip was 
in the act of taking a tow.. 

I think the fact that the barge and tow line were not seen is sufîî- 
cient to impute négligence to the Hero. Her failure to hâve a look- 
out was a direct violation of the régulations, and it may be fairly 
presumed that if shé had been properly manned in this respect the 
accident would hâve been avoided. Pilot rule 8 provides that : 
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"Wlien boats are moved from their docks or berths, and fither boats are 
Hable to pass from any direction toward them, they shall give the same signal 
as in case of boats meeting at a bend," etc. 

The Captain Sam gave no signal at the time she left the elevator slip 
with her tow. She was not leaving her dock or berth. Her situation 
and movements did not bring her within the letter of the rule. But 
it may be said that she was within the spirit and purpose of the rule, 
which required her to give notice to other boats liable to pass that 
she was in motion. The Captain Sam was taking a tow. The barge 
to be towed was in a berth, and being brought out from it. Some 
of the évidence, as I hâve said, is that the barge was only partly out 
of the slip when the towline was passed to it, and that it was pulled 
out by the tug. Conceding this to be true, and that the tug and its 
tow should be treated as one vessel under the circumstances, I think 
the Captain Sam should hâve complied with rule 8. But her failure 
to do so does not, in my opinion, affect this case. She was plainly 
seen by the pilot of the Hero. He saw her steam up to the point 
where she temporarily stopped to take the tow. He saw her lying 
in the stream a short distance from the slip, and saw she was going 
to pull a vessel out. So he required no signal to give him notice 
that she was in motion or about to move. And there is no reason to 
believe from the évidence that the failure to give a signal had any re- 
lation to the collision, or caused, or could hâve caused, it. My judg- 
ment is that the libelants are not entitled to recover, and that the 
libels must be dismissed, at the libelants' cost. 

The claim of Kate Y. Baker, as administratrix, being based on the 
same facts, as far as a right to recover for the collision is concerned, 
is also dismissed. 



UNITED STATES MIN. CO. v. LAWSON et aL 

(Circuit Court, D. Utah. May 12, 1902.) 

No. 467. 

1. FEDERAL Courts— Eqdity JnRisDicTioN— Suits to Quiet Title. 

A fédéral court of equity, though sittlng in a state where by statute 
a suit to quiet title or to détermine an adverse claim may be brought, 
regardless of possession, cannot entertain such a suit by the holder of 
the légal title unless the bill shows afflrmatively either that complainant 
Is in possession, or that both complainant and défendant are out of pos- 
session. 

8. Same — Effect of Pratbb for Injunction. 

A fédéral court of equity Is not given jurisdiction to try the title to 
a mining claim, where the bill does not show that complainant is witli- 
out an adéquate remedy at law, merely because an Injunction is prayed 
for to prevent alleged trespasses by défendant, an adverse claimant, in 
removing ore from the claim. 

In Equity. Suit to quiet title to a mining claim. On demurrer to 
bill. 

Bennett, Sutherland, Van Cott & Allison and Robert Harkness, 
for plaintifï. 

Ogden Hiles, for défendants. 

If 1. See Courts, vol. 13, Cent. DIg. f 907. 
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MAiRSHALL, District Judge. This case is before the court upon 
à dëfntirrèr to the complainant's bill. The bill, after alleging the 
diverse citizenship of the parties, in substance states: That the com- 
plainant is the owner of the Jordan Extension mining daim, in which 
claim, Tvithin the surface boundaries extended downward vertically, 
there is a vein of rock in place, carrying precious metals, the prop- 
erty of thé complainant, and exceeding in value the sum of $2,000; 
that the défendants assert and claim an interest in the premises and 
minerai yein adverse to the complainant, and that the claim of the 
défendants is without right; that in the assertion of their said claim, 
without the knowledge or consent of the complainant, the défend- 
ants hâve within two years last past, by means of secret underground 
workinjgs, entered beneath the surface of the Jordan Extension min- 
ing claim, and mined and extracted and removed therefrom large 
quantities of valuable ore; that the said défendants threaten to con- 
tinue their wrongful and unlawful jriVasion of the plaintifï's premises, 
and to continue to mine and extract ore therefrom, to the great 
and irréparable injury of complainatit, and will do so unless enjoined 
and restrained by the order of this court. The complainant further, 
under equity rule 21, sets up the claim which it supposes will be in- 
sisted upon by the défendants, viz., that the défendants are the own- 
ers of the adjoining mining claim known as the "Kempton Mine," 
and claim that the ore found in the Jordan Extension mining claim 
belongs to a vein having its apex in the Kempton mine, and, for the 
purpose of avoiding this claim, by counter averment, the complain- 
ant allèges that it is the owner and in possession of a mining claim 
usually known as the "Old Jordan," and of a mining claim known 
as the "Mountain Gem," and that, if there is any minerai vein or Iode 
in the Kempton mining claim existing in or in any wise extending 
to or under the Jordan Extension mining claim, such vein or Iode 
does not hâve an apex in the Kempton mining claim, but the same 
apexes in the Old Jordan and Mountain Gem Iodes. The decree 
prayed for is that an injunction be granted restraining the défendants 
from continuing their workings in the plaintiff's mining claim, or 
removing ore therefrom, and that the plaintifï's title to the Jordan 
Extension mining claim be quiëted against the daim of the défend- 
ants. The défendants demur to the bill on the ground of a want of 
equity, and because the complainant has an adéquate remedy at law, 
and also on the ground of a want of certainty, for the alleged reason 
that it cannot be ascertained therefrom whether the proceeding is 
to quiet the title of the plàintiff to the Jordan Extension mining 
claim, or to the Old Jordan and Mountain Gem mining daims. 

It will be perceived that the complainant does not allège that it is 
in possession of the Jordan Extension mining claim, nor, on the other 
hand, does it allège that the défendants are not in possession of that 
claim. The allégations as to the défendants' trespasses upon the 
claim cannot be considered an affirmative averment of possession on 
the part of the défendants. Coal Co. v. Doran, 142 U. S. 417, 449, 
12 Sup. Ct. 239, 35 L. Ed. 1063. If we consider the bill as one to 
quiet the plaintifï's title to the Jordan Extension mining claim, or to 
détermine the adverse daims thereto of the défendants, and without 
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référence to the injunction asked, it will be seen that it would be 
sufficient in a state court of this state, under sections 2915 and 3511 
of the Utah Statutes, which provide : 

"Sec. 2916. In an action brought by a person out of possession of real 
property to détermine an adverse claim of an interest or estate therein, tlie 
person mailing such adverse claim and persons in possession may be jolned 
as défendants, and, if the judgment be for the plaintifiC, he may hâve a vvrit 
of possession for the promises as against the défendants in the action agalnst 
whom the Judgment has passed." 

"Sec. 3511. An action may be brought by any person against another who 
daims an estate or Interest in real property adverse to him for the purpose 
of determlnlng such adverse daim." 

As stated in Wehrman v. Conklin, 155 U. S. 314, 323, 15 Sup. Ct. 
129, 132, 39 L. Ed. 167, such statutory provisions enlarge the ancient 
jurisdiction of courts of equity in the following particulars: 

"(1) It does not requlre that plaintiff should bave been annoyed or threat- 
ened by repeated actions of ejectment. (2) It dispenses wlth the necessity 
of his tltle having been previously establlshed at law. (3) The bill may b« 
flled by a party having an équitable as "well as a légal tltle. (4) In some 
States it Is not even necessary that the plaintiff should be in possession of 
the land at the time of flling the blU." 

Thèse enlarged équitable rights are to be administered in fédéral 
courts so far as they do not conflict with any provision of the consti- 
tution or with the statutes of the United States. Holland v. Challen, 
iio U. S. 15, 26, 3 Sup. Ct. 495, 28 L. Ed. 52; U. S. v. Wilson, 
118 U. S. 86, 89, 6 Sup. Ct. 991, 30 L. Ed. iio; Frost v. Spitley, 121 
U. S. 552, 557, 7 Sup. Ct. 1129, 30 L. Ed. loio. 

The seventh amendment to the constitution of the United States 
déclares, "in suits at common law, where the value in controversy 
shall exceed twenty dollars, the right ôf trial by jury shall be pre- 
served;" and section 723, Rev. St. U. S., which is identical with the 
sixteenth section of judiciary act of 1789, provides, "Suits in equity 
shall not be sustained in either of the courts of the United States 
in any case where a plain, adéquate and complète remedy may be 
had at law." If a plaintifif be in possession of land, and complains 
of a trespass of a continuing nature, so that redress at law would 
require a multiplicity of actions, the remedy at law would not be so 
adéquate as that aflforded by a court of equity; and in Holland v. 
Challen, supra, it was held that, when neither plaintifif nor défendant 
was in possession, the circuit court of the United States, sitting in 
equity, hâd jurisdiction, under a sifflilar statute, to détermine the ad- 
verse claim of the défendant, although there had been no prior pro- 
ceeding at law to enforce it. In such a case it was pointed out that 
plaintiff could bring no action at law, and the statute gave him the 
right to proceed in equity. In Whitehead v. Shattuck, 138 U. S. 146, 
II Sup. Ct. 276, 34 L. Ed. 873, however, under a similar statute, 
the plaintifï iîled a bill in the United States court to quiet his title 
to land alleged by him to be in the possession of the défendant. It 
was held that his remedy was at law, that a défendant had a consti- 
tutional right to a trial by jury, and that the rule declared in Holland 
V. Challen was restricted to cases in which neither the plaintifif nor 
the defendan): was in possession. So that it must be conceded that, 
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if thé plaintiiï had alleged that the défendants were in possession of 
the jtiining claim, the bill, considered solely as a bill to quiet title, 
could not be sustained in this court. Is the plaintifîE in any better 
position, owing to the fact that there is no allégation concerning 
the possession? It is not averred that the défendants are not in pos- 
session, or that the land is unoccupied. The title of the plaintiff is 
kgal. It is invoking the concurrent jurisdiction of a, court of equity. 
The burden is upon the plaintîflf to show its right to the équitable 
remedy sought, and for this reason that it has no adéquate remedy 
at law. 

In Railroad Co. v. Goodrich (C. C.) 57 Fed. 879, it was held by 
McKenna, Circuit Judge, as stated in the syllabus of the case, that : 

"In fédéral courts slttlng in states where the local statutes hâve dispensed 
wlth possession by complainant as a prerequisite to malntaining the suit, a 
bill in equlty to quiet title to land Is demurrable which falls to allège af- 
firmatlyely elther that the plaintiff is In possession, or that both complainant 
and défendant are eut of possession." 

There seems to hâve been no contrary holding. 

It foUows that, unless the case alleged îor an injunction distin- 
guishes the case at bar from the authorities cited, the demurrer must 
be sustained: If the défendants are in possession, the property can 
be recovered and the title determined in an action of ejectment. The 
entire function of the injunction sought would be to préserve the 
property pending the litigation. It is a famiUar rule that, where a 
part of the relief to which the plaintifï is entitled is équitable, a court 
of equity, having jurisdiction for this purpose, will ordinarily assume 
jurisdiction of the èntire case, and grant both the légal and équitable 
relief that the case demands. It is no less well settled that the right 
to an injunction tQ prevent the continuance of a wrong may be a 
sufEcient équitable incident to give a court of equity jurisdiction of 
wbat would otherwise be alegal action. Root v. Railroad Co., 105 U. 
S. 207, 209, 26 L,. Ed. 975; Jésus Collège v. Bloom, 3 Atk. 262, 
263 ; I Pom. Eq. Jur. § 236. To hâve this efïect, however, the équi- 
table relief must be something more than simply in aid of a légal ac- 
tion or during its pendency. Courts of equity do not usually under- 
take to try disputed légal titles to land. American Dock & Improve- 
ment Co. v. Trustées for Public Schools, "iJ N. J. Eq. 266. And be- 
fore a plaintifï is entitled to a permanent injunction restraining the 
violation of a Gbmmon-law right, he must ordinarily establish this 
right at law. Coke Co. v. Broadbènty 7 H. L. Cas. 601, 606. In 
the fédéral courts, at least, it is common practice to proceed in equity 
for an injunction' to préserve realproperty pending légal proceedings 
for the détermination of the title. Erhardt v. Boaro, 113 U. S. 527, 
528, 5 Sup, Gt.! 560, 28 L. Ed. II 13; Waterloo Min. Co. v. Doe, 27 
C. G. A. 50, 82 E«d. 45, 49 ;■ St. Louis Min. & Mill. Co. of Mon- 
tana V. Montana» Min. Co. (C. G.) 58 Fed. 129 ; Stevens v. Williams, 
5 Morr. Min. Rep, 449. In ail of thèse cases injunctions were sought 
to restrain trespasses upon mines, and in the last case, at page 452, 
it is said: ■ 

"To draw the question of title Into this court upon a merely collatéral 
matter, such as-tlië' presei:vation of the property pendifig the litigation, 
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would be a usurpation of authorlty. • • • Regularly, the law action 
should be brought before application Is made for an injunctlon, and that 
fact should be averred In the blll; but, where that has been omltted through 
mistake or Inadvertence, the rule has been so far relaxed to admit of the 
brlnglng of such suit after the flllng of the blll; the plalntifï belng put upon 
terms of commenclng the suit wlthln a short- tlme, and prosecutlng It wlth 
diligence." 

In Davidson v. Calkins (C. C.) 92 Fed. 230, the complainants' bill 
was substantially identical with the bill in the case at bar, with the 
exception that the défendants were alleged to be in the possession 
of the mining claim in controversy. It was held that no case was 
stated for équitable relief. The court said at page 232: 

"One of the grounds on whieh the défendants resist the application for 
an Injunctlon is that a suit to quiet title cannot be maintalned In the fédéral 
courts when the défendant Is in possession of the property, and that thei-ef ore 
an injunctlon pendente lite will not be granted under such circumstances. 
If the premlse above stated be true, défendants' déduction therefrom loglc- 
ally follows. To me It seems too plaln to admit of controversy that an In- 
junctlon will not be Issued at the instance of one of two or more confllctlng 
claimants merely to protect and préserve property for the party who niay 
show hlmself ultimately entitled thereto, unless the question of ownershlp 
can be determined by the court whose conservative jurisdlction Is invoked. 
It Is true that where ejectment is pending In the fédéral court the court may, 
on îts equlty slde, by Injunctlon or otherwise, protect the property until the 
common-law action is disposed of. Busklrk v. King, 18 C. C. A. 418, 72 
Fed. 22. It Is also true that ejectment wUl lie for a mining claim, although 
paramount tltle be In the United States (Eev. St. TJ. S. § 910). No such 
situation, however, is hère presented. The case at bar is not auxlUary to 
any action pending on the law slde of the feourt, but Is an Independent suit 
to quiet title in which complainants seek a temporary Injunctlon against 
threatened waste by the défendants who are In possession of the property. 
Unless thls court can grant the ultimate relief, it will not apply a provisloual 
remedy." 

In Scott V. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 L. E|d. 358, 
the suit was to set aside a conveyance claimed to hâve been made in 
fraud of creditors, and to subject the property of the défendant to 
the payment of a simple-contract debt of one of the défendants in ad- 
vance of any proceeding at law either to establish the debt, or to en- 
force its collection. The Code of Mississippi, in which state the case 
arose, specially permitted the maintenance of such a suit in the 
courts of the state. Mr. Justice Field, delivering the opinion of the 
suprême court of the United States, at page 109, 140 U. S., page 713, 
II Sup. Ct., and page 358, 35 L. Ed., said: 

"The gênerai proposition as to the enforcement In the fédéral courts of 
new équitable rights created by the states Is undoubtedly correct, but sub- 
ject, however, to thls qualification: that such enforcement does not Impair 
any rlght conferred, or confllct with any Inhibition imposed, by the consti- 
tution or laws of the United States. Neither such rlght nor such inhibition 
can be In any way Impaired, however fuUy the new équitable rlght may be 
enjoyed or enforeed In the states by whose législation it is created. The 
constitution, In its seventh amendment, déclares that, 'In sults at common 
law where the value In controversy shall exeeed twenty dollars, the rlght 
of trial by jury shall be preserved.' In the fédéral courts this rlght cannot 
be dispensed wlth, exeept by the assent of the parties entitled to it; nor 
can it be Impaired by any blending with a claim properly cognizable at law 
of a demand for équitable relief in aid of the légal action, or during Its 
pendency. Such aid In the fédéral courts ïaust be sought in separate pro- 
115 F.— 64 
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ceejCU«i|s,.tOjtl\ç.,end that the rlght to«a trial by Jury In the légal actiom may 
bé'.preserY^dj^t^çît" . ",:. 

The firstjiêieeçmd, and fouirth grounds of demurrer will be sustained, 
arid the tWFd '.jground of deniufrer pyerruled. The plaintiff will be 
grarited lieâye to file; an amended bill on or beforè the next rule day 
of the court. 
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: pîstrlct Court, s. D, Alatoama. March 4, 1902.) 
No. ôse. 

1. OoiiMsiOBri— Steamer and Sah-ing Vessel— Buhdbn dp Pkoof. 

In :ease of collision between a mailing vessel and a steainer the pre- 
sumption of law is tbattbe steamer was in fault, and sbe bas tbe burden 
Of proof to establisb tbe misconduct of the salling vessel and ber own 
proper navigation, or that the. collision resulted from Inévitable accident. 

2. 8a:mb— Itibence Considbbbd. 

-: When a steamer was coming up tbe channel in Mobile Bay, sbe sigbted 
a schoonôr about 1^^ miles distant on a tack whicb would take her across 
' tb« ; channel. Thô' wind was' light, and the schooner was not makiug 
moceitimntwo miles an hour. Œ!bei schooner dld not change ber course, 
and;; as She was crosslng the channel, which was about 200 feet wlde, 
she was struck by the steamer. The day was clear. Eel(^ on the evi- 
deacê, that no fault was shown on the part of the schooner, whlcb had 
an e<ïUal Wght with the steamer in the channel, and that the fault was 
OBtirely rthat of the steamei*, which might bave avolded the collision by 
the exercise of proper care, and was In duty bound to do so. 

In Admifalty. Suit for collision. . 

Stevens & Lyons, for libelant. 
Pillans, Hanaw & Pillans, for çlaimant. 

TOULMIN, District Jùdge. This is a libel for damages alleged to 
haye resultëd from a çoliision by the steamship Ardanrose with the 
schooner Josie ; Johnson, ' \nyhich is owned by the libelant. The col- 
lision occurretj bn January g, 1901, in the channel of Mobile Bay, and 
near light No. 14.; The schooner was beating up the bày'with a light 
north or northwest wind. The steanier was also coming up the chan- 
nel. The schooner wastacking, and came into the channel from the 
west side, headiïigto the* éast. The steamer Was bëlow the schooner, 
and heading north. 

There is some confliet in the évidence, as is usual in cases of col- 
liçibn, but it is not so shafp or matetiâl as to makè it very difficult to 
arrive at the sùbstantial facts of the casç. It appeats ïrdm'the évidence 
without conflict that the collision occurred between 8 and 9 o'clock in 
the morning; that the day was bright and clear; that the wind was 
iigjht, or, as somé of the witriesses, express it, "a moderàtç breeze" ; that 
it was from the north or we§t of nçrth ; that when the steamer and 
schooner sighted each other the schooner was westof the channel and 
the steamer some distance dôwtï the channel; that at the time of the 

ni. See Collision, vol. 10, Cent. Dig. iS 54, 257, 
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collision the schooner was in the channel heading eastward or north- 
east across the channel, and that the port bow of the steamer struck 
the starboard bow of the schooner, and knocked a hole in the schooner, 
and otherwise injured her. There is Bome conflict in the évidence as 
to the location of the schooner in the channel. Three witnesses for 
libelant, who were members of the crew of the schooner, and who were 
on deck of the schooner at the time of the collision, testify : That the 
schooner was becalmed at the time of the collision, and had been lying 
totally unmanageable for about half an hour, as stated by two of said 
witnesses, and for at least lo minutes, as stated by the third witness. 
That the schooner kept on her course when she entered the channel 
and until the wind suddenly died out. That when she made her last 
tack she was about a half mile to the west of the channel. After she 
tacked, her course was about northeast. The wind was very light, and 
the schooner was making about a mile and a half or two miles at most. 
One of said witnesses testifies that the schooner was about the middle 
of the channel, and another that she was two-thirds across the channel, 
heading northeastward. That they first saw the steamer two or three 
miles down the channel; when lying in the channel, and they saw 
the steamer coming ahead, they put the schooner's helm down, and 
tried to tack her, but she would not "stay." They had no wind. The 
steamer was a mile or more off at that time, and continued to come 
on. That they made signais to her, and when she came near enough 
they called to her. The steamer whistled twice, but continued to come 
ahead. Her speed at that time was, in the opinion of thèse witnesses, 
four or five miles an hour. It had been at least six or seven miles 
when they first sighted her. After the second whistle the steamer 
slowed down to about four or five miles an hour. Was then very near 
the schooner, — perhaps not over 40 yards. She struck the starboard 
bow of the schooner, and swung her around alongside the steamer, 
which passed on up the channel to the eastward of the schooner. 
That the channel is about 200 feet wide at the top, and the depth of 
tht water on the outside of the channel is about 14 feet. That the 
schooner is 50 or 60 feet long, and that there was sufïicient room for 
the steamer to hâve gone astern and westward of the schooner without 
getting out of the channel. There was proof that the cost of the re- 
pairs of the schooner was $1,098, and the value of her services during 
the time she was undergoing repairs was at least $25. 

The captain of the steamer testifies on behalf of claimant : That the 
day on which the collision occurred was a bright, clear day. That after 
he first sighted the schooner he ran about a mile and a half or two miles 
before reaching the point of collision. That when he first saw the 
schooner she was about one and a half or two miles northwest of his 
ship, and about the same distance from the channel. That the schoon- 
er was heading towards the channel almost at right angles to it, and 
the breeze was moderate. That the schooner was just inside the west 
bank of the channel at the time the steamer struck her, and was 
making more headway at that time than his ship was. When about 
one-half mile from the point of colHsion, the speed of his vessel was 
reduced from half speed to slow speed, and when in 50 or 60 feet from 
the schooner the engines of his vessel were reversed, and when she 
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stiTtick the schooner shé wais almost stopped. He says he did not run 
astern of the schooner because he would hâve gone aground on the 
west bank of the channel. That the schooner was rather close to 
the west bank. The draught of his veSèel was about 13 feet i or 2 
inches, her register about 1,400 tons, and the bay outside the channel 
II or 12 feet. He says thàt at the time he reduced his speed from half 
to slow speed the danger signais were blown, and that he did not re- 
verse his engines sooner because he thought that the schooner would 
get out of the way; that the schooner had time after the blowing of 
the danger signais to bear away from the channel and keep clear of 
the steamer. The steamer had no cargo aboard, but was water 
ballast. The chief ofificer of the steamer also testified for claimant: 
That he saw the schooner seven or eight minutes before the collision. 
That she was then a little more than a quarter of a mile west of the 
channel, standing about east-northeast on the starboard tack. That 
she did not change her course. That she was crossways in the chan- 
nel at the time the steamer struck her. There was room to go astern 
of the schooner. The steamer would hâve gone ashore because of her 
depth. The breeze was light, but strong enough to keep a small beat 
under way. The schooner was under way when she was struck. The 
third mate of the steamer, a witness for claimant, testifies : That he 
was on the bridge of the steamer when he first saw the schooner about 
lYi miles ofï to the west of the channel, heading nearly east on the 
starboard tack, standing aboût right angles tO' the channel. She was 
going about two miles an hour. When the steamer was about 200 
yards from the point in the channel to'which the schooner was heading, 
the pilot blew the danger signal. He saw from the schooner no indi- 
cation of notice of the signal nor change in her direction. The en- 
gines of the steamer were then slowed down, and when they ap- 
proached nearer the schooner were put full speed astern. The schoon- 
er was almost in the middle of the channel, — a little to the east of it. 
That the schooner was under way when she was struck. That the 
schooner and. the steamer were about the same distance from the point 
of collision when he fîrst sâw the schooner. The steamer was then 
making about nine knots. The speed of the schooner when she en- 
tered the channel was about two miles an hour. That there were sev- 
eral men on the deck of the schooner, where they could plainly see the 
steamer at ail times, and he saw them do nothing to alter the course 
of the schooner before the collision occurred. 

Where a sailing vessel and a steamer collide, the presumption of 
law is that the steamer is at fault, being required to keep out of the 
way ; and nothing but inévitable accident or the misconduct of the 
sailing vessel can overcome thîs presumption, and the fault of the 
sailing vessel must be clearly proven by the steamer. The fact of the 
collision being shown, the burden of proof is on the steamer to show 
the prudence of its own conduct and the négligence of the other. 
Where there is no décisive fault on the part of the sailing vessel, the 
steamer must answer for the collision. Prima facie, it is at fault. 
Rev. St. U. S. § 4233; The Iron Chief, 11 C. C. A. 196, 63 Fed. 289; 
Spencer, Mar. Coll. § 93. The suprême court, in The Carroll, 8 Wall. 
302, 19 L. Ed. 392, refen-ing to the navigation rules, said: 
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"They require, when a steamshlp and a saillng vessel are approaching 
from opposite directions, or on Intersecting lines, that tlie steamshlp, from 
the moment the saillng vessel is seen, shall wltti the utmost diligence wateh 
her course and movements, so as to be able to adopt such timely measures 
of précaution as will necessarily prevent the two boats coming in contact." 

And in The Falcon, 19 Wall. 75, 22 L. Ed. 98, the suprême court 
said: 

"It was the duty of the steamer to see the schooner as soon as she could 
be seen, to watch her progress and direction, to take into aceount ail the eir- 
eumstances of the situation, and so govern herself as to guard against péril 
to either vessel." 

"The rule gives the right of way to a sailing vessel as against a 
steamer, and requires the steamer to keep off the course of the saiUng 
vessel if it is practically possible to do so ; that is, if she can do so 
without accident, such as collision with another vessel, running 
aground, or the like." The Marguerite (D. C.) 87 Fed. 953. 

Has the burden of proof imposed by law on the steamship been sus- 
tained? Has it shown afHrmatively the prudence of its own conduct 
and the fault of the schooner ? Without endeavoring to reconcile the 
conflict in the évidence as to whether the schooner, at the time of the 
collision, was going ahead or lying becalmed and unmanageable in the 
channel ; the conflict as to her exact location in the channel, whether 
in the middle of the channel, a little to the east of it, two-thirds across 
it towards the east, or close to its west bank ; the conflict as to wheth- 
er the crew of the schooner made any efïort to get out of the way of 
the steamer and to avoid the collision, or gave any indication or warn- 
ing of a helpless condition, — my opinion is that the steamer fails to 
meet the burden of proof which rests on her; that she not only fails 
to show diligence in adopting such timely measures of précaution as 
would hâve prevented the collision, and to show misconduct or fault 
of the schooner, but that the testimony of the captain and other wit- 
nesses for the steamer, if it correctly states the facts, clearly shows that 
it was practically possible for the steamer to hâve kept out of the way 
of the schooner, and to hâve avoided the collision, without accident 
to herself, such as collision with another vessel, running aground, and 
che like. It seems to me that the testimony referred to shows that 
the steamer had three courses she could hâve pursued and kept out 
of the way of the schooner. It shows that when the steamer first 
sighted the schooner she was a mile and a half or two miles from the 
point of the collision, and that the schooner was the same distance 
from it oiî the west of the channel, and was on her starboard tack, 
heading almost at right angles toward the channel ; that her speed was 
I J^ or 2 miles an hour, and that of the steamer 9 knots (according to 
the mate's testimony). The other witnesses for the steamer do not 
State her speed at that time, but say when they subsequently gave the 
danger signais she slowed down to half speed. Now, if the steamer 
had kept on her course at the same speed she was going, she would 
hâve passed the point of the collision long before the schooner reached 
there. They had the same distance to travel, and the steamer, at 
three or four miles an hour, would hâve reached the point in half the 
time it took the schooner to get there. Again, if thèse witnesses are 
mistaken as to the distance the respective vessels were from the point 
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of the collision or as to their speed, but the captain and first officer 
of tke steamer are correct in stating ttàt the schooner when she was 
struck was under way, — at least steerageway, — and was going ahead 
nearly as fast as the steamer was, and was close to the west bank of 
the channel, then by reversing or, stopping the steamer's engines or 
reducing her speed to steerageway only at the time she reduced her 
speed from half to slow speed, which they say was about one-half 
mile from the point of collision, the schooner would hâve had ample 
time to hâve crossèd the channel and gotten out of the way. The 
captain gives no reason for not doing so, except that he thoiight the 
schooner would get out of the way when he blew the danger signal. 
Moreover, if the schooner was close to the west bank at the time of 
the collision, no reason is shown why the steamer could not hâve 
passed on the eastward of her without coUiding with her. It appears 
that the channel was 200 feet wide at the top. The schooner was be- 
tween 50 and 60 feet long. It does not appear from this testimony 
that she extended one-halfway across the channel. Where, then, was 
the danger of the steamer ^bing aground oft the east bank ? I am not 
informed as to the width Oî the steamer, but it could not hâve been as 
much as 120 feet, or even 100 feet. There was something said by the 
claimant's counsel in argument to the effect that the steamer could not 
hâve reversed her engines or stopped when she first saw the danger of 
a collision and signaled the schooner, because she might hâve collided 
with the dredgéboat Bismark, which was in the channel below ; but 
I find nothing in the testimony to support that suggestion. There 
was nothing about the dredge Bismark in the testimony for the claim- 
arit; and in that for the libelant it doès liot clearly appear how far 
the Bismark was lying from the point of collision. One witness stated 
it was a mile, another that it was séveral hundred yards. It is, how- 
ever, clear that it was a considérable distance beyond where the 
steamer blew her danger isignal, and beyond ail danger of a collision 
with it. The real ground on which the schooner is charged with mis- 
conduct or négligence by the claimant is that, when the danger signal 
was blown, she did nOthing to get out of the way of the steamer, and 
that she should not hâve entered the channel at ail; that she was 
blâmable for needlessly taking a course which invited risk of collision ; 
that she should hâve kept on the west of the channel, and passed 
through an open spread of shallow water, but deep enough for her. 
A like contention was mâde in the case of The Iron Chief, supra, and 
the court said : "But it cannot be said that the schooner was in fault 
in taking the well-known navigated channel. * * * The schooner 
had the same privilège to navigate the channel that the steamer had." 
My opinion is that there was no such risk of collision when the 
schooner was on her starboard tack, and attempted to cross the chan- 
nel (quoting the language of the court in The Iron Chief), "as to war- 
rant the imptitâtion that she was guilty of misconduct in claiming and 
exercising her pOinmon right, and she was justified in expecting from 
the steamer that she would carefuUy continue to watch the schooner's 
movemènts untîl ail danger should be passed." My opinion further 
is that the steamship was wholly at fault. 
A decree will be entered for the libelant for $1,212.84. 
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THE LIZZIB BURRILri. 

(District Court, S. D. Alabama. March 19, 1902.) 

No. 972. 

L Shipfing— Mastek — Dutt to Protbot Seamen. 

It is the duty of tlie master of a sblp while at sea to protect his crew 
from violence and brutal treatment by other offlcers under his commaud. 

8. SaME— LlABILITT OF ShIP AND OwNEB FOR ToRTS OF MaSTER. 

The master of a ship while on board is the agent of the owners in 
respect to ail matters which come wlthin the scope of hls duty, and the 
owners and ship are liable in damages to a seaman, not only for the unwar- 
ranted illtreatment of such seaman by the master himself, but for his 
failure to perform his duty to protect the seaman from assaults and ill- 
treatment by other offlcers. 

In Admiralty. Action by seaman for damages. 

Smith & Gaynor, fôr libelant. 
Mitchell & Tonsmeire, for respondent. 

TOULMIN, District Judge. "Itis the duty of the master while at 
sea to protect the crew from violence and brutal treatment, in viola- 
tion of the implied contract that such protection will be afiforded." 
The Marion Chilcott (D. C.) 95 Fed. 688; The A. Heaton (C. C.) 43 
Fed. 592. "It is his duty to restrain the violence of the ofifîcers, and to 
set an example of discrétion and temper." Desty, Shipp. & Adm. § 
127, and authorities therein cited. While seamen must submit to a 
reasonable discipline, and to such privations and punishment as are 
necessary to enforce a faithful performance of their duties, they must, 
nevertheless, be treated as men, with the feelings of men, always enti- 
tled to the rights of humanity and the protection of the law. Magee v. 
The Moss, 16 Fed. Cas. 384 (No, 8,944). The law demanda a strict 
adhérence to duty from both master and crew, and the use of proper 
language no less than proper acts. The vessel will be liable in dam- 
ages for loss or injury to a mariner from the: willful misconduct of any 
officer. Desty, Shipp. & Adm. § 156. The master and the seaman 
are not fellow servants. The A. Heaton, supra. The court (opinion 
by Mr. Justice Gray) in the case of The A. Heaton, supra, cites with 
évident approval the doctrine laid down by Mr. Justice Story in Sher- 
wood v. Hall, 3 Sumn. 127, Fed. Cas. No. 12,777, where he said that 
"the owners of a vessel are responsible for the torts of the master in 
acts relating to the service of the ship and within the scope of his em- 
ployment in the ship. * * * jn cases of injuries from négligence 
* * * and other torts from the fault of the master, the owners are, 
by the maritime law, made responsible for his acts and. omissions of 
duty." And the court also quotes approvingly from Dr. Lushington 
in the high court of admiralty of England, where he said that he "must 
hold and ever shall hold that the owners of a vessel are responsible for 
the whole conduct of the master whilst on board his vessel, and in 
command of that vessel ; not crin^inally speaking, but civilly speaking, 
the owners are responsible for any déviation from that Une of conduct 
which it behooves a master to perform, not simply in the navigation of 
the vessel and in the care of his own seamen, but for the performance 
of any ofifice of humanity." The, case of Gabrielson v. Waydell (C. C.) 
67 Fed. 342, was a,n action against the owners of a bark for injuries 
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alleged to hâve been donc tlje plaint|fï,,a §eaïpan, by tlie master on the 
high seas. The court saîd' ît Was noïtn awion for assault and battery, 
but w£te to be cônsidêfed as an âdficm father fôt breàch of duty of good 
treatment and care for violation of the person. The court further 
said: "That the master of aship at sea is agent for the owners as to 
everytbing about the crew is not dispûted or disputable;" and the 
court dtéis'â-càse where thé owners Were held Hable to the mate for 
the consçqueïît'ill 4amages'fro^ shoôting,by the master. Gabrielson 
V. Waydeftx ; supra, ■ See, àlso, as to the aigçncy of the master for the 
owners, The AijHeaton, supra. 

The wéi^hiiof évidence clearly shoWs nôt only bad treatment, con- 
sistiiig- oî'^^satllts and bèatîngf h^ the third mate and the boatswain, 
but by the master himself. The master's personal violence does not 
appear to hâve been so freqdent ôr continuons, but it does appear that 
he not only did not protect libelant from the bad: treatment, and from 
violence committed by the mate,. and boatswain, of the mate particu- 
larly, which it seems was continuous and persistent, but that he on 
more than ône occasion at least encouraged it. His acts of omission 
as well as cotttttiission, and which were more fréquent, were a breach 
of dttty On'hlè part, for which, i^imy judgment, the vessel is Hable. 

The testiilibriy for claimarit is' mâtnly of a négative character, at 
least so far as the master's âctsof violence or illtreatment of the 
libelant is concerned,' except tKâ!i| of the master himself. He testifies 
that he did net 'commit aiiy-jpérsonal violence, on libelant, except on 
onë occasion, attd his acçouilt' of- that occurrence as to the character 
and manner èf the assault i^'-iii confltct with the weight of évidence 
on behalf of thè libelant. Hè àlso' testifîes that he did not encourage 
thé maté and bbàtsw^in in theirs" bad treatment of libelant, which is 
also in conflîct'vvîth the weight bï évidence. The other witnesses for 
claimarit saygeÉèraHy that' they 'did not see arty assault or other ill- 
treatment of libdànt-by the mâstér, and that the master was generally 
gcxJd 'in his treatment of thé.; meti; Some ôfthem, however, testify 
that libelant was hàrshly treàted ând assaulted by the third mate and 
boatswain, and this' seems from the évidence to hâve been pretty gen- 
erally kftôwn aboàrd thé ship. But the spécifie aIleg;ations of the libel 
as to the illtfeatrtifeht of the lîbelâht are not put in issue by the an- 
swer. ^The answer déniés in à gençral way that the master did "illtreat 
David Jbnes, or that said David Jôhes was unjustly or illegally as- 
saulted by any onô for whose dbhduct the owners of said vessel are 
Tesponsible." '' ' ' 

I fiiid from the •évidence èhaft hé "was unjustly âhd illegally assault- 
ed" by thoee lof whoëe cbnduct the owners of said vessel are responsi- 
ble,' and that he faSléd tô get thât protection to which he was entitled 
urider the law. No légal justification or excuse is^hown for the harsh 
treatment hereceived. If he was a poor seaman,-^dne without much 
or any knowlédgédr expérience as such, — as appe^rs from the évi- 
dence to hâve beett the fact, this did' not ju'stif^ the illtreatment he 
received. Othér remédies are provided for and aUthorized by the 
law. It, however, does not appear that libelant was seriously injured 
by his treatment,— no spécial damage is shown,— ^ând Ithink that $50 
would be ample to compensate him in the case rtiade. 

Let a decree be entèred for this amount, with costs. 
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ALBXANDER et aL v. UNION PAC. E. CO. et al. (CTrcult Court of Ap- 
peals, Bighth Circuit May 6, 1902.) No. 1,707. Appeal from the Circuit 
Court of the United States for the District of Colorado. Caesar A. Eoberts, 
Charles O. Post, and R. S. Morrlson, for appellants. Willard Teller, Clay- 
ton C. Dorsey, and Henry ï. Rogers, for appellees. DismisSed, without 
costs to elther party in this court, on motion of appellees.» See (C. O.) 113 
Fed. 347. 



BELTON OIL CO. v. KBNTUCKY REFINING 00. (Circuit Court of Ap- 
peals, Fifth Circuit. May 27, 1902.) No. 1,123. In Error to the Circuit 
Court of the United States for the Northern District of Texas. Geo. Clarlc 
and D. C. Bolingei-, for plaintiff in error. Saml. R. Perryman, for défend- 
ant in error. Before FARDEE, McCORMICK and SHBLBY, Circuit Judges. 

PEB OURIAM. Under the facts developed in thls case the propo" rules 
to apply are the same as in Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 
L. Ed. 953, as foUows: "The rule is that, aftér the renunciation of a con- 
tinuing agreement by one party, the other party is at liberty to consider 
himself absolved from any future performance of it, retainlng hls right to 
sue for any damages lie has suffered from the breach of it, but that an 
option should be allowed to the injured party either to sue immediately 
or to wait till the tlme when the act was to be done, Btill holding It as 
prospectively bindlng for the exercise of this option. The parties to a con- 
tract which is whoUy executory hâve a right to the maintenance of the 
contractual relations up to the time for performance, as well as to a per- 
formance, of the contract when due. As to the question of damages, when 
the action is not prématuré, the plaintiff is entitled to compensation, based, 
as far as possible, on the ascertainment of what he would hâve suffered 
by the continued breach of the other party down to the time of complète 
performance, less any abatement by reason of eircumstances of which he 
ought reasonably to hâve availed himself." Thèse were the principles ap- 
plied by the trial judge. We therefore find no réversible error in the case. 
The judgment of the circuit court is afiirmed. 



CALIFORNIA OIL & CAS 00. OF ARIZONA v. MILLER et al. (Circuit 
Court of Appeals, Ninth Circuit May 6, 1902.) No. 799. Appeal from the 
Circuit Court of the United States for the Southern District of Califomia. 
William H. H. Hart and Aylett R. Cotton, for appellant. Bicknell, Glb- 
Bon & Trask and L. L. Cory, for appellees. Before GILBERT, ROSS, and 
MORROW, arcuit Judges. 

GIJJBERT, Circuit Judge. The jurisdiction of the circuit court in this 
case was invoked solely upon the ground that the complalnant's cause of 
suit as presented by its bill, involved the construction of laws of the 
United States. The bill was demurred to upon various grounds, one of 
which was that no question of the construction of any law of the United 
States was involved, and that therefore the court had no jurisdiction. The 
demurrer was sustained, and an order was entered "that said bill be dis- 
missed for want of jurisdiction." The appellees now move to dismiss the 
appeal on thé ground that this court has ho jurisdiction of the appeal. On 
the authority of American Sugar Heflning Co. v. City of New Grleans, 181 
U. S. 277, 21 Sup. Ct 646, 45 L. Ed. ^9, and Huguley Mfg. Oo. v. Galeton 
Cotton Mills, 22 Sup. Ct 452, 46 L. Ed. — , the motion is aUowed. and the 
appeal is dismissed- 
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CHIOAGfO G. W. RJ. CX). T. FBJBOH'l'EJR. (Circuit Court of Appeals, 
Elgtith Circuit. Marchï7,lSii0l2.> No. -1,647. In Errer to tlie Circuit Court 
of tlie TJnlted States for the Northern District of lowa. A. B. Oummins 

and J. P. Hewitt, for plaintiff in error. Henry Elclsei, E. H. Croclier, P. 

W. ïourtellot, and John Jamlson, for défendant in error. Dismissed, per 
stipulation, >v^ithout cost^, tp either party. In $lils court 



CHICAGO G. W. KY. 00. v. PEOWSH. (Circuit Court of Appeals, Biglith 
Circuit May -.a?, 1902.) No. 1,690. In Biror to the Circuit Court of ttie 
United States for tlie Northo-n District of lowa. A. G. Briggs and D. B. 
Lyon, for plaintifC in error. J. C. Iiongueyille and J. W. Kintzlnger, for 
défendant in error. Dismissed, with costs, pursuant to stipulation of the 
parties. , 



GHICK et al v. MBROANÎDiaLE TRTTST GO. et al. (Circuit Court of Ap- 
peals, Nlnth Circuit May'i6, 1902.) )Wo. 782. Appeal from the Circuit 
Court of the United States ,^^17, the Southern District of Oallfomla. Works, 
liée & WOTks, for appella^ti^. Charles Moproe and Alexandér & Green, 
for appellees. , Motion to dlsinlss argued, s\ihmitted, and grauted, and ap- 
peal dismissed, at the cost of the appelièes. 



CITY 09 ANOKA et al. r.iANOKA WATERWORKS, BLEOTRIO LIGHT 
& POWER GO. et al. (Circuit Court of Appeals, Elghth Circuit. May 12, 
1902.) No. 1,657. Appeal from the Circuit Court of the United States for 
the District of Minnesota. : Albert F. Fratt and Marshall A. Spooner, for 
appellants. W. B. Haie, for appellees. Dismissed, pursuant to stipulation, 
withiout costs to either party In thls court See (0. 0.) 109 Fed. 580. 



ODDAHY PAOKING CO. T. GILLIN. (Circuit Court of Appeals, Eighth 
Clircùlt June 5, 1902.) Nô. "1,734. In Error to the Ch-euit Court of the 
United States for the District' of Niebiraska. Edson Rleh, for plaintiff 
In error. F. T. Ransom, for défendant in error. Dismissed with costs 
pursuant to stipulation of parties. 



(5tîSTER OOUNTY ▼. WJISTERN RANCHBS, Limited. (Circuit Court of 
IppealB, Nlnth Circuit TAày 15, 1902.) No. 798. In Error to the Circuit 
Càtirt of the Uhlted States for the District of Montana. J. H. Johnston, J. 
W. Strevell, and T. J. Porter, for plaintiff in error. Clayberg & Gunn, for 
defeiMant in error. Suggestion of wantof jurisdiction sûbmltted, and Writ 
of érror ordered dismissed f ot want of jurisdiction. 



BMPIRB STATE-IDAHO MINING & DBVELOlPING CO. v. HANLEY. 
((Mi-criit Court of Appeals, Nlnth Circuit June 3, 1902.) No. 843. Appeal 
from the Orcult Court of thè United States for the Northern Division of 
the District of Idaho. W. B. Heybum, for appellant John R. McBride, 
for Rppellee. Appeal dismissed, upon motion of counsel for the appellant 
without préjudice to appellant to pray and perfect another appeal from the 
order of the United States circuit court appealed from. 
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FIRST NAT. BANK OP DENVER v. SIMPSON. (Circuit Cîoiirt of Ap- 

peals, Eighth Circuit Marcli 8, 1902.) No. 26. Pétition for Leave to Pile 
Certain Pleas in the Circuit Court of the United States for the District of 
Colorado. A. Moore Berry and Tyson S. Dines, for petitioner. T. J. O'Don- 
nell, for respondënt Denied, and pétition dismissed, at the costs of peti- 
tioner. 



FORSYTHB v. UNITED STATES ex rel. ISPARHECHBR. (Circuit Court 
of Appeals, Eighth Circuit May 27, 1902.) No. 1,702. In Error to the 
Court of Appeals of the United States in the Indian Territory. N. B. 
Maxey, for plaintifl in error. Dismissed, at costs of plaintiffl in error, pur- 
suant to stipulation of the parties. Attorney fee waived. 



FOWLEK et al. V. CITY OF KINGMAN. (Circuit Court of Appeals, 
Eighth arcuit. May 28, 1902.) No. 1,704. Appeal from the Circuit Court 
of the United States for the District of Kansas. C. H. Nearing, for appel- 
lants. S. S. Ashbaugh and George L. Hay, for appellee. Dismissed, with 
costs, on motion of appellants. 



GLASS V. MASONS' PEATERNAL, ACCIDENT ASS'N OF AMERICA. 
(Circuit Court of Appeals, Eighth Circuit. June 10, 1902.) No. 1,723. In 
Error to the Circuit Court of the United States for the Northern District 
of lowa. H. T. Reed and C. W. Reed, for plaintlfC in error. Dismissed, 
pursuant to stipulation, without costs to the défendant in error. See (C. C.) 
112 Ped. é95. 



HASTINGS LUMBER OO. V. CRYON. (Qrcuit Court of Appeals, Firsl 
Circuit. July 11, 1902.) No. 396. In Error to the Cùreuit Court of the 
United States for the District of New Hampshire. R. N. Chamberlin, for 
plaintifC In error. Crawford & Hening, for défendant in error. 

PBR CURIAM. The judgment of the circuit court Is reversed by stipu- 
lation, the verdict set aside, and the case îs remanded to that court for 
further proceedings in accordance wlth law, and the plaintiff in error re- 
covers costs of appeal. 



THE J. D. PBTERS. HOO KIN et al, v. CALIPOENIA NAV. & IMP. 00. 

et al. (CHrcult Court of Appeals, Ninth Circuit May 21, 1902.) No. 775. 
Campbell, Metson & Campbell, for appellants. Appeal dismissed, upon mo- 
tion of counsel for the appellants. 



, LANDIS V. LAMAR et al. (Circuit Court of Appeala, Eighth Circuit 
March 12, 1902.) No. 1,730. Appeal from the District Court of- the United 
States for the Western District of Missouri. Thomas J. Porto: and George 
W. Groves, for appellant James W. Boyd, for appellees. Appeal docketed 
and dismissed, wlth costs, on motion of appellees, pursuant to rule 16. 



LAWRENCE et al. V. WEIS. (Circuit Court of Appeals, Fifth Circuit May 
20, 1902.) No. 1,147. Appeal from the District Court of tbe United States 
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for the Bastem District of Texas. Geo. E. Mann, for appellants. J. Z. H. 
Scott, for appellee. Before PAKDEB, MeCORMIOK, and SHELBY, Cir- 
cuit Jtîagés. 

PBB, OpHIAM. We flnd nothing In the record In tliis case, nor In the 
very aWe oral argument and printed brief submitted by counsel for the ap- 
pellants, to justify the court of bankruptcy in refusing the application of 
the appellee for hls discharge. Therefore, finding no error in the action of 
the district court, Its judgment hereln Is afflrmed. 



LOUP CITY TP., SHERMAN OOtJNTY, NBB., v. NATIONAL LIEE INS. 
CO. (Circuit Court of Appeals, Eighth Circuit. May 12, 1902.) No. 1,675. 
In Error to the Circuit Court of the United States for the District of Neb- 
raska. Frank H. Gaines, John A. Storey, and James E. Kelby, for plaln- 
tiff in error. S. L. Gelsthardt, for défendant in error. No opinion. Af- 
flrmed, wlth costs. 



McCLAIN, Collector of Internai Revenue, v. PENNSYLVANIA WARE- 
HOUSING & SAFE DBPOSIT CO. (Circuit Court of Appeals, Third Cir- 
cuit. May 5, 1902.) No. 14. In Error to the Circuit Court of the United 
States for the Eastern District of Pennsylvania. J. Whltaker Thompson and 
James B. Holland, for plaintlff in error. Joseph H. Taulane, for défendant 
in error. Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

PER OURIAM. Upon the opinion thjs'day flled In the case of McOlain 
V. Warehouse Co., 115 Fed. 295, the judgment . of the circuit court in this 
case is afflrmed. 



McKAY et al. v. UNITED STATES ex rel. STOUT. (Circuit Court of 
Appeals, Ninth Circuit. May 16, 1902.) No. 724. Appeal from the Dis- 
trict Court of the United States for the District of Alaska, Second Division. 
Jackson, Plttman à Plnk, W. T. Hume, Jas. E. Fenton, P. O. Sullivan, and 
Saonvel Knight, for appellants. 0. S-, Jolipson, for appellee. Appeal dis- 
missed upon motion of counsel {for the àppeUants. 



MILNER T. BRACKBN et aï. (Circuit Court of Appeals, Eighth Circuit. 
March 8, 1902.) No. 1,630. In, Error tp the Circuit Court of the United 
States for the Western District of Missouri. Frank S. Heffernan, for plain- 
tlff In error., J. T. Whlte and J. P. McCammon, for défendants In error. 
Dlgmlssed, wltli costs, on inotldn of défetidants in error. See (0. 0.) 104 
Fed. 52à. 



OLCOTT V. CARTWRIGHT et al. (Circuit Court of Appeals, Fifth Cir- 
cuit. May 20, 1902.) No. 1,022. In Bi-ror to the Circuit Court of the United 
States for the Northern District of Texas. T. D. Cobbs, for plalntifC in error. 
â.-'K. Prost, R. S. Néblett, ';m:'."'L. Cra'W-ford, and Wi'L. Cràwford, for de- 
fendiants iif a-ror. Before PARt>EB, McGORMICK, and SHELBY, Circuit 
Judges. ; 

PËK OURIAM, After an 'aéténtiye . a.na caref ul examination of the vol- 
uminoùs transcript, and fiill considération of the many assigned errors in 
the proceedlngs on the trial In the circuit court, aided by full oral argu- 
ment and able and exhaustive brièfs, we are eonstrained to hold that none 
of the errors assigned are well taken, and that on tlie face of the record 
there is no plàln réversible error. Thé judgment of the circuit court is 
afflrmied. 
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OLCOTT V. ENNIS-CALVERT COMPRESS OO. (Circuit Court of Ap- 
peals, Fifth Circuit. May 27, 1902.) No. 1.120. In Error to the Circuit 
Court of the United States for the Northem District of Texas. Before FAR- 
DEE, McOORMIOK, and SHELBY, Circuit Judges. 

PER CUEIAM. The pétition for rehearing filed herein substantlally aslss 
this court to disregard the flrst flnding of facts, referring to the case of 
Houston & T. Cent. R. Ce. v. Ennis-Calvert Compress Oo. (Tex. Civ. App.) 
56 S. W. 367, and to pass upon the sufflclency of the other facts as found 
by the trial judge and as shown by the évidence found In the bill of ex- 
ceptions. Prom an examlnation of the record in the light of the arguments 
presented, we are of opinion that to grant this pétition would be of no 
avail to the plaintlfC In error; for, if !t be conceded that ail the property 
of every kind and description of the Houston & Texas Central Railway Com- 
pany, including the right of re-entry, passed under the decree of sale and 
foreclosure to the plaintiff in error, and that the right of re-entry to the 
lands herein sued for, whether the same was a real right or a chose in 
action, was not appurtenant to the said rallroad, stlU under the convey- 
ance made by Frederick P. Olcott to the Houston & Texas Central Rallroad 
Company, which recites the sale under foreclosure and refers to the deed 
for a description of the property acquired from the flouston & Texas Cen- 
tral Railway Company, the title to the property herein sued for passed 
from Olcott to the Houston & Texas Central Rallroad Company, because of 
the foUowing provision In sald conveyance, to wlt: "It belng the Intent and 
purpose of thèse présents that there shall be hereby granted and conveyed 
to the party of the second part ail the rallways, properties, rights, privi- 
lèges, and franchises purchased by and conveyed to the party of the first 
part under such decree of foreclosure, excepting only town lots which for- 
merly belonged to the Houston & Texas Central Railway Company, and 
lands derived by said last-mentioned railway Company from the state of 
Texas, and not forming part of the right of way of, or belng appurtenant 
to. or used in connection wlth the opération of, the rallways hereinbefore 
described, and except the right, title, and interest at law or in equlty be- 
longing to sald Houston & Texas Central Railway Company to the lands 
and town lots standing on the 18th day of January, 1889, or originally stand- 
ing, of record in the names of A. Groesbeck and others, trustées, In the 
counties of Bastrop, Brazos, Brown, Collin, Caldwell, Dallas, BUis, Fayette, 
Freestone, Fàlls, Grayson, Gonzales, .Johnson, Kaufman, Llmestone, Lee, 
McLennan, Navarro, Eobertson, Washington, and Wharton, ail In the state 
of Texas," — ^it not belng shown in this record, but rather to the contrai-y, 
that the lands in controversy were included within the exceptions above 
recited. The pétition for rehearing Is denied. 



SHAPTER V. CITY AND OOUNTY OF SAN FEANOISCO. DE CEANO 
v. SAMB. AMES v. SAME. KING v. SAME. SWIFT v. SAME. (Circuit 
Court of Appeals, Ninth Circuit. May 27', 1902.) Nos. 806-810. In Error 
to the Circuit Court of the United States for the Northern District of Oali- 
fornia. Page, McOutcheon, Harding & Knlght, for plaintlffs in error. 
Franklin K. Lane and Geo. W. Lane, for défendants in error. 

PER CURIAM. Upon authority of Mather v. Olty and County of San 
Franelisco (No. 739) 115 Fed. 37, dedded by the circuit court of appeals, 
Ninth circuit, March 3, 1902, ordered, Judgments of circuit court reversed, 
wlth costs, and cause remanded for further proceedlngs not Inconsistent 
wlth the opinion of this court in the case of Mather T. City and County of 
San Francisco, supra. 



STEPHENSON v. OSAGE COAL & MINING CÔ. (Circuit Court of Ap- 
peals, Eighth Circuit. May 19, 1902.) No. 1,684. In Error to thé Court of 
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Appeals of the United States In the Indlan Terrltory. Samuel A. Wilkln- 
s,9^, f M |>ïfl.li^tifl: In «rror. Dlsmissed, wlth costs, on motion of plalntlff In 
error.'' '/: 



TAYLOR V. DJ3QATUR MINERAL & X^AND CO. (Circuit Court of Ap- 
peals, Flfth Circnlt. June 2, 1902.) Ko. 1,115. Appeal from the Circuit 
Court of the United States for the Norttem District of Alabama. MUton 
Humes, for appellant . IJaTî(rrence CooperK)fQr appellee. Before PARDBB and 
McOÇ>:pî|ldK, Circuit Judges., 

PEE ;0UR'IAM. Wlthout concurring fuUy in ail the reasona glven by the 
learned: jlidge of the circuit court, we are satlsfled that the decree rendered 
by him- was. correct, and the same is atSrmed, 



TB2tA.S & P, RY. QO. iT. SMITH. (Circuit Court of Appeals, Fifth Cir- 
cuit. May 20, 1902.), N<>., 1,111. In Krror to the Circuit Court of the 
United States for the Eastem District of Texas. F. H. Prendergast and 
T. j. Freepaç, for plaintlflf in error. > S. P. Jones, for défendant In error. 
Before PA.RDBE, McOORMICK, and SHfîLBiï, Circuit Judges. 

PER CWîMAM. Ail the érrors âssighed and relied upon in this court are 
based u"pttàHiè charge as gltén by the trial judge and his refusai to charge 
as requestëa, We flnd that the chargé' as given was correct, and fuUy 
stated tb'e propositions of law involved în the case, and that the requested 
charges, sOfâf'' as they announce correct propositions of la-w, -were Included 
in and cbveréd' by the main chargé as glven, and hence were properly re- 
fused. The jùdgment of the circuit court îs «fiBrmed. 



THOMASv. UNITED FIREMEN'S INS. CO. OF PHILADEIiPHIA. (Cir- 
cuit Court :(j£ Appeals, Seventb arcult. -May 6» 1602.) No. 714. In Error 
to thé OiroBItrCourt of ithe United States for the Northern District of 
Illinois, wniîam M. Jone» and Almon W. Bulkley, for plalntlff In error. 
William B. Cunningham, for défendant In error. Dismlssed on motion of 
counsel for plalntiff In error. 



THOMPSON et al." v. HBRREN et al. (Circuit Court of Appeals, Fifth 
Circuit. May 20, 1802.) No. 1,130. In Brror to the Circuit Court of the 
United States for the Northern District of Texas. W. M. Sleeper, for plaln- 
tiff s in error. S. H. Lumpkin and Jas. M. Robertson, for défendants in 
error. Befote EAI®EB, McOORMICK, and SHELBY, Circuit .J^udges. 

PER OURIAM. The flndingof the trial Judge, a juryhavlng been waived, 
as to tâie aroount in controversy^ Is conclusive. The judgment of the circuit 
court ISiflfflnned. ' 



,;TYSON T. HURFORD et al. (Circuit Court of Appeals, Elghth CJlrcuIt. 
March 24, 19020 No, 1,680. Appeal frftm the District Court of the United 
States for the District of Kansas. 0. S. Bowman, for appellant. Dlsmissed, 
without costs to «ilther party Jn this court, on motion of appellant 



UNITED STATBS FIDBLITY & GUARANTT CO. v. UNITED STATES, 
to Usé of GÏCpiLJDÇi^ ÇRESSED & ^IRB! BlÇICK 00. (Circuit Court of Ap- 
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peals, Elghth Circuit March 24, 1902.) No. 1,589. In Error to the Cir- 
cuit Ctourt o( the United States for the District of Colorado. Questions cer- 
tified to the suprême court of the United States. 



WHEELOCK et al. v. UNITED STATES. (Circuit Court, S. D. New York, 
April 21, 1902.) 

COXE, District Judge. The décision of the board of gênerai appraisers 
is reversed; the question involved being the same as in the case of Milne 
V. U. S. (just decided) 115 Fed. 410. 



In re BAIRD et al. In re EMPOEIUM FURNAŒ CO. (District Court, 
E. D. Pennsylvania. May 15, 1902.) Nos. 852, 859. Application of Juniata 
Llmestone Company for Dissolution of Restraining Order. SamI. W. Oooper, 
Hazard Dickson, and John Dickey, for trustée. Thos. J. Baldridge, for créd- 
iter. 

J. B. MePHERSON, District Judge. In passlng upon the report of the 
spécial référée in March of last year, I did not flnd it necessary to décide 
the question of fact ■whether the iron in controversy was the property of 
the Emporium Fumace Company or of Ohester R. Baird & Co. It now 
appears, however, that there was more iron on storage than the 10,000 
tons that had been pledged before the Juniata Llmestone Company levled its 
exécution, and to thls surplus the llmestone company asserts title by vir- 
tue of the sheriff's sale under its writ. The writ was against the Emporium 
Fumace Company, and the question Is now raised whether the spécial réf- 
érée was right in declding that the iron was the property of Chester R. 
Baird & Co. If it was, the limestone company acqulred no title by the 
sale, and has no right to the relief now asked. I hâve accordingly examined 
the testimony on thls point, and agrée with the conclusion of the référée 
"that the iron in question, at the time of the sheriff's sale, belonged to the 
sald 0. R. Baird & Co., the said iron having been sold and delivered to 
them, and that such ownership was subject to the rights of the holders of 
the said receipts (storage warrants) to be repaid such sums as were due 
or to become due on their several notes, and that the surplus or excess, if 
any, of said iron, either remaining after the payment of said sums or not 
covered by said receipts, pledged as collatéral as aforesaid, was the prop- 
erty of the said O. R. Bahrd & Co." It follows that the présent application 
must be refused. 



STATE TRUST CO. et al. v. KANSAS CITY, P. & G. R. OO. et al. 
(TURNTBR, Intervener). (District Court, W. D. Arkansas, Ft Smith Divi- 
sion. May 1, 1902.) Scott, Lake & Head, for Intervener. Read & Mc- 
Donough, for raiiway. 

ROGERS, District Judge. The questions involved In this case are deter- 
mined by the opinion rendered in State Trust Co. v. Kansas City, P. & G. 
R. Co. (decided at this term) 115 Fed. 367. The judgment is in favor 
of the intervener, Matilda Turner, for the full amount of her jadg- 
ment, interest, and costs, and that the same be ordered pald by the Kan- 
sas Otty Souttiem Raiiway Company. 
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